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PEEFACE  TO  THE  SEVENTH  EDITION. 


Fbw  important  clianges  have  been  made  in  this  Edition.  A 
chapter  has  been  added  on  the  "  Devolution  of  Trosts  and 
Powers,"  concentrating  the  law  on  this  subject,  which  in  former 
editions  was  dispersed  under  various  heads. 

The  closely-related  subjects  of  gifts  to  children  who  survive 
their  parents  and  gifts  over  of  the  shares  of  children  who  die 
before  their  shares  are  payable  have  been  re- worked — a  thankless 
task.  The  old  judges  approached  such  cases  with  the  preconcep- 
tion that  the  share  of  a  child  ought  not  to  be  contingent  upon 
surviving  his  parents,  and  that  it  ought  not  to  be  given  over  if 
the  child  attained  the  age  when  the  share  was  likely  to  be  wanted. 
There  was  thus  a  constant  conflict  between  this  preconception  and 
the  language  of  the  instrument,  and,  if  possible,  the  language  was 
twisted  to  suit  the  preconception.  Modem  judges  have  no  such 
prejudice — they  approach  the  instrument  with  the  single  object  of 
ascertaining  its  meaning.  They  know  nothing  of  what  it  ought 
to  mean.  But  when  they  have  found  out  its  meaning  they  are 
met  with  a  string  of  cases  which  say  that  the  natural  meaning  is 
not  to  prevail.  Then  the  question  has  to  be  discussed  whether 
the  language  is  too  strong  for  the  preconception,  or  the  preconcep- 
tion strong  enough  to  control  the  language — a  most  unsatisfactory 
debate,  the  issue  of  which  in  any  particular  case  it  is  difficult  to 
forecast. 

Some  research  has  also  been  expended  on  the  construction  of 
gifts  over  upon  death  before  payment  vesting,  and  similar  phrases. 
These  investigations  have  again  brought  out  how  often  there  is  a 
lack  of  decisions  upon  points  which  must  very  frequentiy  arise  in 
practice. 

Three  years  have  passed  since  the  last  edition  was  published. 
During  that  period  there  has  been  no  lack  of  cases  falling  within 
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the  limits  of  the  work.  There  have  been  three  notable  decisions 
in  the  House  of  Lords.  Two  of  them  oorrect  a  disposition  to  seek 
for  and  lean  upon  rules  of  construction  either  by  finding  in  the 
construction  put  upon  a  particular  phrase  in  a  particular  will  a 
canon  of  construction,  or  by  making  imiversal  a  rule  strictly 
limited  by  the  reason  given  for  it  by  the  old  authorities.  Vice- 
Ghancellor  Eindersley,  in  Loring  v.  Thonias^  had  held  that  in  a 
gift  over  "  If  any  of  my  children  shall  die  in  my  lifetime,"  the 
word  "  shall "  in  that  particular  will  had  not  a  future  sense.  The 
House  of  Lords,  in  Qorringe  v.  MahMedt^  saw  no  reason  in  that 
why  it  should  not  have  a  future  sense  in  another  will  where  there 
was  no  controlling  context,  and  refused  to  admit  that  Loring  v. 
Thomas  established  any  principle  or  rule  of  construction.  For  the 
purpose  of  a  gift  to  children  "  born  "  at  a  particular  time,  a  child 
en  ventre  at  that  time  is  to  be  deemed  born  because  thereby  the 
child  is  benefited — ^not  a  good  reason,  but  still  a  reason  which 
satisfied  the  old  judges,  and  established  a  rule  which  cannot  now 
be  questioned.  The  House  of  Lords,  in  Villar  v.  Giibey,  refused 
to  allow  the  rule  to  be  applied  where  the  reason  was  absent — 
where,  in  fact,  to  apply  it  would  have  been  injurious  to  the  child. 
In  this  connection  it  should  be  noted  that  the  subtle  though 
unsubstantial  distinction  taken  in  In  re  Salaman  (see  p.  270) 
between  a  gift  to  children  born  at  the  date  of  the  will  and  a  gift 
to  children  bom  at  or  at  some  time  after  the  testator's  death  has 
been  overruled  since  the  book  was  in  type. 

In  Orimond  v.  Grimond  the  House  of  Lords  held  that  religious 
institutions  were  not  necessarily  charitable.  The  case  was  a  Scotch 
appeal.  It  was  not,  however,  decided  on  any  ground  of  law 
peculiar  to  Scotland,  but  simply  on  the  meaning  of  an  English 
word.  The  case  ought  therefore  to  be  influential  (though  it  has 
not  influenced  the  Irish  Courts)  in  setting  right  a  mistake  made 
by  the  English  Courts  in  holding  that  what  is  religious  must 
necessarily  be  charitable.  In  WJiite  v.  White^  which  established 
the  doctrine  here.  Lord  Lindley  knew  very  well  that  religious  is 
not  always  charitable,  but  he  thought  himself  constrained  by 
authorities  which  can  hardly  be  said  to  have  laid  down  any  such 
proposition.  Perhaps  before  long  a  judge  may  be  found  to  take 
the  truer  view  supported  by  Grimond  v.  Grimond. 

In  re  Johnson^  which  decided  that  a  person  who  has  acquired  a 
domicile  in  a  country  which  does  not  recognize  domicile  has  not 
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acquired  that  domicile,  remains  imstrengthened  by  approval  and 
unshaken  by  dissent.  Some  observations  on  the  case  which  were 
made  in  the  last  edition  have  been  omitted,  not  because  reflection 
has  brought  repentance,  but  because  they  seemed  inappropriate  in 
a  work  of  this  description. 

Upon  the  question  whether,  where  there  is  an  appointment 
void  for  perpetuity,  and  a  gift  to  the  person  entitled  in  default 
of  appointment,  the  latter  is  put  to  his  election,  some  weighty  votes 
have  been  oast  for  the  negative.  It  may  be  permissible  here  to 
say  a  few  words  on  this  question,  though  ^'  vain  and  wind-dispersed  " 
the  words  will  be. 

A  testator  gives  away  my  property  and  gives  me  a  benefit. 
Equity  says  it  would  be  '^  against  conscience ''  for  me  to  take  the 
gift  and  at  the  same  time  to  claim  my  own  property.  If  I  take 
the  gift  I  must  carry  out  the  testator's  wishes,  and  let  my  property 
go  as  he  wishes.  If  I  do  not,  I  must,  out  of  the  property  given  to 
me,  compensate  the  legatee  whom  I  disappoint.  Equity  acts  on 
the  conscience  of  the  legatee  ;  if  he  elects  to  take  under  the  will, 
the  alienation  of  his  own  property  takes  effect  not  under  the 
testator's  will,  but  by  force  of  the  legatee's  election.  So  in  the 
case  of  an  appointment :  the  testator  has  power  to  appoint  to 
issue ;  he  appoints  to  children  for  life,  then  to  their  issue ;  the 
appointment  to  issue  is  void  for  perpetuity.  B.  takes  in  default 
of  appointment ;  the  testator  gives  him  a  benefit ;  to  put  B.  to  his 
election  is  not  to  uphold  an  invalid  appointment.  The  appointment 
is  invalid.  The  appointees  take  through  the  voluntary  act  of  B., 
a  voluntary  act  no  doubt  induced  by  the  educative  influence  which 
a  Court  of  Equity  exercises  over  his  conscience ;  and  he  is  not 
required  to  do  anything  illegal,  but  merely  to  dispose  of  his  own 
in  a  way  entirely  within  his  competence,  namely,  to  settle  it  on 
his  children  with  remainder  to  their  children. 

Suppose  the  testator  says,  I  have  a  power  to  appoint  Blackacre 
to  B.  and  his  children.  I  want  it  to  go  to  B.  for  life  and  then  to 
his  children,  but  such  an  appointment  by  me  would  be  void  for 
perpetuity ;  B.  is  entitled  in  default  of  appointment.  I  therefore 
let  Blackacre  pass  to  B.  in  default  of  appointment,  and  I  give  him 
10,000/.  on  condition  that  he  settles  Blackacre  on  himself  for  life 
with  remainder  to  his  children.     Could  it  be  maintained  that  such 
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a  oondition  is  invalid  because  it  seeks  to  evade  the  role  against 
perpetuity  P  Yet  is  there  any  distinction  between  such  an  express 
condition  and  the  implied  condition  which  Equity  reads  into  the 
will  in  the  former  case,  except  the  immaterial  distinction  that  the 
legatee  electing  against  the  will  compensates,  while  the  legatee 
refusing  to  perform  the  condition  forfeits  P 

The  course  of  decision  on  this  point  is  not  without  singularity. 
In  Wollaston  v.  King  Lord  Justice  James,  when  Vice-Chancellor, 
expressed  his  opinion  against  election,  but  there  were  other 
grounds  why  there  could  be  no  election;  and  though  the  ceise 
against  election  when  an  appointment  is  void  for  perpetuity  was 
argued,  nothing  appears  to  have  been  said  on  the  other  side, 
possibly  because  it  w£ls  felt  that  the  other  arguments  against 
election  were  unanswerable. 

In  WarrerCs  Trusts  the  Judge  seems  to  have  been  led  astray  by 
a  phrase.  The  appointment  is  "  ^o?  facie  void,"  therefore  no 
election.  "  JEx  facie  void  "  is  good,  but  like  many  another  phrase 
in  a  foreign  tongue  it  conceals  an  infirmity  of  thought.  White- 
acre  belongs  to  B. ;  I  wish  A.  to  have  it  and  I  give  B.  10,000/. 
JEx  facie  void,  yet  a  case  for  election.  I  have  power  to  appoint  to 
children.  I  appoint  to  grandchildren  and  give  benefits  to  those 
entitled  in  default ;  ex  facie  void,  yet  a  clear  case  for  election.  The 
authority  of  the  decision  cannot  stand  higher  than  the  reason 
given  for  it.  The  matter  then  crossed  the  Channel  and  came 
before  the  Irish  Courts.  It  is  true  the  point  did  not  arise,  but  it 
was  decided  nevertheless. 

Handcock^s  Trusts  was  a  case  where  there  was  a  power  which  by 
the  Vice-Chancellor  and  the  Court  of  Appeal  was  held  to  be  a 
power  to  appoint  to  children.  The  testator  appointed  to  a  child 
for  life  with  remainder  to  grandchildren.  The  latter  were  not 
within  the  power ;  there  was  no  appointment  to  them,  therefore  no 
question  of  perpetuity  arose.  The  most  that  can  be  said  is,  that 
if  the  power  had  been  a  power  to  appoint  to  issue  the  appointment 
would  have  been  void  for  perpetuity.  It  was  the  simple  case  of  an 
appointment  to  non-objects,  and  a  gift  to  the  persons  entitled  in 
default,  a  well-settled  case  for  election ;  and  so  the  Yice- Chancellor 
held.  Not  so  the  Court  of  Appeal ;  it  insisted  upon  treating  the 
case  as  an  appointment  void  for  perpetuity,  and  though  it  gave 
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exoellent  reasons  for  a  oontrarj  deoisLon,  it  held  that  there  was 
no  election. 

The  point  was,  for  the  first  tioie,  fully  argued  in  In  re  Brad' 
shawy  where  Mr.  Justice  Kekewich  held  that  there  was  electioni  on 
the  ground  that  it  was  as  much  against  conscience  for  a  legatee  to 
take  a  legacy,  and  yet  to  refuse  to  settle  his  property  on  a  child 
for  life,  with  remainder  to  grandchildren,  in  the  case  where  the 
disposition  of  the  testator  is  void  for  perpetuity,  as  where  it  is  void 
for  excess;  in  either  case  the  legatee  can  make  the  settlement 
without  infringing  any  rule  of  law. 

This  decision  has  not  been  followed.  It  seems  to  be  thought 
that  to  ask  the  Court  to  put  the  person  entitled  in  default  of 
appointment  to  his  election  in  such  a  case  involves  some  moral 
obliquity.  It  is  asking  the  Court  to  participate  in  the  testator's 
illegal  act.  But  the  illegal  act  remains  illegal.  The  Court  is 
only  asked  to  require  the  donee  in  default  to  aot  according  to 
oonscienoe,  and  to  do  an  act  which  for  him  is  perfectly  legal  and 
infringes  no  rule  of  law  or  equity  or  not  to  take  the  testator's 
bounty. 

Again  it  is  said  you  shall  not  do  indirectly  what  you  cannot 
do  directly.  But  this  eleventh  commandment  is  broken  with  im- 
punity as  often  as  the  other  ten.  The  recognized  oases  of  election 
are  examples  of  its  breach,  and  it  would  not  be  difficult  to  cite 
other  examples  from  many  branches  of  law. 

It  is  also  notioeable  that  in  Oliver^s  Settkment,  where  the 
sacro-sanctity  of  the  rule  against  perpetuity  was  upheld  with  the 
greatest  vigour  of  language  and  power  of  illustration,  no  question 
of  perpetuity  arose,  for  the  facts  were  the  same  as  in  Sandcock'a 
TmsU. 

It  must,  however,  be  admitted  that  the  arguments  here  sug- 
gested must  be  wrong,  for,  counting  echoes  as  well  as  voices  and 
including  Ireland,  no  less  than  eight  learned  judges,  two  of  them 
now  members  of  the  Court  of  Appecd,  have  expressed  their 
opinions  against  election. 

An  Irish  testator  deserves  honourable  mention  for  his  skill  in 
puzzling  the  Courts  of  his  country.     The  ease  might  not  be  worth 
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attention  for  its  humours  alone.  But  it  illustrates  in  a  remarkable 
way  the  determination  of  the  Court  not  to  be  beaten  by  a  testator, 
but  to  find  a  meaning  for  his  words  if  it  can  possibly  be  done. 
The  words  looked  innooent  enough,  but  they  proved,  as  the  Court 
of  Appeal  said,  almost  a  family  affliction.  One  Beamish,  having 
six  properties  and  seven  sons,  gave  a  property  to  each  son  except 
the  third,  to  whom  he  gave  a  shilling.  He  then  gave  the  portion 
of  each  son  over  if  he  should  die  under  thirty,  and  then  provided 
that  if  any  son  should  die  without  issue  over  thirty  his  share 
should  go  to  "  his  next  eldest  brother  and  so  on  respectively." 
All  the  sons  had  attained  thirty  and  none  had  died  without  issue, 
but  they  were  naturally  anxious  to  know  what  would  happen  if 
any  of  them  should  die  without  issue,  and  they  accordingly  applied 
to  the  Court  to  find  out.  The  case  came  before  three  judges  of 
the  King's  Bench  Division.  One  thought  next  eldest  brother 
meant  the  next  brother  in  a  descending  series,  one  thought  it 
meant  the  next  brother  in  an  ascending  series,  the  third  was 
unable  to  make  up  his  mind — so  the  point  remained  imdecided. 
If  there  ever  was  a  case  in  which  the  Court  of  Appeal  might  have 
arrived  at  the  conclusion  that  the  proviso  was  void  for  imcertainty 
it  was  this  one.  They,  however,  refused  to  accept  that  view,  and 
held  that  the  next  brother  in  a  descending  series  was  intended — 
a  construction  as  good  as  any  other  if  construction  there  was  to  be, 
but  arrived  at  by  a  somewhat  doubtful  process.  The  testator  was 
summoned  as  a  witness,  and  by  putting  such  leading  questions  as 
who  is  your  eldest  sonP  who  is  his  next  eldest  brother?  and  so  on, 
they  arrived  at  the  desired  conclusion.  There  was  no  one  to  cross- 
examine  or  put  the  questions  in  the  reverse  order — ^who  is  your 
yoimgest  sonP  who  is  his  next  eldest  brother?  and  so  on.  The 
Court  hinted  at  several  other  interesting  questions  that  would  or 
might  arise  for  the  instruction  of  the  lawyers  and  the  detriment  of 
the  beneficiaries.  It  is  to  be  hoped  that  the  latter  followed  the 
advice  given  them  and  settled  all  further  disputes  by  a  deed  of 
family  arrangement  while  there  was  yet  time. 

There  has  been  a  goodly  crop  of  cases  on  charitable  gifts. 
They  do  not  show  any  important  development  in  the  law,  but  they 
Ulustrate  the  unbridled  licence  allowed  to  testators  in  gratifying 
their  charitable  sentiments.  Perhaps  the  furthest  limit  to  which 
the  Court  has  gone  was  reached  when  it  upheld  as  charitable  a  gift 
for  ringing  church  bells  on  the  anniversaiy  of  the  Eestoration  of 
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the  Monarchy.  This  matter  will  before  long  call  for  legislative 
interference.  If  all  the  useless,  if  not  harmful,  charitable  gifts 
made  by  testators  could  be  swept  into  one  fund  and  applied  to 
some  useful  purpose,  the  State  would  greatly  benefit. 

The  question  so  frequently  discussed  in  Ireland  of  the  validity 
of  a  gift  to  communities  bound  by  monastic  vows  has  at  last  been 
raised  in  England,  in  a  case  as  yet  unreported  of  In  re  Boydy  and 
decided  against  the  community. 

A  small  difficulty  referred  to  on  page  639  with  reference  to  a 
married  woman  trustee  has  been  cured  by  the  Married  Women's 
Property  Act,  1907  (7  Edw.  7,  c.  18),  s.  1,  which  has  a  retrospective 
effect.  That  section  enables  a  married  woman  trustee  to  dispose  of 
real  and  personal  property  vested  in  her  alone  or  jointly  with  any 
other  person  as  trustee  or  personal  representative  as  if  she  were  a 
feme  sole. 

It  has  hitherto  been  supposed  that  Hinde  Palmer's  Act,  which 
placed  specialty  and  simple  contract  creditors  on  the  same  footing, 
had  neither  enlarged  nor  diminished  the  executor's  right  to  prefer 
or  retain.  It  has  now  been  decided,  in  In  re  Samson^  that  the  Act 
has  enlarged  the  executor's  right  to  prefer,  that  is  to  say,  that  he 
may  now  prefer  a  simple  contract  to  a  specialty  creditor.  It  by  no 
means  follows  that  the  Act  has  the  same  effect  as  regards  retainer. 

The  cases  have  been  dealt  with  down  to  and  including  October, 
1907. 

H.  S.  T. 


7,  New  Squabe,  Listgoln's  Inn. 
Dec.  5th,  1907. 
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A  CONCISE  TREATISE  ON  WILLS. 


CHAPTER  I. 


BY  WHAT  LOCAL  LAW  WILLS  ARE  REGULATED. 

A  WILL,  80  far  as  it  relates  to  immovable  property,  must  be      Ch>p,  I, 
made  in  aooordance  with  the  formalities  required  bj  the  law  Will  of 
of  the  land  where  the  immovable  property  is  situated. 

Immovable  property  for  this  purpose  includes  leaseholds ;  LeasehoUU. 
the  validity  and  construction,  therefore,  of  wills,  so  far  as  they 
aflEect  leaseholds  in  England,  must  be  governed  by  English 
law.  Freke  v.  Lord  Carbery^  16  Eq.  461 ;  In  bonis  Oentili^ 
I.  R.  9  Eq.  541 ;  De  Fogassieras  v.  Duport^  11  L.  E.  Ir.  123 ; 
Duncan  v.  Lawsony  41  Ch.  D.  394 ;  Pepin  v.  Bruyire^  (1902) 
1  Ch.  24. 

Immovable  property  also  includes  land  in  a  colony,  which, 
according  to  the  law  of  the  colony,  descends  like  personalty. 
Ilea  V.  JRea,  (1902)  1  Ir.  451. 

There  appears  to  be  a  conflict  of  cases  on  the  question  Frooeeds  of 
whether  proceeds  of  sale  of  immovables  devised  on  trust  for  immovableB. 
sale  are  governed  by  the  lex  loci  or  by  the  law  of  the  domicile. 
In  Freke  v.  Lord  Carbery  the  Thellusson  Act,  which  does  not 
extend  to  Ireland,  was  held  to  render  invalid  certain  trusts  of 
the  proceeds  of  sale  of  English  leaseholds  devised  on  trust  for 
sale  by  a  testator  domiciled  in  Ireland.  On  the  other  hand,  in 
In  re  Piercy ;  Whitwham  v.  Piercy^  (1895)  1  Ch.  83,  the  trusts 
of  the  proceeds  of  sale  of  land  in  Sardinia  devised  on  trust  for 
sale  by  a  testator  domiciled  in  England  were  held  to  be  subject 
to  English  law. 

T.W.  B 


BY  WHAT  LOCAL  LAW  WILLS  AEE  REGULATED. 
Chap.  I.  If  personalty  is  ty  an  English  will  directed  to  be  laid  out 


Personalty  to  in  land  in  Scotland,  to  be  settled  to  uses  which  are  Talid  in 
puTchaee  of  Scotland,  but  are  invaUd  in  England,  the  Scotch  law  applies, 
foreign  landB.  pof^^yce  y.  Bridges,  2  Ph.  497,  515. 

Use  of  If  a  domiciled  Englishman  uses  the  technical  language  of 

language  in  English  law  in  devising  land  in  Scotland,  the  English  terms 
for^^land     ^^  SO  far  as  possible  be  translated  into  the  corresponding 

terms  of  Scotch  law,  so  as  to  give  the  will  the  fullest  effect. 

Studd  V.    Coohy  8  App.  0.  577 ;    see  Bradford  v.   Ymng,  26 

Ch.  D.  656 ;  29  Ch.  D.  617. 
Will  of  realty      A  will  made  in  exercise  of  a  power  to  appoint  realty  must 

be  made  in  accordance  with  the  law  of  the  place,  where  the 

realty  is.     The  same  rule  applies  to  realty  held  upon  trust  for 

sale,  if  it  has  not  been  sold.    Murray  v.  Champernowne,  (1901) 

2  Ir.  232. 
Will  of  A  power  to  appoint  personalty  by  will,  conferred  by  an 

personalty 

under  power.  English  instrument,  primA  facie  refers  to  a  will  recognised  by 
English  law  as  valid,  that  is  to  say,  either  a  will  made  in 
accordance  with  the  Wills  Act,  or  a  will  made  in  accordance 
with  the  law  of  the  testator's  domicile. 

^Thus,  a  will  executed  according  to  the  Wills  Act  may 
execute  a  power,  though  the  will  would  be  invalid  according 
to  the  law  of  the  testator's  domicile.  Tatnall  v.  ffankey, 
2  Moo.  P.  C.  342 ;  In  bonis  Alexander,  6  Jur.  N.  S.  354 ;  29 
L.  J.  P.  93 ;  1  Sw.  &  T.  454,  n. ;  In  bonis  Hallyburtony 
1  P.  &  D.  90 ;  In  bonis  Ruber,  (1896)  P.  209,  see  Pouey  v. 
Hordern,  (1900)  1  Ch.  492 ;  In  bonis  Trefond,  81  L.  T.  56 ; 
In  re  M^gret;  Tweedie  v.  Maunder,  (1901)  1  Ch.  547; 
overruling  on  this  point,  Crookenden  v.  Fuller,  1  Sw.  &  T. 
441,  454. 

And  so  may  a  will  valid  according  to  the  law  of  the  testator's 
domicile,  but  not  executed  according  to  the  Wills  Act.  IfSuari 
V.  Harkness,  34  L.  J.  Ch.  311 ;  11  Jur.  N.  S..633 ;  34  B.  324 ; 
In  re  PHce  ;  Tomlin  v.  Latter,  (1900)  1  Ch.  442 ;  In  re  D'Este's 
Settlement  Trusts;  Boulter  v.  D'Este,  (1903)  1  Ch.  898. 

In  re  Kirwan^s  Trusts,  25  Ch.  D.  373  (explained  in  In  re 
Price),  only  decides  that  the  Wills  Act,  1861,  does  not  affect 
sect.  10  of  the  Wills  Act,  1837,  which  makes  an  appointment 
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by  will — ^that  is  to  say,  by  the  will  of  a  person  domiciled  in      Chap.  I. 

England — ^invalid  if  not  executed  in  accordance  with  the  Act. 

A  will,  therefore,  admitted  to  probate  by  virtue  only  of  the 

Act  of  1861,  but  not  executed  according  to  the  Act  of  1837, 

does  not  exercise  a  testamentary  power  of  appointment.      See, 

too,  per  Lord  Oranworth  in  Dolphin  v.  RobinSj  7  H.  L.  p.  419 ; 

Hummel  v.  Hummel^  (1898)  1  Oh.  642. 

If  the  power  requires  a  will  executed  with  certain  formalities,  Power  to 
a  will   without  those  formalities  will  not  exercise  the  power  ^u^with^ 
unless  sect.  10  dispenses  with  them,  which  it  does  not  in  the  J®*^^.,. 

*  ...  formauties. 

cBfle  of  a  person  not  domiciled  in  England.    Barretto  v.  Youngs 
(1900)  2  Oh.  339. 

By  the  Wills  Act,  1861  (24  &  25  Vict.  c.  114),  which  extends 
only  to  testamentary  instruments  made  by  persons  dying  after 
the  6tli  August,  1861,  it  is  enacted : — 

1.  Eyery  will  and  other  testamentary  instrument  made  out  WilU  made 
of  the  United  Bingdom  by  a  British  subject  (whatever  may  be  kSigdomtobe 
the  domicile  of  such  person  at  the  time  of  making  the  same,  ^^^J^^*^ 
or  at  the  time  of  his  or  her  death)  shall,  as  regards  personal  pa^e  accord- 

,        injf  to  the  law 

estate,  be  held  to  be  well  executed  for  the  purpose  of  being  of  the  place 
admitted  in  England  and  Ireland  to  probate,  and  in  Scotland  ^  ®^  "^ 
to  confirmation,  if  the  same  be  made  according  to  the  forms 
required  either  by  the  law  of  the  place  where  the  same  was 
made,  or  by  the  law  of  the  place  where  such  person  was 
domiciled  when  the  same  was  made,  or  by  the  laws  then  in 
force  in  that  part  of  Her  Majesty's  dominions  where  he  had 
his  domicile  of  origin.  See  In  bonis  De  la  Samaai/e,  3  P.  &  D. 
42 ;  In  bonis  Donaldson^  3  P.  &  D.  45  ;  In  bonis  Lacroixj  2  P.  D. 
94 ;  In  bonis  Gaiti,  27  W.  E.  323. 

2.  Every   will    and    other    testamentary  instrument  made  Willa  made  in 

...  •  ...  ^*^®  kingdom 

within  the  United  Kingdom  by  a  British  subject  (whatever  to  be  admitted 
may  be  the  domicile  of  such  person  at  the  time  of  making  the  according  to 
same,  or  at  the  time  of  his  or  her  death)  shall,  as  regards  ^°^^  usage. 
personal  estate,  be  held  to  be  well  executed,  and  shall  be 
admitted  in  England  and  Ireland  to  probate,  and  in  Scotland 
to  confirmation,  if  the  same  be  executed  according  to  the  forms 
required  by  the  laws  for  the  time  being  in  force  in  that  part  of 
the  United  Kingdom  where  the  same  is  made. 
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BY  WHAT  LOCAL  LAW  WILLS  ARE  REGULATED. 

Chap.  I.  3.  No  will  or  other  testamentary  inBtrument  shall  be  held  to 


Change  of  be  revoked  or  to  have  become  invalid,  nor  shall  the  oonfitruction 
to  kivaUdate  ^^^^reof  be  altered,  by  reason  of  any  subsequent  change  of 
^^^'  domicile  of  the  person  making  the  same. 

Sects.  1  and  2  Sects.  1  and  2  apply  to  British  subjects  only,  and  neither  this 
BritiBh^  ^ot  nor  sect.  2  of  the  Naturalization  Act,  1870  (33  Vict.  o.  14), 
Bubjecto.         enables  an  alien  to  make  a  wiU  in  English  form,  whether  his 

domicile  at  the  date  of  the  will  and  death  is  foreign  or  English. 

In  bonis   Von  Bmeck^  6  P.  D.  211  ;    S.  (7.,  Bloxam   v.  Favre^ 

8  P.  D.  101 ;  9  ib.  130 ;  In  bonis  Keller,  61  L.  J.  P.  39 ;   65 

L.  T.  763. 

But  a  foreigner  who  has  obtained  letters  of  naturalization  as 

a  British  subject  is  a  British  subject  within  the  meaning  of  the 

Act.     In  bonis  Gaily,  1  P.  D.  438. 

"Personal  The  words  "  personal  estate  "  in  sects.  1  and  2  include  lease- 

estate" 
includes  holds.     In  re  Watson ;  Carlton  v.  Carltony35  W.  R.  711 ;  In  re 

leaseholds.       Q^assi ;  Stubberfiekl  Y .  Orassi,  (I90o)  1  Ch.  584. 

Effect  of  Sect.  3  is  not  limited  to  wills  of  British  subjects.    In  bonis 

^•^-  Oroos,  (1904)  P.  269. 

By  virtue  of  that  section  the  will  in  Scotch  form  of  a  person 
domiciled  in  Scotland  who  afterwards  marries  there  and  then 
acquires  an  English  domicile  is  not  revoked,  inasmuch  as 
marriage  does  not  revoke  a  will  in  Scotland.  In  bonis  Iteid, 
1  P.  &  D.  74. 

^^l^^}^^       In  ascertaining  the  validity  of  testamentary  papers  the  Court 

applied  ax  a  , 

time.  Will  apply  the  law  of  one  country  only  at  a  time.     Thus,  where 

a  codicil  well  executed  in  Italy  accordiug  to  Italian  law  was 

endorsed  on  an  unexecuted  will,  but  according  to  Italian  law 

the  codicil  could  not  stand  alone  and  could  not  confirm  the  will, 

it  was  held  that  Italian  law  could  not  be   appUed,  so  as  to 

uphold  the  codicil,  and  English  law,  so  as  to  confirm  or  republish 

the  will,  but  that  neither  could  be  proved.     Pechell  v.  Hilderkyy 

1  P.  &  D.  673. 

Country  When  there  is  no  testamentary  law  in  force  in  the  place 

testamentary   where  the  will  is  made,  a  will  simply  signed  but  not  attested 

^^'  would  probably  be  good.    Stokes  v.  Stokes,  78  L.  T.  50  (Congo 

Free  State). 
Domicile.  The  validity  of  wills  of  personal  property,  except  in  the 
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case  of  Britisli  subjects  dying  after  August,  1861,  is  goyenxed  Chap.  I. 
by  the  law  of  the  testator's  domicile  at  the  date  of  the  death. 
Anstruiker  v.  Chalmers  2  Sim.  1 ;  Stanley  v.  Bemea,  3  Hag. 
373 ;  Pnce  v.  Dewhurst,  8  Sim.  279 ;  4  M.  &  Cr.  76 ;  Preston 
V.  Melville,  8  a.  &  F.  1  ;  Craigie  v.  Lewin,  3  Curt.  435 ; 
De  Ziehy  FerrmHs  v.  Lord  Hertford^  3  Curt.  468 ;  Bremer  v. 
Freeman,  10  Moo.  P.  C.  306 ;  Enohin  v.  Wylie,  10  H.  L.  1 ; 
see  Earner  v.  Hacon,  16  Ch.  D.  407. 

Legidatiye  changes  in  the  law  of  the  country,  where  the 
deceased  was  domiciled,  made  after  his  death,  though  with 
express  referenoe  to  his  will,  cannot  be  considered  in  deciding 
upon  the  right  to  have  the  will  proved  in  this  country.  Lynch 
V.  Provisional  Government  of  Paraguay^  2  P.  &  D.  268. 

The  administration  of  the  personal  property  of  a  deceased  Domicile 
person,  whether  a  British  subject  or  not,  including  the  con-  SniaSltion 
struction  of  his  will,  is  governed  by  the  law  of  his  domicile  ^^  °f '^Jiji"'" 
at  the  time  of  his  death  unless  the  testator  indicates  that 
the  will  was  intended  to  take  effect  with  referenoe  to  some 
other  law.     Enohin  v.   JFylie,  10  W.  E,  467 ;    10  H.  L.  1 ; 
see  Doglioni  v.  Crispin,  L.  R.  1  H.  L.  301 ;   Ewing  v.   Orr- 
Eicing,  9  App.  0.  34 ;    10  App.  C.  453 ;    In  re  Hernando ; 
ffei-nando  v.  Satctell,  27  Ch.  D.  284 ;  In  re  Trufort ;   Trafford 
V.  Bhnc,  36  Ch.  D.  600 ;  In  re  Marsland,  55  L.  J.  Oh.  581 ; 
Abd-uUMemh  v.  Farra,  13  App.  C.  431,  P.  C. ;  In  re  Price; 
Tomlin  v.  Latter,  (1900)  1  Ch.  442. 

There  is  an  exception  to  this  general  rule  in  the  case  of  a 
will  made  in  exercise  of  a  general  power  of  appointment  in 
a  foreign  instrument,  such  as  a  Scotch  will.  In  that  case 
an  appointment  by  will  is  governed  by  Scotch  law,  though 
the  appointor  may  be  domiciled  in  England.  Be  Bald;  Bald 
V.  Bald,  76  L.  T.  462 ;  see  In  re  Mdgret ;  Ticeedie  v.  Maunder, 
(1901)  1  Ch.  547. 

In  matters  of  procedure,  such  as  payment  of  interest  on  Procedure, 
legacies,  the  Court  follows   its   own  practice.      Hamilton  v. 
Dallas,  38  L.  T.  215. 

The  question  has  frequently  arisen  how  far  the  will  of  a  Validity  of 
foreigner  domiciled  in  a  foreign  country  can  take  effect  in  in  England. 
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BY  WHAT  LOCAL  LAW  WILLS  ARE  REQULATED. 


Chap.  I. 


Effect  of 

English 

setUement 

conferring 

testamentary 

powers. 


Frenchman 
married  in 
France 
becoming 
domiciled  in 
England. 


England    free    from    testamentary   restriotions    imposed    bj 
foreign  law. 

Where,  upon  the  marriage  of  an  English  woman  with  a 
foreigner,  a  settlement  is  executed  in  English  form  of  property 
belonging  to  the  lady  invested  in  England  in  the  names  of 
English  trustees,  the  inference  is  that  the  settlement  was 
intended  to  be  governed  by  English  law.  Van  Ortdfen  v, 
Dighi/,  31  B.  561 ;  In  re  Bankes ;  Reynolds  v.  Ellis,  (1902) 
2  Ch.  333;  see  In  re  Fitzgerald;  Surman  v.  Fitzgerald,  (1904) 
1  Ch.  673. 

If  then  the  settlement  confers  a  general  or  special  power 
of  appointment  by  will  on  the  married  woman,  or  the  efiect  of 
it  is  that  the  property  is  to  be  held  for  her  separate  use,  she 
can  dispose  of  it  by  will  free  from  the  restrictions  which  the 
law  of  her  domicile  imposes  on  the  right  of  testamentary 
disposition.  In  re  Hernando;  Heniando  v.  Sawtell,  27  Ch.  D. 
284;  Pouey  v.  Hordem,  (1900)  1  Ch.  492;  In  re  MSgret; 
Tweedie  v.  Maunder,  (1901)  1  CL  547 ;  see,  too,  Kelly  v.  Selwyn, 
(1905)  2  Ch.  117. 

Where  a  Frenchman  marries  without  a  settlement,  so  that 
the  law  of  community  of  goods  applies,  the  effect  is  the  same 
as  if  he  had  executed  a  marriage  settlement  in  accordance 
with  that  law,  and  if  he  dies  domiciled  in  England  he  cannot 
dispose  of  his  personal  property  in  such  a  way  as  to  interfere 
with  the  rights  of  the  wife  under  the  law  of  community  of 
goods.  In  re  De  Nicola;  Be  Nicols  v.  Curlier,  (1900)  A.  C.  21 ; 
where  Lashley  v.  Hog,  4  Pat.  581,  is  explained. 


CHAPTER  IL 


DOMICILE. 


The  question  of   domicile  is  independent   of    naturalization     diap.  n. 
and  allegiance.      Udny  v.    Udny^  L.   E.   1  H.   L.   Sc.   441 ;  pomicile 
Haldane  v.  Eckford,  8  Eq.  631 ;  Brunei  v.  Brunei,  12  Eq.  299 ;  Sf^Xi^J^. 
Douglas  v.  Douglas,  12  Eq.  617.    The  following  cases  on  this 
point  are  overruled — Moorhome  v.  Lord,  10  H.  L.  272 ;  In  re 
Capdevielle,  2  H.  &  C.  985 ;   A.-O.  v.  Countess  de  Wahhtatt, 
3  H.  &  C.  374;  Jopp  v.   Wood,  34  B.  88;  13  W.  R.  481; 
Mattass  y.  Maltass,  1  Bob.  67. 

A  difficulty  arises  when  a  British  subject  is  by  an  English  Domicile  in 
Court  found  to  be  domiciled  in  a  foreign  country,  and  the  law  thiS'dlS^not 
of  that  country  recognises  only  nationality  and  not  domicile,  woo^se 
In  such  a  case  it  has  been  held  that  the  law  of  the  deceased  Renvoi, 
person's  domicile  of  origin  applies.     In  re  Johnson ;  Roberts  y. 
A.'G.,  (1903)  1  Ch.  821. 

According  to  English  law  eyery  person  has  a  domicile.    If  a  Domicile  of 

oriflrin 

domicile  of  choice  has  not  been  acquired,  the  law  attributes  to 
him  a  domicile,  which  is  called  his  domicile  of  origin. 

The  better  opinion  appears  to  be  that  domicile  of  origin 
means  the  domicile  at  birth  and  not  the  last  domicile  imposed 
by  the  choice  of  a  father  or  other  person  haying  authority  to 
change  the  domidle  of  an  infant  by  changing  his  own;  see 
Udny  y.  Udny,  L.  R.  1  H.  L.  Sc.  441 ;  Westlake's  Priyate  Int. 
Law,  p.  312,  §  261 ;  In  re  Craignish ;  Craignish  y.  Hewitt,  (1892) 
3  Ch.  180. 

The  domicile  of  origin  of  a  legitimate  child  is  that  of  its  Domicile  of 
father;  of  an  illegitimate  child  that  of  its  mother.    DalAousie  y, 
Macdouall,  7  01.&F.  817;  Munro  v.  Munro,  7  a.  &  F.  842; 
Be  Patten,  6  Jur.  N.  S.  151. 
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Chap.  n. 


Domicile  of 
limatio. 


Domicile  of 

married 

woman. 


Military 
service. 


After  the  death  of  their  father,  the  mother,  so  long  as  she 
remains  a  widow,  has  power  to  change  the  domicile  of  her  infant 
children.  They  do  not  necessarily  acquire  her  domicile. 
Potinger  v.  Wightman^  3  Mer.  67 ;  see  Johnston  v.  Beattie^  10 
CI.  &  F.  42,  66 ;  In  re  Beaumont,  (1893)  3  Ch.  490. 

The  power  of  the  mother  to  change  the  domicile  of  her  infant 
children  apparently  continues  after  her  remarriage.  See  In  re 
Beaumont  J  supra;  Lamar  v.  Micou,  112  U.  S.  Rep.  462 ;  114 
U.  S.  Rep.  218. 

It  is  doubtful  whether  a  guardian  can  change  an  infant's 
domicile.  Douglas  v.  Douglas^  12  Eq.  617,  625 ;  Lamar  y. 
Micou,  supra. 

The  domicile  of  a  person  who  is  a  lunatic  when  he  attains  his 
majority,  and  so  remains  up  to  the  time  of  his  death,  changes 
with  that  of  his  father  in  the  case  of  a  legitimate  child,  and 
with  that  of  his  mother  in  the  case  of  an  illegitimate  child,  when 
there  is  no  committee  of  the  person.  Sharpe  v.  Cri^in,  1 
P.  &  D.  611. 

The  domicile  of  a  married  woman  at  any  giyen  time  is  the 
domicile  of  her  husband  at  that  time.  Warrender  v.  Warrender^ 
2  CI.  &  F.  488;  Dalhousie  v.  Macdouall,  7  CI.  &  F.  817; 
Whitcomb  v.  Whitcomby  2  Curt.  351 ;  Dolphin  v.  Robins,  7  H.  L. 
390 ;  Bell  v.  Kennedy,  L.  'B,.  1  H.  L.  Sc.  307 ;  Harvey  v.  Famie^ 
8  App.  C.  43. 

The  fact  that  the  marriage  is  voidable  makes  no  difference. 
Turner  v.  Thompson,  13  P.  D.  37. 

A  married  woman  living  apart  from  her  husband  under  an 
agreement  for  a  separation  has  no  power  to  change  her  domicile 
by  her  own  act.  TFafrender  v.  Warrender,  2  CI.  &  F.  488  ;  In 
re  Daly's  Settlement,  25  B.  456. 

After  a  decree  for  a  divorce  the  wife  can  select  her  own 
domicile.     Williams  v.  Dormer,  2  Rob.  505. 

It  would  seem  that  the  same  rule  should  apply  after  a  judicial 
separation.  See  Dolphin  v.  Robins,  7  H.  L.,  pp.  416,  420 ;  Le 
Sueur  V.  Le  Sueur,  1  P.  D.  139 ;  2  P.  D.  79. 

Persons  entering  the  military  service  of  any  state  acquire  the 
domicile  of  that  state.  President  of  United  States  v.  Drummond, 
12  W.  R.  701 ;  33  B.  449. 


DOMICILE  OF  CHOICE. 

Afi  to  the  dvil  service,  see  Urquhart  v.  Butterfield^  37  Ch.  D.     Cluip.  II. 


377. 

Bat  the  domicile  of  a  person  domiciled  within  the  United 
Kingdom,  for  instance  in  Jersey,  is  not  changed  by  entering 
the  military  service  of  the  Crown.  Re  Patten^  6  Jur.  N.  S. 
151 ;  Broum  v.  Smith,  15  B.  444 ;  Telverton  v.  Yelvertony  29 
L.  J.  P.  34 ;  1  Sw.  &  T.  574 ;  Ex  parte  Cunningham ;  In  re 
Mitchelly  13  Q.  B.  D.  418;  Re  Macreight ;  Paxtan  v.  Maereight, 
30  Ch.  D.  165. 

Entry  into  the  service  of  the  East  India  Company  formerly  East  India 
efiected  a  change  of  domicile.     Bruce  v.   Bruce,  2  B.  A  P.  gervioeT^* 
229,  n. ;   5  B.  P.  C.  566 ;   Munroe  v.  Douglas,  5  Mad.  379 ; 
Forbes  v.  Forbes,  E[ay,  341 ;  Craigie  v.  Leicin,  3  Curt.  435. 

The  Court  does  not  recognise  an  Anglo-Chinese  domicile.  Anglo- 
In  re  TootaVs  Trusts,  23  Ch.  D.  532.  S^Sfe. 

The  domicile  of  origin  endures  until  an  actual  change  is 
made  by  which  another  domicile  is  acquired.  Bell  v.  Kennedy, 
li.  E.  1  H.  L.  Sc.  307 ;  Ommaney  v.  Bingham,  cit.  5  Ves.  757 ; 
Somertille  v.  Lord  Somei'ville,  5  Ves.  749,  786 ;  Moore  v.  Budd, 
4  Hag.  346 ;  Munro  v.  Munro,  7  a.  &  F.  842,  876 ;  Countess 
of  Dalhousie  v.  Macdouall,  7  CI.  &  F.  817 ;  -4.-6.  v.  Dunn,  6 
M.  &  W.  511 ;  De  Bonneval  v  De  Bonneval,  1  Curt.  856. 

The  abandonment  of  a  domicile  of  origin  is  a  serious  matter 
and  must  be  proved  by  satisfactory  evidence.  Marchioness  of 
Hnntly  v.  Gaskell,  (1906)  A.  C.  56. 

A  domicile  of  choice  is  acquired  by  a  person  who  fixes  his  Domioile  of 
sole  or  principal  residence   in    a   country  which   is   not  his  ^  ^^^' 
country  of  origin  with  the  intention  of  residing  there  for  a 
period  not  limited  as  to  time.    King  v.  Foxwell,  3  Ch.  D.  518 ; 
Dreton  v.  Brecon,  12  W.  E.  946 ;  The  Harmony,  2  C.  Rob.  Ad. 
322  ;  Bempde  v.  Johnstone,  3  Ves.  198. 

Possibly  the  above  proposition  must  now  be  qualified  by  whether 
adding  that  the  country  must  be  one  which  recognises  domicile.  ^J^^^^* 
In  re  Johnson ;  Roberts  v.  A.-G.,  (1903)  1  Ch.  821.  domicUe. 

Every  presumption  is  to  be  made  against  the  acqidsition  by  ohina  and 
an  Englishman  of  a  domioile  of  choice  in  such  countries  as  "^^W- 
China  and  Turkey,  where  there  is  a  total  di£Perence  of  religion, 
customs,  and  habits.      The  Indian  Chief,  3  C.  Eob.  Ad.  22,  29 ; 
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Matters  v.  MaltasSy  1  Bob.  67 ;  In  re  TootaPs  Trusts^  23  CL  D. 
532. 

Besidenoe  in  a  foreign  state  as  a  privileged  member  of  an 
extra-territorial  community  destroys  a  domicile  of  choice  acquired 
elsewhere,  but  does  not  create  a  new  domicile;  and  persons 
residing  in  such  communities  retain  or  resume,  as  the  case  may 
be,  their  domicile  of  origin.  In  re  TootaVs  TrusUy  23  Ch.  D. 
532  ;  Abd-ul'Messih  v.  Farra,  13  App.  C.  431,  P.  0. 

A  person  may  by  the  duties  of  his  position,  or  by  his  profes- 
sion, be  disqualified  from  acquiring  a  domicile  of  choice. 

Thus  it  seems  that  an  officer  holding  a  commission  from  the 
Crown  cannot  acquire  a  new  domicile  unless  he  is  on  half-pay. 
Craigie  v.  Lewiiiy  3  Curt.  435 ;  Hodgson  v.  De  Beauclerc,  12  Moo. 
P.  C.  285 ;  Cockrell  v.  Cockrell,  25  L.  J.  Ch.  730 ;  Be  Macreight; 
Paxton  V.  Macreight,  30  Ch.  D.  165  ;  see  The  Lauderdak  Peerage, 
10  App.  C.  692. 

But  there  is  nothing  in  the  position  of  an  ambassador  or  peer 
of  the  realm  to  prevent  the  acquisition  of  a  domicile  of  choice. 
Heath  v.  Samon,  14  B.  441 ;  A,-G.  v.  Kent^  1  H.  &  C.I2; 
Hamilton  v.  DallaSy  1  Ch.  D.  257. 

A  domicile  of  choice  can  only  be  acquired  by  choice ;  therefore 
a  compulsory  residence  abroad  as  a  refugee,  or  to  avoid  creditors, 
will  not  effect  a  change  of  domicile,  unless  followed  by  voluntary 
adoption  of  the  new  domicile.  Be  Bonneval  v.  Be  Bonneml^  1 
Curt.  864 ;  Pitt  v.  Pitt,  12  W.  B.  1089 ;  In  re  Bukqp  Singh ; 
Ex  parte  Cross,  7  Morrell,  228 ;  see  In  re  Martin ;  Loustahn  v. 
Lomtalan,  69  L.  J.  P.  74. 

Similarly  residence  abroad  in  the  performance  of  a  public 
duty,  such  as  that  of  judge,  military  officer,  or  consul,  does  not 
in  itself  confer  a  foreign  domicile.  A,'G.  v.  Rowe,  1  H.  &  C. 
31  ;  A.'G.  V.  Napier,  6  Ex.  217  ;  Sharpe  v.  Origin,  1  P.  &  D. 
611. 

A  person  compelled  to  go  abroad  for  the  sake  of  his  health 
would  probably  not  acquire  a  foreign  domicile.  See  Johnston 
V.  Beattie,  10  CI.  &  F.  42,  138 ;  Wirmns  v.  A.-Q.,  (1904)  A.  C. 
287. 

But  where  a  foreign  country  is  selected  aa  a  residence  in  the 
hope  or  opinion  that  it  may  be  better  suited  to  the  health  or 


PERMANENT  RESIDENCE.  11 

oonstitutiony  a  domioile  of  choice  may  be  acquired.      Soskins  v.     Chap.  n. 
Matthews,  8  D.  M.  &  G.  13. 

Domioile  of  choioe  is  a  mixed  question  of  intention  and  act ;  Domicile  of 
there  must  be  an  intention  to  reside  permanently  in  a  particular  rtitoteTby 
country,  followed  by  actual  residence.     Where  the  intention  is  completed 

intenuon. 

dear,  length  of  residence  is  immaterial. 

Where  there  is  no  direct  evidence  of  intention,  length  of 
residence  is  material  as  showing  what  the  intention  was.  See 
In  re  Grave;  Vaucher  v.  The  Solicitor  to  the  Treasury ,  40  Ch.  D. 
216. 

Thus  a  fixed  intention  to  adopt  a  certain  place  as  a  domicile^ 
followed  by  arrival  at  that  place,  at  once  constitutes  that  place 
a  domicile.    BeU  v.  Kennedy ,  L.  It.  1  H.  L.  So.  307. 

The  fact  of  residence  in  a  particular  place  will  not  constitute  Quarem  quo 
that  place  a  domicile  of  choice,  so  long  as  the  person  residing  is  '*  ^^'*M^' 
in  search  of  some  permanent  place  of  residence,  and  has  not 
made  up  his  mind  where  it  shall  be.  BeU  v.  Kennedy ^  L.  B.  1 
H.  L.  Sc.  307 ;  Whicker  v.  Humey  7  H.  L.  124 ;  lie  Patience ; 
Patience  v.  Main,  29  Ch.  D.  976 ;  see/n  re  Craignish;  Craignish 
V.  Hewitt,  (1892)  3  Ch.  180. 

By  permanent  residence  must  be  understood  residence  to  Permanent 
which  no  definite  limit  of  time  can  be  assigned.  readenoe. 

Thus  residence  abroad  with  a  view  to  making  a  fortune  will 
effect  a  change  of  domicile.  Lyall  v.  Paton,  25  L.  J.  Ch.  746 ; 
AUardice  v.  Onslow,  33  L.  J.  Ch.  434 ;  see  Goulder  v.  Goulder, 
(1892)  P.  240. 

So  an  intention  to  reside  in  a  coimtry  as  long  as  another 
person  lives  is  in  effect  an  intention  to  reside  permanentiy. 
Anderson  v.  Laneutnlle,  9  Moo.  P.  C.  325. 

Where  a  person  has  in  fact  taken  up  a  permanent  residence  Intention  to 
in  a  country,  that  country  will  be  his  domicile  notwithstanding  ^ 
an  intention  to  retain  his  domicile  of  origin,  or  some  other 
domicile.  A.^O.  Y.Kent,  1  H,  &  C.  12;  A,- G.  y.  Fitzgerald, 
3  Dr.  610  ;  In  re  Steer,  3  H.  &  N.  594 ;  Doucet  v.  Geoghegan, 
26  W.  R.  825  ;  9  Ch.  D.  441.  See,  too,  Stanley  v.  Bernes, 
3  Hag.  373 ;  Anderson  v.  Laneutnlk,  9  Moo.  P.  C.  325 ;  In  bonis 
Baffenel,  3  Sw.  &  T.  42 ;  Stevenson  v.  Masson,  17  Eq.  78. 

Where  a  person  has  two  residences,  the   place  where  he  Two 

residences. 
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DOMICILE. 


Chap.  II. 


Revival  of 
domicile  of 
origin. 


Domicile  Act, 
1861. 


usually  resides  with  his  wife  and  family  will  \ye  considered  his 
place  of  domicile.  Forbes  v.  Forbes,  Eay,  341 ;  Aitcheson  v. 
JDixon,  10  Eq.  689  ;  PlaU  v.  A.-O.  o/Netc  South  Wales,  3  App. 
C.  336  ;  lyEtchegoyen  v.  D'Etchegoyen,  13  P.  D.  132. 

Where  a  domicile  of  choice  is  abandoned,  the  domicile  of 
origin  is  revived  until  a  fresh  domicile  of  choice  is  acquired. 
The  Indian  Chief,  3  C.  Eob.  Ad.  12;  In  bonis  Bianchi,  3 
Sw.  &  T.  16 ;  Udny  v.  Udny,  L.  R.  1  H.  L.  So.  441 ;  King  v. 
Foxtrelly  3  Ch.  D.  518;  In  re  Marrett;  Chalmers  v.  Wingfield^ 
36  Ch.  D.  400 ;  overruling  Munroe  v.  Douglas,  5  Mad-  379,405, 
so  far  as  inconsistent. 

By  the  Domicile  Act,  1861  (24  &  25  Vict.  c.  121),  where  a 
convention  has  been  entered  into  with  a  foreign  state  willing  to 
adopt  the  provisions  of  the  Act,  an  order  in  Council  may  direct 
that  no  British  subject  resident  in  such  state  shall  acquire  a 
domicile  there  unless  he  shall  have  been  resident  there  for  a 
year,  and  shall  have  made  a  declaration  of  his  intention  to 
become  domiciled  there ;  and  the  subjects  of  the  foreign  state 
cure  to  acquire  a  British  domicile  only  after  the  same  formalities 
have  been  gone  through. 

This  power  has  not  been  exercised. 
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CHAPTER  III. 

GENERAL  CHARACTERISTICS  OF  TESTAMENTARY 

INSTRUMENTS. 

A  GIFT  intended  to  be  testamentary  can  only  be  efFectually     chap.  m. 
made  by  an  instrument  duly  executed  as  a  will.     Thus,  a  TeBtomentary 
direction  to  give  property  to  a  person  after  the  donor's  death,  fi^*- 
where  the  donor  retains  full  control  of  the  property  during  his 
life,  is  inyalid.     Powell  v.  Hellicarj  26  B.  261 ;    Fletcher  v. 
Fletcher y  4  Ha.  79  ;  Hughes  v.  StubbSy  1  Ha.  481 ;  Maguire  v. 
Dodd,  9   Ir.   Ch.   452;    Farquharson  v.    Cave,   2    OoU.   356; 
Gough  V.  Flndon,  7  Ex.  48 ;  ffFlaherUj  v.  Brotcne  (1907),  2  Ir. 
416. 

In  the  same  way  a  deed  not  intended  to  have  any  effect  till  Deed  to  take 
the  settlor's  death  is  testamentary.     Consett  v.  Belly  1  T.  &  death. 

0.  C.  669 ;  Rigden  v.  VMiery  2  Ves.  Sen.  253 ;  Dillon  v.  Coppitiy 
4  M.  &  Or.  647 ;  In  bonis  Morgan^  1  P.  A  D.  214 ;  Fielding 
V.  WalshaiOy  27  W.  R.  492 ;  In  re  Robson;  Emley  v.  Davidson^ 
30  W.  R.  257 ;  Milnes  v.  Fbden^  15  P.  D.  105. 

A  voluntary  settlement,  though  reserving  to  the  settlor  a  Voluntary 
life  interest  and  containing  a  power  of  revocation,  is  not  testa-  ^  ^°*^  * 
mentary.  Thompson  v.  Browne,  3  M.  &  K.  32.  The  case  of 
-4.-G.  V.  JoneSj  3  Pr.  368,  is  overruled;  see  Marjoribanks  v. 
Hovenden,  Dru.  11,  27,  29;  Sheldon  v.  Sheldon ^  1  Rob.  83; 
Brown  v.  Adv.-G.y  1  Macq.  79 ;  Hope  v.  Harmany  11  Jur.  1097 ; 
HopeY.Hopey  10  B.  581. 

Similarly,  an  instrument  coming  into  operation  immediately, 
and  of  which  no  part  is  revocable,  more  especially  if  it  involves 
anything  in  the  nature  of  consideration,  cannot  take  effect  as  a 
will.     In  bonis  Robinson,  1  P.  &  D.  384 ;  see  In  bonis  Ralpiny 

1.  R  8  Eq.  567 ;  Thomcroft  v.  Lashmary  10  W.  R.  783. 
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Cfhap.  in. 

Deed  in  part 
testamentary. 


What  may 
take  effect  as 
a  will. 


Instrument 
must  refer 
to  death. 


Evidence  of 

testamentary 

intention. 


On  the  other  hand,  if  a  deed  is  in  part  clearly  testamentaiy? 
such  part  may  take  effect  as  a  will,  though  other  parts  are 
not  testamentary.  Doe  d.  Crms  v.  Crosg^  8  Q.  B.  714 ;  see 
Peacocke  v.  Monk^  1  Ves.  127 ;  Belt,  82 ;   BagnaU  v.  Downing^ 

2  Lee,  3. 

Any  instrument  executed  in  the  manner  required  by  the 
Wills  Act  may  take  effect  as  a  will,  provided  the  intention 
was  that  it  should  not  operate  till  after  the  death  of  the 
donor. 

Thus,  the  following  instruments,  being  properly  executed, 
have  been  allowed  to  take  effect  as  testamentary  disposi- 
tions : — 

Orders  on  a  savings  bank,  and  on  a  banker.  In  bonis 
Marsden,  1  Sw.  &  T.  542 ;  Jones  v.  Nicolay^  2  Rob.  288. 

A  cheque  to  take  effect  after  death.     Bartholomew  v.  Henley , 

3  PhilUm.  317. 

A  letter.  Denny  v.  Barton^  2  Phillim.  575 ;  In  bonis  Mundy, 
2Sw.  &T.  119;  9W.  E.  171. 

A  paper  containing  wishes  and  a  dying  request.  In  bonis 
Loicry,  5  N.  of  C.  619 ;  In  bonis  Mundy,  2  Sw.  &  T.  119. 

A  deed  of  gift  to  take  effect  at  death.  Habergham  v.  Vincent^ 
2  Ves.  J.  204  ;  4  B.  0.  C.  355  ;  TJwrold  v.  Thorold,  1  Phillim. 
1 ;  Shergold  v.  Shergoldy  cit.  ib.  10 ;  In  bonis  Montgomery ^  5 
N.  of  C.  99  ;  In  bonis  Morgan,  1  P.  &  D.  214 ;  Fielding  v. 
Wals/iaw,  27  W.  R.  492. 

An  instrument  to  take  effect  two  years  "after  my  wife's 
death  if  she  survives  me."  In  bonis  Netcns,  7  Jur.  N.  S. 
688. 

A  nomination  paper  under  the  Industrial  and  Provident 
Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  25,  though  not 
operative  under  the  Act.     In  bonis  Baxter ,  (1903)  P.  12. 

Where  there  is  nothing  to  show  that  an  instrument  has 
reference  to  -the  death  of  the  person  executing  it,  it  cannot 
have  effect  as  a  will.  Glynn  v.  Oglander,  2  Hag.  428  ;  King's 
Proctor  V.  Daines,  3  Hag.  218 ;  Shingler  v.  Pemberton,  4  Hag. 
359  ;  Marjoribanks  v.  Hovenden,  Dru.  11. 

But  evidence  is  admissible  to  show  that  a  deed  or  other 
instrument  of  gift,  which  on  the  face  of  it  is  not  testamentary, 
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was  not    intended   to  operate  till   the  death  of   the  person     Ch^P-  n^- 
executing  it.     Cock  v.  CookCj  1  P.  &  D.  241 ;   RoberUon  v. 
Smith,  2  P.  &  D.  43  ;  In  bonis  Coks,  2  P.  &  D.  a62  ;  In  bonis 
Webb,  3  Sw.  &  T.  482 ;  10  Jur.  N.  S.  709 ;  In  bonis  English, 
3  Sw.  &  T.  586  ;  In  bonis  Slinn,  15  P.  D.  156. 

And,  oonyerselj,  evidence  is  admissible  to  show  that  an 
instniment  on  the  face  of  it  testamentary  was  not  intended 
to  be  a  will.  Nicholk  v.  NichoHs,  2  Phillim.  183 ;  Lister  v. 
Smith,  3  Sw.  &  T.  282 ;  Trevelyan  v.  Trevelyan,  1  Phillim.  149 ; 
In  bonis  NosicoHhy,  11  Jur.  N.  S.  570. 

An  instrument,  expressing  merely  an  intention  of  instruct-  Intention  to 
ing   a  solicitor  to    prepare  a    testamentary  instrument  with        ^^ 
a  view  to  make  a  particular  legacy,  will  not  take  e£Pect  as 
a   testamentary    instrument,  where    there    is   no    extraneous 
evidence  of   testamentary  intention.      Coventry  v.    Williams, 
3  Curt  787. 

A  duly  executed  instrument,  described  as  instructions  for  a  iDstraotiona 
will,  may  have  effect  as  a  will,  if  it  appears  that  it  was  intended 
to  take  effect  in  the  absence  of  a  more  formal  instrument. 
Bone  v.  Spear,  1  Phillim.  345 ;  Torre  v.  Castle,  1  Curt.  303 ; 
2  Moore,  P.  C.  133  ;  Bancick  v.  MulUngs,  2  Hag.  225 ;  Ilattatt 
V.  Hattatt,  4  Hag.  211 ;  Whyte  v.  Pollok,  7  App.  C.  400  ;  see 
Eerguson-Davie  v.  Ferguson-Davie,  15  P.  D.  109. 

Wills  are  often  expressed  to  be  conditional  upon  the  testator's  Conditional 
death  before  a  given  period,  such  as  return  from  a  voyage  or  ^ 
a  military  expedition,  or  the  like,  and  if  the  condition  is 
clearly  expressed,  the  will  does  not  take  effect  if  the  condition 
is  not  fulfilled.  Parsons  v.  Lanoe,  1  Ves.  Sen.  189 ;  In  bonis 
Winn,  2  Sw.  &  T.  147  ;  Roberts  v.  Roberts,  ib.  337 ;  In  bonis 
Porter,  2  P.  &  D.  22 ;  In  bonis  Robinson,  ib.  171 ;  Lindsay  v. 
Lindsay,  ib.  459  ;  In  bonis  Hugo,  2  P.  D.  73. 

On,  the  other  hand,  if  the  will  is  so  expressed  as  to  show  that 
the  contingency  is  the  motive  which  induces  the  testator  to 
make  the  will,  the  will  is  not  conditional.  Burton  v.  Colling- 
ux)od,  4  Hag.  176 ;  In  bonis  Thome,  4  Sw.  &  T.  36 ;  In  bonis 
Lobson,  1  P.  &  D.  88 ;  In  bonis  Mayd,  6  P.  D.  17 ;  Re  Stuart, 
21  L.  R  Ir.  105. 

In  other  cases  it  may  be  gathered  from  the  disposition  of 
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^^^P'™'  property  and  other  circumBtanoes  that  a  will  expressed  to  be 
conditional  was  intended  to  take  effect  without  regard  to  the 
condition.  In  bonis  Martin^  1  P.  &  D.  380 ;  In  bonis  Spratt^ 
(1897)  P.  28,  where  the  cases  are  discussed ;  Hal/ord  y.  Hal/ord, 
ib.  36 ;    Townsend  v.  Moore,  (1905)  P.  66. 

Gmiditional  Probate  may  be  granted  of  a  conditional  codicil,  as  it  may 
have  the  effect  of  republishing  the  will.  In  bonis  Sikaj 
2  Sw.  &  T.  315. 

option  to  It  would  seem  that  a  testator  cannot  leave  it  to  another  person 

to  declare       to  decide  whether  an  instrument  shall  take  effect  as  a  will 

2^[^^^  or  not.  The  testator  himself  would  be  without  testamentary 
intention.  But  probably  a  testamentary  instrument  may  be 
made  conditional  on  the  assent  of  a  third  person. 

Where  a  testator  in  a  codicil  gave  his  wife  the  option  of 
adding  the  codicil  to  his  will  or  not,  and  she  did  not  wish  it 
proved,  it  was  held  that  the  codicil  ought  not  to  be  proved.  It 
does  not  follow  that  it  could  have  been  proved  if  she  had 
wished  it.     In  bonis  John  Smithy  1  P.  &  D.  717. 

^^  A  will  is  in  all  cases  revocable,  even  though  the  testator  may 

declare  it  to  be  irrevocable.     Vinyor^s  Casey  8  Rep.  82a. 

Joint  willB.  Persons  may  make  joint  wills,  which  are,  however,  revocable 

at  any  time  by  either  of  them  or  by  the  survivor.    Hobson  v. 

Blackburny  1  Add.  274;   In  bonis  Stracei/y  Dea.  &  8.  6;  /n 

*  bonis  LovegrovCy  2  Sw.  &  T.  453;  In  bonis  Fletcher y  11  L.  R. 

Ir.  359. 

A  joint  will  may  be  made  to  take  effect  after  the  death  of 
both  testators  ;  and  if  the  joint  will  is  not  a  disposition  by 
each  testator  of  his  own  property,  but  a  disposition  of  Joint 
property  after  the  death  of  the  survivor,  the  will  cannot 
be  proved  till  the  death  of  the  survivor.  In  bonis  Ratney 
1  Sw.  &  T.  144. 

In  ordinary  cases  a  joint  will  is  looked  upon  as  the  will  of 
each  testator,  and  may  be  proved  on  the  death  of  one.  In  bonis 
Straceyy  1  Jur.  N.  S.  1197;  Dea.  &  S.  6 ;  In  bonis  Mishelli/y 
I.  R.  4  Eq.  62,  where  In  bonis  Raine  is  disapproved ;  see  In 
bonis  Piazzi  8m y thy  77  L.  T.  375. 

Mutual  wills.  It  seems  that  two  persons  may  agree  to  make  mutual  wills, 
which  remain  revocable  during  the  joint  lives  by  either  with 
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such  notice  to  the  other  as  may  enable  him  to  alter  his  will  also,  Chap.  III. 
hut  become  irrevocable  after  the  death  of  one  of  them  if  the 
survivor  takes  advantage  of  the  provisions  made  by  the  other. 
Dufour  v.  Pereira^  1  Dick.  419 ;  2  Harg.  Jur.  Arg.  272 ; 
2  Harg.  Jur.  Ex.  101 ;  see  3  Ves.  416 ;  Lord  Walpole  v.  Lord 
Orford,  3  Ves.  402 ;  Dent/ssen  v.  Mosterty  L.  R.  4  P.  0.  236 ; 
Dias  V.  Be  LiverOy  6  App.  0.  123,  P.  0. ;  Stone  v.  HoskinSj 
(1905)  P.  194. 


T.W. 
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CHAPTER  IV. 


TESTAMENTARY  CAPACITY. 


General 
capacity. 


DelusioQB. 


Chap.  IV.  j^  TESTATOR  must,  at  the  time  of  making  his  will,  have  an 
understanding  of  the  nature  of  the  business  in  which  he  is 
engaged,  a  reooUection  of  the  property  he  means  to  dispose  of, 
of  the  persons  who  have  a  olaim  to  be  the  objects  of  his  bounty, 
and  the  manner  in  which  it  is  to  be  distributed,  Sartcood  v. 
Baliery  3  Moo.  P.  C.  282;  Longford  v.  Furdon,  1  L.  R. 
Ir.  75. 

The  question  of  sanity  is  a  question  of  fact,  and  there  is  no 
presumption  that  a  testator  is  sane  till  the  contrary  is  shown. 
Sufion  V.  Sadler,  6  W.  R.  880 ;  3  0.  B.  N.  S.  87 ;  Sf/mes  v. 
Green,  1  Sw.  &  T.  401 ;  Cleare  v.  Cieare,  1  P.  &  D.  655. 

Where  a  testator  is  subject  to  delusions  with  regard  to 
persons  who  would  be  the  natural  objects  of  his  testamentary 
bounty,  his  will  made  while  he  is  under  the  influence  of  such 
delusions  is  invalid.  Detc  v.  Clark,  3  Add.  79 ;,  5  Russ.  163  ; 
IFaring  v.  JFarinff,  6  Moo.  P.  0.  341;  Smith  v.  Tebbttt,  1 
P.  &  D.  398 ;  Boughton  v.  Knight,  3  P.  &  D.  64, 

Where  a  testator  is  subject  to  delusions,  which  leave  the 
general  power  of  understanding  uneiffected  and  are  wholly 
unconnected  with  his  testamentary  dispositions,  such  delusions 
do  not  affect  his  capacity  to  make  a  will.  Banks  v.  Qoodfellowy 
L.  R.  5  Q.  B.  549 ;  Smee  v.  Smee,  5  P.  D,  84 ;  see  Jenkins  v. 
Morris,  14  Ch,  D,  674 ;  Murfett  v.  Smith,  12  P.  D.  116 ;  Hope 
V.  Campbell,  (1899)  A.  0.  1, 

A  will  made  by  a  testator  after  he  has  been  insane  must  be 
shown  to  have  been  made  after  his  recovery  or  in  a  lucid 
interval,  Oroom  v,  Thomas,  2  Hagg,  433 ;  A.-O,  v.  Pamther, 
3  B.  C.  0.  443 ;  Hall  v.  Warren,  9  Ves.  611 ;  Waring  v. 
Waring,  6  Moo.  P.  0.  341. 


"Will  of  person 
who  has  been 
or  is  insane. 
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And  a  lunatic  so  found  by  inquisition  may  make  a  will     Chap.  IV. 
during  a  lucid  interval,  tiiough  a  deed  executed  by  him  is  void. 
In  bonis  WattSj  1  Curt.  594 ;   Cooke  v.  Cholmondeley^  2  Mao.  & 
G.  18,  22;  Bannatyne  v.  Bannatynej  16  Jur.  864;  In  re  Walker j 
(1905)  1  Oh.  160. 

Upon  the  question  whether  a  will  was  made  during  a  lucid  Lndd 
interval,  the  rational  character  of  the  will,  where  it  is  prepared  ^ 
by  the  testator  without  assistance,  is  evidence  to  show  that 
it  was  made  in  a  lucid  interval.     Carttcright  v.   Cartwrightj 
1  Phillim.  90,  100 ;   White  v.  Driver,  1  Phillim.  88 ;  Brogden  v. 
Brown,  2  Add.  445 ;  Ayrey  v.  HiU,  2  Add.  210. 

Every  person  of  sound  mind  and  not  under  some  special 
disability  may  make  a  will. 

A  will  made  by  a  person  under  twenty-one  (unless  he  is  a  Infante. 
soldier  in  actual  military  service,  or  a  mariner  or  seaman  at  sea) 
is  invaKd.     1  Vict.  c.  26,  s.  7 ;  Sugd.  E.  P.  Stat.  330. 

Sect.  8  of  the  Wills  Act  provides  that  no  will  made  by  any  Married 
married  woman  shall  be  valid  except  such  a  will  as  might  ^®™®^' 
have  been  loade  by  a  married  woman  before  ihe  passing  of 
the  Act. 

The  effect  of  the  section  is  to  leave  the  testamentary  capacity 
of  a  married  woman  as  it  was  before  the  Act,  but  it  does 
not  exclude  the  wills  of  married  women  from  the  operation 
of  the  Act.  Where  a  married  woman  had  power  before  the 
Act  to  make  a  will,  then  since  the  Act  all  the  provisions  of  the 
Act  apply  to  a  will  so  made.  Bernard  v.  Minshully  Jo.  276, 
297 ;  Thomas  v.  Jones,  1  D.  J.  &  S.  63,  80. 

Under  the  Married  Women's  Property  Act,  1882  (45  &  46  Married 
YicL  0.  75),  s.  1  (1),  a  married  woman  may  dispose  by  wiU  Propori;yAct, 
of  any  real  or  personal  property  as  her  separate  property,  as  if 
she  were  a  feme  sole. 

And  sect.  3  of  the  Married  Women's  Property  Act,  1893  Married 
(56  &  57  Vict.  c.  63),  enacts  that  "sect.  24  of  the  Wills  Act,  p^^hj Act, 
1837,  shall  apply  to  the  will  of  a  married  woman  made  during  ^®^^- 
coverture  whether  she  is  or  is  not  possessed  of  or  entitled  to  any 
separate  property  at  the  time  of  making  it,  and  such  will  shall 
not  require  to  be  re-executed  or  republished  after  the  death  of 
her  husband." 

c2 
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Chap.  IV.         The  Act  was  passed  on  the  5th  December,  1893.    No  time 

is  fixed  for  its  commencement;  it  therefore  takes  effect  from 

the  date  of    its  passing.      Sect.   3   is  not  in   terms  limited 

to  the   wills   of  msu^ried  women  who   die   after  the  passing 

of  the  Act;    but  no  doubt  it  must  be  so  limited.      It  is 

not  limited  to  wills  made  after  the  passing  of  the  Act.     //*  re 

Wylie;   Wylk  v.  Moffat,  (1895)  2  Oh.  116. 

Effect  of  As  regards  a  woman  married  before  the  1st  January,  1883, 

WomJen's        s©ct.  5  of  the  Act  of  1882  makes  any  property  her  title  to 

fssf^*^  '^®*'  which  accrues  after  that  date  her  separate  estate,  and  therefore 

disposable  by  will.     If  the  title  whether  vested  or  contingent 

or  in  reversion  accrues  before  that  date,  the  Act  does  not  apply. 

Rcidy,  Reidy  31  Ch.  D.  4()2  ;  In  re  Bacon;  Toovey  v.   Turner^ 

(1907)  1  Ch.  475. 

Where  property  comes  to  a  married  woman  under  a  bequest 
to  next  of  kin  to  be  ascertained  at  a  certain  time,  her  title 
accrues  at  that  time,  and  not  at  the  testator's  death.  In  re 
Parsons ;  Stockley  v.  ParsonSy  45  Ch.  D.  51, 

The  Act  of  1882  did  not  enlarge  the  testamentary  capacity 
of  married  women,  except  in  so  far  as  it  converted  certain 
property  into  separate  estate,  which  was  not  separate  estate 
before  the  Act. 

Thus  a  woman  married  before  the  Act  could  not  by  a  will 
made  during  the  coverture  dispose  of  property  her  title  to  which 
accrued  before  the  Act,  and  the  Act  did  not  enable  a  married 
woman  by  a  will  made  during  the  coverture  to  dispose  of 
property  accruing  to  her  after  the  coverture.  In  re  Cuno; 
Mansfield  v.  Mansfield,  43  Ch.  D.  12  ;  In  re  Price;  Stafford  v. 
Stafford,  28  Ch.  D.  709 ;  In  re  Taylor ;  Whitby  v.  Highton, 
57  L.  J.  Ch.  430  ;  68  L.  T.  842 ;  36  W.  E.  683. 
This  is  now  altered  by  the  Act  of  1893 ;  see  supra. 
Powers  of  Before  the  Married  Women's  Property  Act,  1882,  a  married 

women  before  woman  had  no  power  to  make  a  will  except  in  the  following 
the  Act.  cases:— 

1.  Might  1.  A  married  woman,  who  was  an  executrix,  could  make  a 

representa-  will  and  appoint  an  executor  for  the  purpose  of  continuing  the 
ttSte*  *^        representation  to  the  original  testator.     Scammell  v.  Wilkinson^ 

2  East,  552;   Birkett  v.   Vandercom,  3  Hagg.  750;  In  bonis 

Richards,  1  P.  &  D.  156. 
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2.  A  married  woman  might  by  a  will  made  in  exeroise  of  a     Clutp.  !▼. 


power  dispose  of  the  legal  and  equitable  estate  in  lands  and  of  2.  Will  under 
personal  estate.     Driver  v.  Thompson  ^  4  Taunt.  294  ;   Willock  v.  P^^®'- 
NobiCy  L.  E.  7  H.  L.  580  ;  In  re  Anstis ;  Cheticynd  v.  Morgan^ 
31  Ch.  D.  596. 

A  power  of  making  a  testamentary  appointment  given  to  a 
woman  by  a  settlement  made  on  her  first  marriage  might  be 
exercised  during  that  or  any  subsequent  marriage.  Burnett  v. 
Mantfy  1  Ves.  Sen.  156  ;  Haicksley  v.  Barrow^  1  P.  &  D.  147. 

In  the    case   of   realty,  where   a   married   woman   having  Whether 

Sower 
eetroyedby 

took  a  conveyance  to  herself,  the  conveyance  has  been  held  to  ^^^®y*^°®* 
execute  the  power  and  to  revoke  the  will.     Laurence  v.  JFaliiSy 
2  B.  C.  C.  319. 

In  the  case  of  personalty,  however,  it  has  been  held  that 
where  a  married  woman  having  made  a  will  under  a  power 
survived  her  husband  and  took  an  assignment  of  the  fund 
over  which  the  power  extended  from  the  trustees,  the  will  was 
nevertheless  valid.  Dingicell  v.  Askew,  1  Cox,  427  ;  Clofigh  v. 
Cloughy  3  M .  &  K.  296.  These  cases  are  probably  open  to  re- 
consideration. 

3.  A  married  woman  could  dispose  by  will  of  personal  estate  3.  Win  of 
and  of  the  beneficial  interest  in  real  estate  when  settled  to  her  esLte. 
separate  use.     Tayhr  v.  Meads,  10  Jur.  N.  S.  166 ;  34  L.  J.  Ch. 
203 ;   4  D.  J.  &  S.  697 ;  Pri<le  v.  Bubb,  7  Ch.  64  ;  Hall  v. 
Waterhouse,  10  Jur.  N.  S.  361 ;   6  Qiff.  64 ;  see  Dye  v.  Dye,  13 
Q.  B.  D.  147. 

A  restraint  upon  anticipation  affecting  corpus  does  not 
prevent  a  disposition  by  will.  Re  Currey ;  Oibson  v.  TFey, 
56  L.  T.  80. 

Though  the  married  woman  had  no  separate  estate  at  the  After- 
date of  the  will,  the  will  took  effect  as  regards  after-acquired  IJ^arate 
separate  estate.    Charlemont  v.  Spencer,  11  L.  E.  Lr.  347,  490.     estate. 

Property  which  becomes  the  separate  estate  of  a  married 
woman  under  the  Married  Women's  Property  Act  is  for  this 
purpose  on  the  same  tooting  as  her  other  separate  estate.  In  re 
Bowen;  James  v.  James,  (1892)  2  Ch.  291. 
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Chap.  IT. 


Sayings. 


Separate  use 
to  arise  on 
contingency. 


4.  WiU  ex 
aaseruu  viri. 


The  legal  estate  not  being  affected  by  the  separate  use  oould 
not  be  disposed  of  by  will. 

The  aoomnnlations  of  property  belonging  to  a  married 
woman  for  her  separate  use,  made  during  coverture,  whether 
by  herself  or  a  trustee  for  her,  are  separate  estate.  Mayd  v. 
Meld,  3  Ch.  D.  687 ;  In  re  Wilson ;  Menteith  v.  CampbeU,  26 
W.  E.  848 ;  In  bonis  Tharp,  3  P.  D.  76. 

In  Ireland  it  has  been  held  that  property  given  to  a  married 
woman  for  her  separate  use  in  the  event  of  the  insolvency  of 
her  husband  oould  not  be  disposed  of  before  the  husband 
became  insolvent.  Mara  v.  Manning j  2  J.  &  Lat.  311;  8 
Ir.  Eq.  218 ;  Bestall  v.  Bunbury,  13  Ir.  Ch.  318 ;  Keays  v. 
LanCy  I.  R.  3  Eq.  1 ;  see  In  re  Smallman^s  JEstate^  I.  E.  8  Eq. 
249.  But  the  doctrine  of  these  cases  is  not  consistent  with 
English  authorities. 

Where  a  married  woman  had  a  power  to  appoint  if  she 
should  not  survive  her  husband,  and  an  absolute  interest  to 
her  separate  use  if  she  survived  him,  a  will  made  during 
coverture,  expressed  to  be  in  virtue  of  the  power  and  of  every 
other  power  enabling  her,  took  effect  upon  the  separate  estate  if 
6he  survived  her  husband.     BisJwp  v.  Wall^  3  Ch.  D.  194. 

4.  A  married  woman  might  with  her  husband's  assent,  which 
could  be  given  before  or  after  her  death,  dispose  by  will 
of  personal  property  not  settled  to  her  separate  use  and  over 
which  she  had  no  power  of  appointment.  Willock  v.  Noble, 
L.  R.  8  Ch.  778  ;  7  H.  L.  680  ;  Ex  parte  Ihne,  16  Sim.  406 ; 
Elliot  V.  North,  (1901)  1  Ch.  424. 

It  was  necessary  that  the  assent  of  the  husband  should  be 
given  to  the  particular  will  with  knowledge  of  its  contents. 

It  was  said  in  Noble  v.  Willock,  8  Ch.  p.  790,  that  the 
husband  might  withdraw  his  assent  until  he  had  either 
assented  to  probate  or  had  acted  upon  the  will. 

But  an  assent  to  the  probate  of  the  will  once  given  after  the 
wife's  death  could  not  be  withdrawn.  Maas  v.  Sheffield,  1  Rob. 
364 ;  In  bonis  Cooper,  6  P.  D.  34 ;  Chappell  v.  Charlton,  56 
L.  J.  P.  73 ;  57  L.  T.  496. 

Probate  is  now  granted  of  the  will  of  a  married  woman 
without  any  exception  or  limitation,  and  the  husband  is  not, 
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by  pioYing  the  will,  to  be  deemed  to  have  assented  to  the  will     Ch^p.  lY. 
as  a  dispositioii  of  property  which  oould  only  be  disposed  of 
with  his  assent.     In  re  Atkinson ;    Waller  v.  AtkinaoUy  (1899) 
2  Ch.  1 ;  JElliot  v.  North,  (1901)   1  Ch.  424 ;    see  In  bonis 
Leman,  (1898)  P.  215 ;  In  bonis  Davis,  W.  N.  1899,  61. 

The  will  of  a  married  woman,  in  so  far  as  it  requires  her  Aasent 
hnsband's  assent,  beoomes  invalid  by  his  death  in  her  life-  death.     ^ 
time,  whether  he  has  assented  to  it  or  not.    Price  v.  Parker, 
15  Sim.  198;  Trimmell  v.  Fell,  19  B.  537;    Wtllock  v.  Noble, 
li.  E.  7  H.  L.  680  ;   In  re  Wilson ;   Menteith  v.  Campbell,  26 
W.  E.  848. 

6.  The  wife  of  a  person  banished  for  life  by  Act  of  Parlia-  6.  Wife  of 

exile  and 

ment  {a),  or  attainted  {b),  and  the  wife  of  an  alien  enemy  {c),  felon. 
and  of  a  convict  transported  for  life,  though  he  has  received 
a  conditional  pardon  {d),  is  for  testamentary  purposes  a  J  erne 
sole  as  regards  property  vested  in  her  after  her  husband's  dis- 
ability has  been  incurred.  Coimtess  of  Portland  v.  Prodgers, 
2  Vem.  104  {a) ;  Newsonie  v.  Bowyer,  3  P.  W.  37  {b)  ;  Deerly 
V.  Mazarine,  1  Salk.  116  (c) ;  Re  Martin,  2  Eob.  405 ;  15  Jur. 
686 ;  In  bonis  Coward,  11  Jur.  N.  S.  569 ;  24  L.  J.  P.  120  {d). 

The  wife  of  a  convict  transported  for  years  would  seem  to 
be  in  the  same  position,  notwithstanding  Coombs  v.  Queen^s 
Proctor,  2  Eob.  547,  which  was  not  decided  on  the  ground 
that  the  sentence  was  only  for  years  and  is  inconsistent 
with  Be  Harrington's  Trusts,  29  B.  24;  Atlee  v.  Sook,  23 
li.  J.  Ch.  776. 

6.  By  virtue  of  the  Matrimonial  Causes  Act,  1857  (20  &  21  6.  Judicial 

separation. 

YicL  c.  85),  s.  25,  in  every  case  of  judicial  separation  the  wife  Protection 
is  from  the  date  of  the  sentence  to  be  considered  a  feme  sole  with  o^ere. 
respect  to  property  which  she  may  acquire  or  which  may  come 
to  or  devolve  upon  her,  and  such  property  may  be  disposed  of 
by  her  as  a  feme  sole. 

Under  sect.  21  of  the  same  Act,  a  wife  deserted  by  her 
hufiband  may  obtain  a  protection  order,  and  if  such  an  order  is 
made,  the  wife  is  during  the  continuance  thereof  to  be  and  to  be 
deemed  to  have  been  during  the  desertion  in  the  same  position 
80  if  she  had  obtained  a  decree  of  judicial  separation. 

Under  this  section  the  will  of  a  married  woman  made  after 
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the  desertion  but  before  the  protection  order  ifi  valid.  In  bonis 
Elliott,  2  P.  &  D.  274. 

In  the  case  of  a  protection  order  the  husband  may  oppose 
grant  of  probate  on  the  ground  that  the  order  was  obtained  by 
fraud.  Mudge  v.  Adams,  6  P.  D.  54 ;  Mahoney  v.  McCarthy, 
(1892)  P.  21. 

Under  the  Summary  Jurisdiction  (Married  Women)  Act, 
1895  (58  &  59  Vict.  c.  39),  s.  4,  protection  orders  may  be  made 
for  assault,  desertion,  persistent  cruelty,  or  wilful  neglect  to 
maintain,  and  by  sect.  5  such  orders  are  to  have  the  effect  of  a 
decree  of  judicial  separation.    See  In  bonis  Jones,  W.  N.  1905, 106. 

In  cases  not  within  the  Married  Women's  Property  Act, 
1893,  the  will  of  a  married  woman  made  during  coverture  is 
ineffectual  to  pass  property  coming  to  her  after  the  coverture 
and  not  given  to  her  separate  use. 

Thus  such  a  will  does  not  pass  property  coming  to  her 
under  her  husband's  will,  or  property  settled  upon  her  abso- 
lutely if  she  survives  her  husband,  or  the  dividends  received 
after  the  husband's  death  upon  stock  settled  upon  her  for  life 
for  her  separate  use,  or  stock  standing  in  the  joint  names  of 
husband  and  wife  and  coming  to  the  wife  by  survivorship. 
Willock  V.  Noble,  L.  E.  7  H.  L.  581 ;  In  re  Cuno ;  Mansfield  v. 
Mansfield,  43  Ch.  D.  12 ;  Mayd  v.  Field,  3  Ch.  D.  587 ;  In  re 
Wilson ;  Menteith  v.  Campbell,  26  W.  E.  848  ;  In  bonis  Tharp, 
3  P.  D.  76 ;  In  re  Young;  Trye  v.  Sullivan,  28  Ch.  D.  705. 

As  already  stated,  the  Married  Women's  Property  Act,  1882, 
did  not  alter  the  law  in  this  respect.  But  the  Act  of  1893  has 
now  done  so. 

By  the  Naturalization  Act,  1870  (33  Vict.  c.  14),  which  is 
not  retrospective,  real  and  personal  property  may  be  taken, 
acquired,  held,  and  disposed  of  by  an  alien  in  the  same 
manner  in  all  respects  as  by  a  natural-bom  British  subject. 
See  Sharp  v.  St.  Sauveur,  7  Ch.  343 ;  De  Geer  v.  Stone,  22 
Ch.  D.  243. 

There  appears  never  to  have  been  any  testamentary  incapacity 
as  such,  affecting  traitors,  felons  or  suicides.  They  were  not 
incapable  of  making  wills;  they  were  only  incapable  of  disposing 
of  such  property  as  was  forfeited  for  their  offence. 
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Thus  a  feh  de  se  could  make  a  will  of  realty  which  was     Chap.  IV. 
not  forfeited,   and  could  also  appoint  an  executor  by  will. 
Norn's  v.  Chambres^  7  Jur.  N.  S.  59 ;  In  bonis  Baiky^  2  Sw, 
&  T.  156. 

By  the  Forfeiture  Act,  1870  (33  &  34  Vict.  c.  23),  forfeiture  Forfeitore 
and  escheat  for  treason  and  felony  are  abolished,  and  sect.  8  * 
enacts  that  every  convict  shall  be  incapable  duriug  the  time 
while  he  shall  be  subject  to  the  operation  of  the  Act  of  alien- 
ating or  charging  any  property,  or  of  making  any  contract. 
See  Ex  parte  Graves ;  In  re  Harris^  19  Ch.  D.  1  ;  In  re  Oaskell 
and  Walters'  Contract^  (1906)  2  Ch.  1. 

Sects.  9 — 17  contain  provisions  for  the  administration  of 
the  convict's  property  by  administrators,  and  sect.  18  provides 
that  the  property  shall  be  invested  and  accumulated  for  the 
benefit  of  the  convict  and  his  heirs  and  legal  personal  repre- 
sentatives, and  shall  revest  in  the  convict  upon  his  ceasing  to 
be  subject  to  the  operation  of  the  Act,  or  his  heirs  or  legal 
personal  representatives.  See  Carr  v.  Anderson,  (1903)  2 
Ch.  279. 

The  Act  appears  to  leave  the  testamentary  power  of  a  convict 
untouched,  and  it  would  seem,  therefore,  that  a  convict  may  now 
dispose  of  his  property  by  will. 

By  the  Civil  Procedure  Acts  Repeal  Act,  1879  (42  &  43  Outiawry. 
Vict.   c.   59),  s.   3,   outlawry   in     any    civil    proceeding    is 
abolished. 
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CHAPTER  V. 

KEQUISITES  FOR  A  VALID  WILL, 
Chap.  V.     j^'o  -^(rill  can  be  valid  of  which  the  testator  does  not  know  and 


Knowledge  of  approve  the  contents.      Bai^  v.  Butlin^  2  Moo.  P.  C.  480 ;  In 

contents.  ^^^^^  ^^^^^^^  g   j^^    j^    g    ^g^  ^    gj   ^   J   p    j^g  ^     ^^^^^   ^^ 

Sadkr,  3  0.  B.  N.  S.  87 ;  26  L.  J.  C.  P.  284 ;   Rastilow  v. 
Stobk^  1  P.  &  D.  64 ;  Clcare  v.  Clearer  ib,  655 ;  In  bonis  Sunty 
23  W.  E.  553 ;  3  P.  &  D.  250 ;  overruling  Cunhffe  v.  (7row, 
3  Sw.  &  T.  37 ;  32  L.  J.  P.  68. 
Delegation  of       A  testator  cannot,  therefore,  delegate  his  testamentary  power 
power,   ^^    to  another  person  ;  that  is  to  say,  he  cannot  adopt  and  execute 
a  will  made  for  him  without  knowing  its  contents.     Hastilow  v. 
Sfobie^  1  P.  &  D.  64 ;  Cleare  v.  Clearer  ib.  655.    See  ante^  p.  16. 
But  a  will  prepared  in  accordance  with  the  testator's  instruc- 
tions is  valid,  though  at  the  time  of   execution  the  testator 
remembers  only  that  he  has  given  instructions  and  believes  the 
will  to  be  in  accordance  with  them.     Parker  v.  FelgatCy  8  P.  D. 
171 ;  Perera  v.  Pereray  (1901)  A.  C.  354. 
Legatee  ^re-        Whenever  a  will  is  prepared  under  circumstances  which  raise 

paring  will 

moBt  proye      a  well-grounded  suspicion  that  it  does  not  express  the  mind  of 

^^    ^'      the  testator,  it  is  for  those  who  propound  the  will  to  remove 

such  suspicion.     Ban*y  v.  Butliny  2  Moo.  P.  0.  480 ;  Fulton  v. 

Andrew,  L.  R.  7  H.  L.  448  ;    Brown  v.  Fishery  63  L.  T.  465 ; 

Tyi^elly,  Payntony  (1894)  P.  151. 

The  fact,  that  the  will  is  prepared  by  or  on  the  instructions 
of  the  person  taking  a  benefit  under  it,  is  a  circumstance  raising 
such  suspicion.  Paske  v.  Ollatty  2  Phillim.  323 ;  Ingram  v. 
Wyatty  1  Hagg.  388 ;  Billinghurst  v.  VickerSy  1  Phillim.  187 ; 
Baker  v.  Baity  2  Moo.  P.  0.  317 ;  Scoular  v.  Plmcrighty  5  W.  R. 
99 ;    10  Moo.  P.  0.  440 ;   Fultim  v.  Andrewy  L.  E.  7  H.  L. 
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448;  HegaHy  v.  King,  5  L.  E.  Lr.  249;  7  %b.  18;   Parker  v.      CSiap.  V. 
Duneany  62  L.  T.  642.  See  Donnelly  v.  Broughton,  (1891)  A.  0. 
435,  P.  a 

But  the  influence  of  a  person  standing  in  a  flduciarj  relation  Fidnouuy 
to  the  testator  may  lawfully  be  exercised  to  obtain  a  will  or 
legacy,  so  long  as  the  testator  thoroughly  understands  what  he 
is  doing  and  is  a  free  agent ;  and  the  burden  of  proof  of  undue 
influence  lies  upon  those  who  assert  it.  Hind^on  v.  Weatherilly 
5  D.  M.  &  G.  301 ;  Walker  v.  Smithy  29  B.  394 ;  Parfiti  v. 
Lawle^y  2  P.  &  D.  462. 

The  rules  therefore  applicable  in  the  case  of  gifts  inter  vivos 
to  persons  standing  in  a  flduciary  relation  to  the  donor  do  not 
apply  to  wills.  In  the  case  of  gifts  infer  vivosy  such  persons 
have  to  show  not  only  that  the  donor  intended  to  give,  but  that 
his  intention  was  not  influenced  by  the  donee,  a  burden  of  proof 
which  in  most  oases  it  is  impossible  to  discharge,  at  any  rate  so 
long  as  the  fiduciary  relation  subsists. 

To  establish  a  case  of  undue  influence,  it  must  be  shown  that  Undue 
fraud  or  coercion  has  been  practised  on  the  testator  in  relation  "^  '*«*^- 
to  the  will  itself,  not  merely  in  relation  to  other  matters  or 
transactions.  Boy%e  v.  RoBsboroughy  6  H.  L.  2 ;  Hall  v.  Hally 
1  P.  &  D.  481 ;  Wingrove  v.  Wtngrove,  11  P.  D.  81 ;  Baudaina 
V.  Richardsony  (1906)  A.  0.  169.  See  Longford  v.  Purdony 
1  L.  E.  Ir.  76. 

A  case  of  undue  influence  is  more  easily  established  where 
there  is  OTidence  to  show  that  the  person  influenced  was  of 
feeble  mental  capacity  or  in  a  weak  state  of  health.  Mampson 
V.  Quyy  64  L.  T.  778. 

If  a  testator  is  prevented  by  threats  from  altering  his  will 
the  Court  of  Probate  may,  if  the  case  is  proved,  declare  the 
persons  exercising  the  coercion  trustees  of  the  benefits  they  take 
under  the  will.    Bett^  v.  Doughtyy  5  P.  D.  26. 

A  will  which  has  been  read  over  to  the  testator  in  a  proper  WiUrcad 
manner,  or  the  contents  of  which  have  been  brought  to  his  ^^^'^ 
notice  before  execution,  must,  in  the  absence  of    fraud  or 
coercion,    be    presumed    to    have    been    approved    by    him. 
Guardhouse  v.  Blackburny  1  P.  &  D.  109 ;  Ooodacre  v.  Smithy  ib. 
369;  Atier  v.  Atkinson,  ib.  666;   Rhodes  v.  RhodeSy  7  App. 
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Chap.  V. 


Frand  and 
miBtake. 


Words  cannot 
be  inserted. 


Frand  of 
residuary 
legatee. 


Omission  of 

Bcaudaloiu 

passages. 


0.  192 ;  Beamish  v.  Beamish,  (1894)  1  I.  E.  7 ;  QarnetUBotfield 
V.  Garnett'Botfield,  (1901)  P.  335. 

Words  or  clauses  introduced  into  a  will  by  fraud,  accident, 
or  mistake,  without  the  knowledge  of  the  testator,  will  be 
struck  out  of  the  will,  although  their  rejection  may  affect  the 
sense  of  the  words  which  remain.  In  bonis  Wray,  I.  R.  10  Eq. 
267;  In  bonis  Buane,  2  Sw.  &  T.  590;  31  L.  J.  P.  173;  In 
bonis  Oswald,  3  P.  &  D.  162  ;  Morreil  v.  Morrell,  7  P.  D.  68; 
Rhodes  v.  Rhodes,  7  App.  C.  192  ;  In  bonis  Boehm,  (1891)  P. 
247  ;  In  bonis  Gordon,  (1892)  P.  228 ;  In  bonis  Moore,  (1892) 
P.  378 ;  In  bonis  Snoicden,  75  L.  T.  279 ;  Karunaratne  v. 
Ferdinandus,  (1902)  A.  C.  405;  Brisco  v.  Baillie  Mamiltonf 
(1902)  P.  234. 

But  though  words  can  be  struck  out,  the  right  words  cannot 
be  substituted  for  them.  In  bonis  Walkeley,  69  L.  T.  419 ;  In 
bonis  Schott,  (1901)  P.  190,  overruling  In  bonis  Bushell,  13 
P.  D.  7,  and  In  bonis  Huddleston,  63  L.  T.  255. 

Where  a  testator  has  executed  a  will  with  knowledge  of  the 
contents,  nothing  can  be  added  or  omitted  after  his  death  on  the 
ground  of  mistake.  In  bonis  Davy,  1  Sw.  &  T.  262 ;  Guard- 
house V.  Blackburn,  1  P.  &  D.  109;  Hartcr  v.  Harter,  3 
P.  &  D.  11 ;  Collins  v.  Elstone,  (1893)  P.  1 ;  Beamish  v.  Beamish, 
(1894)  1  Ir.  7. 

Where  a  residuary  legatee  prepares  the  will  and  is  directed  to 
give  further  legacies  which  he  purposely  omits,  and  at  the  time 
when  the  will  is  read  over  and  executed  the  further  legacies  are 
not  present  to  the  mind  of  the  testator  as  the  residuary  legatee 
knows,  the  will  will  nevertheless  be  admitted  to  probate. 
Mitchell  V.  Gard,  3  Sw.  &  T.  75. 

The  remedy  in  such  a  case  would  appear  ta  be  to  have  the 
residuary  legatee  declared  a  trustee  so  far  as  regards  the  legacies 
omitted. 

The  Court  has,  it  seems,  power  to  direct  a  passage  containing 
a  gross  libel  to  be  omitted  from  the  probate  copy  of  the  will, 
though  it  will  not  exercise  the  power  merely  on  the  ground 
that  the  charge  is  offensive  and  untrue.  In  bonis  Wartnaby, 
1  Eob.  423 ;  Marsh  v.  Marsh,  1  Sw.  &  T.  628,  536  (passages 
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omitted)  ;    Curtis  v.   Curtis^  3  Add.  33 ;   In  bonis  Honyicoody      Chap.  V. 
2  P.  &  D.  251  (omission  refused). 
By  the  Wills  Act  (1  Vict.  c.  26),  s.  9,  it  is  enacted  that  no  Wills  Act, 

•         B    9 

will  shall  be  valid  unless  it  shall  be  in  writing  and  executed  in 
manner  thereinafter  mentioned. 

The  requirements  as  to  execution  are  as  follows : — ^in  the  first  i.  Signature 
place  the  will  must  be  signed  at  the  foot  or  end  thereof  by    " 
the  testator  or  by  some  other  person  in  his  presence  or  by  his 
direction. 

The  signature  of  the  testator  must  be  intended  as  an  act  of  Intention  to 
execution  of  the  will.    A  signature  to  each  page  of  the  will, 
where  the  last  page  is  left  unsigned,  is  not  2)rinid  facie  a  sufficient 
execution.     Sweetland  v.   Siceetland,  4  Sw.  &  T.  6;   Burke  v. 
Moore,  I.  E.  9  Eq.  609 ;  In  bonis  Maddock,  3  P.  &  D.  169. 

The  mark  of  the  testator  is  a  sufficient  signature,  whether  he  Hark, 
can  write  or  not.    Baker  v.  Bening,  8  A.  &  E.  94 ;   Wilson  v. 
Beddardy  12  Sim.  28 ;  In  bonis  Bryce,  2  Curt.  325 ;  In  bonis 
Amiss,  2  Rob.  116;  In  bonis  Douce,  2  Sw.  &  T.  593;  In  bonis 
Clarke,  1  Sw.  &  T.  22. 

Signature  by  initials  or  by  a  stamped  name  is  sufficient.  In  Initials 
bonis  Savory,  15  Jur.  104  ;  Jenkyns  v.  Oaisford,  3  Sw.  &  T.  93  ;  *  ^' 
11  W.  R.  854. 

Signature  in  an  assumed  name  is  sufficient.    In  bonis  Olover^  Assumed 
5  N.  of  0.  553  ;  In  bonis  Ridding,  2  Rob.  339  ;  In  bonis  Clarke^ 
1  Sw.  &  T.  22  ;  In  bonis  Douce,  2  ib.  593. 

A  seal  is  not  sufficient.   Smith  v.  Evans,  1  Wils.  313 ;  Gray  son  Seal. 
y.  Atkinson,  2  Ves.  Sen.  459 ;  Ellis  v.  Smith,  1  Ves.  Jun.  13, 15; 
Wright  v.  Wake/ord,  17  Ves.  459.     The  case  of  Lemayne  v. 
Stanley,  3  Lev.  1 ;  1  Freem.  538,  is  overruled. 

But  a  seal  with  the  testator's  initials,  and  acknowledged 
as  his  hand  and  seal,  is  sufficient.  In  bonis  Emerson,  9  L.  R. 
Ir.  443. 

Passing  a  dry  pen  over  a  written  signature  is  not  enough.  Dry  pen. 
Casement  v.  Fulton,  5  Moo.   P.   C.   130  ;    Playne  v.  Scriven, 
1  Rob.  772  ;  see  Kevil  v.  Lynch,  I.  R.  9  Eq.  249. 

Another  person,  though  he  may  be  also  an  attesting  witness,  Signature  by- 
may  by  the  testator's  direction  sign  the  testator's  name,  or 
impress  a  stamp  with  the  testator's  name  engraved  on  it,  or 
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Gonnection  of 
signatnre 


Position  of 
flignataie. 


Ch>p.  V.  sign  his  own  name  on  behalf  of  the  testator.  Jenkyns  v. 
Oais/ord,  11  W.  R  854;  3  8w.  &  T.  93;  Clarke's  Case,  2 
Curt.  329 ;  In  bonis  Baiky,  1  Curt.  914 ;  Smith  v.  Harris^ 
1  Rob.  262. 

The  sheets  of  which  a  will  consists  need  not  be  seyerally 
signed  by  the  testator  nor  be  connected  together,  but  they  must 
be  in  the  same  room  where  the  execution  took  place.  Gregory 
V.  Queen's  Proctor,  4  N.  of  C.  620;  Marsh  v.  Marsh,  1  Sw.  &  T. 
628 ;  Bond  v.  Seawell,  3  Burr.  1773. 

And  the  signature  must  be  physically  connected  with  the 
will.  In  bonis  Horsford,  3  P.  &  D.  211;  Jn  boni^  M^Key, 
I.  R.  11  Eq.  220. 

By  the  WiUs  Act  Amendment  Act,  1852  (15  &  16  Vict, 
c.  24),  s.  1,  it  is  provided  that  a  will  shall  be  valid  if  the 
signature  shaU  be  so  placed  at  or  after  or  following  or  under 
or  beside  or  opposite  to  the  end  of  the  will  that  it  shall  be 
apparent  on  the  face  of  the  vdll  that  the  testator  intended  to 
give  effect  by  such  his  signature  to  the  writing  signed  as  his 
will  {a),  and  no  will  shall  be  affected  by  the  circumstance 
that  the  signature  shall  not  follow,  or  be  immediately  after 
the  foot,  or  end  of  the  will,  or  by  the  circumstance  that  a 
blank  space  shall  intervene  between  the  concluding  word  of 
the  will  and  the  signature,  or  by  the  circumstance  that  the 
signature  shall  be  placed  among  the  words  of  the  testimonium 
clause,  or  of  the  clause  of  attestation  (6),  either  with  or  without 
a  blank  space  intervening,  or  shall  follow  (c)  or  be  after 
or  under,  or  beside  the  names  or  one  of  the  names  of  the 
subscribing  witnesses,  or  by  the  circumstance  that  the  signature 
shall  be  on  a  side  or  page  or  other  portion  of  the  paper  or 
papers  containing  the  will  whereon  no  clause,  or  paragraph, 
or  disposing  part  of  the  wiU  shaU  be  written  {d)  above  the 
signature,  or  by  the  circumstance  that  there  shall  appear  to 
be  sufficient  space  {e)  on  or  at  the  bottom  of  the  preceding 
side  or  page,  or  other  portion  of  the  same  paper  on  which 
the  will  is  written  to  contain  the  signature.  In  bonis  Jones, 
34  L.  J.  P.  41 ;  4  Sw.  &  T.  1 ;  In  bonis  Williams,  1  P.  &  D. 
4 ;  In  bonis  Coombs,  1  P.  &  D.  302 ;  In  bonis  Fuller,  (1892)  P. 
377;  In  bonis  Ffrench,  23  L.  R.  Ir.  433;  In  bonis  Madden, 
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(1905)  2  It.  612  {a)  ;  In  bonis  Walker,  2  Sw.  &  T.  364 ;  In  bonis      Chtip.  Y. 

Casmore,  1  P.  &  D.  653 ;  In  bonis  Peam,  1  P.  D.  70  (6) ;  In 

bonis  Puddephattj  2  P.  &  D.  97 ;  In  bonis  Horsford,  3  P.  &  D. 

211  (c) ;   In  bonis  Wright,  30  L.  J.  P.  104 ;   4  Sw.  &  T.  35 ; 

Hunt  V.  Hunt,  1  P.  &  D.  209 ;  In  bonis  Archer,  2  P.  &  D.  252 ; 

In  bonis  Wotton,  3  P.  &  D.  159 ;  Eople  v.  Harris,  (1895)  P. 

163 ;  In  bonis  Gilbert,  78  L.  T.  762  (d) ;  In  bonis  Williams,  1  P. 

6  D.  4  (e). 

The  same  section  enacts  that  no  signature  shall  be  operative  Words  nndar 

.  •        .  signature. 

to  give  effect  to  any  disposition  or  direction  which  is  under- 
neath  or  which  follows  it,  nor  shall  it  give  efiEect  to  any 
disposition  or  direction  inserted  after  the  signature  shall  be 
made.  See  In  bonis  Oreator,  2  Jur.  N.  S.  1172;  In  bonis 
Dattow,  1  P.  &  D.  189 ;  In  bonis  Ainsworth,  2  P.  &  D.  151 ; 
In  bonis  Dearie,  39  L.  T.  93  ;  In  bonis  Arthur,  2  P.  &  D.  273  ; 
In  re  White,  (1896)  1  Ir.  269. 

It  is  a  question  of  fact  whether  a  disposition  is  underneath 
or  follows  a  signature.  For  instance,  if  a  testator  begins 
haLEway  down  the  page  and  fills  the  lower  part  of  the  page  and 
then  goes  to  the  top  of  the  same  page  and  signs  below  what  he 
last  writes,  then  the  part  first  written,  as  it  is  in  context 
anterior  to  the  signature,  may  be  considered  as  following  that 
context.    In  bonis  Kempton,  3  Sw.  &  T.  427. 

And  in  some  cases  words  following  the  signature,  but  connected 
with  the  wiU  by  asterisks,  have  been  treated  as  interlineations 
and  admitted  to  probate.  In  bonis  Birt,  2  P.  &  D.  214;  In  bonis 
Greenwood,  (1892)  P.  8. 

If  the  signature  of  the  testator  intended  to  be  in  execution 
of  the  will  is  followed  by  words  intended  to  form  part  of  the 
will,  efFect  may  be  given  to  the  part  of  the  will  preceding  the 
signature,  if  that  part  in  effect  constitutes  the  whole  of  the 
dispositive  portion  of  the  will.  Keating  v.  Brooks,  2  Curt. 
421 ;  4  N.  of  C.  260 ;  In  bonis  Davis,  3  Curt.  748  ;  In  bonis 
Cotton,  6  N.  of  C.  307;    1  Eob.  658;   see  In  bonis  Topham, 

7  N.  of  C.  272 ;  2  Eob.  189  ;  Stceetland  v.  Sweetland,  4  Sw.  & 
T.  6  (in  which  case  the  question  was  whether  there  was  a  due 
execution  of  any  part  of  the  will) ;  In  bonis  Wray,  31  W.  B. 
476 ;  In  bonis  Anstee,  (1893)  P.  283. 
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Chap.  V.  The  same  rule  applies  if  the  words  following  the  signature 
contain  unimportant  bequests  or  appoint  executors  only.  In 
bonis  Standky^  7  N.  of  0.  69 ;  1  Rob.  755 ;  In  bonis  AmisSy  7  N. 
of  C.  274;  2  Rob.  116. 

Signature  in  the  middle  or  in  the  margin  of  the  will  is  not  a 
sufficient  signature.     Margary  y.  RoUnson^  12  P.  D.  8 ;  In  bonis 
Hugfies,  12  P.  D.  107. 
2.  Sigrnatore       In  the  second  place,  the  signature  shall  be  made  or  aoknow- 

must  DO 

witnessed.       lodged  bj  the  testator  in  the  presence  of  two  or  more  witnesses 
present  at  the  same  time. 

The  signature  of  the  testator  must  be  written  or  acknow- 
ledged by  the  testator  in  the  actual  yisual  presence  of  both 
witnesses  together,  before  either  of  them  attests  and  subscribes 
the  will.  In  bonis  Allen^  2  Curt.  331 ;  In  bonis  Olding^  ib:  865 ; 
In  boim  Bt/rdy  3  ib,  117 ;  Moore  v.  King,  ib.  243 ;  Pennant  v. 
Kingscotej  ib.  643 ;  In  bonis  Summers^  2  Rob.  296 ;  Cooper  v. 
Bocketty  3  Curt.  648  ;  4  Moo.  P.  C.  419 ;  Eindmarsh  v.  Charttony 
1  Sw.  &  T.  433 ;  8  H.  L.  160;  Wyatt  v.  Berry^  (1893)  P.  6 ; 
Brown  v.  SkirroiCy  (1902)  P.  3. 
Will  not  Toid  The  Wills  Act  (1  Vict.  c.  26),  s.  14,  provides  that  if  any 
potencj  of  person  who  shall  attest  the  execution  of  a  will  shall,  at  the  time 
of  the  execution  thereof  or  at  any  time  afterwards,  be  incom- 
petent to  be  admitted  a  witness  to  prove  the  execution  thereof, 
such  will  shall  not,  on  that  account,  be  invalid. 

Sect.  15  enacts  in  effect  that  a  will  attested  by  a  beneficiary 
under  the  will  is  valid,  though  tlie  gift  to  the  attesting  witness 
is  void. 

Sect.  16  enacts  that,  in  case  by  any  will  any  real  or  personal 
estate  shall  be  charged  with  any  debt  or  debts,  and  any  oreditory 
or  the  wife  or  husband  of  any  creditor,  whose  debt  is  so  charged, 
shall  attest  the  execution  of  such  will,  such  creditor,  notwith- 
standing such  charge,  shall  be  admitted  a  vntness  to  prove 
the  execution  of  such  will,  or  to  prove  the  validity  or  invalidity 
thereof. 

Sect.  17  enacts  that  no  person  shaU,  on  account  of  his  being 
an  executor  of  a  will,  be  incompetent  to  be  admitted  a  witness 
to  prove  the  execution  of  such  will,  or  a  witness  to  prove  the 
validity  or  invalidity  thereof. 


witness. 
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"Where  the  testator  writes  something  on  the  will  in  the      Cliap.  v. 


presence  of  the  witnesses  summoned  to  attest  the  will,  it  will  a.  Sitmature 
be  presumed  that  he  wrote  his  signature,  though  the  witnesses  JJ^n^  of 
may  not  see  the  signature  and  may  not  know  that  the  document  witnesses. 
is  his  will.     Smith  v.  Smithy  1  P.  &  D.   143 ;    see  Wright  v. 
Sanderson,  9  P.  D.  149 ;   Woodliouse  v.  Balfour,  13  P.  D.  2. 

The  acknowledgment  may  be  by  gestures.     In  bonis  Dariesj  h,  Aoknow- 

2  Rob.  337 ;  In  bonis  Otvston,  10  W.  R  410.  S^''' 
Acknowledgment  by  a  third  person  in  the  hearing  of  the  alwa^ymade. 

testator,  and  acquiesced  in  by  him,  is  an  acknowledgment 
by  the  testator.  In  bonis  JoneSy  Dea.  &  Sw.  3 ;  In  bonis 
Bosanquety  2  Rob.  577;  Faulds  v.  Jackson,  6  N.  of  C,  supp.  12 ; 

« 

Inglesant  v.  Ingksanf,  3  P.  &  D.  172;  In  bonis  Bishop,  30 
W.  R.  567. 

It  is  clear  that  if  the  will  is  acknowledged  to  be  the  testator's  Will  ackaow- 
"will,  and  the  witnesses  see  the  signature  of  the  testator,  that  signature 
is  sufficient.     In  bonis  Dinmore,  2  Rob.  641  ;  In  bonis  Phi/pot,  "®®^* 

3  N.  of  C.  2. 

There  is  no  sufficient  acknowledgment,  if   the  signature  of  WiUaoknow- 
the   testator  is   covered   up,   so  that  the  attesting  witnesses  signatiire  not 
do    not    see    it.      Hudson  v.   Parker,    1    Rob.    14 ;  /n    bonis  ^^^' 
Cfunsian;  Blake  v.  Blake,  7  P.  D.  102,  overruling  Owillim  v. 
Gwillim,  3  Sw.  &  T.  200 ;  29  L.  J.  Prob.  31 ;  Beckett  v.  Soice, 
2P.  &D.  1. 

It  seems  there  may  be  a  sufficient  acknowledgment,  if  the 
testator's  signature  might  have  been  seen  by  the  witnesses  if 
they  had  looked,  though  they  may  swear  that  they  did  not  in 
fact  see  it.  In  bonis  Ounstan ;  Blake  v.  Blake,  7  P.  D.  102; 
see  Kelly  v.  Keatinge,  I.  R.  5  Eq.  175 ;  Lloyd  v.  Roberts,  12 
Moo.  P.  C.  158 ;  Cooper  v.  Bockett,  4  Moo.  P.  0.  419  ;  Blake  v. 
Knight,  3  Curt.  547  ;  In  bonis  Huckvale,  1  P.  &  D.  375 ;  In  bonis 
Peam,  1  P.  D.  71. 

A  request  to  sign  a  paper  not  declared  to  be  a  will,  when  the  Signature 

B66n  *  xriil  not 

witnesses  see  the  signature   of   the  testator,  though  it  is  not  acknow- 
acknowledged  by  him  as  his  signature,  is  sufficient.     Keigwin  ^^^^^ 
V.  Keigwin,  3  Curt.  607 ;  Chize  v.  Oaze,  3  Curt.  451  ;  In  bonis 
Ashmore,  3  Curt.  756;  In  bonis  Thompson,  4  N.  of  C.  643; 
Faulds  V.  Jackson,  6  N.  of  C,  supp.  1 ;  Leech  v.  Bates,  6  N. 

T.W.  D 
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g^*P-  ▼'      of  C.  704 ;  Iftgksant  v.  Inglesant,  3  P.  &  D.  172 ;  Daintree  Sf 

Butcher  v.  Fasulv,  13  P.  D.  67,  102 ;   see,  however.  In  honia 

Arthur,  2  P.  &  D.  273. 

Signatare  not      But  a  mere  request  to  witnesses  to  attest  an  instrument,  the 

i^act^ow-    nciture  of  which  is  not  explained  to  them,  and  the  signature 

ledged.  ^  which  they  do  not  see,  is  not  sufEoient.    In  bonis  Ashton, 

5  N.  of  C.  648 ;  In  bonis  RaiclinSy  2  Curt.  326 ;  In  bonis 
Hammond,  3  Sw.  &  T.  90 ;  In  bonis  Harrison,  2  Curt.  863 ; 
In  bofiis  Pearson,  33  L.  J.  P.  177  ;  Ilott  v.  Oenge,  3  Curt.  160  ; 
4  Moo.  P.  C.  266;  Hudson  v.  Parker,  1  Rob.  14;  In  bonis 
Trinder,  3  N.  of  0.  276 ;  Shaw  v.  Neville,  1  Jur.  N.  S.  408 ; 
In  bonis  Sicin/ord,  1  P.  &  D.  630  ;  Pearson  v.  Pearson,  2  P.  & 
D.  461 ;  Fischer  v.  Popham,  3  P.  &  D.  246. 

When  the  testator's  will  is  signed  by  some  other  person  by 
his  direction,  the  signature  must  be  acknowledged  by  the 
testator  in  presence  of  two  witnesses ;  it  is  not  sufficient  that 
the  witnesses  see  the  signature  written  if  they  are  not  present 
when  the  testator  directs  the  signature  to  be  made,  and  the  will 
is  not  acknowledged  as  a  will.  Burke  v.  Moore,  I.  E.  9  Eq.  609. 
3.  Sigrnatnre        In  the  third  place,  such  witnesses  shall  attest  and  subscribe 

attestation  is  necessary. 
Witnesseu  The  witnesses  must  subscribe  in  the  presence  of  the  testator, 

need  not  aigrn 

in  each  other's  but  they  need  not  subscribe  in  the  presence  of  each  other, 
presence.         JfTiite  v.  British  Museum,  6  Bing.  310 ;    Faulds  v.  Jackson, 

6  N.  of  C,  supp.  1 ;  In  bonis  Webb,  1  Jur.  N.  S.  1096 ;  2  ib.  309 ; 
Sullivan  v.  Sullivan,  3  L.  E.  Ir.  299 ;  see  Casement  v.  Fulton, 

6  Moo.  P.  C.  14. 

Presence  of         The  witnesses  will  be  considered  to  have  subscribed  in  the 

the  testator.  .  i.         t         i        . 

presence  of  the  testator  if,  under  the  circumstances,  the  testator 
might  have  seen  them  if  he  had  chosen  to  look,  though  he  may 
not  have  seen  them.  Shires  v.  Glascock,  2  Salk.  688  ;  Davy  v. 
Smith,  3  Salk.  395 ;  Todd  v.  JFincfielsea,  M.  &  MaJk.  12 ; 
1  C.  &  P.  488 ;  Casson  v.  Bade,  1  B.  0.  C.  99  ;  Doe  v.  Manifold, 
1  M.  &  S.  249  ;  Winchelsea  v.  Wauchope,  3  Euss.  441  ;  In  bonis 
Newman,  1  Curt.  914 ;  In  bonis  Ellis,  2  ib.  395 ;  Newton  v. 
Clarke,  2  ib.  320;  In  bonis  Colman,  3  t J.  118;  Tribe  v.  Tribe, 

7  N.  of  C.  132 ;  1  Eob.  776 ;  Norton  v.  Bazett,  Dea.  &  Sw.  259; 
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2  Jur.  K  S.  766;   3  Jur.  N.  S.  1084;  In  bonis  Trimnell,  11      Oh>p.  ▼. 
Jup.  N.  8.  248 ;  In  bonis  Piercp,  1  Rob.  278  ;  Jenner  v.  ^nch, 
5P.  D.  106. 

The  Gignatores  of  the  witnesses  need  not  be  in  anj  particular  Podtion  of 
part  of  the  will,  if  it  appears  that  they  were  intended  to  attest 
the  operative  signature  of  the  testator.     In  bonis  Dacis,  3  Curt. 
748;   In  bonis  Ckammy^  1  Rob.  757;   Roberts  v.  Phillips^  4 
E.  &  B.  450 ;  In  bonis  Wilson,  1  P.  &  D.  269  ;  In  bonis  Pearse, 

1  P.  &  D.  382 ;   In  bonis  Braddock,  1  P.  D.  433 ;   In  bonis 
Streatley,  (1891)  P.  172 ;  In  bonis  Ellison,  (1907)  2  Ir.  480. 

But  the  signatures,  if  not  on  the  same  paper  as  the. will,  Signatores 

_j    -I  T_      •     n  J    J       'x-L    •!        -r     -L      •    niust  bo  con- 

must  be  on  a  paper  physically  connected  with  it.     In  bonis  neotedwith 
West,  12  W.  E.  89 ;  In  bonis  Saunders,  31  L.  J.  P.  63  ;    Cook  ^^ 
V.  Lambert,  32  L.  J.  P.  93 ;  3  Sw.  &  T.  46 ;  In  bonis  Gausden, 

2  Sw.  &  T.  362  ;   In  bonis  M'Key,  I.  E.  11  Eq.  220 ;   In  bonis 
Braddoek,  1  P.  D.  433. 

Where  the  testator  signs  the  will,  and  the  witnesses  sign  a 
duplicate,  the  will  is  not  sufficiently  attested.  In  bonis  Hatton, 
6  P.  D.  204. 

The  witnesses  must  attest  the  signature,  which  is  intended  WitnesBes 
as  an  execution  of  the  will ;  and  where  there  are  several  signa-  opentiFo 
tures,  the  attestation  of  any  but  that  intended  as  an  execution  ■^fi^^*'*"* 
of  the  will  is  invalid  to  give  effect  to  the  will  or  any  part  of  it. 
In  bonis  Martin,  6  N.  of  C.  694  ;  1  Eob.  712 ;  Uwen  v.  Franklin, 
Deane,   7 ;    1   Jur.   N.   S.    1220 ;   Sweetland  v.   Sweet  la  tid,  4 
Sw.  &  T.  6 ;  34  L.  J.  P.  42 ;   13  W.  E.  504 ;  Phipps  v.  Sale, 

3  P.  &  D.  166;  /n  bonis  Dilkes,  3  P.  &  D.  164;  Leonard  v. 
Leonard,  (1902)  P.  243. 

The  attesting  witnesses  must  subscribe  with  the  intention,  Intention  to 
that  the  subscriptions  made  should  be  a  complete  attestation  of 
the  will,  and  evidence  is  admissible  to  show  whether  such  was 
the  intention  or  not.  In  bonis  Wilson,  1  P.  &  D.  269 ;  In 
bonis  Sharman,  1  P.  &  D.  661  ;  Onffiths  v.  Griffiths,  2  P.  &  D. 
300 ;  In  bonis  Murphy,  I.  E.  8  Eq.  300. 

Adding  an  address  to,  or  correcting  a  signature  already 
made,  or  writing  a  christian  name  when  the  witness  is  imable 
to  complete  his  signature,  is  insufficient.  In  bonis  Trevanion, 
2  Eob.  316 ;  14  Jur.  919 ;  Hindmarsh  v.  Charlton,  1  Sw.  &  T. 
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Chap.  V.      433 ;  8  H.  L.  160 ;  In  bonis  Maddock,  3  P.  &  D.  169  ;  M'Connlle 
V.  M'Creesh,  3  L.  R.  Ir.  73. 

So  a  witness  writing  the  name  of  a  second  witness  opposite 
the  mark  of  the  latter  cannot  be  said  to  subscribe.  In  bonis 
Eynony  3  P.  &  D.  92. 

A  signature  made  without  any  intention  of  attesting  will 
be  excluded  from  probate.     In  bonis   Sharnian,   1   P.   &  D. 
661  ;   In  bonis  MurjyJiy,  I.   R.   8   Eq.   300 ;   In   bonis  Smith, 
15  P.  D.  2. 
Form  of  Witnesses  need  not  sign  by  name  ;  initials,  or  a  description, 

^^        '       or  a  mark,  are  sufficient.     In  bonis  Christian^  2  Bob.  110 ;  7  N. 
of  C.  265  ;  In  bonis  Martin^  6  N.  of  C.  694 ;  In  bonis  Sperlingy 

3  Sw.  &  T.  272;  12  W.  R  354;  In  bonis  Amiss,  2  Rob.  116; 
In  bonis  Ashmore,  3  Curt.  766. 

But  a  seal  is  insufficient.     In  bonis  Byrdy  3  Curt.  117. 

One  witness  cannot  sign  for  another.  In  bonis  WTiite^  2 
N.  of  C.  461 ;  In  bonis  Middleton,  33  L.  J.  P.  16;  Re  Dttggins, 
39  L.  J.  P.  24. 

Nor  can  a  third  person  sign  for  a  witness.  In  bonis  Cope,  2 
Hob.  335  ;  Pryory.  Pryor,  20  L.  J.  P.  114. 

And  a  witness  cannot  sign  in  the  name  of  another  person. 
In  bonis  Leterington,  11  P.  D.  80. 

But  a  witness  or  a  third  person  may  guide  the  hand  of  the 
second  witness,  or  may  subscribe  for  the  witness  if  the  witness 
holds  the  top  of  the  pen  while  the  signature  is  being  made. 
Harrison  v.  JEkin,  3  Q.  B.  117 ;  2  G.  &  D.  769  ;   In  bonis  Frith, 

4  Jut.  N.  S.  288  ;  27  L.  J.  P.  6 ;  In  bonis  Lewis,  31  L.  J.  P.  153; 
7  Jur.  N.  S.  688  ;  see  In  bonis  Kilcher,  6  N.  of  C.  15. 

The  papers  found  at  the  testator's  death  to  compose  his  will 
must,  in  the  absence  of  proof  to  the  contrary,  be  presumed 
to  be  the  will  executed  by  him.  Gregory  v.  Queen^s  Proctor,  4 
N.  of  C.  620 ;  Marsh  v.  Marsh,  1  Sw.  &  T.  628 ;  Hees  v.  Bees, 
3  P.  &  D.  84. 
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CHAPTER  VI. 


ALTfiBATIONSy  INTERLINEATIONS,  AND  ERASURES. 

It  is  immaterial  that  the  will  contains  blank  spaces  or  even  a     chap.  71. 


blank  page.     Comeby  v.  Oibbons^  1  Eob.  705 ;  In  bonis  Rice^  Blank  spaoea. 
I.  R  5  Eq.  176 ;  In  bonis  WbttoHy  3  P.  &  D.  159. 

Oral  and  written  declarations  of  a  testator  made  before  or 
after  the  execution  of  the  will  are  admissible  in  evidence  for  the 
purpose  of  showing  what  were  the  constituent  parts  of  the  will 
at  the  time  of  execution.     Oould  v.  Lakes,  6  P.  D.  1. 

Where  a  will  contains  obHterations,  additions,  or  other  altera-  Endenoe 
tions,  evidence  must,  if  possible,  be  produced  to  show -when  they  tioMmade." 
were  made.     In  bonis  Hindmarch,  1  P.  &  D.  307;   In  bonis 
Duffy,  I.  E.  5  Eq.  506;  Moore  v.  Moore,  I.  E.  6  Eq.  166;  In 
bonis  Tonge,  66  L.  T.  60. 

For  this  purpose  declarations  of  the  testator  with  regard  to  ^'' 
his  testamentary  intentions  made  before  the  date  of  the  will  are 
admissible.    Doe  v.  Palmer,  16  Q.  B.  747;   In  bonis  Sykes,  3 
P.  &  D.  26 ;  Dench  v.  Dench,  2T.  D.  60. 

The  fact  that  a  date  earlier  than  the  date  of  the  will  is 
annexed  to  alterations  is  not  alone  sufficient  to  show  that 
they  were  made  before  execution,  /n  bonis  Adamson,  3 
P.  &  D.  253. 

As  to  the  proper  inference  where  there  is  evidence  that  some 
at  least  of  the  alterations  in  a  will  were  made  before  execution, 
see  Williatns  v.  Ashtan,  1  J.  &  H.  115 ;  Moore  v.  Moore,  I.  E. 
6  Eq.  166 ;  Dohcriy  v.  Ihoyer,  25  L.  E.  Ir.  297. 

Alterations  made  in  ink  before  execution  will  be  presumed  Presamption 
to  be  final.     Gann  v.  Gregory,  3  D.  M.  &  G.  780 ;  Ibbott  v.  Bell,  tion. 
35  B.  395. 

Alterations  made  before  execution  in  pencil,  the  will  being  Deliberative 
written  in  ink,  are  primd  facie  deliberative,  and  the  original  •^**'**^<»»«« 
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ALTERATIONS,  INTERLINEATIONS,  AND  ERASURES, 


Chap.  TI. 


Presamption 
as  to  date  of 
alteration. 


Alterations 
after  date  of 
will  and 
before  codicil. 


Wills  Act, 
B.  21. 


writing  will  have  effect,    ffawkes  v.   Hawkes^  1  Hag.  322 ; 

Edward  v.  Astlet/,  ib.  490 ;  Ravenscrofi  v.  Hunter^  2  ib.  68 ; 

Parkin  v.   Bainhndge^  3   Phillim.   321  ;   Lavender  v.   Adams^ 

1  Add.  403 ;  Bateman  v.  Pennington^  3  Moo.  P.  C.  223 ;  Francis 

V.  Orover^  5  Ha.  39 ;  In  bonis  Hall^  2  P.  &  D.  256 ;  In  bonis 

Adams,  ib.  367.     See  In  bonis  Bellamy^  14  W.  E.  501. 
Alterations  and  additions  made  in  a  will  complete  without 

them  must  be  presumed,  in  the  absence  of  eyidenoe,  to  have 

been  made  after  the  execution  of  the  will  or  any  subsequent 

codicil.     Coopei^  v.  Bockett,  4  N.  of  C.  685  ;  4  Moo.  P.  C.  419 ; 

Simmons  v.  Rudall,  1  S.  N.  S.  115 ;    Oreville  v.  Tt/leey  7  Moo. 

P.  0.  320 ;    Oann  v.  Gregoty,  3  D.  M.  &  G.  780 ;   Doe  v. 

Palmer,  16  Q.  B.  747;    Williams  v.  Ashton,  1  J.  &  H.  115; 

Christmas  v.    Whinyates,  3   Sw.   &   T.   81 ;    In  bonis  Sykesy 

3  P.  &  D.  26. 
Alterations  and  additions  made  in  a  will  which  would  be 

incomplete  without  them,  must  be  presumed  to  have  been  made 
before  execution.  In  bonis  Cadge,  1  P.  &  D.  543 ;  Birch  v. 
Birch,  1  Rob.  675 ;  6  N.  of  0.  581 ;   In  bonis  Swinden,  2  Rob. 

192  ;  Greville  v.  Tyke,  7  Moo.  P.  C.  320 ;  In  bonis  Birt,  2  P.  & 
D.  214 ;  In  bonis  Adams,  ib.  367 ;  In  bonis  King,  23  W.  R.  552. 

See,  however,  In  bonis  White,  30  L.  J.  P.  55. 

Interlineations  and  alterations  made  in  a  will  which  is 
afterwards  confirmed  by  a  codicil  are  admitted  to  probate  if 
it  appears  from  the  codicil  or  otherwise  that  they  were  made 
before  the  execution  of  the  codicil.  Tyler  v.  Merchant  Taylors, 
15  P.  D.  216;  In  bonis  Heath,  (1892)  P.  253. 

The  Wills  Act  (1  Vict.  c.  26),  s.  21,  enacts  that  no 
obliteration,  interlineation,  or  other  alteration  made  in  any 
will  after  the  execution  thereof  shall  be  valid  or  have  any 
effect,  except  so  far  as  the  words  or  effect  of  the  will  before 
such  alteration  shall  not  be  apparent,  unless  such  alteration 
shall  be  executed  in  like  manner  as  hereinbefore  is  required 
for  the  execution  of  the  will ;  but  the  will,  with  such  alteration 
as  part  thereof,  shall  be  deemed  to  be  duly  executed  if  the 
signature  of  the  testator  and  the  subscription  of  the  witnesses 
be  made  in  the  margin,  or  on  some  other  part  of  the  will 
opposite  or  near  to  such  alteration,  or  at  the  foot  or  end  of 
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or  opposite  to  a  memorandum  referring  to  such  alteration,  and     Chap.  VI. 

written  at  the  end  or  some  other  part  of  the  will. 

An  alteration  opposite  which  the  testator  and  two  witnesses 

have  set  their  initials  in  <ihe  margm  is  sufficiently  executed 

nnder  this  section.     In  bonis  Bletcitty  49  L.  J.  P.  31  ;  5  P.  D. 

116  ;  see,  too,  In  bonis  Treebi/y  3  P.  &  D.  242  ;  In  bonis  Shearn^ 

50  L.  J.  P.  15. 

A  sentence  commenced  on  the  second  page  and  carried  over 

to   the  third  was  admitted  to   probate,   though  the  testator 

and  witnesses  had  initialled  only  the  second  page.     In  bonis 
Wilkinson,  6  P.  D.  100. 
Where  the  original  is  completely  obliterated  and  not  ascer-  Oblitepation 

tainable,  the  will  must  be  considered  blank,   so  far  as  the 

obliteration,  interlineation  or  other  alteration  is  concerned.     In 

bonis  Ibbetsony  2  Curt.  337 ;   Townky  v.  Watson^  3  Curt.  761  ; 

In  bonis  James,  1  Sw.  &  T.  238 ;  Doherty  v.  Dityer,  25  L.  R. 

Ir.  297. 

The  Court  wiU  only  endeavour  to  discover  the  original  by 

the  use  of  glasses  or  similar  means,  and  not  by  the  use  of 
chemicals,  or  removal  of  any  substance  from  the  will.  In  bonis 
Beamn,  2  Curt.  369 ;  In  bonis  Horsford,  3  P.  &  D.  211 ;  In  re 
Nelson,  I.  R.  6  Eq.  569  ;  In  bonis  Brasier,  (1899)  P.  36.  See 
Lushington  v.  Onshtc,  6  N.  of  C.  183 ;  Ffimh  v.  Conibe,  (1894) 
P.  191. 

But  where  a  testatrix  wrote  something  on  the  back  of  a 
codicil  and  subsequently  pasted  a  piece  of  blank  paper  over  the 
writing,  it  was  held  that  the  paper  might  be  removed.  In  bonis 
Gilbert,  (1893)  P.  183. 

It  appears  to  be  clear  that  no  external  evidence  would  be 
admitted  to  show  what  the  original  words  were,  except  in  a 
case  of  dependent  relative  revocation.  In  bonis  Sorsford,  3 
P.  &  D.  211 ;  In  re  Nelson,  I.  R.  6  Eq.  569.  See  Townley  v. 
Watson,  3  Curt.  761 ;  Jefe^y  v.  Cancer  Hospital,  67  L.  T.  600. 
The  decision  of  the  Probate  Division  upon  a  question  of 
interlineation  has  been  adopted  upon  a  question  relating  to  a 
devise  of  realty  under  the  same  will.  In  re  Crittenden ;  Davey 
V.  Lansdell,  30  W.  R.  57. 
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CHAPTER  VII. 


REVOCATION, 


Chap.  YII. 

Will  to  be 
revoked  by 
marriage. 


Law  as  to 
reyocation  by 
marriage  part 
of  matrimo- 
nial law. 

ReTOcatiou 
depends  on 
domicile  at 
time  of 
marriage. 


"Will  under 
power. 


Sect.  18  of  the  Wills  Act  enacts  that  every  will  made  by  a 
man  or  woman  shall  be  revoked  by  his  or  her  marriage  (except 
a  will  made  in  exercise  of  a  power  of  appointment  when  the 
real  or  personal  estate  thereby  appointed  would  not  in  default 
of  such  appointment  pass  to  his  or  her  heir,  customary  heir, 
executor,  or  administrator,  or  the  person  entitled  as  his  or  her 
next  of  kin,  under  the  Statute  of  Distributions). 

The  English  law  as  to  the  revocation  of  wills  by  marriage 
is  part  of  the  matrimonial  law  of  England.  In  re  Martin; 
Loustalan  v.  Loustalan,  69  L.  J.  P.  74. 

Whether  the  English  law  applies  depends  on  the  domicile 
of  the  parties  at  the  time  of  the  marriage.  In  re  Martin; 
Loustalan  v.  LoustaJan^  69  L.  J.  P.  74. 

Where  a  will  made  in  exercise  of  a  power  which  would  not 
be  revoked  by  marriage  disposes  of  other  property  of  the 
testator,  it  will  be  revoked  by  marriage  only  so  far  as  regards 
the  pix)perty  not  subject  to  the  power.  In  bonis  liusselly  15 
P.  D.  111. 

A  will,  though  made  in  contemplation  of  marriage,  is  revoked 
by  marriage.  In  bonis  Cadi/icoid,  1  Sw.  &  T.  34 ;  Marston  v. 
Roe  d.  Fox,  8  A.  &  E.  14  ;  Israeli  v.  Rodon,  2  Moo.  P.  C.  61. 

A  will  made  in  exercise  of  a  power  is  not  revoked  by  marriage 
where  the  heir,  executor,  or  administrator,  or  statutory  next  of 
kin,  would  not  in  all  events  take  in  default  of  appointment. 
In  bonis  Femcichy  1  P.  &  D.  319 ;  /n  bonis  WbrtAingtony  20 
W.  E.  260. 

Nor  is   such   a  will  revoked  by  marriage  if  the  persons 
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taking  in  default  of  appointment,  though  they  may  in  fact  be    Chap.  Yli. 
the  heir  or  statutory  next  of  kin  of  the  donee  of  the  power,  do 
not  take  in  that  capacity  under  the  instrument  creating  the 
power. 

Thus  the  will  is  not  revoked  if  the  gift  in  default  of  appoint- 
ment is  to  children  of  the  testator,  or  to  the  next  of  kin  simply 
instead  of  statutory  next  of  kin.  In  bonis  Fitzroy^  1  Sw.  &  T. 
133;  In  bonis  McVicar^  1  P.  &  D.  671 ;  see  In  bonis  Russelly 
15  P.  D.  111. 

Where  the  limitation  of  real  estate  in  default  of  appointment 
is  to  the  donee,  her  heirs  or  assigns,  the  will  is  revoked  by 
marriage.     Vaughan  v.  Vanderstegeny  2  Dr.  165,  168. 

Sect.  19  of  the  Wills  Act  enacts  that  no  will  shall  be  revoked  No  will  to  be 
by  any  presumption  of  an  intention  on  the  ground  of  an  presumption, 
alteration  of  circumstances. 

Sect.  20  enacts  that  "  no  will  or  codicil,  or  any  part  thereof.  No  will  to  be 
shall   be  revoked  otherwise  than  as  aforesaid,  or  by  another  by  another 
will  or  codicil  executed  in  manner  hereinbefore  required,  or  by  ^  ^^yj 
some  writing  declaring  an  intention  to  revoke  the  same,  and  destruction. 
executed    in  the    manner   in  which   a    will    is    hereinbefore 
required  to  be  executed,  or  by  the  burning,  tearing,  or  other- 
wise destroying  the  same  by  the  testator,  or  by  some  person 
in  his  presence,  and  by  his  direction,  with  the  intention  of 
revoking  the  same." 

Where  a  will  has  been  destroyed  against  the  wishes  of  a 
testator,  it  is  doubtful  whether  he  can  subsequently  ratify  such 
destruction.    Mills  v.  Milltcard,  15  P.  D.  20. 

A  statement  at  the  foot  of  an  obliterated  codicil,  "  We  are  Writing 
witnesses  to  the  erasure  of  the  above,"   signed  by  the  tes-  iiJtenSon  to 
tator  and  attested  by  two  witnesses,  has  been  held  to  be  a  ^^^^®- 
"  writing  declaring  an  intention  to  revoke."    In  bonis  Gosling y 
11  P.  D.  79. 

A  statement  in  the  attestation  clause  of  a  codicil  that  a 
previous  codicil  is  revoked  does  not  revoke  the  codicil.  In  bonis 
Atkinson y  8  P.  D.  166. 

Revocation  while  the  testator  is  of  unsound  mind  is  ineffec-  Revocation 

^)irbilfi  infiftno 

tual,  though  he  may  subsequently  recover.     Borlase  v.  BorlasCy  invalid. 
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Chap.vn.    4  N.  of  C.  106 ;  Brunt  v.  Brunt,  3  P.  &  D.  37  ;  In  bonis  Rine, 
(1893)  P.  282. 

A  will  left  in  the  possession  of  a  testator  who  subsequently 
becomes  insane,  and  revoked  by  him,  must  be  shown  to  have 
been  revoked  while  he  was  of  sound  mind.  Harris  v.  Berrall,  1 
Sw.  &  T.  153 ;  Sprigge  v.  Sprigge,  1  P.  &  D.  608. 
Act  of  de-  y  Kevocation  is  in  all  cases  a  question  of  intention,  and  if  the 
doaeanivM  ^  done,  though  in  itself  sufficient  to  revoke  a  testamentary 
instrument,  can  be  shown  to  have  been  done  for  a  purpose  other 
than  revocation,  it  will  not  revoke  the  instrument. 

Thus  destruction  of  a  will  on  the  erroneous  supposition  that 
it  is  invalid  («),  or  that  it  has  been  revoked  or  become  use- 
less (6),  or  that  another  instrument  is  valid  (c),  will  not  revoke 
the  will.  Oiles  v.  Warron^  2  P.  &  D.  401  ;  In  bonis  Thornton, 
14  P.  &  D.  82  {a)  ;  Scott  v.  Scott,  1  Sw.  &  T.  258 ;  Clarkson  v. 
Clarkson,  2  Sw.  &  T.  497 ;  31  L.  J.  P.  143 ;  In  bonis  Middleton, 
2  Sw.  &  T.  583;  10  Jur.  N.  S.  1109 ;  Beardsley  v.  Lacey,  78 
L.  T.  25 ;  Stamford  v.  White,  (1902)  P.  46  {b) ;  Hyde  v.  Hyde, 
1  Eq.  Ab.  409 ;  Onions  v.  Tyrer,  1  P.  W.  345 ;  PerroU  v. 
Perrott,  14  East,  423  ;  Dancer  v.  Crabb,  3  P.  &  D.  98  (c). 

Some  of  the  cases  above  cited  have  been  called  cases  of 
dependent  relative  revocation.  They  are  really  cases  in  which 
there  was  no  animus  revoeandi  whatever.  The  instruments  were 
destroyed,  not  with  a  view  to  revoke  them,  but  because  the 
testator  thought  they  had  been  revoked. 

In  the  same  way  the  destruction  of  a  codicil  which  has 
revived  a  revoked  will  will  not  revoke  the  will  if  it  appears  that 
the  codicil  was  destroyed  on  the  supposition  that  the  wUl  would 
still  stand.     Jame%  v.  Shrimpton,  1  P.  D.  431. 

So,  too,  an  act  of  destruction  done  merely  for  the  purpose  of 
making  a  fair  copy  of  the  will,  or  to  improve  the  handwriting, 
has  no  revocatory  effect.  In  bonis  Kennett,  2  N.  R.  461  ;  In 
bonis  Applehee,  1  Hag.  144;  In  bonis  Tozer,  2  N.  of  C.  11. 

A  revocation  made  with  a  view  of  making  or  reviving  some 
other  disposition  will  only  take  efEect  if  such  other  disposition  is 
effectually  made  or  revived.  It  is  not  material  that  the  other 
disposition  is  never  put  into  writing.  Onions  v.  Tyrer,  I  P.  W. 
343 ;  2  Vem.  742 ;  Preo.  Ch.  459 ;    I  Eq.  Ab.  408 ;  Ex  part^ 


Dependent 

relative 

revocation. 
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Thhester,  7  Ves.  348,  372  ;  Lord  Thyme  v.  Stanhope,  1  Add.     Chap,  vn. 
52 ;  Dixon  v.  Treasury  Solicitor,  (1905)  P.  42. 

But  to  bring  the  case  within  this  doctrine  it  must  appear  that 
the  testator  considered  the  substitution  of  some  valid  disposition 
as  part  of  the  act  of  revocation  at  the  time  when  the  act  was 
done. 

The  mere  revocation  of  a  will,  followed  by  a  subsequent 
ineffectual  disposition,  will  not  set  up  the  original  will  if  the 
two  acts  are  not  so  connected,  that  it  can  be  said  the  substitu- 
tion of  an  effectual  disposition  was  the  condition  of  the  revoca- 
tion of  the  original  will.  In  bonis  Mitcheson,  32  L.  J.  P.  202 ; 
In  bonis  Weston,  1  P.  &  D.  633  ;  In  bonis  Gentry,  3  P.  &  D.  80. 

The  point  in  these  cases  is  not  that  a  revoked  will  is  set  up 
again,  if  a  subsequent  disposition  is  ineffectual,  but  that  the 
original  will  is  not  itself  intended  to  be  revoked,  unless  or  until 
an  effectual  disposition  of  the  property  is  made.  See  Powell  v. 
Pomll,  1  P.  &  D.  209;  In  bonis  Weston,  1  P.  &  D.  633; 
Eckersley  v.  Piatt,  1  P.  &  D.  281 ;  Cossey  v.  Cossey,  69  L.  J.  P. 
17. 

In  cases  of  revocation  the  intention  of  the  testator  may         '^ 
always  be  proved  by  evidence. 

Thus,  if  a  will  is  shown  to  have  been  cancelled  for  the  pur-  Will  roToked 
pose  of  making  a  fresh  will,  the  original  will  is  not  revoked  ^^^    ® 
if  no  fresh  will  is  made.     In  bonis  De  Bode,  5  N.  of  C.  189  ;  In 
bonis  Eeles,  2  Sw.  &  T.  600. 

Nor,  under  similar  circimistances,  is  the  old  will  revoked  if 
the  fresh  will,  though  made,  is  not  effectual.  Hyde  v.  Mason, 
Vin.  Abr.  Devise,  E.  2,  pi.  17 ;  Com.  451 ;  1  Lee,  423,  n.  {a)  ; 
Dancer  v.  Crabb,  3  P.  &  D.  98. 

Similarly,  a  will  cancelled  in  order  to  set  up  a  prior  will  To  set  up 
which  cannot  be  so  set  up,  is  not  thereby  revoked.     Poicell  v.  ^"^'  ^^  * 
Powell,  1  P.  &  D.  209 ;  see  Dickinson  v.  Swatnian,  4  Sw.  &  T. 
205 ;  Eckersley  v.  Piatt,  1  P.  &  D.  281 ;  In  bonis  Weston,  1 
P.  &  D.  633 ;   Welch  v.  Gardner,  51  J.  P.  760. 

Perhaps  where  a  will  is  cancelled  upon  the  execution  of 
another  invalid  instrument  which  differs  from  the  cancelled 
will  only  in  matters  of  detail,  such  as  the  persons  appointed 
trustees,  the  fact  that  the  dispositions  in  the  two  documents 
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Chap.  VII. 


Obliteration 
of  part  of 
legacy. 


Erasure 
without  inter- 
lineatioD. 


Erasure  of 
name  of 
executor. 


Erasure  of 


are  the  same  would,  even  in  the  absence  of  express  evidence 
of  intention,  be  sufficient  to  show  that  the  prior  will  was  only 
intended  to  be  revoked  if  the  second  instrument  was  effectual. 
See  Onions  v.  Tf/rer,  1  P.  W.  343 ;  Short  v.  Smithy  4  East,  419 ; 
In  bonis  Middleton,  3  Sw.  &  T.  583. 

Upon  the  same  principle,  when  the  amount  of  a  bequest  is 
obliterated  after  the  execution  of  the  will,  and  a  different,  even 
though  it  may  be  a  smaller,  amount  is  written  over  or  inter- 
lineated,  the  substituted  bequest  being  incapable  of  taking 
effect,  the  original  bequest  remains,  the  inference  being  that  it 
was  the  testator's  intention  to  revoke  the  original  bequest  only 
if  the  substituted  bequest  was  effectually  made.  Brooke  v.  Kenfj 
3  Moo.  P.  C.  334,  overruling  In  bonis  Brooke^  2  Curt.  343; 
Soar  V.  Dolman,  3  Curt.  121,  overruling  S.  C.  nom.  In  bonis 
Eippiny  2  Curt.  332 ;  In  bonis  Hm^sford,  3  P.  &  D.  211 ;  /n  re 
Nelson,  I.  E.  6  Eq.  669 ;  Sturton  v.  Whellock,  31  W.  E.  382 ; 
see  Kirke  v.  KirkCy^:  Euss.  435;  Locke  v.  James,  11  M.  &  W. 
901 ;  Winson  v.  Pratt,  2  B.  &  B.  650.  The  case  of  In  bonis 
Livock,  1  Cart.  906,  is  overruled. 

In  such  a  case  evidence  is  admissible  to  show  what  the 
original  legacy  was,  and  if  necessary  the  Court  will  employ 
chemical  means  to  ascertain  it.  In  bonis  Horsford,  supra — see 
ante,  p.  39. 

If  there  is  an  erasure  simply,  without  any  substitution  or 
interlineation,  the  doctrine  does  not  apply,  even  though  the 
erasure  may  be  of  part  of  a  legacy — as  for  instance,  where  a 
legacy  of  one  hundred  and  fifty  pounds  is  given,  and  the  words 
"and  fifty"  are  erased.  In  bonis  Ibbetson,  2  Curt.  337;  In 
bonis  Horsford,  3  P.  &  D.  211 ;  In  re  Nelson,  I.  E.  6  Eq.  569. 

Upon  similar  principles,  when  the  name  of  an  executor  has 
been  obliterated  and  another  executor  substituted  after  the 
execution  of  the  will,  the  name  of  the  original  executor  will  be 
restored,  if  it  can  be  shown  by  external  evidence  what  the  name 
was.  The  presumption  that  the  testator  intended  to  appoint 
some  executor  or  other  is  a  strong  one.  In  bonis  Parr,  29 
L.  J.  P.  70 ;  6  Jur.  N.  S.  56 ;  In  bonis  Harris,  1  Sw.  &  T.  536 ; 
29  L.  J.  P.  79 ;  In  bonis  Greenwood,  (1892)  P.  7. 

Where  the  name  of  a  legatee  is  obliterated,  and  that  of 
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another  legatee  substituted  after  execution,  and  there  is  no     Chap.  vn. 


farther  evidence  of  intention,  no  case  of  dependent  reUtive  name  of 
revocation  arises.     Under  such  circumstances,  however,  a  case   ^^ 
of  dependent   relative   revocation   may  be  raised  by  proper 
evidence. 

Thus,  if  it  appears  from  external  evidence  that  a  gift  has 
been  made  to  a  person  only  on  the  supposition  by  the  testator 
that  another  person  was  incapable  of  taking,  and  after  the 
execution  of  the  will  the  name  of  the  first  person  has  been 
obliterated  and  the  name  of  the  second  substituted,  the  original 
legatee  takes  on  the  ground  that  he  was  intended  to  take  in  the 
event  of  the  substituted  legatee  being  incapable  of  taking.  In 
bonis  McCabe,  3  P.  &  D.  94. 

A  subsequent  will  is  no  revocation  of  a  former  one  if  the  con-  Subsequent 

will— 

tents  of  the  later  will  are  imknown,  or  if,  though  it  is  known  contents 
that  the  later  will  differed  from  the  former  one,  it  is  unknown  '*"^<^^°- 
in  what  respects  it  differed.     Hitchins  v.  Basset^  3  Mod.  204 ; 

2  Salk.  592;  Show.  P.  C.  146;  Dickinson  v.  Stidolph,  11 
C.  B.  N.  S.  341,  357;  Hellier  v.  Hellier,  9  P.  D.  237;  see 
McAra  v.  McCay,  23  L.  E.  Ir.  138 ;  see  also  19  Ind.  Ap.  87. 

Where  there  are  several  testamentary  instruments  which  are  Several 
not  inconsistent,  they  will  together  be  considered  the  will  of  the  instrm^ntoT 
testator  so  far  as  they  are  not  inconsistent.     In  bonis  Buddy 

3  Sw.  &  T.  196 ;  Berks  v.  Berks,  4  Sw.  &  T.  23 ;  Leinage  v. 
Goodban^  1  P.  &  D.  57;  In  bonis  Fcnwick,  ib,  319;  In  bonis 
Griffith,  2  ib.  Abl ;  In  bonis  Patchell,  3  ib,  153 ;  In  bonis  Hartley, 
60  L.  J.  P.  1 ;  In  bonis  Hodgkinson,  69  L.  T.  150. 

The  fact  that  both  instruments  appoint  a  person  sole  executor 
will  not  cause  the  later  instrument  to  revoke  the  former.  In 
bonis  Leese,  2  Sw.  &  T.  442 ;  In  bonii  Graham,  3  ib.  69 ;  Gcaves 
V.  Price,  3  ib.  71. 

Where  a  subsequent  will  disposes  or  shows  an  intention  of  Inconsistent 
disposing  of  all  the  testator's  property,  it  will  be  held  to  have 
revoked  a  prior  will  in  toto,  whether  the  dispositions  contained 
in  the  subsequent  will  are  different  from  the  earlier  dispositions 
or  not.  Henfrey  v.  Henfrey,  2  Curt.  468 ;  4  Moo.  P.  C.  29 ; 
Pepper  v.  Pepper,  I.  R.  5  Eq.  85 ;  Plenty  v.  West,  2  Phillim. 
264 ;    Cottrell  v.  Cottrell,  2  P.  &  D.  397 ;   Dempsey  v.  Laicson, 
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Chap-  yn.  2  P.  D.  98 ;  O'Leary  v.  Douglms,  3  L.  R.  Ir.  323 ;  In  re 
M'Farlane,  13  L.  R.  Ir.  264 ;  In  bonis  Tumour,  66  L.  T.  671 ; 
In  bonis  Palmer ;  Palmer  v.  Peat,  58  L.  J.  P.  44 ;  Cadell  v. 
Wilcocks,  (1898)  P.  21 ;  Kent  v.  Kent,  (1902)  P.  108. 

This  doctrine  applies  even  though  the  second  will  cannot  be 
found,  and  must  be  presumed  to  have  been  revoked.  McAra  v. 
McCay,  23  L.  E.  Ir.  133. 

Where  there  are  two  testamentary  instruments,  and  from 
their  nature  and  the  surrounding  circumstances  it  is  doubtful 
whether  the  later  was  intended  to  be  in  substitution  for  the 
earlier  one,  evidence  is  admissible  to  show  the  intention ;  and 
the  Court  may  infer  from  the  similarity  between  two  testamen- 
tary instruments  that  the  later  was  intended  to  be  substituted 
for  the  earlier.  Jenner  v.  Fjinch,  6  P.  D.  106 ;  Wainewright  v. 
Waineicright,  71  L.  T.  265 ;  Chichester  v.  Quatrefages,  (1895) 
P.  186 ;  In  bonis  Bryan,  (1907)  P.  126. 
Several  Where  there  are  two  testamentary  instruments  of  the  same 

S*M!rae^date    ^^^e  not  consistent  with  each  other,  but  there  is  nothing  to  show 
notoonsistent.  ^j^hich  was  executed  last,  the  Court  will,  if  possible,  construe 
them  so  that  they  may  both  stand  ;  if  they  are  so  inconsistent 
that    they    cannot    stand    together,   neither    can    be    proved, 
Toicnsend  v.  Moore,  (1905)  P.  66. 
Last  will.  The  description  of  a  testamentary  document  as  the  last  or  last 

and  only  will  of  the  testator  will  not  alone  have  the  effect  of 
revoking  prior  testamentary  papers.  Cutto  v.  Gilbert,  9  Moo. 
P.  C.  131 ;  Stoddart  v.  Grant,  1  Macq.  171 ;  Lemage  v.  Goodban, 
1  P.  &  D.  57 ;  Leslie  v.  Leslie,  I.  E.  6  Eq.  332 ;  Freeman  v. 
Freeman,  Kay,  479  ;  6  D.  M.  &  G.  704  ;  In  banis  De  la  Saussaye, 
3  P.  &  D.  42 ;  In  re  O'Connor,  13  L.  R.  Ir.  406 ;  Simpson  v. 
Foxon,  (1907)  P.  64. 
Clause  of  A  will  containing  a  clause  revoking  all  former  wills  revokes 

revocation.  ,  .  .  - 

a  will  made  in  execution  of  a  general  or  special  power. 
Sotheran  v.  Dening,  20  Ch.  D.  99  ;  Harvey  v.  Harvey,  23  W.  R. 
476;  In  re  Kingdom;  Wilkins  v.  Pryer,  32  Ch.  D.  604; 
Cadell  V.  Wilcocks,  (1898)  P.  21 ;  see  In  bonis  Tenney, 
45  L.  T.  78. 

In  several  cases  where  a  wiU  was  made  in  exercise  of  a 
power,  a  second  will  made  in  exercise  of  another  power,  and 
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oontaining  a  general  clause  of  revocation,  has  been  held  not  to     Chap,  vn. 
revoke  the  first  will,  but  these  cases  may  be  considered  over- 
ruled.    In  bonis  Meredithy  29  L.  J.  P.  155 ;  In  bonis  Merritt^ 
ISw.  &T.  112;  7W.  R.  543;  Jnioww  Jby«,30  L.  J.  P.  169; 
4  Sw.  &  T.  214. 

A  will  under  a  power  is  revoked  if  a  subsequent  will  contains 
an  express  reference  to  the  power,  or  disposes  of  the  property 
subject  to  the  power,  though  it  may  not  dispose  of  all  of  it. 
Richardson  v.  Barry ^  3  Hag.  249 ;  In  bonis  Eustace^  3  P.  &  D. 
183 ;  Eartey  v.  Harvey,  23  W.  R.  478 ;  Kent  v.  Kent,  (1902) 
P.  108. 

And  a  testamentary  appointment  under  a  general  power  is 
revoked  by  a  subsequent  will  containing  a  residuary  bequest. 
In  re  Gibbes'  Settlement;  White  v.  Randolf,  37  Ch.  D.  143. 

A  will  making  an  appointment  under  a  special  x)ower  is  not 
revoked  by  a  subsequent  will,  which  contains  no  clause  of 
revocation  and  does  not  exercise  the  power.  Cadell  v.  Wilcocks, 
(1898)  P.  21. 

A  codicil  reviving  a  revoked  will  thereby  revokes  a  will  inter-  Codicil 
mediate  in  date  between  the  first  revoked  will  and  the  codicil,  revoked  will, 
and  inconsistent  with  the  first  will.     Lord  Walpole  v.  Orford, 
3  Yes.  402  ;  In  bonis  Reynolds,  3  P.  &  D.  35. 

Where  will  A  is  revoked  by  will  B  and  destroyed,  and  there  Oodidl 
is  a  codicil,  purporting  to  revive  will  A  but  ineffectual  to  do  so,  destroyed 
because  virill  A  is  not  in  existence,  the  question  arises  whether  ^  * 
will  B  is  revoked. 

The  cases  on  this  subject  are  complicated.  The  rule  appears 
to  be,  that  if  there  are  no  dispositions  in  the  codicil  inconsistent 
with  will  B,  the  mere  fact  that  the  codicil  is  described  as  a 
codicil  to  will  A  does  not  revoke  will  B.  Rogers  v.  Goodenough, 
2  Sw.  &  T.  342  ;  In  bonis  Reade,  (1902)  P.  75. 

On  the  other  hand,  if  the  codicil  contains  dispositions  incon- 
sistent with  will  B,  or  expressly  confirms  will  A,  it  seems  will  B 
is  revoked,  and  the  codicil  alone  is  admissible  to  probate.  Hale 
V.  Tokelove,  2  Rob.  318  ;  Neicton  v.  Newton,  12  Jr.  Ch.  118. 

The  destruction  or  cancellation  of  a  will,  whereby  it  is  revoked.  Revocation  of 
will  not  revoke  a  codicil.     In  bonis  Button,  3  Sw.  &  T.  66 ;  Jn 
bonis  Ellice,  12  W.  R.  353 ;  In  bonis  Holliwell,  4  N.  of  C.  400 ; 
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Chap.  vn.  In  bonis  Coulthard^  11  Jur.  N.  S.  184  ;  Tagart  v.  Hooper ^  1  Curt. 
289  ;  Black  v.  Jobling,  1  P.  &  D.  685  ;  In  bonis  Savage,  2  ib.  78 ; 
In  bonis  Turner,  ib,  403 ;  Gardiner  v.  Courthope,  12  P.  D.  14 ; 
In  bonis  Clements,  (1892)  P.  254 ;  Paige  y.  Brooks,  75  L.  T. 
455  ;  see  Falle  v.  Godfrey,  14  A.  C.  70. 

But  if  will  and  codioil  are  on  the  same  piece  of  paper, 

cutting  off  the  signature  to  the  will  will  revoke  the  oodioil, 

if  the  intention  was  to  revoke  both.      In  bonis  Bleckky,   8 

P.  D.  169. 

Effect  of  Where  a  will  is  revoked  by  a  subsequent  codicil,  it  is  a 

revokiDg  will   question  of  construction  whether  intermediate  codicils  are  also 

^?^«        revoked. 

If  the  revoking  codicil  refers  to  the  will  by  date,  or  distin- 
guishes between  the  will  and  subsequent  codicils,  the  latter  are 
not  revoked.  Farrer  v.  Sf.  Catharine^s  ColL,  16  Eq.  19 ;  see 
Bunny  v.  Bunny,  3  B.  109  ;  Pratt  v.  Pratt,  14  Sim.  129. 

Re-executioii  The  re-execution  of  a  will,  containing  a  clause  revoking  cdl 
taining  clause  former  testamentary  instruments,  will  not  revoke  a  codicil  to  the 
o  revoca  ion.  ^j^^  ^^  ^^^  ^^^^  ££  ^^  object  of  the  re-execution  appears  to 

have  been  to  give  effect  to  alterations  in  the  will,  or  if  there  is 
evidence  to  show  that  revocation  of  the  codicil  was  not  intended. 
Wade  V.  Nazer,  1  Eob.  627 ;  Upfill  v.  Marshall,  3  Curt.  636 ; 
In  bonis  Rawlins,  48  L.  J.  P.  64 ;  28  W.  R.  139. 

Codicil  con-  A  codicil  making  an  alteration  in  a  will,  referred  to  as  a 
will  of  a  particular  date,  and  confirming  that  will,  does  not, 
without  other  circumstances,  revoke  intermediate  codicils.  Smith 
V.  Cunningham,  1  Add.  448  ;  Crosbie  v.  Macdoual,  4  Ves.  610  ; 
In .  bonis  Be  la  Sausmye,  3  P.  &  D.  42  ;  Green  v.  Tnbe,  9 
Ch.  D.  231. 

But  an  intermediate  codicil  may  in  effect  be  revoked  if  the 
second  codicil  shows  an  intention  to  confirm  the  will  without 
the  alteration  made  by  the  intermediate  codicil.  McLeod  v. 
McNab,  (1891)  A.  C.  471,  P.  0. 

A  codicil  confirming  the  will  except  as  altered  by  an  earlier 
codicil  referred  to  by  its  date  does  not  revoke  an  intermediate 
oodicil  by  which  alterations  have  been  made  in  the  will.  Follett 
V.  Pettman,  23  Ch.  D.  337. 
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Where  a  oodicil  revoking  a  will  in  part  is  itself  revoked,  the     Chap.  vn. 
'wiU  remains  as  altered  by  the  eodioil.     In  bonis  DebaCy  77  Revocation  of 
L.  T.  374.  ^^^ 

A.  letter,  duly  signed  and  attested,  requesting  a  third  person  Testamentary 
to  destroy  the  testator's  will,  is  sufficient  to  revoke  it.     In  bonis  ^^^^^' 
Ihirance,  2  P.  &  D.  406. 

Where  a  testator  intends  to  revoke  his  will  by  the  perform-  Revocation 
ttioe  of  a  succession  of  acts,  some  only  of  which  he  actually  ofiS»?^*"^° 
periorms,  the  will  is  not  revoked,  though  the  acts  performed 
MgU  alone  be  sufficient  to  revoke  it  if  the  testator  intended  to 
do  no  more.    Boe  v.  Perlces,  3  B.  &  A.  489 ;  In  bonis  Colberffy 
2  Curt.  832 ;  Elms  v.  Hlms,  1  Sw.  &  T.  155.     See,  too,  Winson 
y.Prait,2  B.  &  B.  650 ;   Locke  v.  James,  11  M.  &  W.  901  ; 
Sirke  V.  Kirkey  4  Russ.  435  ;   Doe  v.  Harris,  6  A.  &  E.  209  ; 
2N.&P.615. 

But  though  a  testator  may  have  done  everything  which  he  Acts  done 
oonaidered  necessary  to  revoke  his  will,  the  will  is  not  revoked  named  in  the 
II  he  has  not  adopted  one  or  other  of  the  modes  of  revocation  ®'**"*®' 
pointed  out  in  sect.  20.    See  ante,  p.  41. 

^^%  writing  across  a  will  that  it  is  revoked,  and  throwing  it 
uito  the  waste  paper  basket,  will  not  revoke  the  will  if  it  is  in 
^  preserved.  Cheese  v.  Lov^'oy,  2  P.  D.  251 ;  see  Andrew  v. 
Xotky,  12  C.  B.  N.  S.  514. 

The  revocatory  acts,  if  done  by  a  third  person  by  the  testator's  Revocation 
direction,  must  also  be  done  in  his  presence.  person. 

Thus,  a  will  burnt  by  the  testator's  order,  but  not  in  his 
presence,  is  not  revoked.  In  bonis  Dadds,  Dea.  &  Sw.  290 ; 
Clark  V.  Dixon,  8  Times  L.  E.  11. 

Striking  through  the  will  or  the  signature  of  the  testator  with  ^,^'*"*f 
&  pen,  or  partial  erasure  of  the  signature  by  a  knife,  is  not  suffi-  signature, 
cient  to  revoke  his  will.     Stephens  v.  Taprell,  2  Curt.  458 ;  In 
bonis  Rose,  4  N.  of  C.  101 ;  Benson  v.  Benson,  2  P.  &  D.  172  ; 
£e  Bretcster,  6  Jur.  N.  S.  56 ;  In  bonis  Godfrey,  69  L.  T.  22. 
A  will  found  in  the  possession  of  the  testator  with  the  signa-  Tearing  off 

,  ,  signature. 

tore  out  off  or  scratched  away  will,  in  the  absence  of  evidence 
to  the  contrary,  be  presumed  to  be  revoked.  In  bonis  Leicis, 
1  Sw.  &  T.  31 ;  Walker  v.  Armstrong,  21  B.  3C5 ;  4  W.  E. 
770 ;   In  bonis  Qullan,  1  Sw.  &   T.  23 ;    Hobbs  v.  Knight,  4 

T.W.  E 
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Curt.  768 ;  Bell  v.  Fothergill,  2  P.  &  D.  148 ;  In  bonis  Motion^ 
12  P.  D.  141. 

And  this  is  the  case,  though  the  piece  cut  off  may  be  care* 
fully  preserved  with  the  will.  In  bonis  Simpson^  5  Jur.  N.  S. 
1366 ;  In  re  White,  3  L.  B.  If.  413  ;  Bell  v.  Fothergill,  2  P.  & 
D.  148  ;  Magnesi  v.  Hazelton,  44  L.  T.  586. 

Obliterating  or  tearing  off  the  names  of  the  attesting 
witnesses  is  sufEcient  to  revoke  the  will.  In  bonis  JameSj 
7  Jur.  N.  S.  52  ;  Abraham  v.  Joseph,  5  Jur.  N.  S*  179  ;  Evans 
V.  Ballow,  31  L.  J.  P.  128. 

Tearing  off  the  name  of  one  of  the  attesting  witnesses  would, 
no  doubt,  be  sufficient  to  revoke  the  will.  But  the  will  is  not 
revoked  if  the  name  is  carefully  preserved  with  the  will,  and 
there  is  other  evidence  from  the  mode  in  which  the  piece 
cut  off  has  been  treated  to  rebut  the  presimiption  of  revoca- 
tion. In  bonis  Wheeler,  41  L.  J.  P.  29 ;  In  bonis  Taylor,  63 
L.  T.  230. 

The  destruction  of  signatures  not  necessary  to  the  validity 
of  the  will,  but  recited  in  the  attestation  clause  to  have  been 
made,  is  sufficient  to  revoke  the  will.  Price  v.  Price,  3  H.  &  N. 
341 ;  Lumbell  v.  Lumbell,  3  Hag.  568 ;  Bavies  v.  Baines,  1  Cas. 
t.  Lee,  444  ;  Williams  v.  Tyky,  Johns,  530  ;  In  bonis  Harris,  3 
Sw.  &  T.  485. 

Where  a  portion  of  the  will  not  necessary  to  its  validity 
as  a  testamentary  instrument  is  destroyed,  the  question  is 
whether  the  portion  destroyed  is  so  important  as  to  raise 
the  presumption  that  the  rest  cannot  have  been  intended  to 
stand  without  it,  or  whether  it  is  unimportant  and  indepen- 
dent of  the  rest  of  the  vnll.  Clarke  v.  Scripps,  2  Bob.  563 ; 
In  re  White,  3  L.  E.  Ir.  413 ;  Leonard  v.  Leonard,  (1902) 
P.  243. 

Thus,  the  destruction  of  a  clause  at  the  commencement  of 
a  will,  or  cutting  out  various  legacies,  or  a  clause  appointing 
executors,  will  not  revoke  the  rest.  In  bonis  Woodward,  2 
P.  &  D.  206 ;  In  botiis  Nelson,  I.  E.  6  Eq.  569 ;  In  bonis  Maley, 
12  P.  D.  134 ;  In  bonis  Leach,  63  L.  T.  111. 

On  the  other  hand,  where  the  middle  pages  only  of  a  will 
were  preserved,  the  whole  was  held  to  be  revoked^  though  each 
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page  had  been  signed  and  attested.    In  bonus  Oullany  1  Sw.  &    Chap,  vil. 
T.  23 ;  Gullan  v.  Orope,  26  B.  64 ;  where  the  facts  are  badly 
stated.    See  Treloar  v.  Learij  14  P.  D.  49. 

A  gift  by  deed  of  property  disposed  of  by  a  prior  will  is  not  a 
reyoeation  of  the  will,  though  it  may  make  the  will  ineffectual. 
Ford  V.  De  Ponies^  30  B.  572. 

"Where  a  will  is  executed  in  duplicate,  and  the  testator  Will  in 
retains  one  while  he  deposits  the  other  in  the  custody  of  '^P  ^  • 
another  person,  the  destruction  of  the  duplicate  in  the  testator's 
possession  reyokes  the  whole.  Seymour^ s  Casey  Com.  Eep.  453  ; 
1  P.  W.  346 ;  2  Vem.  742 ;  Oniofis  v.  Tyrer,  1  P.  W.  346 ; 
Burtenshaw  v.  CHlbertj  Cowp.  49 ;  Boughey  v.  Moretotiy  2  Gas.  t. 
Iiee,  532;  3  Hag.  191;  Richards  v.  Mumford,  2  Phillim. 
23 ;  Colnn  v.  leaser,  2  Hag.  266 ;  see  Payne  v.  TrappeSy 
1  Eob.  583. 

The  same  result  follows  if  the  duplicate  in  the  testator's 
possession  cannot  be  found  at  his  death.  Jotws  y.  Hardingy  58 
li.  T.  60. 

A  will  or  codicil  left  in  the  testator's  possession  and  not  Will  not 
forthcoming  at  his  death  must,  in  the  absence  of  eyidence  to 
the  contrary,  be  presumed  to  haye  been  reyoked.  Welch  y. 
PhilUpSy  1  Moo.  P.  C.  299 ;  Padmore  y.  Whattony  3  Sw.  &  T. 
449 ;  In  bonis  ShaWy  1  Sw.  &  T.  62 ;  Brotcn  y.  Browny  8 
E.  &  B.  876 ;  Bckersley  y.  Piatty  1  P.  &  D.  281 ;  Sugden  y. 
Lord  St.  Leonards,  1  P.  D.  154 ;  In  bonis  DehaCy  77  L.  T.  374 ; 
Allan  y.  Morrisony  (1900)  A.  C.  604. 

But  the  contents  of  the  wiU  and  the  declarations  of  the 
testator  down  to  his  death  are  admissible  in  eyidence  for  the 
purposes  of  rebutting  this  presxmiption.  Patten  y.  Poulteny  6 
W.  K  468 ;  1  Sw.  &  T.  55  ;  Battyl  y.  LyleSy  4  Jur.  N.  S.  718  ; 
Finch' Y.  Mnchy  1  P.  &  D.  371 ;  WTiiteley  y.  Kingy  17  0.  B. 
N.  S.  756 ;  Keen  y.  Eeeny  3  P.  «&  D.  105 ;  Sugden  y.  Lord 
8t.  Leonardsy  1  P.  D.  154. 

Where  a  will  shown  not  to  haye  been  reyoked,  cannot  be  Evidence  of 
found  at  the  testator's  death,  or  has  been  lost  or  destroyed  JJrtwiil.*^ 
after  his  death  but  before  probate,  eyidence  is  admissible  to 
proye  -its  contents.     Brown  y.  Browny  8  E.  &  B.  876  ;  In  bonis 

e2 


52  REVOCATION. 

Chap.vn.  Barber,  I  P.  &  D.  267 ;  Burh  v.  Burls,  ib.  472 ;  In  bonk  Leigh, 
(1892)  P.  82. 

And  for  this  purpose  the  declarations,  written  or  oral,  of  the 
testator,  made  before  the  execution  of  the  will,  may  be  admitted, 
Doe  d.  8halcro88  v.  Palmer,  16  Q.  B.  747;  Quick  v.  Quick,  3 
Sw.  &  T.  442 ;  Johnson  v.  Lyford,  1  P.  &  D.  646 ;  Sttgden  v. 
Lord  St.  Leonards,  1  P.  D.  154. 

Declarations  made  by  the  testator  after  the  execution  of  the 
will  were  also  held  admissible  in  Sugden  v.  Lord  St.  Leonards, 
but  there  is  grave  doubt  whether  the  decision  was  right  in  that 
respect.  See  Woodicard  v.  Goulstone,  11  App.  C.  469  ;  Atkinson 
V.  Morris,  (1897)  P.  40. 

The  contents  of  the  will  may  be  established  by  the  evidence 
of  a  single  interested  witness  whose  veracity  and  competency 
axe  unimpeached.  Sugden  v.  Lord  St.  Leonards,  1  P.  D.  154  : 
see  Flood  v.  Russell,  29  L.  R.  Ir.  91. 

Where  it  is  impossible  to  ascertain  the  whole  contents  of  the 
will,  effect  wiU  be  given  to  such  portions  as  can  be  ascertained, 
if  the  Court  is  satisfied  that  they  substantially  represent  the 
intention  of  the  testator.  Sugden  v.  lA>rd  St.  Leonards,  1  P.  D. 
154 ;  Dickinson  v.  Stidolph,  11  C.  B.  N.  S.  341 ;  Woodward  v. 
Ooulstone,  11  App.  C.  469. 
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Thb  Statute  of  Frauds  (29  Oar.  II.  o.  3),  sect.  23,  provides    Chap.vm. 


that,  notwithstanding  that  Act,  any  soldier  being  in  actual  Soldiers  and 
militarj  service,  or  any  manner  or  seaman  being  at  sea,  may  cepted  from 
dispose  of  his  movables,  wages,  and  personal  estate  as  he  or  f^aods  as 
they  might  have  done  before  the  making  of  the  Act.  I^^^Wm' 

The  "Wills  Act  (1  Vict.  c.  26),  sect.  11,  enacts  that  any  Exception 
soldier   being  in  actual  military  service,  or  any  mariner  or  w^a^^^ 
seaman  being  at  sea,  may  dispose  of  his  personal  estate  as  he 
might  Have  done  before  the  making  of  the  Act. 

By  the  Navy  and  Marines  (Wills)  Act,  1865  (28  &  29  Vict.  '^^^^^ 
c.  72),  as  amended  by  the  Navy  and  Marines  (Wills)  Act,  1897  (Wills)  Act, 
(60  &  61  Vict.  0.  15),  as  to  persons  dying  after  June  3,  1897,  it 
is  provided : — 

2.  In  this  Act — 

The  term  "  seaman  or  marine "  means  a  petty  officer  or  Inteirprefca- 

.    .        ,     ^  -  .  .         tion  of  terms. 

seaman,  non-commissioned  officer  of  marines  or  manne, 
or  other  person  forming  part  in  any  capacity  of  the 
complement  of  any  of  Her  Majesty's  vessels,  or  pther- 
wise  belonging  to  Her  Majesty's  naval  or  marine  force, 
exclusive  of  commissioned,  warrant,  and  subordinate, 
officers  and  assistant  engineers,  and  of  kroomen. 

3.  A  will  made  after  the  commencement  of  this  Act  by  any  wiu  made 
person  at  any  time  previously  to  his  entering  into  service  as  a  ineflrotuSTs 
seaman  or  marine  shall  not  be  valid  to  pass  any  wages,  prize  *®  ^a8«fl»  *o. 
money,  bounty  money,  grant,  or  other  allowance  in  the  nature 

thereof,  or  other  money  payable  by  the  Admiralty,  or  any  effects 
or  money  in  charge  of  the  Admiralty. 

4.  A  will  made  after  the  commencement  of  this  Act  by  any  Will  invalid 
person  while  serving  as  a  seaman  or  marine  shall  not  be  valid  wi^'power  of 

attorney. 
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Chap.  Viii.    for  any  purpose  if  it  is  written  or  contained  on  or  in  the  same 
paper,  parolimenty  or  instrument  with  a  power  of  attorney. 

5.  A  will  made  after  the  oommencement  of  this  Act  by  any 
person  while  serving  as  a  seaman  or  marine  shall  not  be  valid 
to  pass  any  wages,  prize  money,  bounty  money,  grant,  or  other 
allowance  in  the  nature  thereof,  or  other  money  payable  by  the 
Admiralty,  or  any  efiPects  or  money  in  charge  of  the  Admiralty, 
unless  it  is  made  in  conformity  with  the  following  provisions : — 

(1.)  Every  such  will  shall  be  in  writing  and  be  executed 
with  the  formalities  required  by  the  law  of  England 
in  the  case  of  persons  not  being  soldiers  in  actual 
military  service  or  mariners  or  seamen  at  sea : 

(2.)  Where  the  will  is  made  on  board  one  of  Her  Majesty's 
ships,  one  of  the  two  requisite  attesting  witnesses 
shall  be  a  commissioned  officer,  chaplain,  or  warrant 
or  subordinate  officer  belonging  to  Her  Majesty's 
naval  or  marine  or  military  force : 

(3.)  Where  the  will  is  made  elsewhere  than  on  board  one  of 
Her  Majesty's  ships,  one  of  the  two  requisite  attesting 
witnesses  shall  be  such  a  commissioned  officer  or 
chaplain  or  warrant  or  subordinate  officer  as  aforesaid, 
or  the  governor,  agent,  physician,  surgeon,  assistant 
surgeon,  or  chaplain  of  a  naval  hospital  at  home  or 
abroad,  or  a  justice  of  the  peace,  or  the  incumbent, 
curate,  or  minister  of  a  church  or  place  of  worship  in 
the  parish  where  the  will  is  executed,  or  a  British 
consular  officer,  or  an  officer  of  customs,  or  a  notary 
public,  or  a  solicitor,  or  in  Scotland  a  law  agent. 

A  will  made  in  conformity  with  the  foregoing  provisions 
shall,  as  regards  such  wages,  money,  or  effects,  be  deemed  to  be 
well  made  for  the  purpose  of  being  admitted  to  probate  in 
England;  and  the  person  taking  out  representation  to  the 
testator  imder  such  will  shall  exclusively  be  deemed  the  testator's 
representative  with  respect  to  such  wages,  money,  or  effects. 

As  to  wills  6.  Notwithstanding  anything  in  this  or  any  other  Act,  a  will 

made  by 

prisoners  of     made  after  the  commencement  of  this  Act  by  a  seaman  or 

war. 


THE  NAVY  AND  MARINE  (wiLLS)  ACT,  1866.  66 

inarine  wliile  he  is  a  prisoner  of  war  shall  (as  far  as  regards    Ch*p.  VUI. 
^^^  fonn  thereof)  be  valid  for  all  purposes  if  it  is  made  in 
conformity  with  the  following  provisions : — 

(1.)  If  it  is  in  writing  and  is  signed  by  him,  and  his  eigna* 
tore  thereto  is  made  or  acknowledged  by  him  in  the 
presence  of  and  is  in  his  presence  attested  by  one 
witness,  being  either  a  oommissioned  officer  or  chap- 
lain belonging  to  Her  Majesty's  naval  or  marine  or 
military  force,  or  a  warrant  or  subordinate  officer  of 
Her  Majesty's  navy,  or  the  agent  of  a  naval  hospital, 
or  a  notary  public : 

(2.)  If  the  will  is  made  according  to  the  forms  required  by 
the  law  of  the  place  where  it  is  made : 

(3.)  If  the  will  is  in  writing  and  executed  with  the  for- 
malities required  by  the  law  of  England  in  the  case  of 
persons,  not  being  soldiers  in  actual  military  service 
or  mariners  or  seamen  at  sea. 

7.  Notwithstanding  anything  in  this  Act,  in  case  of  a  will  Payment 
made  after  the  commencement  of  this  Act  by  any  person  while  not  in  oon- 
Berving  as  a  marine  or  seaman,  and  being  either   in  actual  ^^*^  "^^ 
military  service  or  a  mariner  or  seaman  at  sea,  the  Admiralty 
may  pay  or  deliver  any  wages,  prize  money,  bounty  money, 
grant,  or  other  aUowanoe  in  the  nature  thereof,  or  other  money 
payable  by  the  Admiralty,  or  any  effects  or  money  in  charge  of 
the  Admiralty,  to  any  person  claiming  to  be  entitled  thereto 
mider  such  will,  though  not  made  in  conformity  with  the 
provisions  of  this  Act,  if,  having  regard  to  the  special  ciroum- 
stanoes  of   the  death  of  the  testator,  the  Admiralty  are  of 
opinion  that  compliance  with  the  requirements  of  this  Act  may 
be  properly  dispensed  with. 

By  sect.  8,  the  Act  was  to  commence  in  effect  on  the  1st  Commence- 
Januaiy,  1866,  with  power  for  Her  Majesty  in  Council,  with 
reference  to  places  out  of  the  United  Kingdom,  to  direct  that 
the  Act  shall  not  commence  until  a  time  after  that  day. 

It  follows,  theref orcy  that  except  in  the  cases  mentioned  in 
the  Navy  and  Marines  (Wills)  Act,  1865,  any  soldier  in  actual 
military  service,  and  any  mariner  or  seaman  being  at  sea, 
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can  make  a  testamentary  disposition  of  his  personalty  in  the 
manner  allowed  before  the  Statute  of  Frauds. 

It  is  not  proposed  here  to  go  into  a  full  discussion  of  the 
old  law.  It  may,  however,  be  useful  shortly  to  state  some  of 
the  more  important  points  relating  to  the  wills  of  these  privileged 
persons. 

Such  privileged  persons  may  make  wills  disposing  of  their 
personal  property,  provided  they  have  attained  the  age  of 
fourteen.  In  bonis  Farguhar^  4  N.  of  C.  651 ;  In  bonis  McMurdo, 
1  P.  &  D.  540 ;  Swinburne,  part  ii.,  sect.  2,  p.  75. 

The  term  "  soldier  "  in  sect.  11  of  the  "Wills  Act  includes  an 
officer  and  a  surgeon.  Drummond  v.  Parish,  3  Curt.  522 ;  In 
bonis  Hayes,  2  Curt.  338 ;  In  bonis  Donaldson,  2  Curt.  386. 

The  words  "on  actual  military  service"  are  equivalent  to 
"  on  an  expedition." 

A  soldier  is  "  on  an  expedition "  if  he  has  taken  a  step 
towards  joining  the  forces  in  the  field,  for  instance  if  he  goes 
into  barracks  under  orders  with  a  view  to  embarcation,  or  if  an 
order  to  mobilise  has  been  issued  to  the  battalion  to  which  he 
belongs.  In  bonis  Hiscock,  (1901)  P.  78 ;  Oatttcard  v.  Knee, 
(1902)  P.  99  ;  May  v.  May,  ib,  103,  n. 

But  a  will  made  by  an  officer  while  quartered  at  home  or 
abroad  in  barracks  is  not  within  this  section.  Drummond  v. 
Parish,  3  Curt.  622 ;  White  v.  Repton,  3  ib.  818 ;  In  bonis 
Phipps,  2  ib,  368 ;  In  bonis  Johnson,  ib.  341 ;  In  bonis  Hilly 

1  Rob.  276 ;  Herbert  v.  Herbert,  D.  &  Sw.  10 ;  see  In  bonis 
Donaldson,  2  Curt.  386. 

The  term  "mariner  or  seaman"  includes  a  purser  and  a 
surgeon,  and  it  seems  the  whole  profession.     In  bonis  Hayes^ 

2  Curt.  338 ;  In  bonis  Saunders,  1  P.  &  D.  16 ;  In  bonis  Roe, 
27L.  E.  Ir.  116. 

It  also  includes  persons  serving  in  the  merchant  service.  In 
bonis  Milligan,  2  Rob.  108 ;  Morrell  v.  Morrell,  1  Hag.  51 ;  In 
bonis  Parker,  2  Sw.  &  T.  375. 

The  term  "  at  sea  "  appears  to  be  equivalent  to  "  on  maritime 
service,"  including  the  period  while  the  testator  is  returning 
from  such  service.  Thus  wills  made  on  board  a  vessel  in  a 
river,  or  in  port,  have  been  held  valid  within  sect.  11.     In  bonis 
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Austen^  2  Rob.  611  j  In  bonis  Corby ^  18  Jur.  634 ;  In  bonis  Lay^    Ch»p.  vm. 
2  Curt.  376 ;  Seymour* a  Case,  cit.  3  Curt.  530 ;  In  bonis  Saunders, 
1  P.  &  D.  16 ;  In  bonis  McMurdo,  ib.  540 ;  In  bonis  Rae,  27 
L.  R.  Ir.  116;  In  bonk  Patterson,  79  L.  T.  123. 

The  privileged  persons  above  mentioned  may  make  nuncupa-  Njmonpatiyo 
tive  wills,  which  vrill  remain  operative,  though  at  the  time  of 
their  death  they  may  not  be  on  service  or  at  sea.     Morrell  v. 
Morrellj  1  Hag.  51;   In  bonis  Leese,  17  Jur.  216;   In  bonis 
Scott,  (1903)  P.  243  ;  see,  too,  Lernan  v.  Bonsall,  1  Add.  389. 

They  may  make  a  will  by  any  testamentary  paper,  whether 
in  their  handwriting  or  not,  and  whether  signed  by  them  or 
not,  provided  it  can  be  shown  that  such  paper  was  intended  to 
take  effect  as  the  testator's  last  will.  Friswell  v.  Moore,  3 
Phillim.  135 ;  Constable  v.  Steibel,  1  Hag.  56 ;  Maclae  v.  Ewing, 
1  Hag.  317 ;  Read  v.  Phillips,  2  Phillim.  122 ;  Masterman  v. 
Maberly,  2  Hag.  235.  See  Rymer  v.  Clarkson,  1  Phillim.  22 ; 
In  bonis  Cosser,  1  Rob.  633 ;  Fulleck  v.  Atkinson,  3  Hag.  527 ; 
Wood  Y.  Medley,  1  Hag.  661 ;  In  botm  Rae,  27  L.  R.  Ir.  116. 

The  following  rules  must  be  understood  as  relating  only  to 
wills  of  personalty  not  within  the  Statute  of  Frauds  or  the 
Wills  Act. 

A  will  not  found  in  the  testator's  possession   cannot  be  Proof  of  hand- 
established  merely  on  the  proof  of  the  testator's  handwriting.  ^^    ^' 
Machin  v.  Grindell,  2  Lee,  406 ;  Jameson  v.  Cooke,  1  Hag.  82 ; 
Crisp  V.   Walpole,  2  Hag.  541  ;  Rutherford  v.  Maule,  4  Hag. 
213 ;  Bussell  v.  Marriott,  1  Curt.  9 ;   Wood  v.  Goodlake,  2  Curt. 
82,  176  ;  2  Moo.  P.  C.  354,  436. 

A  will  bearing  an  execution  or  attestation  clause,  but  un-  Will  with 
executed  or  unattested,  will  be  presumed  not  to  have  been  finally  oknse^^imt 
adopted  as  the  will  of  the  testator.      Scott  v.  Rhodes,  1  Phillim.  ^^^  atteeted. 
19  ;  Abbott  v.  Peters,  4  Hag.  380 ;  Beaty  v.  Beaty,  1  Add.  154 ; 
Montefiore  v.  Montefiore,  2  Add.  357  ;  Stewart  v.  Stetcart,  2  Moo. 
P.  C.  193 ;  Bragg  v.  Dyer,  3  Hag.  207. 

Such  presumption  may  be  rebutted  i£  sufficient  grounds  can 
be  shown  for  the  omission  to  execute  or  attest  it,  such  as 
ill-health,  or  unavoidable  accident,  or  if  it  appears  that  it  was 
intended  to  take  effect  as  the  testator's  will  in  the  form  in 
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Chap.  vin.  which  it  is  found.  In  bonis  TayloTy  1  Hag.  641 ;  VHuiUe  v. 
Woody  2  Cas.  t.  Lee,  22 ;  Lamkin  v.  Babb,  1  Cas.  t.  Lee,  1 ; 
Scott  V.  Rhodes^  1  Phillim.  12 ;  Mastemian  v.  Maberly^  2  Hag. 
247  ;  Roby  v.  Hoby,  1  Hag.  146 ;  Forbes  v.  Gordon,  3  Phillim. 
614 ;  Thonias  v.  Wall,  3  Phillim.  23  ;  In  bonis  Lamb,  4  N.  of 
C.  561 ;  Buckle  v.  Buckle,  3  PhiUim.  323  ;  Allen  v.  Manning, 
2  Add.  490  ;  Harris  v.  Bedford,  2  Phillim.  177. 

Where  the  will  includes  property  which  can  only  be  given 
by  a  will  executed  with  certain  formalities,  the  same  pre- 
sumption  arises  that  the  will  was  intended  to  be  executed 
with  such  formalities.  In  bonis  Heme,  1  Hag.  222,  226 
Douglas  v.  Srnith,  3  Knapp,  1 ;  Elsden  v.  Ekden,  4  Hag.  183 
Oillow  V.  Burne,  4  Hag.  291 ;  Reynolds  v.  White,  2  Lee,  214 
Reeves  v.  Glover,  2  Lee,  359. 

It  seems  if  the  will  includes  realty,  and  the  gift  of  the 
personalty  is  made  dependent  on  the  gift  of  the  realty,  probate 
of  the  wiU  as  regards  the  personalty  would  be  refused  as  welL 
Tudor  v.  Tudor,  4  Hag.  199,  n. 

A  paper  intended  to  be  effectual,  pending  the  preparation  of 
a  more  formal  document,  will  take  effect  as  a  will,  if  no  formal 
document  is  executed.  Popple  v.  C unison,  1  Add.  377 ;  Forbes 
V.  Gordon,  3  Phillim.  614;  Hdttatt  v.  Hattatt,  4  Hag.  211. 

Instructions  for  a  will  may  take  effect  as  a  will,  if  the 
testator  was  prevented  by  death  from  executing  a  formal  will. 
Bone  V.  Spear,  1  Phillim.  345 ;  Green  v.  Skipicorth,  ib.  63 ; 
Wood  V.  Wood,  ib,  357 ;  Huntington  v.  Huntington,  2  ib.  213 ; 
Sikes  V.  Snaith,  ib.  351 ;  Must  v.  Sutclijfe,  3  ih.  104;  Nathan 
V.  Morse,  ib.  529 ;  Leicis  v.  Letcis,  ib.  109 ;  Allen  v.  Manning, 
2  Add.  490 ;  Goodman  v.  Goodman,  2  Lee,  109 ;  Robinson  v. 
Chamberlayne,  ib.  129;  Brown  y.  Ftrrant,  ib.  418 ;  Burrows  y. 
Burrows,  1  Hag.  109. 

Where  there  is  an  interval  between  the  preparation  of 
instructions  for  a  will  and  the  death  of  the  testator,  the 
instructions  will  take  effect  as  a  wiU  only  upon  evidence  that 
the  testator  adhered  to  them  down  to  his  death.  Bone  v. 
Spear,  1  Phillim.  345;  Devereux  v.  Bullock,  ib.  60,  72 
Sand/ord  v.  Vaughan,  ib.  48 ;  In  bonis  Heme,  1  Hag.  222 
Baincick  v.  Mullings,  2  Hag.  225  ;   Mitchell  v.  Mitchell,  ib.  74 
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Dingle  v.   Bingkj  4  ib,   388 ;    Reay  v.    Cowcher,  2   ib.   249  ;    C^P  ▼HI. 
Antrobus  v.  Nepean^  1  Add.  399;   Munro  v.   CoutfSy  1  Dow, 
437 ;    Matthews  v.  ITam^r,  4  Yes.   186 ;    To/re  v.  Cfl«^fc,  2 
Moo.  P.  C.  133. 

An  imexeouted  paper,  oontaining  only  a  partial  disposition  Partial 
of  the  testator's  property,  will  not  take  effect  as  a  will,  unless  ^'^^  ^^^ 
it  be  shown  to  contain  the  final  intention  of  the  testator  as  far 
as  it  goes.  Montefiore  v.  Montefiore^  2  Add.  354 ;  Cundy  v. 
Medley^  1  Hag.  140;  Maclae  v.  Ewingy  ib.  317;  In  bonis 
Wenlockj  ib.  551 ;  In  bonis  Robinson^  ib.  643 ;  Devereiix 
V.  Bullock,  1  Phillim.  60 ;  Sandford  v.  Vauglmny  ib.  48 ; 
Theakston  v.  Marson,  4  Hag.  200  ;  Bayle  v.  Mayne^  3 
PhilUm.  504.  - 

Alterations  in  the  wiU  of  a  soldier  which  was  made  while  Alterations. 
on  actual  military  service  wiU  be  presumed  to  have  been  made 
during  the  continuance  of  such  service.      In  bonis   Ttceedale, 
3  P.  &  D.  204. 

A  charge  of  legacies  on  real  estate  contained  in  a  will  duly  charge  of 
executed  to  affect  realty  will  include  legacies  given  by  a  subse-  ^^l^  ^^ 
quent  unattested  will  when  the  testator  is  one  of  the  persons 
competent  to  dispose  of  his  personalty  by  such  will.  Buckeridge 
V.  Ingranij  2  Ves.  jun.  652 ;  Sheddon  v.  Godrich,  8  Ves.  481  ; 
Wilkinson  v.  Adam,  1  V.  &  B.  445  ;  Swift  v.  Nash,  2  Kee.  20 ; 
see  Rose  v.  Cunynghame,  12  Ves.  29. 

Legacies  charged  upon  real  estate  as  an  auxiliary  fund  may 
be  revoked  by  a  subsequent  valid  will,  though  not  executed 
so  as  to  affect  realty.  Brudemll  v.  Broughton,  2  Atk.  268  J 
A.'G.  V.  JFardy  3  Ves.  327. 

Legacies  charged  only  upon  real  estate  cannot  be  revoked 
by  &  subsequent  valid  will  not  executed  so  as  to  affect  realty. 
Beckett  v.  Harden,  4  Mau.  &  S.  1 ;  Locke  v.  James,  11 
M.  &  W.  901 ;  see  Mortimer  v.  West,  2  Sim.  274 ;  Fitzgerald 
V.  Field,  I  EuBs.  428. 

Legacies  given  out  of  a  mixed  fund  of  realty  and  personalty 
can  be  revoked  by  a  valid  will  not  executed  to  affect  realty 
only  so  far  as  they  are  payable  out  of  the  personalty,  Stocker 
V.  Earbin,  3  B.  479. 


60 


WILLS  OF  SOLDIERS  AND  SEAMEN. 


Kevocation 
by  marriage 
and  birth  of 
childr^i. 


Chap.  vni.  A  valid  will  of  personalty  not  executed  to  afiect  realty  may 
dispose  of  any  portion  of  the  personalty  free  from  legades, 
though  the  effect  may  he  to  increase  a  charge  of  legacies  on 
realty  contained  in  a  prior  will  effectually  disposing  of  real 
estate.     Coxe  v.  Bassett^  3  Ves.  155. 

The  marriage  of  a  privileged  testator  or  the  hiith  of  a  duld 
suhsequent  to  the  date  of  the  will  will  not  alone  revoke  the  will. 
Doe  V.  Barfordy  4  M.  &  S.  10 ;  Wellington  v.  Wellington^  4  Burr. 
2171 ;  Welh  v.  Wikoriy  5  T.  E.  62,  n. ;  Jackson  v.  Surlock^ 
Amh.  495. 

But  the  hirth  of  children  alone  after  the  date  of  the  will 
affords  a  presumption  against  the  will.  Johnston  v.  Johnston^ 
1  Phillim.  447. 

A  privileged  will  is  revoked  hy  the  suhsequent  marriage  of 
the  testator  and  the  hirth  of  children,  unless  the  wife  and 
children  are  provided  for  hy  the  will  or  hy  a  previous  settlement. 
Overbuiy  v.  Overburp,  2  Stow.  242  ;  see  1  Phillim.  479 ;  Kenehel 
V.  Scrafiorty  2  East,  530  ;  Doe  v.  Lancashire,  5  T.  R.  49  (post- 
humous child). 

The  same  rule  applies  to  the  case  of  a  widower  who  marries  a 
second  time  and  has  children,  though  the  will  may  be  in  favour 
of  children  by  the  first  marriage.  Christopher  v.  Christopher^ 
Dick..  445 ;  Holloway  v.  Clarke,  1  Phillim.  339 ;  Walker  v. 
Walker,  2  Curt.  854. 

It  appears  to  be  unsettled  whether  the  birth  of  children  by  a 
first  wife  after  the  date  of  the  will  and  marriage  to  a  second  wife 
revokes  the  will.     Oibbons  v.  Caunf,  4  Ves.  848. 

The  will  is  not  revoked  where  it  does  not  dispose  of  all  the 
testator's  estate.  See  Kenebel  v.  Sera/ton,  2  East,  541 ;  Marston 
V.  Roe  d.  For,  8  Ad.  &  E.  57 ;  Brady  v.  Ciibitt,  Dougl.  40  ;  Doe 
d.  Shelley  v.  Edlin,  4  A.  &  E.  582. 

Provision  made  for  the  wife  alone  by  a  settlement  or  by  the 
will  itself  will  not  prevent  its  revocation.  Marston  v.  Roe  d.  Fox, 
8  A.  &  E.  14 ;  2  Nev.  &  P.  504. 

Provision  by  a  settlement  subsequent  to  the  will  will  not 
prevent  revocation.  Israeli  v.  Rodon,  2  Moo.  P.  C.  51 ;  see 
Talbot  V.  Talbot,  1  Hag.  705 ;  Ex  parte  Ikhester,  7  Ves.  348 ; 
Johnston  v.  Wells,  2  Hag.  561 ;  In  bonis  Cadyitold,  1  Sw.  &  T.  34. 
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The  will  is  not  revoked  where  such  revocation  would  not  benefit    Chap.  vm. 
the  afterbom  children.     Sheath  v.  Yorkj  1  V.  &  B.  390. 

The  fact  that  the  wife  and  children  predecease  the  testator 
will  not  revive  the  revoked  will.  Melyar  v.  Helyar^  1  Fhillim. 
413 ;  Sullivan  v.  Sullicarty  ib.  343  ;  Emerson  v.  Bovilky  ib.  342 ; 
oveiTuling  Wright  v.  Nethencood^  2  Salk.  539,  n. ;  2  Phillim. 
266,  n. 

In  the  case  of  privileged  wills  it  seems  clear  that  a  will,  though 
revoked  bj  marriage  and  birth  of  children,  may  be  set  up  again 
by  evidence  of  intention  to  adhere  to  it,  such  wills  being  free 
from  the  operation  of  the  Statute  of  Frauds  and  Wills  Act. 
See  Marston  v.  Roe  d.  FoXy  8  A.  &  E.  14 ;  Gibbens  v.  Cross, 
2  Add.  455 ;  Fox  v.  Marston,  1  Curt.  494 ;  Israeli  v.  JRodon, 
2  Moo.  P.  C.  51 ;  Matson  v.  Magrath,  1  Rob.  680 ;  Tapster  v. 
HoUzappfely  5  N.  of  0.  554. 
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REVIVAL — REPUBLICATION — INCORPORATION. 


I. — Eevival  of  Wills. 


Cliap.  IX. 

No  will  re- 
voked to  be 
revived  other- 
wise than  by 
re-executioD, 
or  a  codicil 
to  revive  it. 


Revocation 
of  revoking 
will. 


Revival  by 
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The  Wills  Act  (1  Vict.  c.  26),  s.  22,  enacts,  that  no  wUl 
or  codicil,  or  any  part  thereof  which  shall  be  in  any  manner 
revoked,  shall  be  revived  otherwise  than  by  the  re-execution 
thereof,  or  by  a  codicQ  executed  in  manner  thereinbefore 
required,  and  showing  an  intention  to  revive  the  same ;  and 
when  any  will  or  codicil  which  shall  be  partly  revoked  and 
afterwards  wholly  revoked  shall  be  revived,  such  revival  shall 
not  extend  to  so  much  thereof  as  shall  have  been  revoked  before 
the  revocation  of  the  whole  thereof,  unless  an  intention  to  the 
contrary  shall  be  shown. 

Where  a  testamentary  disposition  is  revoked  by  a  subsequent 
disposition,  which  latter  is  in  its  turn  revoked,  the  former  dis- 
position is  not  thereby  revived.  Burtenshaw  v.  Gillei^  Cowp. 
49 ;  In  bonis  Jirotcn,  1  Sw.  &  T.  32  ;  Brotcn  v.  Broum,  8  E.  &  B. 
876 ;  Wood  v.  Wood,  1  P.  &  D.  309 ;  see  M'Ara  v.  WCa^^ 
23  L.  E.  Ir.  138. 

Where  the  testator  by  his  will  gave  all  his  property  to  A 
and  by  a  second  will  gave  his  real  estate  to  B  and  then 
revoked  the  second  will,  it  was  held  that  the  first  will  took 
effect  only  on  the  personalty.  In  bants  Hodgkinsony  (1893) 
P.  339. 

It  has  been  doubted  whether  since  the  Wills  Act  a  codicil, 
described  as  a  codicil  to  a  will  of  a  particular  date  which  has 
been  revoked,  would  be  sufficient  to  revive  the  revoked  will  in 
the  absence  of  any  additional  evidence  of  "  intention  to  revive 
the  same."  In  bonis  SteelCj  1  P.  &  D.  575  ;  see  In  bonis 
Lindsay^  8  Times  L.  R.  507. 
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There  is  an  obTions  distiiiotion  between  a  oodioil  inooiporating     Chap.  ix. 
and  giying  effect  to  earlier  unattested  instruments,  for  which 
purpose  a  mere  reference  is  sufficient,  and  a  codicil  reviving 
a  revoked  instrument. 

There  are,  however,  cases  in  which  a  codicil  described  as 
a  oodidl  to  a  particular  will  which  has  been  revoked  by 
marriage,  there  being  no  other  will  in  existence,  has  been  held 
sufficient  to  revive  the  revoked  will.  In  bonis  Chapman^  1  Rob. 
1 ;  Payne  v.  TrappeSy  1  Rob.  583. 

This  was  clearly  the  rule  before  the  Wills  Act.  Lord  Walpok 
V.  Earl  of  Orford,  3  Ves.  402 ;  8.  C,  7  T.  R.  138. 

In  the  case  of  Neate  v.  Pickard^  2  N.  of  0.  406,  and  in  In 
bonis  ReynoldSy  3  P.  &  D.  35,  there  appear  to  have  been 
express  words  of  confirmation ;  see,  too,  McLeod  v.  McNab^ 
(1891)  A.  0.  471,  P.  0. 

It  seems  a  codicil  described  as  a  codicil  to  a  will  of  a  particular  Contingent 
date,  though  the  codicil  is  directed  to  take  effect  only  in  events 
which  do  not  happen,  may  have  the  effect  of  reviving  the 
will.     In  bonis  Da  Silm^  2  Sw.  &  T.  315 ;  see  Parsons  v.  LanoCy 
1  Ves.  Sen.  190. 

If  there  are  two  wills,  the  later  of  which  revokes  the  earlier,  CodioU  re- 

feirinfif  to  will 

it  seems  a  codicil  described  as  a  codicil  to  the  testator's  last  will,  revoked  by 
but  giving  the  date  of  the  revoked  will,  will  not  revive  that  will  ^  ' 
or  revoke  the  second  will.  In  bonis  Mat/y  1  P.  &  D.  581 ;  In 
bonis  Incey  2  P.  D.  111.  These  cases  may  very  well  be  sup- 
ported on  the  ground  that  the  description  of  the  will  by  the 
codicil  was  ambiguous,  the  will  of  the  date  mentioned  not  being 
the  last  will  of  the  testator,  or,  in  fact,  his  will  at  all,  as  it  had 
been  revoked.    In  bonis  EdgCy  9  L.  R.  Ir.  516. 

In  In  bonis  Andersony  39  L.  J.  P.  55,  the  principle  applied 
was  the  same.  In  that  case  the  codicil  was  expressed  to  be  a 
codicil  to  the  testator's  last  will,  but  confirmed  a  will  by  date 
which  had  been  revoked. 

In  In  bonis  Wilson,  1  P.  &  D.  582,  the  codicil,  though 
referring  to  a  revoked  will  by  date,  went  on  to  refer  to  certcun 
bequests  as  contained  in  that  will,  which  were,  in  fact,  contained 
in  a  later  will.  There  was,  therefore,  a  clear  case  of  mistaken 
description. 
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If  the  oodioil  not  only  refers  to  the  revoked  will  by  date  but 
also  refers  to  the  provisions  of  the  revoked  will,  probate  will  be 
granted  of  the  revoked  will,  the  subsequent  will  and  the  oodioil 
together.  In  bonis  StedJiam ;  In  bonis  Dyke^  6  P.  D.  205 ;  In 
bonis  Chilcott,  (1897)  P.  223. 

Where  a  will  was  revoked  by  a  subsequent  will,  a  codicil 
desoribed  as  a  codicil  to  the  testator's  last  will,  and  confirming 
certain  dispositions  contained  in  the  revoked  will,  had  the  effect 
of  reviving  the  revoked  will.  In  bonis  Van  Cutsenij  63  L.  T. 
252. 

Where  a  codicil  merely  refers  by  recital  to  a  revoked  will, 
the  revoked  will  is  not  revived.    In  bonis  Dennis,  (1891)  P.  326. 

A  testamentary  disposition,  written  at  the  foot  of  a  will 
revoked  by  marriage,  and  referring  to  a  bequest  contained  in 
the  will,  though  not  referring  to  the  will  in  terms  or  described 
as  a  codicil,  is  sufficient  to  revive  the  will.  In  bonis  Terrible j 
2  Sw.  &  T.  8. 

The  fact  that  a  codidil  is  found  attached  by  tape  to  a  will 
which  has  been  revoked  by  a  later  will  will  not  revive  the 

4 

revoked  will.    Marsh  v.  Marsh,  1  Sw.  &  T.  628. 

A  will  which  has  been  destroyed  and  no  longer  exists  in 
writing  cannot  be  revived  by  a  codicil,  though  there  may  be  a 
draft  of  the  will  in  existence.  Hak  v.  Tokelove,  2  Rob.  318; 
Newton  v.  Netcfon,  12  Ir.  Oh.  118;  Rogers  v.  Ooodenough, 
2  Sw.  &  T.  342 ;  In  bonis  Reade,  (1902)  P.  75. 

A  codicil  which  refers  to  a  will  by  date  and  makes  certain 
alterations  in  it  and  then  confirms  the  will,  does  not  revive  so 
much  of  the  will  as  has  been  altered  by  intermediate  codicils. 
Crosbie  v.  Macdoual,  4  Ves.  610 ;   Green  v.  Tribe,  9  Ch.  D.  231. 

But  a  second  codicil  confirming  the  will  and  reciting  and 
treating  as  unrevoked  certain  dispositions  of  the  will  which  have 
in  fact  been  revoked  by  a  first  codicil,  revives  the  will  without 
the  alterations  made  by  the  first  codicil.  McLeod  v.  McNab, 
(1891)  A.  C.  471,  P.  C. 

Where  a  testator  had  by  a  third  codicU  revoked  the  first  and 
second  codicils,  and  by  a  fourth  codioil  confirmed  his  will  and 
former  codicils,  it  was  held  that,  as  the  fourth  codicil  confirmed 


REPUBLICATION.  66 

the  third,  the  first  and  second  remained  revoked.     In  bonis     Chap.  n. 
CarriH,  66  L.  T.  379. 

A  codicil  which  revokes  one  of  several  legacies  which  have 
been  ineffectually  struck  through  since  the  execution  of  the  will 
and  confirms  the  will  confirms  it  with  the  legacies  which  have 
been  erased  except  so  far  as  revoked  by  the  codicil.  In  re  Ray; 
Kerr  v.  Stinnear^  (1904)  1  Ch.  317. 

II. — Bepublioation. 

A  distinction  must  be  made  between  revival  of  a  revoked  Republication 
testamentary  instrument  and  republication  of  a  valid  testamen-  teatmentary 
taiy  instrument  in  such  a  way  as  to  make  it  operate  as  at  the  "^at^n^ent. 
date  of  republication. 

It  is  clear  that  any  reference  which  would  be  sufficient  to 
revive  a  revoked  instrument  would  be  sufficient  to  republish  an 
earlier  unrevoked  instrument.  But  a  reference,  sufficient  to  re- 
publish, would  not  necessarily  revive  a  revoked  instrument. 

Thus  a  codicil  described  as  a  codicil  to  a  will  republishes  the 
-will  though  it  may  not  be  sufficient  to  revive  the  will  if  revoked. 
Acherley  v.  Vernon^  3  B.  P.  C.  85 ;  Barnes  v.  Crowe^  1  Ves.  Jun. 
486;  Skinner  v.  Ogle,  5  N.  of  C.  74;  1  Rob.  363;  Rowley  y. 
JEytoUy  2  Mer.  128,  as  corrected  in  45  Ch.  D.  637 ;  In  re  Cham-' 
pion;  Dudleys.  Champion,  (1893)  1  Ch.  101. 

Again,  a  testamentary  instrument  not  described  as  a  codicil 
but  written  at  the  foot  of  the  will  and  containing  a  reference  to 
the  executors  named  in  the  will  republishes  the  will.  Serocold 
V.  Heming,  2  Lee  Eccl.  490. 

But  a  will  is  not  republished  by  a  testamentary  instrument 
not  described  as  a  codicil  and  not  containing  any  reference  to 
the  will.    In  re  Smith;  Bilke  v.  Roper,  45  Ch.  D.  632. 

A  codicil  referring  to  a  will  of  a  particular  date  does  not 
republish  an  intermediate  codicil.  Burton  v.  Newhery,  1  Ch.  D. 
234. 

III. — ^Incorporation  of  Documents. 

Any  document  in  existence  when  the  will  is  executed,  and  Incorporation 
sufficiently  described  to  enable  it  to  be  identified,  may  be  in-  ^^    ^ 
oorporated  with  the  will,  and  may  be  referred  to  for  purposes 

T.W.  F 
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of  construction,  whether  incorporated  in  the  probate  or  not. 
Hitchinga  v.  Wood^  2  Moo.  P.  0.  365  ;  Aaron  v.  Aaron^  3  De  G. 
&  S.  475  ;  In  bonis  Sunderlandy  1  P.  &  D.  198  ;  In  bonis  Mercery 
2  P.  &  D.  91 ;  In  bonis  Danielle  8  P.  D.  14 ;  see  In  bonis 
Pascall,  1  P.  &  D.  (J06 ;  In  bonis  aHl,  2  P.  &  D.  6 ;  Quikamp- 
ton  V.  Going,  24  W.  E.  917  ;  In  bonis  Garnelty  (1894)  P.  90 ; 
Singleton  v.  Tomlinson^  3  App.  C.  404. 

It  has  been  said  that  the  document  must  not  only  be  in 
fact  in  existence  when  the  will  is  executed,  but .  also  that  it 
mujst  be  described  as  existing.  Van  Straubenzee  y.  Monk^  3 
Sw.  &  T.  6  ;  /n  bonis  JFatkins,  1  P.  &  D.  19 ;  In  bonis  Dallow^ 
ib.  189 ;  In  bonis  Sunderland^  ib,  198 ;  In  re  Kehoe^  13  L.  E. 
Ir.  13. 

If,  however,  the  document  is  proved  to  have  been  in  existence 
at  the  date  of  the  will,  and  is  sufficiently  identified  by  the 
description  in  the  will,  it  is  not  necessary  that  it  should  be 
actually  described  as  existing.  Singleton  v.  Totnlinson,  3  App.  C. 
404 ;  In  re  Coyte,  Coyte  v.  Coyte,  56  L.  T.  510 ;  University 
College  of  North  Wales  v.  Taylor,  (1907)  P.  228. 

A  document  sufficiently  referred  to  in  the  will,  though  not 
in  existence,  may  be  incorporated  if  it  exists  at  the  date  of  a 
codicil  to  the  will.  In  bonis  Hunt,  2  Eob.  622  ;  In  bonis  Stewart, 
32  L.  J.  P.  94 ;  3  Sw.  &  T.  192 ;  4  Sw.  &  T.  211 ;  In  bonis 
Lady  Truro,  1  P.  &  D.  221,  not  following  In  bonis  Mathias,  32 
L.  J.  P.  115;  3Sw.  &T.  100. 

But  for  this  purpose  it  must  be  clear  that  the  will,  if  read  as 
of  the  date  of  the  codicil,  refers  to  a  definite  instrument,  and 
that  the  instrument  in  question  satisfies  the  description  in 
the  will.  Durham  v.  Northen,  (1895)  P.  66;  In  bonis  Smart, 
(1902)  P.  238. 

Thus,  a  codicil  confirming  a  will,  which  directs  certain  pro- 
perty to  be  distributed  as  the  testator  may  by  any  memorandum 
or  deed  direct,  will  not  have  the  effect  of  incorporating  memo- 
randa executed  between  the  dates  of  the  will  and  codicil.  In 
bonis  Lancaster,  29  L.  J.  P.  155  ;  see  In  bonis  Warner,  10  W.  E. 
566 ;  In  bonis  MacGregor,  60  L.  T.  840. 

A  memorandum,  not  described  as  a  codicil,  written  on  the 
back  or  the  fourth  side  of  a  paper  containing  an  invalid  will,  to 


INCORPORATION  OF  DOCUMENTS.     .  67 

which  it  does  not  refer,  does  not  incorporate  the  will.     In  bonis     Chap.  IZ. 
Lrummond,  2  Sw.  &  T.  8 ;  In  bonis  Tovey,  47  L.  J.  P.  63 ;  see 
In  bonis  Willmott,  1  Sw.  &  T.  36. 

So  a  reference  to  executors  "  hereunder  named,"  or  the  words 
"  turn  over,"  will  not  incorporate  a  clause  not  contained  in  the 
hodj  of  the  will,  though  written  before  execution.  In  bonis 
Dallow,  1  P.  &  D.  189  ;  In  bonis  Dearie^  39  L.  T.  93 ;  see  In 
bonis  Watkins,  1  P.  &  D.  19. 

On  the  other  hand,  the  words  "  see  over,"  with  an  asterisk, 
have  been  held  sufficient  to  incorporate  a  sentence  on  the  second 
side  of  a  sheet  of  paper,  by  the  side  of  which  was  also  written 
"  see  over,"  with  an  asterisk.  In  bonis  Birty  2  P.  &  D.  214 ; 
see  In  bonis  Greenteooci,  (1892)  P.  7. 

The  cases  above  cited  on  the  subject  of  revival  are  also 
authorities  on  the  subject  of  incorporation. 

Thus  it  would  seem  that  a  memorandum  at  the  foot  of  a  will,  Hemorandam 
referring  to  something  contained  in  the  will,  would  incorporate  contents  of 
it,  though  there  is  no  express  reference  to  the  will  as  such.     In  ^   ' 
bonis  Terribhy  2  Sw.  &  T.  8 ;  In  bonis  Widdrington,  35  L.  J.  P. 
66 ;  see  Gardiner  v.  Courfhqpey  12  P.  D.  14. 

Upon  similar  principles  it  has  been  held  that  a  testamentary 
disposition  not  described  as  a  codicil,  but  written  on  the  back  of 
the  will  underneath  two  codicils  described  as  codicils  to  the  will, 
and  altering  a  provision  contained  in  the  second  codicil,  had  the 
effect  of  republishing  the  will  and  codicils.  Guest  v.  Willaseyy 
2  Bing.  429  ;  3  Bing.  614. 

A  reference  by  a  duly  attested  codicil  to  a  will  incorporates  Iteferenoe  to 
the  will,  if  the  reference  is  such  as  to  show  that  the  testator  ^oa"hioor- 
intended  to  incorporate  it,  and  if  there  is  only  one  document  ^"t^JS 
in  existence  to  which  the  term  "  will "  can  apply.     Barnes  v.  will. 
CrottCy  1  Ves.  Jun.  486 ;  Doe  d.  Williams  v.  JEvans,  1  Cr.  &  Mee. 
42 ;  Allen  v.  Maddock^  11  Moo.  P.  0.  427 ;  In  bonis  Heathcote, 
6  P.  D.  31. 

Similarly,  a  reference  in  a  codicil  to  a  prior  unattested  codicil  Reference  to 

unattested 

will  incorporate  it.     Ingoldby  v.  IngoMby^  4  N.  of  C.  493;  codioU. 
Smith's  Casey  2  Curt.  796. 

A  reference,  however,  in  a  codicil  to  a  will  and  prior  codi-  Reference  to 
dls,  where  there  are  a  will  and  oodioils  duly  attested,  will  then  are » 

f2 
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not  incorporate  a  codicil  not  duly  attested.  Croker  v.  Marquis 
of  Hertford,  3  Curt.  468 ;  4  Moo.  P.  C.  339. 

And  upon  the  same  principle  it  would  seem  that  a  reference 
by  a  codicil  to  a  will,  where  there  are  a  duly  attested  will  and 
some  unattested  codicils,  will  not  set  up  the  unattested  codicils. 
Utterton  v.  Robins,  1  Ad.  &  E.  423 ;  2  Nev.  &  M.  821 ;  In  bonis 
Phelps,  6  N.  of  C.  695 ;  Eayim  v.  Hill,  7  N.  of  0.  256 ;  see, 
however,  Hadburn  v.  Jervis,  3  B.  460;  Ouest  v.  Willasey,  2 
Bing.  429 ;  3  Bing.  614. 

Possibly  a  reference  to  a  will  in  general  terms  would  incor- 
porate all  the  valid  instruments  constituting  the  will,  such  as  a 
will  and  several  codicils. 

A  codicil  referring  to  a  will  by  date  incorporates  the  will 
of  that  date  only,  and  not  subsequent  codicils.  Burton  v. 
Newbery,  1  Ch.  D.  234 ;  In  bonis  ReynoMs,  3  P.  &  D.  35 ; 
French  v.  Eoey,  (1899)  2  Ir.  472. 

The  case  is  not  altered  by  the  fact,  that  a  valid  codicil, 
referring  to  the  will  by  date,  is  written  on  the  same  paper  as  a 
valid  will  and  an  intermediate  unattested  codicil.  In  bonis 
Mutton,  5  N.  of  C.  698 ;  In  bonis  Phelps,  6  ib.  695 ;  In  bonis 
Willmott,  1  Sw.  &  T.  36 ;  In  re  Spotten,  5  L.  E.  Ir.  403. 

Perhaps  where  a  codicil  is  directed  to  be  taken  as  part  of 
the  will,  a  subsequent  codicil  referring  to  the  will  by  date  and 
confirming  it  will  have  the  effect  of  confirming  the  codicil  as 
well.  See  Gordon  v.  Lord  Reay,  6  Sim.  274,  disapproved  in 
Burton  v.  Netcbery,  supra. 

If  the  codicil  recites  the  will  by  date  and  a  codicil  by  date, 
and  then  confirms  the  "  said  will,"  the  term  "  will "  may 
include  both  will  and  codicil.  Aaron  v.  Aaron,  3  De  Q.  &  S. 
476. 

As  to  whether  a  codicil  headed  "  This  is  a  fourth  codicil  to 
my  will "  would  incorporate  a  codicil  headed  "  This  is  a  third 
codicil  to  my  wiU,"  see  Stockil  v.  Punshon,  6  P.  D.  9. 

Incorporation  of  an  instrument  into  a  will  does  not  alter 
the  effect  of  the  instrument  so  far  as  it  is  already  valid. 
So  far  as  it  is  invalid  as  an  independent  instrument  it  takes 
effect  as  a  testamentary  disposition,  subject  to  the  ordinary 
rules  as  to  lapse,  ademption,  &c.,  applicable  to  wills.     The 
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result  may  be  that  a  yoluntaiy  settlement^  which  is  inope-  Chap.  ix. 
rative  as  regards  certain  property  comprised  in  it,  because 
it  has  not  been  effectually  vested  in  the  trustees,  may,  if  the 
voluntary  settlement  is  confirmed  by  the  will,  become  an 
efFectual  testamentary  gift  of  the  property.  Bizzey  v.  Flighty  3 
Ch.  D.  269. 

A  paper  not  in  existence  at  the  date  of  the  execution  of  a  Paper  not  in 
testamentary  instrument  cannot  be  incorporated  in  it  or  referred  ^^ot^ 
to  for  pmrposes  of  construction.      Countess  Fei^ana  v.  Lard  iaa>rporated. 
mrt/ord,  3  Curt.  468 ;  In  bonis  Watkim,  1  P.  &  D.  19 ;  In 
bonis  Dallaw,ib.  189;  Singleton  v.  Tomlimony  3  App.  C.  40 1; 
Smith  V.  Conder^  9  Ch.  D.  170  ;  see  In  bonis  Keller^  61  L,  J.  P. 
39  ;  65  L.  T.  763. 

A  testator  cannot  reserve  by  his  will  the  power  of  making  Power  cannot 
a   testamentary  disposition   of  his  property  by  a  subsequent  by  wm'of 
unattested  paper.     Habergham  v.    Vincent^  2  Ves.  Jun.  204;  ™?S^^*i^ 

4  B.  C.  C.  353  ;  Countess  De  Zichy  Ferraris  v.  Lord  Hertford^  3  unattested 
Curt.  468 ;  4  Moo.  P.  C.  339.  '^' 

Thus,  a  gift  to  trustees  to  hold  upon  the  uses  appointed  by 
a  letter  to  be  signed  by  the  testator  is  invalid.     Johnson  v.  Ballj 

5  De  G.  &  S.  86. 

But  there  is  no  objection  to  a  gift  to  persons  to  be  ascertained  Peraons  to 

take  under  a 

by  a  subsequent  act  on  the  part  of  the  testator,  provided  the  act  particular 
is  one  which  must  be  done  as  the  natural  result  of  the  state  of  ^^^^^ 
the  property  at  the  date  of  the  will,  and  is  in  no  way  dependent  on  a  subse- 
upon  a  power  reserved  by  the  will.     Stubbs  v.  Sargon,  2  Kee.  the  testator. 
255 ;  3  M.  &  Cr.  507,  where  the  gift  was  to  the  persons  who 
should  be  in  co-partnership  with  the  testatrix  at  the  time  of  her 
decease,  or  to  whom  she  should  have  disposed  of  her  business. 
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I. — Contract. 

A  CONTRACT  to  make  a  testamentary  disposition  in  favour  of  a 
particular  person  is  valid. 

If  the  contract  relates  to  a  devise  of  land,  thQ  contract  or  some 
memorandum  or  note  thereof  must  be  in  writing  and  signed  by 
the  party  to  be  charged  therewith  or  some  other  person  thereunto 
by  him  lawfully  authorised.  Humphreys  v.  Green,  10  Q.  B.  D. 
148 ;  Maddison  v.  AMeraon,  8  App.  C.  467. 

In  many  cases  a  testator  upon  the  marriage  of  a  daughter  or 
upon  some  other  occasion  makes  a  statement  as  to  his  testa- 
mentary intentions,  and  a  marriage  follows  or  the  conduct  of 
the  person  to  whom  the  statement  is  made  is  in  some  way 
influenced  by  it. 

In  these  cases  the  question  is,  Was  the  statement  an  offer  the 
acceptance  of  which  constituted  a  contract  (a),  or  was  it  a  mere 
statement  of  intentions  as  regards  the  future  made  with  a  view 
to  influence  the  conduct  of  those  to  whom  it  was  made,  but  not 
intended  to  create  a  binding  obligation  upon  the  person  making 
it  {h)  P  Haitimershy  v.  De  Biel,  12  CI.  &  F.  45 ;  Coverdak  v. 
Eastwood,  15  Eq.  121 ;  Synge  v.  Synge,  (1894)  1  Q.  B.  466  (a) ; 
Maddison  v.  Alderson,  8  App.  C.  467  ;  In  re  Fickm;  Farina  v. 
Fickus,  (1900)  1  Ch.  ^31  (6). 

If  a  contract  is  established  to  make  a  testamentary  gift  of 
particular  property,  for  instance  a  specific  piece  of  land,  it  can  be 
specifically  enforced  against  persons  claiming  under  the  testator 
as  volunteers.     Goylmer  v.  Paddiston,  2  Vent.  353,  8.  C.  mtb 
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nom.  OoUmere  v.  Battisony  1  Vern.  48 ;  Synge  v.  Synge^  (1894)      Cliap.  X> 
1  Q.  B.  466. 

If  the  testator  disposes  of  the  property  in  his  lifetime  a  right  if  testator 
of  action  immediately  arises,  as  the  performance  of  the  covenant  JJ^^^"^' 
has  heoome  impossible  through  his  act.  Synge  v.  Synge^  (1894)  imp'>8«ible, 
IQ.  B.  466. 

A  covenant  to  leave  a  legacy  of  fixed  amount  creates  a  debt,  Coyenant  to 
and  is  not  satisfied  by  a  gift  of  the  legacy  if  there  are  not  J^teaSbu 
sufficient  assets  out  of  which  to  pay  it.   Eyre  v.  Monro,  3  K.  &  J. 
305 ;  Grraham  v.  Wickham,  1  D.  J.  &  S.  474. 

But  a  covenant  to  leave  the  covenantee  all  the  property  or  a  Ooyenant  to 
shore  of  the  property  of  the  covenantor  does  not  create  a  debt. 
Bennett  v.  Honldsicorthy  6  Ch.  D.  671 ;    A.-G.  v.  Murray y  20 
L.  R.  Ir.  124 ;  Re  Vernon ;  Garland  v.  Shaw,  95  L.  T.  48. 

The  effect  of  such  a  covenant  is  to  leave  the  covenantor  free 
to  dispose  of  his  property  in  his  lifetime  by  gift  or  otherwise  as 
he  thinks  fit,  so  long  as  he  does  not  dispose  of  it  in  fraud  of  the 
covenant.  The  covenantee  is  entitled  to  have  the  covenant 
specifically  enforced,  and  he  will  take  subject  to  payment  of  the 
funeral  and  testamentary  expenses  and  debts  of  the  covenantor. 
Logan  v.  Wienholt,  1  CI.  &  F.  630 ;  7  Bl.  N.  S.  1 ;  Jones  v. 
Martin,  3  Anst.  882 ;  5  Ves.  266,  n. ;  Needham  v.  Kirkmany 
3  B.  &  Aid.  531 ;  CoverdaU  v.  Eaattcood,  15  Eq.  121. 

If  the  covenant  is  limited  to  the  personal  property  of  the  Evasion  of 
covenantor  and  he  buys  real  estate,  the  real  estate  is,  in  the  J|^]J!^tted°^*^ 
hands  of  the  heir  or  a  devisee,  charged  with  the  purchase  money. 
ieifw  V.  Madocka,  8  Ves.  150 ;  17  Ves.  48 ;  Cochran  v.  Chraham^ 
19  Ves.  63. 

And  though  the  covenantor  can  dispose  of  the  property  in 
his  lifetime,  he  cannot  defeat  the  covenant  by  a  disposition  by 
wiU,  nor  by  any  disposition,  which  has  the  same  effect  as  a 
testamentary  disposition,  for  instance,  a  voluntary  settlement 
whereby  he  settles  property  on  himself  for  life  with  remainders 
over.  Jones  v.  Martin,  3  Anst.  882 ;  5  Ves.  266,  n. ;  Fortescue 
V.  Hennah,  19  Ves.  67. 

If  the  covenant  is  to  give  a  sum  of  money  by  deed  or  will  Covenantor 
and  the  covenantor  performs  it  by  will,  the  covenantee  is  in  inperfopm- 
the  position  of  a  legatee,  and  subject  to  all  the  risks  of  a  ^^^ 
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^^P-^'     legatee  as  regards  debts  and  lapse.      In  re  Brookman^s  Trnat, 
covenant  need  5  Ch.  182  ;  Jervis  V.  Wol/erstan^  18  Eq.  16. 

not  provide 

against  lapse.  A  covenant  to  give  a  sum  of  money  by  deed  or  will  is 
discharged,  if  the  covenantee  dies  before  the  testator.  Jones 
V.  Howy  7  Ha.  267 ;  see  Needham  v.  Smithy  4  Euss.  318. 

A  contract  by  a  father  that  on  his  death  a  child  shall  have 
her  share  of  his  property  may  mean  an  equal  share,  but  a 
contract  that  a  child  shall  have  a  share  may  be  satisfied  by  a 
legacy.  Laver  v.  Fielder y  32  B.  1;  In  re  Fickud;  Farina  v. 
Fickm,  (1900)  1  Ch.  331. 

A  covenant  to  settle  an  estate  or  to  leave  or  pay  at  the 
covenantor's  death  a  sum  of  money  or  a  share  of  residue,  is 
performed  by  allowing  the  estate  or  sum  or  share  of  residue  to 
come  to  the  covenantee  under  the  intestacy  of  the  covenantor. 
Wilcocks  V.  WilcockSy  2  Vem.  568 ;  Blandy  v.  Widmore^  2  Vem. 
709 ;  1  P.  W.  324 ;  Lee  v.  D'Aranda,  1  Ves.  Sen.  1  ;  3  Atk. 
419;  Goldamid  v.  Goldsmid^  1  Sw.  211;  GartliBhore  v.  Chalie^ 
10  Ves.  1. 

If  less  than  the  share  covenanted  to  be  left  comes  to  the 
covenantee  under  the  intestacy,  the  share  so  coming  must 
be  taken  in  part  performance  of  the  covenant  Garthshore  v. 
Chalie^  10  Ves.  1 ;  see  Lechm^re  v.  Earl  of  Carlisle^  3  P.  W. 
211,  227. 

And  a  covenant  to  appoint  a  share  of  a  fund  is  satisfied  by 
allowing  that  share  to  pass  to  the  covenantee  in  default  of 
appointment.     Th  acker  v.  Key^  8  Eq.  408. 

But  intestacy  is  not  a  performance  of  a  covenant  to  leave  an 
not'^perfonned  annuity.     Couch  V.  Stratton,  4  Ves.  391 ;  Salisbury  v.  Salisbury^ 

by  intestacy,     q  g^.  526. 

Upon  performance  of  covenants  generally,  see  also  Bethell 
V.  Abraham,  3  Ch.  D.  590,  n. ;  22  W.  E.  745 ;  Cartwnyht  v. 
Carticright,  (1903)  2  Ch.  306. 

A  covenant  not  to  revoke  a  will,  though  made  under  a 
general  power  of  appointment,  is  a  valid  covenant.  A  breach 
cannot  be  prevented  by  injunction.  But,  if  it  is  broken  other- 
wise than  by  marriage,  an  action  for  damages  lies.  Bobinson  v. 
Ommanneyy  23  Ch.  D.  286. 
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A  ooYenant  not  to  exercise  a  power  operates  as  a  release  of      Cfcap.  x. 


the  power,  either  wholly  or  in  part,  according  to  the  extent  of  Covenant  not 
the  covenant.     Hurst  v.  Hursty  16  B.  372 ;  Davies  v.  Huffuenin^      appom  . 
1  H.  &  M.  730. 
A  coYenant  to  exercise  a  general  power  to  appoint  by  will  is  Covenant  to 

exerciBe 

r  a  valid  covenant.     It  cannot  be  enforced  by  an  order  for  specific  general 
\  performance,  but,  if  it  is  broken,  an  action  for  damages  lies.  P^^^- 

An  appointment  by  will  in  pursuance  of  the  covenant  makes 

the  fund  assets  for  payment  of  debts,  and  the  covenantee  has  no 

priority.      In  re  Parkin;  Hill  v.  SchicarZy  (1892)  3  Oh.  510  ; 

Be^u8  V.  Lairlet/,  (1903)  A.  C.  411. 
A  covenant  to  exercise  a   special  testamentary  power   of  Covenant  to 

appointment  has  been  held  to  be  void.      Palmer  v.   Lockey  special  power. 

15  Ch.  D.  294  ;  In  re  Bradshaw ;  Bradshaw  v.  BradshaiCy  (1902) 

1  Ch.  436. 
But  it  is  settled  that  where  such  a  covenant  has  been  entered  Covenant  does 

not  invalidate 

into,  a  will  made  in  performance  of  the  covenant  is  a  valid  appointment, 
exerdse  of  the  power.      Coffin  v.  Cooper ^  2  Dr.  &  Sm.  365 ; 
Palmer  v.  Locke^  15  Ch.  D.  294. 


11. — Trust. 

A.  Trust  not' Disclosed  by  Will, 

If  a  testator  gives  a  residuary  legatee  directions  which  have  Directions 
the  effect  of  diminishing  the  residue,  and  he  accepts  them  either  byresidaazy 
expressly  or  by  silence,  a  trust  will  be  fixed  on  hiih  to  carry  ^®fi^*^* 
them  out.      Wekett  v.  Rahy,  2  B.  P.  C.  386 ;  Byrn  v.  Godfrey^ 
4  Ves.  5  ;  Flower  v.  Martin,  2  M.*&  C.  459;    Cross  v.  Sprigg, 
6  Ha.   652;   In  re  Applebee;  Leveson  v.  Bealesy  (1891)  3  Ch. 
422. 

Again,  where  a  gift  is  made  in  absolute  terms,  but  the  Secret  trust. 
testator,  before  or  after  the  date  of  his  will,  communicates  to 
the  legatees  his  intention,  that  they  are  to  hold  the  gift  in  trust, 
and  they  either  accept  the  trust  or  acquiesce  in  it  by  silence, 
evidence  of  the  trust  is  admissible ;  and  if  the  evidence  estab- 
lishes the  trust,  effect  will  be  given  to  it  if  it  is  valid ;  if  it  is 
not,  the  property  will  go  to  the  heir  or  next  of  kin,  as  the 
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Ch^p.  X.     case  may  be.     Wallgrave  v.   Tehbs^  2  K.  &  J.  313 ;  M(m  v. 

Coopery  IJ.  &  H.  352 ;  Jones  v.  Badley,  3  Ch.  362 ;  French  v. 

French,  (1902)  1  Ir.  172  (H.  L.) ;  Momson  v.  iPFerran,  (1901) 

1  It.  360  ;  O'Brien  v.  (7o«(/ow,  (1905)  1  Ir.  51. 
Such  eyidenoe  is  admissible,  although  the  will  states  that  the 

gift  is  not  by  way  of  trust.     Russell  v.  Jackson^  10  Ha.  204  ; 

Re  Spencer's  Will,  57  L.  T.  519  ;  see  In  re  Crawshay ;  Cratcshay 

V.  Crawshay y  43  Ch.  D.  615. 

The  details  of  the  trust  must  be  disclosed  to  the  trustee  in 

the  testator's  lifetime,  otherwise  it  cannot  be  enforced,  and  the 

devisee  will  take  as  trustee  for  the  next  of  kin  or  heir.    In  re 

Boyes ;  Boyes  v.  CarriU,  26  Ch.  D.  531. 
Evidence  of         And  the  intention  to  create  a  trust  must  be  clearly  established. 
t:^Z^       Jone.  ..  Badley,  3  Ch.  362 ;  WCorn^Uk  v.   Grogan,  L.  R  4 

H.  L.  82 ;   Re  Downing' s  Estate,  60  L.  T.  140 ;   In  re  Pitt 

Rivers;  Sc-ott  v.  Pitt  Rivers,  (1902)  1  Ch.  403;  SullivanY,  Sullivan^ 

(1903)  1  Ir.  193. 
Gift  to  A  and      If  the  testator  is  induced  by  A  to  make  a  gift  to  A  and  B 
promiae  of  A    joi^^tly  on  the  faith  of  A's  promise  that  it  shall  be  applied  for 
where  A  and    certain  purposes,  the  trust  attaches  to  the  gift  to  both,  though 
tenants.  B  may  have  known  nothing  of  the  matter.     Rttssell  v.  Jackson^ 

10  Ha.  204. 
Where  A  and      A  di£Perent  rule  applies  if  A  and  B  are  tenants  in  common 
S^lmmon^'"  and  not  joint  tenants.     In  that  case  B  may  take  his  moiety 

free  from  any  trust.      Roichotham  v.  Dunnett,  8  Ch.  D.  430 ;  In 

re  Stead ;   Witham  v.  Andrew,  (1900)  1  Ch.  237 ;  Freeman  v. 

Laing,  (1899)  2  Ch.  359  ;  Gaddes  v.  Semple,  (1903)  1  Ir.  73. 
Gift  left  If  a  gift  is  made  by  will  to  A  and  B  as  tenants  in  oom- 

Bubsequent      mon  {a).  Or  as  joint  tenants  {b),  and  the  testator  afterwards  com- 
promise, municates  the  gift  to  A,  and  leaves  it  unrevoked  on  the  faith 

of  a  promise  by  A  to  apply  the  money  to  certain  purposes,  the 

trust  attaches  to  A's  moiety  only,  and  not  to  B's.     There  is 

here  no  fraud  inducing  the  original  gift.      Tee  v.  FsnHs,  2 

K.  &  J.  357  (a) ;  In  re  Stead;   Witham  v.  Andrew,  (1900)  1  Ch. 

237  (b) ;  see  also  Burney  v.  Macdonald,  15  Sim.  6 ;  Rowbotham 

V.  Dmnett,  8  Ch.  D.  430. 


TRUST.  76 

B.  Gift  upon  Trust  Verbally  Disclosed. 

Where  a  gift  of  personalty  is  made  to  a  person  and  the  testa-      Cli*P'  3C. 
tor  goes  on  to  declare  that  it  is  to  be  held  upon  trusts  or  applied  Gift  upon 

•  ij  'xjAAiix  -J  •     trusts  already 

for  purposes  already  communicated  to  the  legatee,  evidence  is  oommuni- 
admissible  to  show  what  the  trusts  or  purposes  are,  and  if  they  ^J^- 
have  been  communicated  to  the  legatee  before  the  date  of  the 
will  e£Fect  will  be  given  to  them  if  they  are  vaUd.  Crook  v. 
Brookingy  2  Vem.  50,  106 ;  Pring  v.  Pring^  2  Vern.  98 ;  Irvine 
V.  SuUivan,  8  Eq.  673 ;  Riordan  v.  Banon,  I.  R.  10  Eq.  469 ; 
In  re  Fleetwood;  Sidgreares  v.  Bretcer,  15  Oh.  D.  694 ;  In  re 
Huztahle;  Huxtable  v.  Crawfurd,  (1902)  2  Ch.  793  ;  see  In  bonis 
Marchanty  (1893)  P.  254,  a  curious  case. 

Evidence  is  not,  however,  admissible  to  contradict  the  will.  Evidence 
For  instance,  if  on  the  face  of  the  will  the  whole  is  given  on  ™ntr^ot  the 
trust,  evidence  is  not  admissible  to  show  that  the  trust  was  to  ^'^^* 
take  effect  only  during  the  life  of  the  donee.  In  reHuxtable,  supra. 

The  doctrine  of  these  cases  appears  to  have  been  established 
before  the  Wills  Act  by  analogy  to  the  cases  of  incorporation  of 
documents  in  wills,  but  it  is  difficult  to  understand  how  it  can 
have  been  upheld  since  the  Wills  Act.  That  Act  declares  that 
no  will  shall  be  valid  unless  it  shall  be  in  vn'iting ;  the  cases 
decide,  that  a  will  may  be  valid,  though  it  is  partly  in 
writing  and  partly  not. 

These  cases  do  not  apply  where  a  power  is  given  to  a  tenant  Mere  power 
for  life  to  dispose  of  the  property  in  accordance  with  wishes  propeS^r 
verbally  expressed.     InreHetley;  Hetley  v.  Hetley,  (1902)  2  ^;;J^^^e8. 
Ch.  866. 

Nor  do  they  apply  where  the  trusts  or  purposes  have  not  Wishes  not 

• 

been  communicated  till  after  the  date  of  the  will.     Johnson  v.  ^^d  tm" 
BalL  5  De  G.  &  S.  85,  discussed  in  In  re  Fleetwood,  15  Oh.  D.  afterdate  of 

'  '  '  will. 

594,   603;    Scott  v.   Brownrigg,  9  L.   R.  Ir.  246;    Balfe  v. 
Halpenny,  (1904)  2  Ir.  486. 

As  regards  lands,  tenements,  or  hereditaments,  the  Statute  of  Tmst  of  lands 
Frauds  (29  Car.  II.  c.  3),  s.  7,  enacts  that  all  declarations  of  writing, 
trusts  shall  be  manifested  and  proved  by  some  writing  by  the 
person  who  is  by  law  entitled  to  declare  such  trust,  or  by  his 
will,  or  else  they  shall  be  utterly  void  and  of  none  effect.     See 
Tiemey  v.  Wood,  19  B.  330  ;  Eronheim  v.  Johnson,  7  Oh.  D.  60. 
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CHAPTER  XL 


PROBATE  AND  ITS  EFFECT. 
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What  may  be 
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^^P-  M'  The  jurisdiction  to  grant  probate  depends  upon  the  existence 
within  the  jurisdiction  of  pei-sonal,  or  since  the  Land  Transfer 
Act,  1897  (60  &  61  Vict.  c.  66),  of  real  property  of  the  deceased. 
In  bonis  Drifwtnond,  2  Sw.  &  T.  118 ;  In  bonis  Tucker^  3 
•  Sw.  &  T.  585 ;  Hvans  v.  Burrell,  28  L.  J.  P.  82 ;  In  bonis 
Fittock,  32  L.  J.  P.  157 ;  In  bonis  Booth,  3  P.  &  D.  177;  In 
bonis  Bidson,  9  L.  R.  Ir.  21. 

If  there  is  personal  property  within  the  jurisdiction  probate 
will  be  granted  of  the  will  of  a  person  not  domiciled  within  the 
jurisdiction.     Robinson  v.  Pabner,  (1901)  2  Ir.  489. 

Every  instrument  containing  a  testamentary  disposition  or 
a£Pecting  a  prior  testamentary  disposition  of  personal  property, 
is  entitled  to  probate  if  properly  executed  and  attested.  In  bonis 
Durance,  2  P.  &  D.  406  ;   Toomer  v.  Sobinska,  (1907)  P.  106. 

If  an  instrument  is  testamentary  only  in  part,  so  much 
as  is  testamentary  may  be  proved.  Wb(fe  v.  Wolfe,  (1902) 
2  Ir.  246. 

A  testamentary  instrument  appointing  an  executor  is  entitled 
to  probate,  though  the  executor  renounces  probate.  O^Dicyer  v. 
Geare,  1  Sw.  &  T.  465 ;  29  L.  J.  P.  47 ;  In  bonis  Lancaster,  1 
Sw.  &  T.  454 ;  In  bonis  Jordan,  1  P.  &  D.  555. 

A  properly  attested  codicil  is  entitled  to  probate  by  itself, 
although  it  may  by  its  language  be  dependent  on  an  unattested 
will.  Gardiner  v.  Courthope,  12  P.  D.  14 ;  see  Eyre  t.  Eyre, 
(1903)  P.  131,  138. 

A  will  to  take  effect  upon  a  contingency  is  not  admissible  to 
probate  for  any  purpose  if  the  contingency  does  not  happen, 
and  is  inoperative  to  revoke  a  previous  will.  In  bonis  Hugo, 
2  P.  D.  73. 
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But  the  principle  does  not  apply  to  a  codicil  which  will  he     Chap.  XI. 
admitted  to  prohate,  even  if   it  is  conditional  and  contains  a  Contingent 
declaration  that  it  is  not  to  he  proved  unless  the  condition  is 
fulfiUedy  as  it   may  have  the  effect   of   repuhlishing  the  will. 
//*  bants  Da  Si/va,  2  Sw.  &  T.  315 ;  In  bonis  Colley,  3  L.  R. 
It.  243. 

An  instrument  appointing  guardians  merely  is  not  entitled  to  instroment 
prohate.     /«  Joww  Jfor^ow,  33  L.  J.  P.  87.  gu^l^! 

When  an  instrument  simply  revokes  a  will,  administration  Revocatory 
inU  be  granted  with  a  note  referring  to  the  instrument,  but  the  ^*"»»»- 
instrument  will  not  he  annexed  to  the   grant.      Toomer  v. 
Sobinska,  (1907)  P.  106. 

Prohate  of  the  will  of  a  married  woman  is  now  granted  in  the  "waia  of 
ordinary  common  form,  whether  she  was  married  hefore  or  since  ™oJJi^D, 
the  commencement  of  the  Married  Women's  Property  Act, 
1882-     See  Prohate  Rules,  March,  1887,  cited  In  re  Lambert's 
Estate;  Stanton  v.  Lambert y  39  Ch.  D.  626;  In  re  Jeversy  13 
L.  R.  Ir.  1 ;  In  bonis  Frice^  12  P.  D.  137  ;  see  ante,  p.  19  et  seq. 

The  effect  of  such  prohate  is  to  enahle  the  executor  to  get  in  Effect  of 
the  assets,  whether  they  pass  under  the  will  or  not,  hut  it  does  ^^  *  ^' 
not  affect  the  henefioial  title.   In  re  Lambert's  Estate ;  Stanton  v. 
Lambert,  39  Ch.  D.  626 ;   Smart  v.  Tranter,  43  Ch.  D.  587. 

When  a  married  woinan  is  domiciled  ahroad  and  makes  a  will,  Will  under 
which  is  not  valid  according  to  the  law  of  her  domicile,  hut  is  a  mu^^ 
valid  execution  of  a  power  of  appointment  over  property  within  J^^^cSed 
the  jurisdiction,  prohate  of  the  wiU  cannot  he  granted,  hut  abroad. 
administration  with  the  will  annexed  will  he  granted,  either 
general  or  limited  to  the  property  disposed  of  under  the  power, 
according  as  the  hushand  does  or  does  not  consent.     In  bonis 
Eattyburton,  1  P.  &  D.  90  ;  In  bonis  Trefond,  (1899)  P.  247 ;  In 
bonis  Vannini,  (1901)  P.  330. 

By  virtue  of  the  Land  Transfer  Act,  1897  (60  &  61  Vict.  Land 
c.  65),  B.  1  (which  applies  only  in  cases  of  death  after  the  1897. 
Ist  January,  1898),  real  estate,  including  real  estate  appointed 
under  a  general  power  of  appointment  hy  will,  devolves  to  the 
personal  representatives  of  a  deceased  person  as  if  it  were  a 
chattel  real,  and  prohate  and  letters  of  administration  may  he 
granted  in  respeot  of  real  estate  only,  although  there  is  no 
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Chap.  XI.  personal  estate.  Eeal  estate  does  not  include  land  of  copyhold 
tenure  or  customary  freehold  in  any  case  in  which  an  admission, 
or  any  act  by  the  lord  of  the  manor,  is  necessary  to  perfect  the 
title  of  a  purchaser  from  the  customary  tenant. 

The  Act  does  not  bind  the  Crown.     In  bonis  Hartley^  (1899) 
P.  40. 
^llof  In  cases  not  within  the  Act,  a  will  disposing  of  real  estate 

only,  though  the  real  estate  was  directed  to  be  converted  and 
debts  and  legacies  were  directed  to  be  paid,  was  not  entitled  to 
probate.  In  bonis  Drummond,  2  Sw.  &  T.  118 ;  In  bonis  Bootle, 
3  P.  &  D.  177. 

For  the  purpose  of  probate  the  proceeds  of  sale  of  land  sold 
under  the  Settled  Estates  Act  and  subject  to  re-investment  in 
land  were  treated  as  realty.  In  boni^  Lloyd^  9  P.  D.  65 ;  see 
now  the  Settled  Estates  Act,  1877  (40  &  41  Vict.  c.  18). 

But  if  the  real  estate  disposed  of  was  under  another  instrument 
held  upon  trust  for  sale  so  as  to  be  converted  in  equity,  the  will 
was  entitled  to  probate.  In  bonis  Gnnn^  9  P.  D.  242. 
-^poiniment  A  will  disposing  of  realty  only  was  entitled  to  probate  if  the 
testator  appointed  an  executor.  In  bonis  Jordan,  1  P.  &  D. 
655;  In  bonis  Miskellyy  I.  R.  4  Eq.  62;  In  bonis  Ctibbon,  11 
P.  D.  169. 

The  will  of  a  married  woman  disposing  only  of  real  estate 
belonging  to  her  for  her  separate  use  and  appointing  an  executor 
was,  even  before  the  Married  Women's  Property  Act,  1882 
(45  &  46  Vict.  c.  75),  entitled  to  probate.  Bromirigg  v.  Pike^ 
7  P.  D.  61  ;  In  bonis  Honiebuckle,  15  P.  D.  149. 

Before  that  Act  the  will  of  a  married  woman  made  in  pur- 
suance of  a  power,  and  taking  effect  only  upon  real  estate,  was 
not  entitled  to  probate  where  the  married  woman  survived  the 
coverture  without  republishing  the  will,  though  an  executor 
might  be  appointed.  G*Dtcyer  v.  Geare,  1  Sw.  &  T.  465 ;  In 
bonis  Burden,  1  P.  &  D.  325 ;  In  bonis  Tomlinson,  6  P.  D.  209. 
Foreign  will.  As  regards  foreign  wills,  where  a  person  is  in  terms  appointed 
executor,  probate  vrill  be  granted  to  him ;  but  where  the  powers 
granted  by  the  will  fall  short  of  the  powers  of  executors  accord- 
ing to  English  law,  a  grant  of  administration  will  be  made  here 
with  powers  as  near  as  may  be  to  those  granted  by  the  will. 
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In  Ionia  Earl,  1  P.  &  D.  450 ;  In  bonis  Briesemann,  (1894)      Chap.  XI. 
P.  260 ;  In  bonis  Von  Linden,  (1896)  P.  148. 

If  the  original  will  cannot  be  produced  in  England,  a  notarial 
copy  may  be  proved.  In  bonis  Lemme,  (1892)  P.  89 ;  In  bonis 
Von  Lindetiy  (1896)  P.  148. 

Where  the  testator  made  two  wills,  one  of  property  vested  in 
him  as  trustee,  the  other  of  his  own  property,  the  two  wills  were 
included  in  one  probate.     In  bonis  Clans,  31  W.  R.  924. 

If  a  will  purports  to  be  properly  executed  and  attested,  and  Perfect  will 
there  is  no  doubt  that  it  is  the  testator's  will,  the  Court  will  Se^S^ 
assume  that  it  was  properly  executed  and  attested,  though  the  «^«^^*^- 
evidence  of  the  attesting  witnesses  as  to  the  execution  may  not 
be  satisfactory.     This  doctrine,  of  course,  does  not  apply  if  the 
recollection  of  the  attesting  witnesses  as  to  some  defect  in 
execution  is  clear.    Lloyd  v.  Roberts,  12  Moo.  P.  C.  168;  Wright 
V.  Sanderson,  9  P.  D.  149 ;   Woodhouse  v.  Balfour,  13  P.  D.  2 
Wyatt  V.  Berry,  (1893)  P.  5 ;  Clery  v.  Bairy,  21  L.  R.  Ir.  162 
Glover  v.  Smith,  57  L.  T.  60 ;  Baytnan  v.  Bayman,  71  L.  T.  699 
In  bonis  Moore,  (1901)  P.  44;   Whiting  v.  Tanner,  89  L.  T.  71. 

In  the  absence  of  an  attestation  clause,  or  if  the  attestation  Affidavit  of 
clause  does  not  state  the  performance  of  the  necessary  cere- 
monies, the  will  must  be  proved  by  an  affidavit  of  one  of  the 
witnesses.  Bryan  v.  White,  2  Eob.  315;  Belbin  v.  Skeats, 
1  Sw.  &  T.  148 ;  Bowman  v.  Hodgson,  1  P.  «&  D.  362 ;  In  bonis 
Wilson,  1  P.  &  D.  269. 

If  no  evidence  is  obtainable  from  the  attesting  witnesses.  Attesting 
the  will  will  be  presumed  to  have  been  duly  executed,  even  in  dead, 
the  absence  of  an  attestation  clause.  Burgoync  v.  Showier, 
1  Rob.  5 ;  In  bonis  Luffman,  5  N.  of  0.  183 ;  In  bonis  Bickson, 
6  N.  of  C.  278 ;  Vinnicomb  v.  Butler,  13  W.  R.  392 ;  In  bonis 
Nicks,  34  L.  J.  P.  30 ;  In  bonis  Bees,  ib.  56 ;  Foot  v.  Stanton, 
1  Dea.  19 ;  2  Jur.  N.  S.  380 ;  In  bonis  Torre,  8  Jur.  N.  S.  494 ; 
In  bonis  Puddephatt,  2  P.  &  D.  97 ;  In  bonis  Peverett,  (1902) 
P.  205 ;  see  In  bonis  Jones,  46  L.  J.  P.  80 ;  Clarke  v.  Clarke, 
5  L.  R.  It.  47 ;  Sarris  v.  Knight,  15  P.  D.  170 ;  In  bonis  Malins, 
19  L.  R.  Ir.  231. 

Declarations  by  a  testator  that  he  has  duly  executed  his  wiU  Beclarations 
are  inadmissible  as  evidence  of  its  due  execution.     In  bonis 
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Ripky,  1  Sw.  &  T.  68;  Atkinson  v.  Morris,  (1897)  P.  40; 
Eyre  Y.  Eyre,  (1903)  P.  131. 

A  foreign  probate  will  not  affect  personal  property  in 
England,  but  a  duly  authenticated  copy  of  a  will  proved  in  a 
foreign  country  will  be  admitted  to  probate  in  England  without 
further  evidence  of  the  validity  of  the  will.  In  bonis  Smithy 
16  W.  E.  1130 ;  In  bonis  Earl,  1  P.  &  D.  450 ;  In  bonis  Hill, 
2  P.  &  D.  89 ;  Miller  v.  James,  3  P.  &  D.  5 ;  /n  bonis  Rule, 
4  P.  D.  76 ;  see  In  bonis  Prince  Eenry  the  69tt,  49  L.  J.  P. 
67 ;  In  bonis  Lost  Aly  Khan,  6  P.  D.  6 ;  In  re  Vallance,  48 
L.  T.  941. 

Where  the  will  has  been  proved  abroad  the  codicils  must 
also  be  proved  abroad.     In  bonis  Miller,  8  P.  D.  167. 

As  to  Scotch  confirmations,  see  the  Confirmation  of  Executors 
(Scotland)  Act,  1858  (21  &  22  Vict.  c.  56),  ss.  12,  16;  In 
bonis  Hyde,  2  P.  &  D.  86 ;  Hood  v.  Lord  Barrington,  6  Eq.  218; 
In  bonis  Ewing,  6  P.  D.  19. 

As  to  Irish  probates,  see  the  Probates  and  Letters  of 
Administration  Act  (Ireland),  1857  (20  &  21  Vict.  o.  79), 
s.  95. 

As  to  Colonial  probates,  see  the  Colonial  Probates  Act, 
1892  (55  &  56  Vict.  c.  5).     In  bonis  Smith,  (1904)  P.  114. 

The  question  whether  documents  not  in  themselves  of  a 
testamentary  character,  but  incorporated  with  the  will,  should 
be  included  in  the  probate  is  mainly  one  of  convenience. 

If  the  document  is  valid  in  itself  independently  of  the  will, 
it  would  seem  that  it  need  not  be  inoluded  in  the  probate,  if 
there  is  a  difficulty  in  procuring  its  production.  Sheldon  y. 
SJieldon,  1  Rob.  81 ;  In  bonis  Sebthorp,  1  P.  &  D.  106  ;  In  bonis 
Balme,  (1897)  P.  261. 

If  the  document  derives  its  validity  from  the  will  it  ought, 
as  a  general  rule,  to  be  included  in  the  probate.  Sheldon  v. 
Sheldon,  supra. 

If  the  document  incorporated  with  the  will  is  itself  testa- 
mentary it  should  be  included  in  the  probate. 

Thus,  where  an  English  will  refers  to  and  incorporates  a 
foreign  will  the  foreign  will  must  be  inoluded  in  the  probate, 
though  the  executors  of  the  English  will  may  have  nothing  to 
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do  with  the  property  disposed  of  by  the  foreign  will.     In  bonis     ^^P-^- 
JBTarm,  2  R  &  D.  83 ;  In  bonis  Lord  Eoirden^  43  L.  J.  P.  26  ; 
In  bonis  Crawford,  16  P.  D.  212 ;  In  bonis  Lockhari,  69  L.  T. 
21 ;  In  bonis  Western,  78  L.  T.  49. 

On  the  other  hand,  where  the  testator  makes  two  indepen- 
dent wills,  one  disposing  of  property  in  England  and  the 
other  of  property  in  a  foreign  country,  probate  will  only  be 
granted  of  the  English  will.  In  bonis  Coode,  1  P.  &  D.  449 ; 
In  bonis  As  for,  I  P.  D.  150 ;  In  bonis  Smart,  9  P.  D.  64 ;  In 
bonis  Bolton,  12  P.  D.  202 ;  In  bonis  Callatcatj,  15  P.  D.  147 ; 
In  bonis  De  La  Rne,  15  P.  D.  185  ;  In  bonis  Seaman,  (1891) 
P.  253 ;  //*  bonis  Fraser,  (1891)  P.  285  ;  In  bonis  Tamplin, 
(1894)  P.  39 ;  In  bonis  Murray,  (1896)  P.  65. 

Where  the  deceased  person  makes  no  disposition  of  his 
English  property,  but  leaves  a  will  expressly  confined  to 
foreign  property,  administration  of  the  English  property 
will  be  granted  as  upon  an  intestacy.  In  bonis  Mann,  (1891) 
P.  293. 

Where  a  clause  of  a  revoked  instrument  is  incorporated  the 
clause  alone  will  b3  included  in  the  probate.  In  bonis  Kehoe, 
7  L.  E.  Ir.  343. 

Probate  of  a  will  must  be  applied  for  in  the  Probate  Division,  where  will 
and  no  proceedings  can  be  taken  under  a  wiU  of  personal  --^^ 
property  till  the  will  has  been  proved,  unless,  perhaps,  probate 
is  alleged  and  admitted  on  the  pleadings.  Finney  v.  Hunt,  6 
Ch.  D.  98 ;  see  Tarn  v.  Commercial  Bank  of  Sydney,  12  Q.  B.  D. 
294;  Friestman  v.  Thomas,  9  P.  D.  210;  Bradford  y.  Young, 
26  Ch.  D.  656  ;  see  29  Ch.  D.  617 ;  In  re  Masonic  and  General 
Life  Assurance  Co,,  32  Ch.  D.  373. 

By  the  Court  of  Probate  Act,  1857  (20  &  21  Vict.  c.  77),  Probate,  Low 
B.  62,  it  is  provided  that  where  the  will  is  proved  in  solemn  ^^l^^y^ 
form,   or  its  validity  declared  in   a  contentious   matter,   the 
probate  shall  be  conelasive  evidence  of  the  validity  and  contents 
of  the  will  in  all  proceedings  affecting  real  estate. 

Sect.  63  provides  for  citing  the  heir.  If  the  heir  is  a  party 
to  a  probate  action  as  one  of  the  next  of  kin  and  appears  and 
defends,  he  cannot  afterwards  dispute  the  validity  of  the  will 

T.W.  G 
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ciiap.  XI.     in  respect  of  real  estate,  though  he  was  not  cited  as  heir. 
Beardsley  v,  Bcarckley,  (1899)  1  Q.  B.  746. 

Sect.  64  provides  for  notice  of  intention  to  use  the  probate 

of  a  will  not  proved  in  solemn  form  in  an  action  as  evidence  of 

a  testamentary  disposition  affecting  realty.      Barraclough  v. 

Oreenhough,  L.  E.  2  Q.  B.  612. 

Action  to  Where  the  wUl  had  not  been  proved  there  can  be  no  doubt 

ost&blish  win 

of  real  estate,  that  before  the  Land  Transfer  Act,  1897,  an  action  lay  in  the 
Chancery  Division  to  establish  it,  so  far  as  it  related  to  real 
estate.  For  the  old  practice  on  this  subject,  see  a  valuable  note 
in  Mr.  Dunning's  Concise  Precedents,  pp.  610  ^^  seq, 

Chaiicerj  Probate  is  conclusive  upon  the  question  whether  the  will  does 

DiYision  wiU  ^        ^        * 

not  set  aside    or  does  not  express  the  true  will  of  the  testator. 

of  legatee.  If  the  whole  or  any  part  of  a  will  is  procured  by  fraud  the 

objection  must  be  taken  when  probate  is  applied  for. 

After  probate  of  a  will  has  been  granted,  no  proceedings  can 
be  taken  in  the  Chancery  Division  to  have  a  legatee  declared 
a  trustee,  on  the  ground  that  the  testamentary  instrument 
under  which  he  claims  was  obtained  by  fraud.  Allen  v. 
M'Pherson,  1  H.  L.  19 1 ;  Meluish  v.  Milton,  3  Ch.  D.  27 ;  see 
Betfs  V.  Doughty,  5  P.  D.  26 ;  In  re  Birchall ;  Wilson  v.  Birchall, 
29  W.  R  461. 

Probate  Where  the  validity  of  a  will  has  been  contested  in  an  action 

procured  bj 

fraud.  and  probato  granted,  an   action  will  lie  to  have  the  probate 

revoked  on  the  ground  that  it  was  procured  by  fraud,  and 
such  an  action  will  lie  as  against  persons  who  were  not  parties 
to  the  fraud.     Birch  v.  Birch,  (1902)  P.  62,  130. 
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WHAT  PROPERTY   MAY   BE  DISPOSED   OP   BY  WILL. 

By  sect.  3  of  the  Wills  Aot,  it  is  enacted  that  every  person    Chap.  xn. 


may,  by  his  will,  bequeath  or  dispose  of  "  all  real  estate  and  i  Vict.  o.  26, 
all  personal  estate  which  he  shall  be  entitled  to,  either  at  law  ^'     ^^^ 
or  in  equity,  at  the  time  of  his  death,  and  which,  if  not  so  ^^7  ^ 
devised,  bequeathed  or  disposed  of,  would  devolve  upon  the  bj  will ; 
heir-at-law,   or  customary  heir    of    him,    or,    if    he    became 
entitled  by  descent,  of  his  ancestor,  or  upon  his  executor  or 
administrator;  and  that  the  power  hereby  given  shall  extend 
to  all  real  estate  of  the  nature  of  customary  freehold  or  tenant  comprising 
right,   or  customary  or  copyhold,  notwithstanding  that   the  freehS^^d 
testator  may  not  have  surrendered  the  same  to  the  use  of  his  *^?J^°l^ 
will,  or  notwithstanding  that,  being  entitled  as  heir,  devisee  surrender 
or  otherwise,  to  be  admitted  thereto,  he  shall  not  have  been  admittance; 
admitted  thereto,  or  notwithstanding  that  the  same,  in  con-  them"  as  could 
sequence  of  the  want  of  a  custom  to  devise  or  surrender  to  ?°J  ^®  devised 

*  ^  before  the 

the  use  of  a  will  or  otherwise,  could  not  at  law  have  been  Act; 
disposed  of  by  will  if  this  Act  had  not  been  made,  or  notwith- 
standing  that    the    same,    in  consequence  of  there  being  a 
custom  that  a  will  or  a  surrender  to  the  use  of  a  will  should 
continue  in  force  for  a  limited  time  only,  or  any  other  special 
custom,  could  not  have  been  disposed  of  by  will  according  to 
the  power  contained  in  this  Act,  if  this  Act  had  not  been 
made;  and  also  to  estates  pur  autre  tie  ....  and  also  to  all  estates  pur 
contingent,  executory,  or  other  future  interests  in  any  real  or  contingent 
personal  estate,  whether  the  testator  may   or   may  not   be  "^*®"^'*J 
ascertained  as  the  person  or  one  of  the  persons  in  whom  the 
same  respectively  may  become  vested,  and  whether  he  may 
be  entitled  thereto  under  the  instrument  by  which  the  same 
respectively  were  created,  or  under  any  disposition  thereof  by 

o2 
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deed  or  will ;  and  also  to  all  rights  of  entry  for  conditions 
broken,  and  other  rights  of  entry ;  and  also  to  such  of  the 
same  estates,  interests,  and  rights  respectively,  and  other  real 
and  peraonal  estate,  as  the  testator  may  be  entitled  to  at  the 
time  of  his  death,  notwithstanding  that  he  may  become  entitled 
to  the  same  subsequently  to  the  execution  of  his  will." 

Before  this  section  a  testator  could  only  devise  lands 
belonging  to  him  at  the  date  of  his  will.  The  will  was 
inoperative  as  regards  lands  acquired  after  its  date.  Now  the 
will  operates  upon  all  lands  belonging  to  the  testator  at  the 
time  of  his  death. 

By  the  Dower  Act,  1833  (3  &  4  Will.  IV.  c.  105),  a  widow 
is  not  to  be  entitled  to  dower  out  of  any  land  which  shall 
have  been  absolutely  disposed  of  by  her  husband  in  his  lifetime 
or  by  his  will. 

Under  this  section  and  sect.  3  of  the  Wills  Act  a  devise  of 
land,  whether  specific  or  by  general  words,  bars  the  widow's 
right  to  dower.  Lacey  v.  JTi//,  19  Eq.  346,  not  following  dicta 
in  Rowland  v.  Cuthbertsotiy  8  Eq.  466. 

A  devise  of  real  estate  generally  now  passes  copyholds 
though  not  surrendered  to  the  use  of  the  wiU,  whether 
there  ore  also  freeholds  or  not.  It  also  passes  an  equitable 
estate  in  copyholds.  Doc  d.  Clarke  v.  Ludlamy  7  Bing.  275 ; 
Torre  v.  Brotcne,  5  H.  L.  555,  674 ;  see  Seaman  v.  Woodsy  24 
B.  372,  378. 

Until  the  devisee  is  admitted  the  customary  estate  descends 
to  the  heir.  Though  the  lord  will  not  be  compelled  to  admit 
the  heir  if  there  is  a  devisee,  he  cannot  seize  because  the 
devisee  refuses  to  be  admitted  if  the  heir  is  willing  to  come 
in.  a.  v.  Garlandy  L.  R.  6  Q.  B.  269 ;  Garland  v.  Meady  ib. 
6  Q.  B.  441 ;  see  Allen  v.  Beicsei/y  7  Ch.  D.  453. 

The  widow's  right  to  freebench  is  barred  by  a  devise 
whether  there  is  or  is  not  a  custom  to  bar  freebench  by  a 
surrender.  Lacet/  v.  Hilly  19  Eq.  346;  Berrt/  v.  Oaukroger 
(1874),  B.  264.  Order  on  further  consideration,  July  2nd, 
1880,  see  Appendix. 

It  has  been  suggested  that  lands  of  a  testator  dying  without 
heirs  which  would  therefore  not  devolve  upon  ^'the  heir-at- 
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law  of  him,"  but  would  escheat  to  the  lord,  are  not  within  Chap.  XII. 
this  section,  and  therefore  that  a  will  disposing  of  lands  in 
such  a  case  must  be  executed  with  the  formalities  required 
by  the  Statute  of  Frauds.  Williams'  Eeal  Prop.  17th  ed. 
p.  53,  n. ;  Dunning's  Concise  Prec.  p.  3.  But  see,  as  to  the 
construction  of  a  similar  clause  in  a  colonial  statute,  Wenticorth 
V.  Humphrey,  11  App.  C.  619,  P.  C. ;  see,  too,  Ingilhy  v. 
Amcotts,  21  B.  585. 

Estates  pur  autrie  vie  are  dealt  with  in  Chapter  XLII.  Estates  jwir 

A  possibility  of  reverter  on  failure  of  a  fee  simple  conditional  ?!*  '^*.,*'.*f.'      , 

,     ^  Possibility  of 

is  devisable.     Pemberton  v.  Barnes,  (1899)  1  Ch.  544.  reverter. 

A  contingent  interest  in  real  or  personal  estate  vesting  in  Contingent 
a  person  after  his  death  is  transmissible  and  devisable.     Anon.,  v'eet^  after 
2  Vent   347 ;   Pinbury  v.   Elkin,   1   P.   W.  563 ;   Ingilby  v.  ^*<^^- 
Amcotts,  21  B.  585;  In  re  Crestcell;    Parkin  v.  CrcsweH,  24 
Ch.  D.  102. 

A  person  in  possession  of  land  without  other  title  has  a  Title  by 
devisable  interest.     Asher  v.  Whitloch,  L.  B.  1  Q.  B.  1 ;  Clarke  Sevisable? 
V.   Clarke,  I.  11.  2  C.  L.  395;  see  Gresley  v.  Mousley,  4  De 
G.  &  J.  78. 

The  third  section  does  not  make  anj  kind  of  personalty  But  not  the 
bequeathable  which  could  not  be  bequeathed  before ;  thus  a  Sf testator's 
testator  cannot  bequeath  a  promissory  note  made  to  him  so  ^*™®* 
Bs  to  pass  the  right  to  sue  on  it,   which   remains    in    the 
executor.     Bishop  v.  Curtis,  18  Q.  B.  879. 

Property  held  by  the  testator  in  joint  tenancy  survives  to  Property  held 
the  other  joint  tenants  and  cannot  be  given  by  will ;  thus,  for  tenancy, 
instance,  property  transferred  by  the  testator  into  the  joint 
names  of  himself  and  his  wife  where  there  is  nothing  to  rebut 
the  presumption  of  advancement  cannot  be  given  by  will, 
whether  by  specific  gift  or  otherwise.  Bummer  v.  Pitcher,  2 
M.  &  K.  262  ;  Coates  v.  Stevens,  1  T.  &  C.  Ex.  66 ;  Gronvenor 
V.  Burston,  25  B.  97  ;  Turner  v.  A.-G.,  I.  E.  10  Eq.  386. 

A  general  power  to  an  ascertained  person  to  appoint  the  Power  to  arise 
use  in  lands,  where  the  power  is  to  arise  only  upon  a  certain  wntingenoy. 
contingency,  could  always  be  exercised  before  the  contingency 
happened.    Balby  v.  Pullen,  2  Bing.  144  ;  9  J.  B.  Moo.  300  ; 
Logan  v.  Bell,  1  C.  B.  872. 
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Chap.  Xn. 

Power  to 
oontingent 
person  over 
the  legal 
estate. 


Power 
exercisable 
by  survivor  of 
two  persons. 


Power  to  be 
exercised  in 
writing. 


Power  of  dis- 
position not 
cut  down  to 
testamentary 
power. 


Prior  to  the  Wills  Act  it  was  held  that  a  general  power  to 
appoint  property  operating  upon  the  legal  estate  given  to  the 
survivor  of  two  persons  could  not  be  exercised  tiU  the  survivor 
was  ascertained.     Doe  v.  Tomkimony  2  Mau.  &  S.  165. 

This  doctrine,  however,  had  no  application  to  equitable 
estates,  and  is  apparently  abolished  by  the  Wills  Act.  Thomas 
V.  JoneSy  1  D.  J.  &  S.  63. 

A  power  to  be  exercised  by  the  survivor  of  two  persons 
"  after  the  decease  of  the  other  of  them  "  can  of  course  not 
be  exercised  till  the  survivor  is  ascertained.  Cave  v.  Cave^  8 
D.  M.  &  G.  131  ;  In  re  Bluckhurn ;  Smiles  v.  Blackhurny  43 
Ch.  D.  75. 

The  ordinary  power  in  a  marriage  settlement  given  to  the 
husband  and  wife,  and  the  survivor  of  them,  appears  to  come 
within  this  principle.  The  fact,  that  the  power  is  given  to 
them  jointly  during  their  joint  lives,  shows  that  neither  was 
intended  to  exercise  it  alone  duriog  the  life  of  the  other.  In 
re  Moires  Trusts,  46  L.  T.  723;  see  Mac  Adam  v.  Logan,  3 
B.  0.  C.  310. 

A  power  to  appoint  to  persons  living  at  a  certain  time 
cannot  be  exercised  before  the  time  arrives.  Blight  v.  Harfnoll, 
19  Ch.  D.  294. 

A  power  to  be  exercised  by  an  instrument  in  writing  could 
always  be  exercised  by  will.     Lisle  v.  Lisle,  1  B.  0.  C.  533. 

A  general  power  to  appoint  by  deed  or  instrument,  sealed 
and  delivered  before  a  certain  period,  cannot  be  exercised  by 
a  will  which  does  not  take  effect  till  after  the  period.  Cooper 
V.  Martin,  3  Ch.  47. 

A  power  to  appoint  by  will  to  A  and  others  may  be 
exercised  after  A's  death.  Paske  v.  Haselfoot,  2  N.  R.  568; 
33  B.  125. 

Where  a  power  of  disposition  over  property  is  given  to  a 
person,  the  power  may  be  exercised  by  deed  or  will,  and  will 
not  be  cut  down  to  a  testamentary  power  without  clear  words. 

Thus  a  gift  to  A  for  life,  with  a  power  to  dispose  of  the 
property  then  or  at  or  after  his  decease,  gives  A  a  power 
exercisable  by  deed  or  will.  Anon.,  3  Leon.  71,  pi.  108 ; 
Ex  parte    Williams,   1   J.   &  W.  89 ;    Tomlinson  v.   Dighton, 
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1  P.  W.  149 ;   1  Com.  194 ;  In  re  David's  Trusts,  Jo.  495 ;  JHiap.  xn. 

In  re  Morilock's  Trusts,  3  K.  &  J.  456 ;   Rumble  v.  Bowman, 

47  L.  J.  Gh.  62;   In  re  Jackson's  Will,  13  Ch.  D,  189;  see, 

too,  Sinnott  v.  Walsh,  5  L.  E.  Ir.  27.     The  oases  of  Kennedy 

V.  Kingston,  2  J.  &  W.  431 ;  Reid  v.  Reid,  25  B.  469 ;  Frecland 

V.  Pearson,  3  Eq.  658,  may  be  considered  overruled. 

On  the  other  hand,  if  any  words  are  used  which  would  be 
appropriate  only  to  a  testamentary  gift,  such  as  leave  or 
bequeath,  the  power  can  only  be  exercised  by  will.  Doe  v. 
Thorley,  10  East,  438 ;  Walsh  v.  Wallinger,  2  E.  &  M.  78 ; 
Patil  Y.  Heicetson,  2  M.  &  K.  434. 

.  Where  a  married  woman  who  is  tenant  for  life  has  power 
at  her  decease  to  dispose  of  property,  the  mere  fact  that 
the  life  interest  is  subject  to  a  restraint  on  anticipation  will 
not  cut  down  the  power  to  a  testamentary  power.  In  re 
Waddington;  Bacon  v.  Bacon,  W.  N.  1897,  p.  6  (8). 

But  the  power  may  be  so  cut  down  if  there  is  a  restriction 
upon  alienation  which  affects  the  corpus,  Archibald  v.  Wright, 
9  Sim.  161 ;  In  re  Floicer  ;  Edmonds  v.  Edmonds,  55  L.  J.  Ch. 
200  ;  34  W.  E.  149 ;  53  L.  T.  717. 

Under  a  gift  to  A  for  life,  with  power  to  dispose  of  the 
property  for  her  own  use,  with  a  gift  over  "  in  the  event  of 
her  decease,  should  there  be  anything  then  remaining,"  the 
tenant  for  life  has  no  power  of  disposition  by  will.  In  re 
Thomson's  Estate;  Herring  v.  Barrow,  13  Ch.  D.  144;  14 
Ch.  D.  263  ;  In  re  Pounder ;  Williams  v.  Paunder,  56  L.  J.  Ch. 
113;  56L.  T.  104. 

A  power  to  jointure  conferred  by  an  Act  before  the  Statute  Power  to 
of  Devises  has  been  held  exercisable  by  any  instrument  known  {^fo^statute 
to  the  law  for  the  time  being,  including  since  that  statute  a  of  Deviaea. 
will.     In  re  Bolton  Estates ;    Russell  v.  Meyrick,  (1903)  2  Ch. 
461. 

A  power  to  appoint  by  an  instrument  in  writing  executed  Power  to 
with  certain  formalities  is  exercisable  by  will  executed  with  ^^^g"^ 
those  formaUties.    Kibbet  v.  Lee,  Hob.  312 ;  Smith  v.  Adkim,  exeouted  in  a 

'  '  '  oertam  way. 

14  Eq.  402 ;  Orange  v.  Pickford,  4  Dr.  363. 

But  a  power  to  appoint  by  will  or  instrument  in  writing 
executed  with  certain  formalities  cannot  be  exercised  by  a 
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Chap.  Xn. 


Writing  in 
nature  of  or 
purporting  to 
be  a  will. 


S.  10  of  the 
WiUs  Act. 


Defective 
execution 
not  aided. 


S.  10  not 
affected  by 
Lord  Kings- 
down's  Act. 


S.  10  does 
not  applj  to 
will  of 
domiciled 
foreigner. 

Applies  to 
powers 
created  since 
the  Act. 

But  only  to 
powers 
testamentary 
in  terms. 


Property  in 
dead  body  ; 


testamentary  inBtniment  executed  with  those  formalities,  but 
invalid  as  a  will.  Bainhridge  v.  Smith,  8  Sim.  86 ;  In  re  Daly^B 
Settlement,  25  B.  456. 

Though  a  power  to  appoint  by  a  writing  in  the  nature  of 
a  will  cannot  be  exemsed  except  by  a  valid  will,  a  power 
to  appoint  by  writing  purporting  to  be  a  will  may  be  exer- 
cised by  a  vmting  expressed  to  be  a  will,  but  not  properly 
executed  as  a  will.  In  re  Broad ;  Smith  v.  Draeger,  (1901) 
2  Ch.  86. 

Sect.  10  of  the  Wills  Act  enacts  that  no  appointment  made 
by  will  in  exercise  of  any  power  shall  be  valid  unless  the  same 
be  executed  in  manner  thereinbefore  required ;  and  every 
will  so  executed  shall,  so  far  as  respects  the  execution  and 
attestation  thereof,  be  a  valid  execution  of  a  power  of  appoint- 
ment by  will,  notwithstanding  it  shall  have  been  expressly 
required  that  a  will  made  in  exercise  of  such  power  should 
be  executed  with  some  additional  or  other  form  of  execution 
or  solemnity. 

Since  this  section  the  Court  cannot  aid  the  defective  execu- 
tion of  a  testamentary  power  of  appointment.  In  re  Kirwan^s 
Trusts,  25  Ch.  D.  373. 

This  section  is  not  affected  by  the  Wills  Act,  1861  (24  &  25 
Vict.  c.  114).  Therefore  a  will  admitted  to  probate  by  virtue  of 
that  Act,  but  not  executed  in  accordance  with  the  Wills  Act, 
1837,  does  not  exercise  a  testamentary  power.  In  re  Kirwan^s 
Trusts,  supra. 

The  section  does  not  apply  to  the  will  of  a  person  domiciled 
abroad.     Barretto  v.  Young,  (1900)  2  Ch.  339. 

The  section  applies  to  powers  created  since  as  well  as  to 
powers  created  before  the  Act.  Hubbard  v.  Lees,  L.  R.  1 
Ex.  235. 

The  section,  however,  only  applies  to  powers  which  are  in 
terms  testamentary,  and  therefore  a  power  to  appoint  by 
instrument  in  writing  executed  with  certain  formalities 
cannot  be  exercised  by  a  will  executed  only  with  the 
statutory  formalities.  West  v.  Ray,  1S,bj,  385 ;  Taylor  v. 
Meads,  4  D.  J.  &  S.  597. 

The  law  does  not  recognise  any  property  in  a  dead  body. 
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The  executor  is  entitled  to  possession  of  the  testator's  corpse,    Ch>p.  xn. 


which  cannot  be  detained  for  any  claims  against  the  deceased,  directioiu  as 
Directions  given  by  the  will  as  to  the  disposition  of  the  body 
are  invalid.     Reg.  v.  Sharpe,  Dea.  &  Bell,  C.  C.  1 66 ;  Seg.  v. 
Scotf,'2  Q.  B.  248,  n. ;  Seg.  v.  Fox,  2  Q.  B.  246  ;    Williams  v, 
Williams,  20  Ch.  D.  659. 
By  the  Anatomy  Act,  1832  (2  &  3  Will.  IV.  c.  75),  s.  7,  Pewons 

havinff  lawful 

it  is  enacted  that  it  shall  be  lawful  for  any  executor  or  other  oustody  of 
party  having  lawful  possession  of  the  body  of  any  deceased  pen^t  Aoti 
person,  and  not  being  an  undertaker,  or  other  party  interested  ^  ^^^ 
with  the  body  for  the  purpose  only  of  interment,  to  permit  the  examinaUon 
body  of  such  deceased  person  to  imdergo  anatomical  examina-  cases, 
tion,  unless,  to    the    knowledge  of    such    executor  or  other 
party,  such  person  shall  have  expressed  his  desire,  either  in 
writing  at  any  time  during  his  life,  or  verbally  in  the  presence 
of  two  or  more  witnesses  during  the  illness  whereof  he  died, 
that  his  body  after  death  might  not  imdergo  such  examina- 
tion, or  unless  the  surviving  husband  or  wife,  or  any  known 
relative  of  the  deceased  person  shall  require  the  body  to  be 
interred  without  such  examination. 
By  sect.  8  of  the  same  statute  it  is  enacted,  that  if  any  Provision  in 

caso  of 

person,   either    in   writing  at  any  time    during  his  life,   or  persons 
verbally  in  the  presence  of  two  or  more  witnesses    during  anatomkal 
the  illness  whereof  he  died,  shall  direct  that  his  body,  after  «"niinations 

/  .  after  their 

death,  be  examined  anatomically,  or  shall  nominate  any  party  death, 
by  this  Act  authorised  to  examine  bodies  anatomically  to  make 
such  examination,  and  if,  before  the  burial  of  the  body  of  such 
person,  such  direction  or  nomination  shall  be  made  known  to 
the  party  having  lawful  possession  of  the  dead  body,  then  such 
last-mentioned  party  shall  direct  such  examination  to  be  made, 
and  in  case  of  any  such  nomination  as  aforesaid  shall  request 
and  permit  any  party  so  authorised  and  nominated  as  aforesaid 
to  make  such  examination,  unless  the  deceased  person's  sur- 
Tiving  husband  or  wife,  or  nearest  known  relative,  or  any  one 
or  more  of  such  person's  nearest  known  relatives,  being  of  kin 
in  the  same  degree,  shall  require  the  body  to  be  interred 
without  such  examination. 
Cremation  is  now   governed  by  the  Cremation  Act,  1902  Cremation. 
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Ch>p.  xn.  (2  Edw.  Vn.  0.  8),  under  sect.  7  of  which  the  Home  Office  has 
made  regulations  prescribing  in  what  cases  and  under  what 
conditions  the  burning  of  any  human  remains  may  take  place. 
St.  R.  &  0.  Eev.,  Vol.  4,  p.  1.  See  also  E.  v.  Pricey  12 
Q.  B.  D.  247 ;  In  re  DixoUy  (1892)  P.  386 ;  In  re  Kerr,  (1894) 
P.  284. 
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CHAPTER  XIII. 

TBUST  AND  MORTGAGE  ESTATES. 

By  sect.  30  of  the  Conveyancing  and  Law  of  Property  Act,    Chap,  xin. 
1881  (44  &  46  Vict.  c.  41),  which  applies  to  persons  dying  after  5*«^*  ^^  . 

,     Conveyanoiiigf 

the  31st  of  Deoemher,  1881^  trust  and  mortgage  estates  vest  in  Act. 
the  personal  representatives  from  time  to  time  of  the  deceased, 
notwithstanding  any  testamentary  disposition,  as  if  the  same 
were  a  chattel  real  vesting  in  them. 
The  title  of  an  executor  is  derived  from  the  will,  and  the  Executor's 

title  yeets 

estate  vests  in  him  as  from  the  death.     The  title  of  an  adminis-  from  death, 
trator  is  derived  from  the  irrant.     Therefore,  when  the  executors  AdminiBtara- 

°  '  tors  relates 

disclaim  or  predecease  the  testator,  or  an  executor  has  not  heen  hack, 
appointed,  the  estate  descends  to  the  heir,  hut  is  divested  as 
soon  as  an  administrator  is  constituted  and  the  administrator's 
title  relates  hack  to  the  death.     Rex.  v.  Inhahitanta  of  Horsleyj 
8  East,  405.    In  bonis  Pryse,  (1904)  P.  301. 

Sect.  30  applies  to  copyholds.     Re  Hughes^  W.  N.  1884,  53. 

Sect.  45  of  the  Copyhold  Act,  1887  (50  &  51  Vict.  c.  73),  Trast 
which  heoame  law  on  the  16th  September,  1887,  enacted  that  inheritance 
sect.  30  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  S^^c^ttdT'^ 
should  not  apply  to  land  of  copyhold  or  customaiy  tenure  '®*^- 
vested  in  the  tenant  on  the  Court  rolls  of  any  manor  upon  any 
trust,  or  by  way  of  mortgage. 

The  effect  of  this  section  was  considered  in  In  re  Milk* 
Trusts,  37  Ch.  D.  312 ;  40  Ch.  D.  14. 

The  Copyhold  Act,  1887,  is  repealed  by  the  Copyhold  Act, 
1894  (57  &  58  Vict.  c.  46),  but  sect.  45  of  the  Act  of  1887  is 
re-enacted  by  sect.  88  of  the  Act  of  1894. 

In  oases  where  the  Conveyancing  Act  does  not  apply  the 
following  propositions  are  deducible  from  the  cases : — 

A  general  devise  to  a  person  absolutely  without  more  will  Legal  estate 

in  trust  and 
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Chap.  Xni. 

mortgage 
estates. 


Where  the 
testator  is 
mortgage 
and  bene- 
ficiallj 
entitled  to 
the  mortgage 


Mere  trust 
estates. 


Charge  of 
debts,  trust 
for  Bale,  nses 


pass  the  legal  estate  in  property  of  which  the  testator  is  trustee 
or  mortgagee.     Lord  Brat/broke  v.  Inskip^  8  Ves.  417. 

There  is,  however,  a  distinction  between  cases  where  the 
testator  is  mortgagee  in  trust,  and  where  he  is  also  beneficially 
entitled  to  the  mortgage  money. 

1.  Where  the  testator  has  the  legal  estate  in  a  mortgage, 
and  the  beneficial  interest  is  also  vested  in  him,  the  legal 
estate  passes  under  a  gift  of  '^  all  the  rest  of  mj  real  and 
personal  estate  to  A  for  her  own  use  and  benefit,"  though  there 
may  be  a  charge  of  debts.  Re  Sterem^  Willy  6  Eq.  597.  In 
such  a  case  it  is  reasonable  to  suppose  that  the  beneficial 
ownership  and  the  legal  estate  were  meant  to  go  together. 

If  the  devise  is  to  trustees,  subject  to  a  charge  of  debts, 
apparently  the  legal  estate  would  not  pass,  the  argument  from 
the  convenience  of  uniting  the  legal  estate  with  the  beneficial 
interest  being  away.     lie  Horsfell,  M'C.  &  Y.  292. 

This  is  a  fortiori  the  case  where  the  devise  is  to  trustees 
subject  to  the  payment  of  debts  upon  ti*usts  inapplicable  to  the 
legal  estate.  See  Packman  v.  Moss,  1  Ch.  D.  215,  where  the 
testator  was  beneficially  interested  in  a  moiety  of  the  equity  of 
redemption. 

But  if  the  trustees  are  directed  to  get  in  debts  due  on  any 
security,  they  take  the  legal  estate.  Re  Arrotcsmith^s  Trusts^ 
6  W.  E.  642. 

The  legal  estate  will  not  pass  where  the  devise  is  after  pay- 
ment of  debts  to  two  persons  as  tenants  in  common  {a) ;  or 
where  it  is  to  several  persons  in  definite  shares,  though  not 
subject  to  <lebts  (6) ;  or  where  it  is  to  an  indefinite  class,  as 
tenants  in  common  (r).  Doe  d.  Roy  lance  v.  Lightfoot,  8  M.  &  W. 
553  {a)  ;  Martin  v.  Laverion^  9  Eq.  563  {h) ;  Re  Finney^s  Estate^ 
3  GiflF.  465  (c). 

2.  Mere  trust  estates  will  not  be  prevented  from  passing 
under  a  general  devise  by  words  of  benefit  superadded.  Bain" 
bridge  v.  Lord  Ashburton,  2  T.  &  C.  Ex.  347 ;  Sharpe  v.  Sharpey 
12  Jur.  398 ;  Leicis  v.  Mathews^  L.  R.  2  Eq.  177 ;  and  see  Ex 
parte  ShaWy  8  Sim.  159. 

But  they  will  not  pass  if  there  is  a  charge  of  debts,  whether 
by  express  words  or  by  implication  from  a  residuary  devise 
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where  legacies  have  been  previously  given  (a) ;  nor  if  the  devise    Chap,  xm. 


is  on  trust  for  8ale(i);  or  to  uses  in  strict  settlement  (c).  mstriot 
Doe  d.  JReade  v.  ReadCy  8  T.  R.  118 ;  Duke  of  Leeds  v.  Mundaj/y  ^  *°^^  " 
3  Ves.  348 ;  Hope  v.  Liddell,  21  B.  183 ;  In  re  Bellis'  TrmU,  6 
Ch.  D.  504 ;  see,  however,  In  re  Brown  ^  Sibly^  3  Oh.  D. 
156  (a)  ;  Ex  parte  Marshall j  9  Sim.  555  ;  Re  Cant  let/  or  Cautley^ 
17  Jur.  124;  22  L.  J.  Ch.  391 ;  Morley's  Will,  10  Ha.  293  ; 
In  re  Smith's  Estate,  4  Ch.  D.  70  (6) ;  Thompson  v.  Grant,  4 
Mad.  438  (c). 

As  to  whether  a  devise  to  the  separate  use  will  prevent  trust  Separate  u»e. 
estates  from  passing,  see  Lindselly.  Thacker,  12  Sim.  178. 

3.  Where  a  testator  has  contracted  to  sell  real  estate,  so  that  Conatmotire 
he  is  a  constructive  trustee  of  the  legal  estate,  it  will  pass  under  ^  * 
a  devise  of  trust  estates,  and  not  under  a  general  devise  upon 
trust  for  sale.  Lysaght  v.  Edwards,  2  Ch.  D.  499.  Purser  v. 
Darby,  4  E.  &  J.  41,  only  decides  that  where  the  estate  con- 
tracted to  be  sold  is  specifically  devised  it  is  excepted  from  a 
general  devise  of  trust  estates. 

If  there  is  no  devise  of  trust  estates,  the  legal  estate  in  lands 
contracted  to  be  sold  will  pass  under  a  general  devise  of  real 
and  personal  estate  upon  trust  to  get  in  and  dispose  of  the 
personalty,  the  legal  estate  being  required  for  the  purpose  of  the 
trust  Wall  V.  Bright,  1  J.  &  W.  494 ;  Lysaght  v.  Edwards,  2 
Ch.  D.  499,  515. 

But  it  will  not  if  the  devise  is  to  tenants  in  common  with 
limitations  over.  Thirtle  v.  Vaughan,  24  L.  T.  5 ;  2  W.  R. 
632. 

A  devise  of  mortgaged  estates  on  trust  to  get  in  the  mortgage 
debts  will  not  pass  a  legal  estate  which  has  descended  to  the 
testator  as  heir  of  a  deceased  mortgagee.  Ex  parte  Morgan, 
10  Ves.  100. 

The  term  securities  for  money  passed  the  legal  estate  in  Securities  for 
mortgaged  property  whether  there  were  words  of  limitation  or  thelegS*"*^^ 
not.     King's  Mortgage,  5  De  G.  &  S.  644  ;  Ex  parte  Barber,  5  ^^f  ^ 
Sim.  451 ;  Mather  v.   Thomas,  6  Sim.  115 ;  10  Bing.  44 ;  3  property. 
M.  &  So.  687 ;  Rippen  v.  Priest,  13  C.  B.  N.  S.  308. 

This  was  the  case  though  the  gift  was  expressly  made  subject 
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<^P'3an.    to  payment  of  debts.     Re  Field,  9  Ha.  414 ;  Knight  v.  Bobinson, 
2  K.  &  J.  503 ;  overmling  Silvester  v.  Jarmany  10  Pr.  78. 

The  fact  that  the  gift  was  to  several  persons  ajs  tenants  in 
common,  did  not  prevent  the  legal  estate  from  passing.  Ex 
parte  Whiteacre,  cited  1  Sand,  on  Uses,  359,  n. ;  1  Jar.  649. 

Money  on  It  was  doubtful  whether  the  term  "  money  on  security  "  by 

itself  passed  the  legal  estate  in  mortgaged  property ;  but  it 
did  if  the  donee  was  to  receive  the  money  on  security,  &c. 
Be  Cantky  or  Cautky,  17  Jur.  124 ;  22  L.  J.  Ch.  391 ;  Doe  d. 
Guest  V.  Bennett,  6  Ex.  892  ;  Arrowsmith's  Trust,  27  L.  J.  C!h. 
704;  4  Jur.  N.  S.  1123  ;  see  Brown  v.  Brotcn,  6  W.  E.  613. 
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CHAPTER  XIV. 

EXECUTORS — GUABDIANS — ^RELIGIOUS  EDUCATION,  ETC. 

I. — ^EXBCTTTORS. 

A  TESTATOR  may  appoint  speoial  executors  of  any  portion  of  his    Chap,  xiv. 
property ;  see  2  Key  &  Elphinstone,  6th  ed.  826 ;  4  Dav.  Oonv.  Special 
102  ;  Dunning,  Cono.  Free.  435. 

He  may  also  appoint  different  exeoutors  for  different 
countries.  In  bonis  WaWich,  1  Sw.  &  T.  423 ;  Velho  v.  Leiiey 
ib.  456. 

The  executor  appointed  in  the  country  of  the  testator's 
domicile  is  entitled  to  receive  the  clear  surplus  in  the  hands  of 
limited  executors.    Eames  y.  Hacon^  12  Ch.  D.  347. 

A  testator  may  substitute  other  executors  in  the  event  of  the  Exeoutors  on 
absence  or  death  of  those  appointed,  and  he  may  appoint  a  g^^. 
person  executor  if  and  virhen  he  returns  to  England.    In  bonis 
Langford,  1  P.  &  D.  458 ;   In  bonis  Foster,  2  P.  &  D.  304 ;  In 
re  Arbiby  (1891)  1  Ch.  601. 

He  may  delegate   the  power  of  appointing   executors  to  Delegation  of 
another  who  may  appoint  himself.    In  bmiis  Cringan,  1  Hag.  '^^^' 
548 ;  In  bonis  Ryder,  2  Sw.  &  T.  127. 

If  he  appoints  a  limited  company,  administration  with  the  Limited 
will  annexed  will  be  granted  to  their  nominee,  and  the  bond  of  ^* 

the  company  as  surety  will  be  accepted.    In  bonis  Hunt,  (1896) 
P.  288. 

Probate  will  not  be  granted  to  a  limited  company  and 
individuals  jointly.    In  bonis  Martin,  90  L.  T.  264. 

Since  the  Married  Women's  Property  Act,  1882  (45  &  46  Married 
Yict.  0.  75),  a  married  woman  can  act  as  executrix,  without  her  ex^utriz. 
husband's  consent.    In  bonis  Ayres^  8  P.  D.  168. 

Before  that  Act,  if  the  husband  refused  his  consent,  probate 
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was  granted   to    the  married  woman's  attorney.      Clerke   v. 
Ckrke,  6  P.  D.  103. 

A  person  appointed  executrix  of  all  property  not  named  in 
the  will  is  not  an  executrix  of  the  will  or  entitled  to  probate. 
In  bonis  Wakeman^  2  P.  &  D.  395. 

Where  there  are  several  testamentary  papers  not  inconsis- 
tent and  each  appointing  sole  executors,  probate  is  granted  to 
all  the  executors.  In  bonis  Grahaniy  3  Sw.  &  T.  69  ;  Geaves  v. 
Price,  3  Sw.  &  T.  71 ;  In  bonis  Sfrahan,  (1907)  2  Ir.  484.  See 
In  bonis  Morgan^  1  P.  &  D.  323. 

Brcappointment  by  a  codicil  of  some  of  the  executors 
appointed  by  the  will  together  with  new  executors  does  not 
revoke  the  appointment  of  executors  contained  in  the  will.  In 
bonis  Leese,  2  Sw.  &  T.  442 ;  In  re  Lloyd,  I.  R.  6  Ect:  348. 

A  codicil  appointing  a  person  "  sole  "  executor  of  the  will 
revokes  the  appointment  of  executors  made  by  the  will.  In 
bonis  Loire,  3  Sw.  &  T.  478  ;  In  bonis  Baiiy,  1  P.  &  D.  628. 

Where  a  testator  appointed  A  without  saying  to  what  office, 
and  afterwards  referred  to  his  executor,  A  was  held  to   be 
executor.     In  bonis  Bradley,  8  P.  D.  215  ;  see  In  bonis  Earl  of 
Leten  and  Mehil/e,  15  P.  D.  22. 

Though  no  executors  are  expressly  appointed,  if  the  testator 
has  directed  any  person  to  pay  his  debts  and  administer  the 
estate,  or  to  pay  his  debts  only,  such  person  will  be  executor 
according  to  the  tenor.  //*  bonis  Montgomery,  5  N.  of  C.  90 ; 
In  bonis  Adamson,  3  P.  &  D.  253  ;  In  bonis  Bluett,  15  L.  R.  Ir. 
140;  In  bonis  Wilkinson,  (1892)  P.  227;  In  bonis  Cook,  (1902) 
P.  114.  See  In  bonis  Lush,  13  P.  D.  20  ;  In  bonis  Russell ;  In 
bonis  Laird,  (1892)  P.  380;  In  bonis  Tandy,  27  L.  R.  Ir.  114  ; 
In  bonis  Pryse,  (1904)  P.  301. 

Trustees  to  whom  the  testator's  personal  estate  is  given, 
subject  to  a  charge  of  debts,  or  who  are  to  hold  and  administer 
in  trust  all  the  estate,  are  in  effect  executors.     In  bonis  BayliSy 

I  P.  &  D.  21  ;   In  bonis  Bell,  4  P.  D.  85 ;  see  In  bonis  Palmer, 

II  L.  R.  Ir.  1  ;   In  bonis  Hamilton,  17  L.  R.  Ir.  277 ;   In  bonis 
Gray,  21  L.  R.  Ir.  249 ;  In  bonis  Way,  (1901)  P.  345. 

A  request  that  certain  persons  shall  act  -for  or  with  an 
executrix  appointed  by  the  will,  makes  them  executors 
according  to  the  tenor.     In  bonis  Brown,  2  P.  D.  110. 
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A  person  appointed  to  carry  out  the  intentions  of  the  will    Cili>p.  XIV. 
is  executor  according  to  the  tenor.     In  re  Archdail,  5  L.  E.  Lr. 
168 ;  In  bonis  McKane^  21  L.  B.  Ir.  1 ;    In  bonis  Allam^  66 
L.  T.  382. 

The  appointment  of  a  person  sole  trustee  of  a  will  will  not  Sole  trustee 
in  itself  make  him  executor  according  to  the  tenor.     In  bonis  exeoator. 
Funchard,  2  P.  &  D.  369 ;   In  bonis  Lowry,  3  P.  &  D.  157. 
See  Boardman  v.  Stanley^  I.  R.  6  Eq.  590 ;  Smith  v.  Kerrany 
I.  B.  11  Eq.  447 ;   In  bonis  Earl  of  Leven  and  Melville^  15 

P.  D.  22. 

It  seems  trustees,  to  whom  the  residue  only  is  given  on  trust 
to  pay  debts,  are  not  executors.  In  bonis  Love^  7  L.  B.  Ir.  178. 
See  In  bonis  Toomy,  3  8w.  &  T.  562. 

And  when  in  exercise  of  a  testamentary  power  property  is 
directed  to  be  distributed  by  the  trustees  of  the  settlement, 
this  does  not  make  the  trustees  executors.  In  bonis  Ft^aser^ 
2  P.  &  D.  183. 

II. — Guardians. 

By  12  Car.  II.  c.  24,  s.  8,  a  father,  whether  he  is  of  full  Parents  may 
age  or  not,  may  by  deed  or  will  dispose  of  the  custody  and  the  custody 
tuition  of  his  infant  children;   and  by  sect.  9,  the  person  to  ^arinf 
whom  the  custody  of  the  children  has  been  so  disposed  or  minority, 
devised,  may  take  into  his  custody  to  the  use  of  such  children,  ^f  children 
the  profits  of  all  lands,  tenements,  and  hereditaments  of  such  ^^^^^^^^ 
children,  and  also  the  custody,   tuition,  and  management  of  o^  their  per- 

.  .  ,  Bonal  estate 

their  goods,  chattels,  and  personal  estate,  and  may  bring  such  by  their 
actions  in  relation  thereunto,  as  by  law  a  guardian  in  common  ^***    *^"' 
socage  may  do. 

Sect.  1  of  the  "Wills  Act  declares  that  the  word  will  shall 
include  a  disposition  by  will  of  the  custody  of  a  child  under 
12  Car.  II.  c.  24.  It  follows  that  an  infant  cannot  appoint 
testamentary  guardians  by  will  (sect.  7). 

Whether  trustees  within  the  meaning  of  sect.   42   of  the  Powers  of 
Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict.  b!T2  of  "^ 
o.  41),  would  be  entitled   to   possession  as  against  the  testa-  Conveyancing 
mentary  guardian,  has  not  been  decided.     See  In  re  Helyar ; 
Helyar  v.  Beckett,  (1902)  1  Ch.  391. 

T.W.  H 
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But  trustees  appointed  for  the  purposes  of  the  Settled  Land 
Act,  1882  (45  &  46  Vict.  c.  38),  are  not  "  trustees  with  power 
of  sale  "  within  that  section.     In  re  Helyar,  supra. 

The  testamentary  guardian  can  give  a  good  receipt  for  a 
legacy  left  to  the  infant,  though  the  Court  will  not  neoessarily 
pay  to  him  a  fund  belonging  to  the  infant,  which  has  been 
paid  into  Court  under  the  Ijegacy  Duty  Act.  McCreight  v. 
McCreight,  13  Ir.  Eq.  314 ;  lie  Cremcell,  45  L.  T.  468. 

An  instrument  appointing  a  testamentary  guardian  is  Talid 
though  attested  by  the  guardian.  Morgan  v.  HatcheUy  24 
L.  J.  Ch.  135. 

The  statute  enables  a  father  to  give  a  testamentary 
guardian  authority  to  nominate  a  guardian.  In  bonis  Parneli^ 
2  P.  &  D.  379. 

A  father  has  no  legal  power  to  appoint  a  testamentary 
guardian  of  his  illegitimate  children,  though  the  person 
selected  by  him  would  in  most  cases  be  appointed  by  the 
Court.  Sleeman  v.  Wihon^  13  Eq.  36 ;  see  i2^  JJllee ;  the 
Nawah  Nazim  of  BengaPs  Infants,  53  L.  T.  711 ;  64  L.  T.  286. 
The  testamentary  guardian  has  a  legal  right  to  the  custody 
of  the  child,  and  is  entitled  to  a  writ  of  habeas  corpus  to 
obtain  possession  of  his  ward.  In  re  Andrews,  L.  R.  8  Q,.  B. 
153 ;  see,  too,  In  re  Ethel  Brown,  13  Q.  B.  D.  614. 

There  is  nothing  to  prevent  a  father  from  appointing  a 
Roman  Catholic  ecclesiastic  the  guardian  of  his  children. 
Talbot  V.  Earl  of  Shrewsbury,  4  M.  <&  Cr.  672 ;  In  re  Andretcs, 
L.  E.  8  Q.  B.  153 ;  In  re  Byrnes,  I.  R.  7  C.  L.  199. 

No  precise  words  are  necessary  to  appoint  a  testamentary 
guardian. 

Thus  it  is  suflScient  to  direct,  that  the  children  are  to  be 
bi^ought  up  under  the  care  and  direction  of  a  certain  person, 
or  that  he  is  to  have  the  management  and  care  of  the  house 
and  children,  or  that  he  is  to  take  care  to  see  the  child 
educated.  Bridges  v.  Hales,  Mosley,  109 ;  Miller  v.  Harris, 
14  Sim.  540 ;  9  Jur.  388 ;  Lady  Teynham  v.  Lennard,  4 
B.  P.  C.  302. 

A  person  appointed  guardian  of  the  estate  is  not  a  testa- 
mentary guardian.     In  re  Norbury,  I.  R.  9  Eq.  134. 
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Afl  to  the  rights  of  the  mother  of  an  illegitimate  child,  see    Chap.  XIY. 
Reg.  V.  Nash,  10  Q.  B.  D.  454;   Barnardo  v.  McHugh,  (1891) 
1  a  B.  194  ;    (1891)  A.  C.  388  ;   Re  UlUe ;  the  Nawab  Nazim 
o/BengaPs  Infaivts,  53  L.  T.  711 ;  54  L.  T.  286. 

Before  the  Ghiardianship  of  Infants  Act,  1886  (49  &  60 
Vict.  c.  27),  the  mother  had  no  testamentary  power  of 
appointing  guardians,  but  that  Act  provides  as  follows : — 

2.  On  the  death  of  the  father  of   an  infant,  and  in  case  On  death  of 
the  father  shall  have  died  prior  to  the  passing  of  this  Act,  tobegriardian 
then  from  and  after  the  passing  of  this  Act  the  mother,  if  *o?n2y^ith 
surviving,  shall  be  the  guardian  of  such  infant,  either  alone  others, 
when  no  guardian  has  been  appointed  by  the  father,  or  jointly 

with  any  guardian  appointed  by  the  father.  When  no  guardian 
has  been  appointed  by  the  father,  or  if  the  guardian  or 
guardians  appointed  by  the  father  is  or  are  dead  or  refuses  or 
refuse  to  act,  the  Court  may  if  it  shall  think  fit,  appoint  a 
guardian  or  guardians  to  act  jointly  with  the  mother. 

3.  (1)  The  mother  of    any  infant   may  by  deed   or  will  Mothers  may 
appoint  any  person  or  persons  to  be  guardian  or  guardians  of  guardians 
such  infant  after  the  death  of  herself  and  the  father  of  such  ^J^^^^"^ 
infant  (if  such  infant  be  then  unmarried),  and  where  guardians 

are  appointed  by  both  parents  they  shall  act  jointly. 

(2)  The  mother  of  any  infant  may  by  will  or  deed  pro- 
visionally nominate  some  fit  person  or  persons  to  act  as 
guardian  or  guardians  of  such  infant  after  her  death  jointly 
with  the  father  of  such  infant,  and  the  Court,  after  her  death, 
if  it  be  shown  to  the  satisfaction  of  the  Court  that  the  father 
is  for  any  reason  unfitted  to  be  the  sole  guardian  of  his 
children,  may  confirm  the  appointment  of  such  guardian  or 
guardians,  who  shall  thereupon  be  authorised  and  empowered 
80  to  act  as  aforesaid,  or  make  such  other  order  in  respect 
of  the  guardianship  as  the  Court  shall  think  right. 

(3)  Authorises  the  guardians,  if  they  cannot  agree,  to  apply 
to  the  Court  for  directions. 

4.  Every  guardian  in  England  or  Ireland  under  this  Act  Powers  of 
shall  have  all  such  powers  over  the  estate  and  the  person,  or  *^ 
over  the  estate  (as  the  case  may  be)  of  an  infant  as  any  guardian 
appointed  by  will  or  otherwise  now  has  in  England  under  the 
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<^P»  3HV.    Act  12  Car.  II.  o.  24,  or  in  Ireland  under  the  Act  of  the  Irish 
Parliament,  14  &  15  Car.  II.  o.  19,  or  otherwise. 

The  Act  does  not  a£Eect  the  power  of  the  Court  to  remove  a 
guardian,  if  it  is  for  the  benefit  of  the  infant  to  do  so,  but 
under  the  Act  the  mother  is  the  sole  guardian,  if  the  father 
does  not  appoint,  and  the  Court  will  not  without  strong  grounds 
appoint  another  guardian  to  act  with  her.  In  re  McOrath^ 
(1893)  1  Ch.  143 ;  In  re  X ;  X  v.  T.,  (1899)  1  Ch.  526 ;  In 
re  F.,  (1902)  1  Ch.  688. 

A  testamentary  appointment  of  a  guardian  by  the  mother 
tmder  sect.  3  (2)  is  not  invalid  because  the  guardian  is  not 
expressed  to  be  appointed  jointly  with  the  father.  In  re  (?., 
(1892)  1  Ch.  292. 
Aofc  of  1891.  As  to  the  custody  of  infants,  see,  too,  the  Custody  of  Children 
Act,  1891  (54  Vict.  o.  3).     In  re  O'Hara,  (1900)  2  Ir.  232. 

m. — Religious  Education. 

BeligiouB  A  father  is  entitled  to  direct  the  religion  in  which  he  wishes 

his  children  to  be  brought  up  after  his  death,  and  this  right  is 
not  affected  by  the  Guardianship  of  Infants  Act,  1886.  In  re 
Scanlan,  40  Ch.  D.  200 ;  In  re  Grey,  (1902)  2  Ir.  684. 

The  cases  show  that  less  weight  will  be  given  to  the  wishes 
of  a  deceased  than  to  those  of  a  living  father,  but  even  where 
the  father  is  living  the  Court  will  not  interfere  in  favour  of  the 
religion  selected  by  the  father  if  he  has  done  anything  amount- 
ing to  an  abandonment  of  his  rights,  or  if  the  interference 
would  not  be  for  the  benefit  of  the  children.  Hawkmcorth  v. 
Hawkstcorthj  6  Ch.  539 ;  Andrews  v.  Salt,  8  Ch.  622 ;  In  re 
Agar-ElliB ;  Agar-EUis  v.  Lascelles,  10  Ch.  D.  49 ;  24  Ch.  D. 
317;  In  re  Clarke,  21  Ch.  D.  817;  In  re  Walsh,  13  L.  R.  Ir. 
269  ;  In  re  Nevin,  (1891)  2  Ch.  299  ;  In  re  McOrath,  (1893)  1 
Ch.  143  ;  In  re  Magees,  31  L.  R.  Ir.  513 ;  In  re  Newton,  (1896) 
1  Ch.  740. 

IV. — Agents,  Solicitors. 

Appointment       A  testator  may,  there  can  be  no  doubt,  appoint  a  person, 
•ol^to.^'      agent  or  solicitor  to  his  estate  in  such  a  way  as  to  entitle  the 
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person   to  be  employed.     Hibbert  v.   Mibberty   3   Mer.  681 ;    Chap.  xiv. 
Williams  v.  Corbet,  8  Sim.  349. 

But  a  request  that  a  particular  person  may  be  employed  as 
manager  or  receiver,  or  a  declaration  that  a  particular  person 
is  to  be  the  solicitor  to  the  estate,  does  not  impose  on  the 
trustees  a  duty  to  employ  him.  Shmc  v.  LawlesSy  5  CI.  &  F. 
129 ;  Finden  v.  Stephens,  2  Ph.  142 ;  Belane^/  v.  Keilt/,  19 
W.  E.  1171 ;  Faster  v.  JElsiei/,  19  Ch.  D.  618. 

An  authority  to  a  soUcitor  or  other  professional  man  who  Profit  oocts. 
is  appointed  a  trustee  to  charge  for  his  professional  services  is 
in  effect  a  legacy,  and  he  cannot  make  any  charge  as  against 
creditors.  In  re  White;  PennellY.  Franklin,  (1898)  2  Ch.  217 ; 
see  In  re  Thorley ;  Thorley  v.  Massam,  (1891)  2  Ch.  613 
(legacy  duty). 

V. — Administration  Action. 

A  direction  by  the  testator  to  his  trustees  to  commence  an  Direotion  to 
action  for  the  administration  of  his  estate  by  the  Court,  does  thoMtatein 
not  deprive  the   Court   of  its  discretion  to  refuse  an  order,  *^*°*^^"*' 
though  weight  will  be  given  to  it  by  the  Court  in  determining 
whether  an  order  should  be  made.     In  re  Stocken;  Jones  v. 
Hawkins,  38  Ch.  D.  319. 
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CHAPTER  XV. 

I. — THE  EQUITABLE  DOCTRINE  OF  ELECTION. 

A.  General  Principles, 
Chap.  XV.     A  TESTATOR  Can,  by  means  of  the  doctrine  of  election,  in  many 


When  election  cases  in  effect  dispose  of  the  property  of  others.     Thus,  where  a 

&riBes 

testator  disposes  of  the  property  of  a  person,  and  at  the  same 

time  gives  that  person  property  of  his  own  by  his  will,  the 

person  whose  property  is  given  away  is  boimd  to  elect  whether 

he  will  keep  his  own  property  and  surrender  an  equivalent  value 

of  the  benefits  given  him  by  the  will,  or  whether  he  will  take 

entirely  under  the  will.     Rogers  v.  JoneSy  3  Ch.  D.  688 ;  Re 

Carpenter ;  Caipenter  v.  Disney ^  61  L.  T.  773. 

Legatee  must       The  person  electing  must  elect  to  take  under  or  against  the 

Bgainst^the      'whole  instrument,  will  and  codicils,  and  not  merely  that  part  of 

whole  instru-   j|.  ^^ich  dispqges  of  his  own  property.     Cooper  v.  Cooper ^  L.  R. 

STd  coLilfl,     6  Ch.  15 ;  ih,  7  H.  L.  53. 

Two  contemporaneous  instruments,  e.^.,  a  deed  under  a  power 
and  a  will,  which  effectuate  one  entire  disposition,  are,  for  the 
purposes  of  raising  an  election,  treated  as  one  instrument. 
Kirkham  v.  Smith,  1  Ves.  Sen.  258;  Bacon  v.  Cosby y  4  De 
G.  &  S.  261 ;  In  re  Woodleys,  29  L.  R.  Ir.  304. 
unless  the  If  however,  there  is  a  ffif t  expressly  in  lieu  of  dower,  or  the 

testator  Umits  '  i  i  ,  . 

the  election  testator  declares  that  the  legatee  is  to  elect  only  between  one  of 
particular  the  benefits  given  him  by  the  will  and  his  own  property,  election 
^^'-  will  be  confined  to  that.     Walker  v.  Inge,  Rom.  N.  of  C.  95  ; 

East  V.  Cook,  2  Ves.  Sen.  30,  explained  in  Wilkinson  v.  Dent,  6 
Ch.  339;  Coote  v.  Gordon,  I.  R.  11  Eq.  180,  279. 
Gift  in  satis-        But  a  gift,  though  declared  to  be  in  satisfaction  of  any  sums 
debt  will  not    ^  which  the  testator  may  be  indebted  to  the  donee  at  the  time 
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of  hifl  decease,  or  in  satiafaction  of  a  rent  charge,  the  object     Chap-  X7. 


being  testamentary  bounty,  will  put  the  legatee  to  his  election  Umit  election 
to  take  under  or  against  the  whole  will.     WUkimon  v.  Denty  6  ticular  ^" 
Ch.  339  ;  see,  too,  Coutts  v.  Acwarihy  9  Eq.  519. 

Election  arises  whether  the   property  given  away  by  the  Applies  to 

...<i*.i  ..  .  .  •  contingent 

testator   be   vested   or   contingent  or  m  possession   or  rever-  and  rever- 
sion,    WiUon  V.   Lord  Townshend,   2   Ves.   Jun.  693 ;    Webb  ^^^^ 
V.  Earl  of  Shaftesburyy  7  Ves.  480 ;   Williams  v.  Mayne^  I.  E. 
1  Eq.  619. 

It  also  arises  between  specific  chattels  given  to  the  legatee  Specific 
and  his  own  property  g^ven  away.    Kater  v.  JRogetj  4  T.  &  C. 
Ex.  18. 

In  a  case  of  election  arising  under  a  will,  the  amount  of  Rights  aacer- 
oompensation  payable   and    the    rights  generally  are   to   be  testator's 
ascertained,  as  at  the  testator's  death.     In  re  Lord  Chesham ;  ^®*<^ 
Cavendish  v.  Dacre^  31  Ch.  D.  466 ;  In  re  Hancock ;  Hancock  v. 
Pawsouy  (1905)  1  Ch.  16. 

Thus  there  is  no  election  if  the  property  disposed  of  by  the  Property 
testator  is  not  acquired  by  the  beneficiary  till  after  the  testator's  tSator's* 
death.     Horcelh  v.  JenHm,  2  J.  &  H.  706 ;  1  D.  J.  &  S.  617 ;  ^^*^- 
Grissell  v.  Stcin/toCy  7  Eq.  291 ;  see  Lady  Cavan  v.  Pxdteneyy  2 
Ves.  Jun.  544 ;  3  ib.  384. 

A  case  of  election  arises,  though  the  property  given  away  Derivative 
by  the  testator  belongs  to  beneficiaries  under  the  will,  who 
derive  title  to  it  only  as  next  of  kin  or  as  residuary  legatees 
or  devisees  of  a  person  dead  at  the  testator's  death.  In  the 
case  of  a  title  as  next  of  kin  the  interest  must  be  estimated 
as  at  the  death  of  the  intestate,  his  debts  being  rateably 
distributed  over  his  estate.  Cooper  v.  Cooper^  L.  R.  6  Ch,  15 ; 
7  H.  L.  63. 

A  creditor  of  the  intestate  who  receives  a  benefit  under  the 
will  is  not  put  to  his  election  between  his  claim  against  the 
intestate's  estate  and  the  benefit  under  the  will,  inasmuch  as 
the  claim  is  a  mere  personal  right.  Cooper  v.  Cooper^  L.  R. 
7  H.  L.  p.  66. 

The  nature  of  the  property  out  of  which  compensation  is  to  Out  of  what 
be  made  may  be  such  as  to  negative  the  intention  to  put  a  ^^^Ltion 
beneficiary  to  his  election.  ^  ^  m^e. 
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Chap.  XY. 
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reversion. 


Property  sub- 
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Thus,  where  heirloomB  settled  with  a  mansion-house  were 
disposed  of  hj  a  testator  who  gave  his  residue  to  the  tenant 
for  life  of  the  mansion-house,  no  ease  of  election  arose,  as  the 
tenant  for  life  oould  not  dispose  of  the  heirlooms.  In  re  Lord 
Chesham;  Cavendish  v.  Bacre^  31  Ch.  D.  466. 

And  it  may  appear  from  the  instrument  that  no  case  of 
election  is  intended  to  be  raised,  for  instanoe,  by  the  recogni- 
tion of  the  title  of  a  person,  to  whom  an  interest  is  given,  to 
certain  property,  in  respect  of  which  he  might  otherwise  have 
to  elect.     In  re  TFelis ;  Hardkty  v.  Wells,  42  Ch.  D.  646. 

And  a  married  woman  is  not  put  to  her  election  between 
property  belonging  to  her  and  a  life  interest  settled  upon  her 
with  a  restraint  upon  anticipation  which  cannot  be  impounded 
to  make  compensation.  Smith  v.  LucaSy  18  Ch.  D.  531 ;  In  re 
Wheatley,  27  Ch.  D.  606 ;  In  re  Vardon's  Trusts,  31  Ch.  D. 
275 ;  Hamilton  v.  Hamilton^  (1892)  1  Ch.  S96 ;  reversing 
Willoughhtj  v.  Middleton,  2  J.  &  H.  344. 

As  the  matter  depends  upon  intention  it  makes  no  difference 
that  at  the  time  of  payment,  or  even  it  would  seem  at  the 
testator's  death,  the  restraint  upon  anticipation  has  ceased  to 
operate  owing  to  the  death  of  the  husband.  Haynes  v.  Foster^ 
(1901)  1  Ch.  361. 

But  it  has  been  held  that  a  life  interest  determinable  on 
alienation  may  be  impounded  to  make  compensation,  though 
the  effect  is  to  put  an  end  to  it.  McCarogher  v.  Whieldon, 
3  Eq.  236 ;  Carter  v.  Silber,  (1891)  3  Ch.  553 ;  reversed  on 
another  point,  (1893)  A.  C.  360. 

It  has  been  held  that  a  married  woman  who,  under  the  old 
law,  was  unable  to  dispose  of  her  reversionary  interest,  was  put 
to  her  election  between  that  interest  which  was  given  away  by 
a  testator  and  a  benefit  given  by  the  will,  but  that  inasmuch 
as  she  could  not  elect  during  coverture  the  legacy  must  be 
impounded  till  she  could  elect.  Williams  v.  Mayne,  I.  R.  1 
Eq.  519 ;  see  In  re  Lord  Chesham,  31  Ch.  D.  466,  p.  475 ; 
Harle  v.  Jarman,  (1895)  2  Ch.  419. 

As  regards  property  subject  to  a  special  power  of  appoint- 
ment, if  the  donee  of  the  power  appoints  to  persons  not  objects 
of  the  power  and  gives  benefits  to  those  who  take  in  default  of 
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appointment,  the  latter  must  elect.      Whistler  v.    Webatery  2     Chap.  XY. 

Yes.  Jun.  366  ;  Prescott  v.  Edmunds,  i  L.  J.  Ch.  Ill ;  Fearon  v. 

Fearon,  3  Ir.  Ch.  19 ;   Tomkym  v.  Blane,  28  B.  422  ;    White  v. 

White,  22  CL  D.  565 ;  In  re  Wheatley ;   Smith  v.  Spence,  27 

Ch.  D.  606;  In  re  Brookshank;  Beauclerk  v.  Jamen,  34  Ch.  D. 

160  ;   In  re  Weils ;  Hardisty  v.  Wells,  42  Ch.  D.  646  ;  King  v. 

King,  13  L.  B.  Ir.  531. 

The  same  principle  applies  where  there  is  an  appointment  Appointment 
subject  to  a  charge  in  favour  of  persons  who  are  not  objects.         charge  in 

The  appointee  can  only  take  what  he  is  intended  to  have,  '^^^4°*°^^" 
namelj,   the    property  less    the   amount  charged.      White  v. 
White,  22  Ch.  D.  555 ;  King  v.  King,  13  L.  R.  Ir.  531. 

There  is  a  majority  of  cases  in  favour  of  the  view,  that  there  Election  not 
is  no  case  for  election,  where  a  testator  makes  an  appointment  J^©  an 
which  is  void  for  perpetuity  and  at  the  same  time  gives  the  yo^fjp™^* 

persons  entitled  in  default  of  appointment  property  of  his  own.  perpetuity 

valid. 

Wollaston  v.  King,  8  Eq.  165 ;  In  re  Warren's  Trusts,  26  Ch.  D. 

208 ;  In  re  Handcock's  Trusts,  23  L.  R.  Ir.  34 ;  In  re  Oliver's 

Settlement;    Everedy.  Leigh,  (1905)  1  Ch.  191;   In  re  Beaks' 

Settlement;  Barrett  v.  Beales,  ib.  256;  In  re  Wright ;  Whitworth 

V.   Wright,  (1906)   2   Ch.   288,  as   against  In  re  Bradshaw ; 

Bradshaic  v.  Brad^haic,  (1902)  1  Ch.  436. 

ITiere  must  be  distinguished  the  case  of  an  appointment  to  Appointment 
an  object  of  the  power  followed  by  invalid  restrictions,  such  as  J^yaiid 
an  attempt  to  settle  the  appointed  fund.     In  such  a  case  there  "fi^rictions. 
is  no  election.     The  invalid  restriction  is  rejected.     Carver  v. 
Botcles,  2  R.  &  M.  301 ;  Bkcket  v.  Lamb,  14  B.  482 ;  Woolridge 
V.    Woolridge,  Jo.  63 ;    Churchill  v.   Churchill,  5  Eq.  44 ;   see 
Moriarty  v.  Martin,  3  Ir.  Ch.  26 ;  King  v.  King,  15  Ir.  Ch.  479. 

In  order  to  put  a  person  entitled  to  claim  property  in  default  No  election 
of  appointment  to  his  election,  there  must  be  a  gift  to  him  of  aprw^ted  i^ 
free  disposable  property.     Where  there  is  an  appointment  to  ^^^  f 
A  an  object,  and  to  B  not  an  object,  A  is  not  put  to  his  appointment. 
election  between  the  share  appointed  to  him  and  the  share  he 
takes  in  default  of  appointment.     Bristow  v.    Warde,  2  Ves. 
Jun.  336,  p.  350. 

Again,  if  there  is  an  appointment  by  will  to  three  objects  of 
a  power,  and  then  an  appointment  by  deed  to  one  of  the  three 


106 


THE  EQUITABLE  DOCTRINE  OF  ELECTION. 


Chap.  Xy. 


Appointment 
under  seTOTal 
powers. 


Appointment 
of  larger 
in  substitu- 
tion for 
smaller  share. 


No  election 
between  two 
clauses  of 
same 
instrument. 


Bight  of 
action  of 
disappointed 
legatee. 

Persons 
electing 
ag^ainst 
instrument 
may  be 


of  part  of  the  fund,  the  one  who  takes  under  the  deed  is  not 
bound  to  elect  between  the  amounts  so  appointed  by  the  deed 
and  will.  Montague  v.  Montague^  15  B.  665  ;  In  re  Ashton  ; 
Ingram  v.  Papillon^  (1897)  2  Ch.  574 ;  reversed  on  a  different 
point,  (1898)  1  Ch.  142. 

Where  a  person  is  an  object  of  two  special  powers  and  an 
appointment  is  made  to  him  under  the  first  and  an  appoint- 
ment under  the  second  to  a  person  who  is  an  object  of  the  first 
but  not  of  the  second,  the  appointee  under  the  first  power  is  not 
bound  to  elect  between  his  interest  in  default  of  appointment 
imder  the  second  power  and  the  appointment  made  to  him 
under  the  first.  In  re  Fowler*8  Trust,  27  B.  362  ;  In  re  Aplin^s 
Trust,  13  W.  E.  1062 ;  see,  too,  In  re  Welh,  42  Ch.  D.  646. 

Where  the  donee  of  a  special  power  makes  irrevocable 
appointments  of  a  share  to  some  of  the  objects  and  afterwards 
appoints  a  larger  share  to  each  of  the  then  objects,  and  the 
intention  is  that  each  object  is  to  have  the  larger  share  only, 
the  earlier  appointments  of  the  smaller  shares  are  superseded  by 
the  subsequent  appointment.  The  appointees  of  the  smaller 
shares  cannot  claim  the  smaller  and  the  larger  shares  as  well. 
England  v.  Lavers,  3  Eq.  63 ;  In  re  Tamred's  Settlement  ; 
Somercille  v.  Tancred,  (1903)  1  Ch.  715. 

Election  arises  only  between  a  gift  by  the  will  and  a  title 
outside  the  will.  It  does  not  arise  between  two  clauses  of  the 
same  will.  When,  therefore,  there  was  an  invfdid  appoint- 
ment and  a  residuaiy  gift  which  was  sufficient  to  pass  the 
amount  in  validly  appointed,  the  residuary  legatees  were  not 
bound  to  elect  between  the  benefits  given  to  them  by  the  will 
and  the  fund  invalidly  appointed.  WoUaston  v.  King,  8  Eq. 
165;  Wallinger  v.  Wallinger,  9  Eq.  301;  In  re  Swinburne; 
Swinburne  v.  Pitt,  27  Ch.  D.  696. 

A  disappointed  legatee  may  maintain  an  action  against  a 
person  who  has  elected  against  an  instrument  to  recover  the 
proper  compensation.     Rogers  v.  Jones,  7  Ch.  D.  345. 

Persons  who  elect  to  take  against  the  will  may  be  entitled 
to  compensation  inter  se,  and  the  compensation  received  by  A 
from  B  is  applicable  to  compensate  C,  if  he  is  disappointed  by 
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A's  election  to  take  against  the  instrument.     /')  re  Booth ;     Chap.  XY. 


Booth  V.  Robinson,  (1906)  2  Ch.  321.  entiUed  to 

If  the  person  entitled  to  elect  dies  before  electing,  the  ^^?S^ 
property  given  to  him  and  his  property  which  has  been  given  Death  before 
away  may  go  to  different  persons.  In  such  case  there  can  be 
no  election.  But  the  property  given  to  the  deceased  person 
passes  charged  with  the  compensation  which  he  would  have 
had  to  make  if  he  had  elected  to  keep  his  own  property. 
Pickersgill  v.  Rodger y  6  Ch.  D.  163  ;  Griffith  Boscatcen  v.  Scott^ 
26  Ch.  D.  358 ;  see  Spread  v.  Morgan,  11  H.  L.  588. 

On  the  other  hand,  if  the  property  given  to  the  deceased 
person  and  his  property,  which  had  been  given  away,  go  to  the 
same  persons  they  can  elect.  In  the  case  of  personalty,  where 
the  person  who  would  have  had  to  elect  dies  intestate,  the 
right  of  election  belongs  not  to  the  administrator,  but  to  the 
next  of  kin,  each  of  whom  has  a  separate  right  of  election. 
I^tche  V.  Fi/tche,  7  Eq.  494. 

As  between  several  persons  disappointed  by  an  election  they  Apportion- 
are  entitled  to  share  in  the  compensation  in  proportion  to  the  TOmpensation. 
value  of  the  interests  of  which  they  have  been  disappointed. 
Howells  V.  Jenkins,  1  D.  J.  &  S.  617. 

Where  a  person  electing  against  an  instrument  has  received  Repayment  of 
payments  under  it,  there  is  an  equity  to  have  those  payments  before  eleotion 
made  good  out  of  the  property  he  elects  to  keep,  and  the  ^^ment. 
equity   has    priority   over  the  rights  of    a  mortgagee    or    a 
trustee  under  a  deed  of  arrangement.     Codrington  v.  Lindsay, 
8  Ch.   678;    L.  R.  7  H.  L.  804;    Carter  v.    Silber,   (1891) 
3  Ch.  653  ;  reversed,  on  another  point,  (1893)  A.  C.  360 ;   see 
Greenicood  v.   Penny,  12  B.  403,  where  the   equity  was  not 
recognised. 

B.  Election  arhing  under  Wills. 

In  order  to  raise  a  case  for  election  under  a  will  there  must  To  raise 
be  on  the  face  of  the  will  a  disposition  on  the  part  of  the  testatormust 
testator  of  something  belonging  to  a  person  who  takes  an  diaposeof 
interest  under  the  will.  something  not 

^      his  own. 

An  erroneous  behef  on  the  part  of  the  testator,  that  certain  Erroneous 
property  has  been  disposed  of  in  a  particular  way,  even  though  ^^^  ^' 
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Chap.  XV.  he  expressly  declares  that  he  has  made  his  will  on  the  &ith 
of  it,  will  not  raise  an  election.  Langstmi  v.  Langstan,  21  B. 
652 ;  Dashicood  v.  Peyton^  18  Ves.  27 ;  Box  v.  Barretty  3  Eq. 
244 ;  see  Leici^  v.  Le^cis^  I.  R.  11  Eq.  340 ;  In  re  Woodleys^ 
29  L.  R.  Ir.  304. 

A  revocation  of  all  former  wills  and  settlements  printd  facie 
refers  only  to  settlements  which  the  testator  has  power  to 
revoke.     Be  Booker ;  Booker  v.  Booker^  54  L.  T.  239. 

].  Cases  where  testator  has  no  interest  in  property  given 
away. 
General  words      Even  in  wills  made  before  the  Wills  Act,  general  words 
testator's  own  ^®^®  ^^^  construed  to  apply  to  property  not  belonging  to  the 
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testator,  though  at  the  date  of  his  will  and  his  death  he  had  no 
property  of  his  own,  to  which  the  words  could  apply.  Read  v. 
Cropy  1  B.  C.  C.  492  ;  Jervoise  v.  Jervoise^  17  B.  566  ;  Thornton 
V.  Thornton,  1 1  Ir.  Ch.  474. 

Nor  will  the  fact,  that  the  devise  is  to  uses  in  strict  settle- 
ment, extend  general  words  to  more  than  the  testator's  interest, 
though  his  devisable  interest  is  only  an  estate  pur  autre  vie. 
See  Cosby  v.  Lord  Ashdoicn,  10  Ir.  Ch.  219. 

The  testator  may  of  course  show  that  he  included  lands  not 
his  own  under  the  general  words  by  describing  them  as  lands  in 
his  own  occupation.    Honywood  v.  Foster,  30  B.  14. 

If  the  devise  be  of  property  in  a  particular  place,  if  there  is 
any  property  of  the  testator  answering  the  description  it  will  be 
confined  to  that.  Rancliffe  v.  Parky ns,  6  Dow,  149 ;  Maddison 
V.  Chapman,  1  J.  &  H.  470. 

Where  a  testator  has  transferred  stock  into  the  names  of 
himself  and  his  wife,  a  general  gift  of  his  stock,  or  even  a  gift 
of  stock  exactly  the  same  in  amount  as  that  so  transferred,  will 
not  put  the  wife  to  her  election.  Bummer  v.  Pitcher,  2  M.  &  K. 
262 ;  Poole  v.  Odling,  10  W.  R.  337. 

To  raise  a  case  of  election  there  must  be  a  specific  reference 
to  the  stock  in  question.  Coates  v.  Stevens,  1  T.  &  C.  Ex.  66 ; 
Orosvenor  v.  Durston,  25  B.  97. 

A  devise  of  the  testator's  estate  and  interest  in  certain  pro- 
perty, where  he  has  none,  does  not  raise  a  case  of  election, 
imless  he  goes  on  to  show  that  he  considered  his  estate  and 
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interest  to  be  a  fee  simple ;  for  instance,  by  settling  the  property.      Chap.  XV. 
Whitley  v.  WTiitley,  31  B.  173  ;  explained  in  Galvin  v.  DecercuXy 
(1903)  1  It.  185. 

For  a  case  where  a  testatrix  being  entitled  to  a  debt  from  A,  Release  of 
which  was   secured  by  an  assignment  of  a  covenant  by  B, 
released  the  debt  and  covenant,  see  Synge  v.  Synge,  9  Ch.  128. 

2.  The  case  is  more  difficult  where  the  testator  has  a  devisable 
interest  in  certain  property,  and  the  question  arises  whether  he 
intended  to  give  the  whole  property. 

a.  Where  the  testator  is  entitled  in  moieties  : —  When  the 
If  the  devise  is  of  the  testator's  interest  or  property  in  a  entitled  in 

house  or  lands,  only  what  belongs  to  him  is  intended  to  pass.  ™^*®^®*- 
Henry  v.  Henry^  I.  R.  6  Eq.  286. 

But  if  the  gift  is  of  a  house  by  a  particular  description,  this  Gift  of  a 
is  a  sufficient  indication  of  an  intention  to  pass  the  whole  house,  direction  to 
whether  there  is  (a)  or  is  not  {h)  a  direction  to  repair.     Padbury  "P**'- 
V.  Clark,  2  Mac.  &  &.  298  ;  Howelh  v.  Jenkins,  a  J.  &  H.  706  ; 
see  Swan  v.  Holmes,  19  B.  471  (a).     Fitzsinions  v.  Fitzsimons, 
28  B.  417;  Miller  v.  Thurgood,  33  B.  496  ;   Wilkinson  v.  Dent, 
6  Ch.  339  {h). 

b.  Where  land  is  subject  to  a  charge,  a  devise  of  the  land  When  the 

tGst&tor  ifl 

without  more  is  a  devise  subject  to  the  charge.     Stephens  v.  entitled  to 
Stephens,  3  Dr.  697 ;  1  De  Gt.  &  J.  62 ;  Henry  v.  Henry,  I.  E.  t'^^oh^r^^. 
6  Eq.  286. 

On  the  other  hand,  if  the  testator  repudiates  the  instrument 
creating  the  charge,  and  the  dispositions  of  his  will  are  inconsis- 
tent with  that  instrument,  the  property  is  intended  to  pass 
freed  from  the  charge.     Sadlier  v.  Butler,  I.  R.  1  Eq.  415. 

So,  too,  if  the  devise  of  the  land  is  inconsistent  with  the 
charge,  as  if  it  be  for  a  long  term  on  trust  to  raise  a  sum 
immediately  for  payment  of  debts  and  legacies,  the  prior  charge 
being  itself  secured  by  a  long  term.  Blake  v.  Bunbury,  1  Ves. 
Jun.  614. 

e.  Where  the  testator  has  a  reversionary  interest  in  land,  When  the 
limited  to  take  effect  after  the  decease  of  persons  to  whom  he  entitled  to 
gives  a  life  interest  in  those  lands,  so  that  the  will  would  be  of  ^®JnJ^"^°^ 
no  effect  if  it  were  intended  only  to  deal  with  the  reversion, 
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and  there  are  besides  powers  of  leasing  and  management 
implying  actual  enjoyment,  the  intention  must  have  been  to 
dispose  of  the  whole  property.  Welby  v.  Welly ^  2  V.  &  B.  187; 
Wintour  v.  Clifton,  21  B.  447;  8  D.  M.  &  G.  641 ;  MinchinY. 
Gabbett,  (1896)  1  Ir.  1. 

So,  too,  a  direction  that  an  annuity  is  to  be  paid  to  a  person, 
for  life  out  of  lands  of  which  the  testator  has  only  the  reversion 
shows  an  intention  to  dispose  of  the  whole.  Usticke  v.  Peters^ 
4  K  &  J.  437. 

But  if  in  a  doubtful  case  the  testator  expressly  confirms  the 
settlement  by  which  the  reversion  in  the  property  in  question 
is  limited  to  him,  only  his  own  interest  will  be  held  to  be 
intended  to  pass.    Rancliffe  v.  Parkymy  6  Dow,  149. 

3.  Widow's  dower  and  freebench : — 

The  question  whether  the  testator  has  shown  an  intentioii 
to  dispose  of  his  real  estate,  freed  from  the  widow's  right  to 
dowej  or  freebench,  is  of  importance  only,  with  regard  to  the 
former,  in  the  case  of  widows  married  prior  to  the  1st  January, 
1834;  and  with  regard  to  the  latter,  in  the  case  of  wills  not 
coming  under  the  Wills  Act ;  see  the  Dower  Act  (3  &  4 
Will.  IV.  c.  105),  ss.  4,  14.  Lacey  v.  Hill,  19  Eq.  346; 
Berry  v.  Gaukroger,  see  Appendix. 

As  the  old  law  on  the  subject  is  now  practically  obsolete,  it 
has  not  been  thought  necessary  to  repeat  in  this  edition  the 
discussion  of  the  cases  in  which  widows  have  been  held  bound 
to  elect  between  their  dower  or  freebench  and  benefits  conferred 
on  them  by  the  will. 

4.  Under  the  old  law,  by  which  a  testator  could  not  by  a  will 
dispose  of  lands  acquired  after  the  date  of  the  will,  the  heir  was 
nevertheless  put  to  his  election  if  there  was  a  clear  intention  to 
dispose  of  them. 

It  is  clear  that  such  an  intention  was  sufficiently  indicated 
where  the  testator  drew  a  distinction  between  lands  to  which  he 
was  entitled  and  lands  to  which  he  might  be  entitled  at  his 
decease.  Schroder  v.  Schroder,  K.ajy  578 ;  24  L.  J.  Ch.  510 ; 
Hance  v.  Trutchitt,  2  J.  &  H.  216 ;  see  Plowden  v.  Hyde,  2  Sim. 
N.  S.  171 ;  2  D.  M.  &  G.  684;  Jacob  v.  Jacob,  78  L.  T.  451, 
825  ;  82  L,  T.  270. 
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And  it  seems  the  words  "  land  which  I  shall  die  possessed  Clitp.  XV. 
of"  sufficiently  indicated  an  intention  to  pass  after-acquired 
lands,  and  not  merely  so  much  of  the  lands  belonging  to  the 
testator  at  the  date  of  his  will  as  should  remain  at  his  death. 
Churchman  v.  Ireland^  1  B  &  M.  250,  overruling  Back  v.  Kett^ 
Jac.  534. 

Where  the  will  was  insufficiently  executed  to  pass  realty,  the  No  election 
heir  was  not  put  to  his  election  between  realty  attempted  to  be  invalid  to  ^ 
disposed  of  by  the  will  and  benefits  given  to  him,  so  much  of  P**"  realty, 
the  will  as  attempted  to  dispose  of  realty  being  considered  non- 
existent.    Sheddon  v.  Oodrich,  8  Ves.  481. 

So,  too,  when  the  testator  or  testatrix  was  incompetent  to 
dispose  of  property  from  infancy  or  coverture  no  case  of  election 
arose.  Hearle  v.  Greenhanky  1  Ves.  Sen.  298  ;  3  Atk.  695,  714 ; 
Rich  V.  Cockelly  9  Ves.  370 ;  In  re  De  Burgh  Latcson ;  De  Burgh 
Lawson  v.  De  Burgh  Laicson,  34  W.  R.  39 ;  see  Blaiklock  v. 
Grindle,  7  Eq.  215. 

These  rules  do  not,  however,  apply  to  a  foreign  heir,  and  Foreig^n  heir, 
therefore  if  there  is  clear  evidence  of  an  intention  to  dispose 
bv  will  of  land  in  Scotland  or  elsewhere  which  cannot  be  so 
disposed  of,  the  heir  is  put  to  his  election  between  the  land 
and  the  benefits  he  may  take  under  the  will.  Brodie  v.  Barry ^ 
2  V.  &  B.  127  ;  Dewar  v.  Matt  land,  L.  R.  2  Eq.  834 ;  Orrell  v. 
Orreli,  6  Ch.  302. 

It  must  be  clear  that  land  in  Scotland  or  elsewhere  is 
referred  to,  and  therefore  general  words  will  only  be  held  to 
refer  to  those  lands  upon  which  the  wiU  can  take  effect. 
Johnson  v.  Telford,  1  £>.  &  M.  244  ;  Allen  v.  Anderson, 
5  Ha.  163;  Ma:ttceli  v.  Maxtcell,  16  B.  106 ;  2  D.  M.  &  G. 
705 ;  Maxtcell  v.  Hyslop,  4  Eq.  407 ;  Banng  v.  Ashburton,  54 
L.  T.  463. 

C.  Sow  election  tnade. 

A  person  who  has  to  elect  is  entitled  to  be  informed  of  all  Person 
the  circumstances  which  may  influence  his  decision,  and  he  ^^tlef  to 
will  not  be  boimd  by  an  election  made  in  ignorance  of  the  "formation, 
true  facts.     He  may  take  proceedings  to  have  the  value  of 
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the  property  subject  to  the  election  ascertained.  IHlion  v. 
Parker,  1  Sw.  381;  1  Q.  &  R  305;  Douglas  v.  Douglas, 
12  Eq.  617. 

There  may  be  election  by  conduct,  but  to  establish  such  a 
case  the  election  must  be  by  a  person  who  has  positive 
information  as  to  his  rights  to  the  property,  and  with  that 
knowledge  really  means  to  give  the  property  up.  Stratford 
V.  Powell,  Ba.  &  Be.  1 ;  Wake  v.  Wake,  3  B.  C.  C.  254 ; 
3  Ves.  334 ;  Padbury  v.  Cl<irk,  2  Mac.  &  &.  298 ;  Worthington 
V.  Wiginton,  20  B.  67;  Spread  v.  Morgan,  11  H.  L.  C.  688; 
Wilson  V.  Thornbury,  10  Ch.  239 ;  Siceetman  v.  Sweetman,  I.  R. 
2  Eq.  141. 

In  the  case  of  infants  the  Court  elects  for  them,  and  if 
necessary  directs  an  inquiry  as  to  what  is  most  beneficial. 
Brown  v.  Brown,  L.  R.  2  Eq.  481 ;  Cooper  v.  Cooper^ 
L.  E.  7  H.  L.  53. 

In  the  case  of  an  infant  tenant  in  tail  the  Court  wiU  make  an 
order  imder  the  Trustee  Act,  1893,  declaring  the  infant  a 
trustee  of  the  estate  of  which  he  is  tenant  in  tail  bound  by  the 
election,  and  appointing  a  person  to  convey.  In  re  Montagu; 
Faber  v.  Montagu,  (1896)  1  Ch.  549 ;  65  L.  J.  Ch.  372 ;  74 
L.  T.  346  ;  44  W.  R.  583. 

In  the  case  of  a  lunatic  so  found  by  inquisition  the  Court  in 
Limaoy  has  jurisdiction  to  elect  on  his  behalf  so  as  to  bind  both 
legal  and  equitable  interests  in  real  and  personal  property.  In 
re  Earl  of  Sef ton,  (1898)  2  Ch.  378. 

This  jurisdiction  appears  not  to  exist  in  the  case  of  persons^ 
not  being  lunatics  so  found  by  inquisition,  with  reference  to 
whom  a  person  has  been  appointed  under  sect.  116  (2)  of  the 
Lunacy  Act,  1900  (53  Vict.  c.  5),  to  exercise  "such  of  the 
powers  of  this  Act  as  are  made  exerciseable  by  the  committee  of 
the  estate,"  since  those  powers  do  not  include  the  power  to  elect. 
In  re  Earl  of  Sefton,  supra. 

It  was  suggested  in  Wilder  v.  Pigott,  22  Ch.  D.  263,  that 
the  Court  of  Chancery  had  jurisdiction  to  elect  on  behalf  of  a 
lunatic  not  so  found,  but  there  appears  to  be  no  authority  for  the 
suggestion. 
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The  authorities  as  regards  election  by  married  women  are  not     C^?-  xv. 
in  a  satisfactorj  state.     A  married  woman  was  not  under  a  Election  by 
personal  disability  to  elect  as  an  infant  would  be.     Her  dis-  women, 
ability  arose  from  her  limited  power  under  the  old  law  of 
dealing  with  her  property.     For  instance,  there  can  be  little 
doubt  that  a  married  woman  could  elect  when  only  her  separate 
estate  was  in  question. 

It  would  seem  that  where  the  married  woman  had  no  power 
of  disposition  over  the  property  affected  by  the  election  she 
could  not  elect,  and  the  Court  could  not  elect  for  her.  On  the 
other  hand,  where  husband  and  wife  were  put  to  their  election 
as  to  the  wife's  fund,  which  she  could  with  the  consent  of  her 
husband  and  after  separate  examination  by  the  Court  dispose  of, 
the  Court  would  direct  an  inquiry  as  to  which  course  would 
be  most  beneficial,  and  would  elect  on  her  behalf.  Cooper 
y.  Cooper  J  L.  R.  7  H.  L.  53 ;  see  Chnggs  v.  Gibson^  L.  R. 
1  Eq.  685. 

It  has  been  said  that  a  married  woman  could  by  election,  and  Whether 

mftmod 

without  deed  acknowledged,  affect  her  real  estate  not  settled  to  woman  oonld 
her  separate  use.      See  Barrow  v.  Barrow^  4  K.  &  J.  p.  419;  J^^l^j^ 
Nicholl  V.  Jonesy  3  Eq.  p.  709.    See,  too,  Swanston's  note  to  election. 
Oretton  v.  Hayward,  1  Sw.  409,  p.  416. 

It  may  be  doubted  whether  these  dicta  can  be  supported  by 
any  decided  case,  unless  it  be  Ardemfe  v.  Bennet^  2  Dick.  463 ; 
and  they  seem  contrary  to  well-established  principles.  See 
Held  V.  Moore,  19  B.  176 ;  2  Jur.  N.  S.  145  ;  Cahill  v.  Cahill, 
8  App.  C.  420,  426. 

Ardesoi/e  v.  Bennet  was  a  very  peculiar  case,  and  the  decision 
may  very  well  be  supported  apart  from  any  question  of  election 
by  a  married  woman.  The  case  is  discussed  in  Campbell  y. 
IngUbj/y  21  B.  567, 582.  Barrow  v.  Barrow  and  other  cases  of 
that  class  are  not  cases  of  election  in  the  strict  sense  of  the  word 
at  all.  They  are  cases  of  confirmation  by  an  adult  married 
woman  of  a  voidable  deed  entered  into  before  marriage  and 
during  minority. 


T.W. 
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II. — ^Election  to  Confirm  Invalid  Deed. 
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Cases  of  oonfirmatioii  of  instruments  entered  into  by 
persons  under  age  after  they  have  attcdned  full  age  are 
sometimes  called  oases  of  election,  but  they  stand  on  a 
different  footing.  They  have  usually  arisen  with  regard  to 
covenants  in  marriage  settlements  to  settle  some  property  of 
the  wife  who  is  a  minor.  Such  a  covenant  is  voidable  and 
not  void,  and  unless  repudiated  within  a  reasonable  time  after 
the  wife  attains  her  majority  it  binds  her  and  her  property 
as  if  she  had  been  of  full  age  when  she  entered  into  it. 
Barrow  v.  Barrow^  4  K.  &  J.  409  ;  Smith  v.  LucaSy  18  Ch.  D. 
531 ;  Wilder  v.  PigoU,  22  Ch.  D.  263 ;  OreenhUl  v.  North 
British  and  Mercantile  Insurance  Co,^  (1893)  3  Ch.  474 ;  In  re 
Hodson;  Williams  v.  Knight,  (1894)  2  Ch.  421  ;  VidUz  v. 
ffHagan,  (1899)  2  Ch.  569 ;  rev.  on  another  point,  (1900)  2 
Ch.  87.  Smith  v.  Lucas,  so  far  as  it  decided  that  there  was  a 
right  to  repudiate  from  time  to  time  as  regards  any  fresh 
property  falling  into  possession,  will  not  be  followed.  Viditz 
V.  (fSagan,  supra. 


Election  dis- 
tinguished 
from 
condition. 


III. — ^Election  by  Express  Direction. 

A  testator  may  of  course  impose  upon  a  devisee  a  condition 
that  he  shall  in  return  for  the  testator's  bounty  dispose  of  his 
own  property  in  a  partioulax  way. 

Cases  of  this  kind  must  be  distinguished  from  cases  of 
election  proper.  In  the  latter  it  is  immaterial  whether  the 
testator  knew  or  not  that  the  property  of  which  he  was  dis- 
posing was  not  his  own,  in  the  former  he  must  have  known 
that  it  was  not.  The  characteristic  of  the  former  is  forfeiture 
of  the  latter  compensation.  Thus  a  devise  to  A  on  condition 
of  his  conveying  certain  property  of  his  own  is  not  a  case 
for  election. 

The  condition  must  be  complied  with,  and  if  the  testator 
gives  bounty  on  condition  that  the  beneficiary  conveys  his  or 
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her  own  property  in  a  partioolar  maimer,  and  the  beneficiary     Chap.  XY. 
cannot    do   so,   the  whole    bounty  fails.      See    Boughton  y. 
Batighton^  2  Ves.  Sen.  12. 

The  Court  could  not  before  the  Conveyancing  Act,  1881,  Inability  to 
fl.  39,  assist  a  married  woman  in  such  a  case  by  removing  a  ^^^®^* 
restraint  upon  anticipation  so  as   to  enable   her  to  comply 
with  such  a  condition.    Robinson  v.  Wheelwright^  6  D.  M.  &  Q-. 
536. 

Where  a  condition  to  convey  his  real  estate  is  imposed  upon  Lnnatio. 
a  lunatic,  the  Court  will  elect  on  his  behalf.      In  re  Earl  of 
Sefion,  (1898)  2  Ch.  378. 

Where  the  testator  directed  a  residuary  legatee  to  bring  an  Conatraction 
estate  into  hotchpot,  and  to  convey  it  so  that  it  might  become 
the  property  of  all  his  residuary  legatees,  and  the  estate  had 
been  sold  in  the  testator's  lifetime,  the  condition  was  held  to 
be  satisfied  by  bringing  the  purchase-money  of  the  estate  into 
hotchpot.    Middkton  v.  Windrows,  16  Eq.  212. 


rV. — ^Election  between  Onerous  and  Beneficial  Gifts, 

Where  there  are  several  gifts  to  the  same  legatee,  some  of  Oneroos 
which  are  onerous  and  some  beneficial,  the  question  has  in  gifts. 
some  cases  arisen  whether  he  is  bound  to  take  all  or  none,  or 
whether  he  can  elect  to  take  the  beneficial  and   reject  the 
onerous  gift. 

The  general  rule  is,  that,  where  several  independent  gifts  are 
made  to  the  same  legatee,  the  legatee  may  reject  the  onerous 
legacies  without  forfeiting  the  others.  Andrew  v.  Trinity 
Hall,  9  Ves.  525 ;  MoffeU  v.  Bates,  3  Sm.  &  G.  468 ;  Warren 
V.  Rudall,  IJ.  &  H.  1 ;  Aston  v.  Wood,  22  W.  R.  893 ;  43  L.  J. 
Ch.  715.  8yer  v.  Gladstone,  30  Ch.  D.  614,  is  explained  in 
Frewen  v.  Law  Life  Assurance  Society,  (1896)  2  Ch.  p.  516, 
and  further  explained  in  In  re  Baron  Kensington;  Earl  of 
Longford  v.  Baron  Kensington,  (1902)  1  Ch.  203,  211,  n. 

But  the  legatee  of  a  residue  or  of  property  given  as  one  Oiftof 
aggregate   thing   cannot  reject   so   much  of   the   residue  or  ag^egate 
property  as  is  onerous.    He  must  take  all  or  none.     Green  v.     "^^' 
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<a*p.  XV.  Britten,  42  L.  J.  Ch.  187 ;  Guthrie  t.  Walroiid,  22  Ch.  D.  673 ; 
In  re  Hotchkya  ;  Freke  v.  Calmady^  32  Ch.  D.  408 ;  Freucen  v. 
Law  Life  Assurance  Society^  (1896)  2  Ch.  611 ;  Pamell  ▼•  Boyd^ 
(1896)  2  It.  571. 

Even  where  two  gifts  are  given  independently  the  Court 
may  collect  an  intention  that  the  legatee  is  not  to  take  one 
without  the  other.  Such  an  intention  has  been  inferred  from 
the  fact  that  the  testator  knew  that  a  leasehold  house  was 
underlet  at  a  rent  not  sufficient  to  produce  the  head  rent, 
and  accordingly  the  legatee  of  the  house  was  held  bound  to 
take  it,  if  he  took  the  other  benefits  given  by  the  will.  Talbot 
V.  Lord  Radnor y  3  M.  &  K.  252,  more  fully  stated  and  followed 
in  Fairtlough  v.  Johnstone ^  16  Ir.  Ch.  442. 
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CHAPTER  XVI. 

WHO  MAY  BE  DEVISEES  OH  LEGATEES. 

1.  Priob  to  the  Wills  Act  a  deyise  of  lands  to  a  corporation    cgi>p.  Xfl. 
wsa  Toid,  bodies  corporate  being  excepted  out  of  32  Hen.  YIH.  i.  Cocpoxm- 
c.  1,  and  34  &  35  Hen.  VIIL  c.  5,  s.  6.  *"^*^ 

And  it  seems  that  43  Eliz.  o.  4,  had  no  effect  in  passing 
the  legal  estate  where  the  devise  was  to  a  corporation  exist- 
ing for  charitable  purposes,  notwithstanding  Benet  ColL  v. 
BUkap  of  Londofij  2  W.  Bl.  1182 ;  see  Incorp.  Sac.  y.  JRichardSj 
1  Dr.  &  War.  258. 

The  Wills  Act  repeals  32  Hen.  YHI.  c.  1,  and  34  &  35 
Hen.  VIU.  c.  5,  but  does  not  expressly  authorise  devises  to 
corporations,  and  since  the  inability  of  corporations  to  hold 
lands  was  created  bj  various  statutes  antecedent  to  34  &  35 
Hen.  YHI.  c.  5,  the  mere  repeal  of  that  statute  does  not  give 
validity  to  devises  to  corporations. 

Since  the  Wills  Act,  however,  the  inability  is  not  in  the 
power  of  devising,  but  in  the  capacity  of  corporations  to  take, 
and  it  would  seem  to  follow  that  corporations  with  power  to 
hold  land,  such  as  companies  incorporated  under  the  Com- 
panies Act,  1862  (25  &  26  Yict.  c.  89),  might  take  by  devise 
except  so  far  as  objections  might  arise  on  the  ground  of  per- 
petuity. The  question  is,  however,  not  likely  to  be  of  much 
practical  importance ;  see  Incorp.  Soc.  v.  RichardSy  1  Dr.  &  War. 
258 ;  Thomson  v.  Shakcspear,  Joh.  612 ;  1  D.  F.  &  J.  399 ; 
Carne  v.  Long^  2  D.  F.  &  J.  75  ;  Cocks  v.  Manners^  12  Eq.  674 ; 
Chaudih'c  Mining  Company  v.  Desbarats^  L.  E.  6  P.  C.  277. 

A  trade  union  registered  under  the  Trade  Union  Acts,  1871 
and  1876,  cannot  take  land  by  devise.  In  re  Amos;  Carrier  v. 
Price,  (1891)  3  Ch.  159. 

2.  A  gift  to  a  voluntary  association  which  is  not  charitable  is  2.  Voluntary 

Mflociatioii. 

valid,  provided  it  does  not  tend  to  a  perpetuity. 

Stewart  v.  Oreen,  L  E.  5  Eq.  470 ;  Morrow  v.  M'Conville,  11 
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individaal 
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Chap.  XTI.  L.  R.  It.  236,  so  far  as  they  decide  that  a  gift  to  a  voluntary 
society  not  charitable  is  void,  because  the  society  has  no 
corporate  existence,  must  be  considered  ovemiled.  See  cases 
cited  below. 

Thus  a  gift  of  a  sum  of  money  to  a  voluntary  association 
not  charitable,  which  is  to  go  into  its  coffers,  and  be  spent 
with  its  other  funds,  is  valid.  Cocks  v.  Manners^  12  Eq.  574 ; 
In  re  WilkimorCs  Trusts^  19  L.  R.  Ir.  631 ;  In  re  Clarke ; 
Clarke  v.  Clarkey  (1901)  2  Ch.  110;  Langham  y.  Peterson,  87 
L.  T.  744. 

In  some  cases  such  gifts  have  been  construed  to  be  gifts  to 
the  individual  members  composing  the  association.  But  such  a 
construction  is  only  possible  where  the  gift  to  the  association 
is  expressed  to  be  for  the  benefit  of  the  members,  or  where  the 
association  is  so  described  as  to  indicate  the  members  who 
compose  it.  Thus  gifts  in  trust  for  the  Sisters  of  Mercy  at 
Bantry  for  the  benefit  of  the  Convent  of  Mercy  at  Bantry  (a), 
to  the  Superioress  of  St.  Anne's  Convent  of  Mercy  in  trust  for 
the  community  of  the  convent,  and  to  the  Marist  Sisters  of  the 
Convent  of  Carrick-on-Shannon  (6),  have  been  held  gifts  to 
the  individual  persons  who  satisfied  the  description.  In  re 
Delany^s  Estate,  9  L.  R.  Ir.  227 ;  see  Henrion  v.  Bonham, 
O'Leary  on  Char.  cit.  11  L.  R.  Ir.  241  (a) ;  Bradshaio  v. 
Jackman,  21  L.  R.  Ir.  12  (6). 

On.  the  other  hand,  a  gift  to  be  appUed  to  the  use  of  and 
benefit  of  a  convent  or  to  a  trade  union  by  its  registered 
name  cannot  be  construed  as  a  gift  to  the  individual  members 
of  the  convent  or  trade  union.  Morrow  v.  WConvilky  11 
L.  R.  Ir.  236;  In  re  Amos;  Carrier  v.  Pricey  (1891)  3  Ch. 
159. 

In  the  case  of  a  devise  of  land  to  a  voluntary  association, 
there  is  the  further  difficulty,  that  a  devise  cannot  be  made  to  an 
uncertain  body  of  persons. 

Thus  a  devise  of  land  to  the  monks  named  Christian  Brothers, 
who  were  a  numerous  body,  was  held  void  on  the  ground  that 
the  intention  was  to  vest  the  land  in  them  as  a  body  corporate, 
which  they  were  not.  Hogan  v.  Byrne,  13  Ir.  C.  L.  166 ; 
see,  too,  Stewart  v.  Qreen,  I.  R.  6  Eq.  470. 


DeviBe  of 
land  to 
voluntary 
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3.  By  the  Naturalization  Act,  1870  (33  Viot.  o.  14),  real  and    Chap.  xvi. 


personal  property  of  every  desoription,  except  a  British  ship,  8.  Alieiu. 
may  be  taken,  acquired,  held,  or  disposed  of  by  an  alien  in 
the  same  manner  in  all  respects  as  by  a  natural-bom  British 
subject. 

As  to  what  constitutes  an  alien,  see  De  Oeer  v.  StonCy 
22  Ch.  D.  243. 

It  has  been  decided  that  the  Act  is  not  retrospective.  And 
apparently  it  does  not  apply  to  a  will  made  before  the  passing 
of  the  Act,  though  not  coming  into  operation  till  afterwards. 
Sharp  V.  St.  Sauveiu\  7  Ch.  343. 

In  cases  before  the  Act,  land  devised  to  an  alien  remained 
in  him  till  office  found,  when  it  devolved  to  the  Crown,  whether 
the  land  was  devised  to  trustees  or  not.  Barrow  v.  Wadki% 
24  B.  1 ;  Sharp  v.  St.  Sauveur,  7  Ch.  343. 

An  alien  could  always  take  the  proceeds  of  land  devised 
on  trost  for  sale.  Du  Hourmelin  v.  Sheddon^  1  B.  79;  4 
M.  &  Or.  526. 

4.  Formerly  personal  property  vested  in  a  felon  after  his  *.  Felons. 
conviction,  during  the  period  of    his  punishment  or  before 

his  pardon,  was  forfeited  to  the  Crown.  jRoberta  v.  Walker, 
1  E.  &  M.  752. 

But  property  not  vested  in  a  felon  till  after  he  had  imder- 
gone  his  punishment,  or  received  a  pardon,  was  not  forfeited. 
Stokes  V.  Holderiy  1  Kee.  145 ;  Bamett  v.  Blake,  2  Dr.  &  S. 
117 ;  Gough  v.  DavieB,  2  K.  &  J.  623 ;  Re  Thompson's  Trusts, 
22  B.  506  ;  Re  Harringtmi's  Trusts,  29  B.  24. 

Now,  by  the  Forfeiture  Act,  1870  (33  &  34  Vict.  c.  23), 
forfeiture  and  escheat  for  treason,  felony,  and  suicide  are 
abolished ;  and  by  sect.  10  all  the  real  and  personal  property, 
including  choses  in  action,  to  which  the  convict  was  at  the 
time  of  his  conviction,  or  shall  afterwards  become  entitled, 
vests  in  an  administrator  appointed  under  the  Act.  See  Carr  v. 
Anderson,  (1903)  1  Ch.  90 ;  2  Ch.  279. 

By  the  Civil  Procedure  Acts  Eepeal  Act,  1879  (42  &  43  Vict. 
c.  59),  s.  3,  outlawry  in  consequence  of  any  civil  proceeding 
is  abolished. 

5.  By  sect.  15  of  the  Wills  Act,  a  legacy  given  to  an  attesting  6.  Attesting 

witnesses. 
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witness,  or  to  the  husband  or  wife  of  an  attesting  witness  is 
void. 

The  section  does  not  make  the  gift  void  for  all  purposes. 
Therefore,  if  there  is  a  gift  to  A  or  her  children,  and  A 
attests  the  will,  the  children  cannot  take.  ApHn  v.  Stone^ 
(1904)  1  Ch.  543. 

The  subsequent  marriage  of  an  attesting  witness  to  a  devisee 
does  not  avoid  the  devise.     Thorpe  v.  Bestwkk^  6  Q.  B.  D.  311. 

A  person  attesting  the  signature  of  two  marksmen,  witnesses 
to  a  will,  is  himself  an  attesting  witness.  Wigan  v.  Bowland^ 
11  Ha.  157. 

But  a  gift  by  will  to  the  attesting  witness  of  a  codicil  is 
good.  Ourney  v.  Qurney^  3  Dr.  208 ;  Re  Marcus ;  Marcm  v. 
Marcus,  57  L.  T.  399. 

Where,  however,  a  contingent  gift  by  will  is  made  absolute 
by  a  codicil  which  the  legatee  attests,  and  the  legatee  could  only 
have  taken  under  the  codicil,  the  gift  is  void.  Gaskin  v.  Rogers, 
L.  R.  2  Eq.  284. 

And  a  gift  to  an  attesting  witness  is  void,  though  there  may 
be  a  sufficient  number  of  witnesses  without  him.  Randfield  v. 
Randfield,  11  W.  R.  847 :  see  8  H.  L.  225  ;  Cozens  v.  Crout,  21 
W.  R.  781.  See,  however.  In  bonis  Sharman,  1  P.  &  D.  661 ; 
In  bonis  Smithy  15  P.  D.  2,  and  ante,  p.  36. 

Where  a  solicitor-trustee  attests  a  will,  a  clause  empowering 
him  to  charge  profit  costs  is  avoided  by  this  section.  In  re 
Barber ;  Burgess  v.  Vinnicombe,  31  Ch.  D.  665 ;  see  34  Ch.  D. 
77 ;  In  re  Pooley,  40  Ch.  D.  1. 

A  gift  to  a  witness  attesting  the  will  is  good,  if  the  will  is 
afterwards  republished  by  a  codicil  referring  to  it,  and  is  not 
avoided  by  the  fact  that  the  legatee  attests  a  second  oodicU. 
Anderson  v.  Anderson,  13  Eq.  381;  In  re  Trotter;  Ti^otter  v. 
Trotter,  (1899)  1  Ch.  764. 

A  witness  to  the  will,  under  which  a  benefit  is  given  him,  who 
attests  a  codicil,  which  confirms  the  will,  cannot  take  under  the 
will.     Re  Marcus ;  Marcus  v.  Marcus,  57  L.  T.  399. 

A  gift  to  an  attesting  witness  as  trustee  is  not  void.  Cress- 
nell  V.  Cressu'cU,  6  Eq.  69. 

Where  a  legacy  is  given  to  a  person  which  in  terms  is  for  his 
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own  use  and  benefit,  and  a  secret  trust  is  established  in  favonr    Chap.  XYI. 


of  an  attesting  witness,  the  attesting  witness  is  not  disqualified  witneas  can 
from  taking  under  the  secret  trust  (a),  though  the  ease  may  be  secret  trust, 
different  if  the  will  discloses  that  there  is  a  secret  trust  which 
has  been  communicated  to  the  legatee  (J).  O'Brien  v.  Condon^ 
(1905)  1  Ir.  51  (a)  ;  In  re  Fleetwood ;  Sidgreavea  v.  Bretoer^  49 
L.  J.  Ch.  514;  15  Ch.  D.  694 (J);  see  Cullen  v.  A.-O.  for 
Ireland,  L.  E.  1  H.  L.  190;  Sullitan  v.  SuUimn,  (1903) 
1  Ir.  193. 

6.  A  gift  of  a  sum  of  money  in  trust  to  erect  in  a  churchyard  6.  Gift  to 
or  a  church  a  monument  to  the  testator,  or  possibly  even  to  ^^u^ent  to 
another  person,  is  a  valid   bequest  to  this  extent,  that  the  the  testator, 
trustees  may  insist  upon  carrying  out  the  testator's  directions, 

and  if  they  do  their  action  cannot  be  called  in  question,  but 
there  is  no  one  who  can  enforce  such  a  trust.  Mellick  v. 
President  of  the  Asf/lum,  Jacob,  180  ;  Adnam  v.  Cole^  6  B.  353; 
Trimmer  v.  Danhyj  25  L.  J.  Ch.  424 ;  Hoare  v.  Osborne^  L.  E. 

1  Eq.  585  (the  memorial  window). 

Possibly  such  directions,  at  least  in  the  case  of  a  monument 
to  the  testator,  may  be  upheld  on  the  ground  that  they  are 
part  of  the  funeral  obsequies.  But  it  is  doubtful  whether  a 
testator  could  validly  devote  a  large  sum  of  money  to  the 
erection  of  a  private  monument  to  himself  unconnected  with 
his  burial. 

A  condition  imposed  upon  a  legatee  that  he  shall  during  his 
life  keep  the  testator's  vault,  not  in  a  church,  in  repair,  though 
not  charitable,  is  valid  and  is  eaid  to  create  a  binding  obligation, 
but  it  is  difficult  to  see  how  it  can  do  so.     Lloyd  v.  Lloydy 

2  Sim.  N.  S.  255. 

7.  Another  anomalous  kind  of  gift  is  a  gift  for  the  benefit  of  7.  Gifts  for 
animals  belonging  to  the  testator.     It  has  been  decided  that  a  particular 
gitt  for  the  maintenance  of  the  testator's  dogs  and  horses  is  a  "'^''^™*^" 
valid  gift.     In  re  Dean;  Cooper-'Dean  v.  Stevefis^  41  Ch.  D.  553, 
following  Mitford  v.  Reynolds^  16  Sim.  105 ;  1  Ph.  185 ;  see, 

too,  Peltingall  v.  Pettingallj  11  L.  J.  Ch.  176. 

It  is,  however,  difficult  to  see  how  such  a  gift  can  be  sup- 
ported on  any  legal  ground.  Such  a  gift  is  not  charitable ; 
there  is  no  one  who  can  enforce  it,  and  a  trust  which  cannot  be 
enforced  is  invalid. 


122 


CHAPTER  XVII. 


EVIDENCE. 


Chap.  XVn. 

Sir  J. 

Wigram'fl 
treatise. 


Probate  oon- 
duidve  as  to 
what  will  is. 


When  original 
will  may  be 
looked  at. 


Words 
omitted  or 
inserted  by 
mistake. 


Duplicates  or 
substitutional 
instroments. 


I. — How  Far  Admissible  to  Construe  Will. 

Sir  James  Wig  ram's  Treatise  on  "  The  Rules  of  Law  respecting 
the  admission  of  extrinsic  evidence  in  aid  of  the  interpretation 
of  wills "  has  settled  the  principles  with  reference  to  the 
admissibility  of  evidence  for  the  purpose  of  construing  wills. 
The  difficulties,  which  now.  arise,  i*elate  chiefly  to  the  application 
of  the  principles  there  laid  down. 

The  probate  is  conclusive  as  to  what  the  will  is.  The  original 
will  cannot  be  looked  at  for  the  purpose  of  entering  or  correcting 
the  probate.  The  probate  can  only  be  corrected  on  application 
to  the  Probate  Division.  Oann  v.  Gregory^  3  D.  M.  &  Q-. 
777;  Walker  v.  Tipping,  3' Ha.  802,  n. ;  In  re  Clifs  TrusU, 
(1892)  2  Ch.  229. 

But  the  Court  has  in  some  cases  looked  at  the  original  will 
to  ascertain  the  punctuation,  the  introduction  of  capital  letters, 
parentheses,  and  other  marks  indicating  where  a  sentence  begins 
or  ends,  and  the  effect  of  a  blank  in  the  probate.  Child  v. 
Elmorth,  2  D.  M.  &  G.  679,  683 ;  Manning  v.  Purcell,  24  L.  J. 
Ch.  522  ;  7  D.  M.  &  G.  55  ;  Conipton  v.  Bloxham,  2  Coll.  201 ; 
Mihome  v.  Long,  3  Jur.  N.  S.  1073 ;  In  re  HanHson  ;  Turner  v. 
Ilellard,  30  Ch.  D.  390. 

In  a  Court  of  construction  evidence  is  not  admissible  to  show 
that  words  have  been  omitted  or  left  in  the  will  by  mistake. 
Earl  of  Netcburgh  v.  Countess  of  Newhurgh,  6  Mad.  364; 
1  M.  &  So.  352 ;  Langston  v.  Langston,  2  CI.  &  F.  194, 240  ;  In 
re  Byicater;  Bgicate^*  v.  Clarke,  18  Ch.  D.  17. 

When  several  testamentary  instruments  have  been  admitted 
to  probate,  the  question  sometimes  arises,  whether  one  of  them 
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is  not  a  mere  duplicate  of  or  intended  to  be  in  substitution  for   Chap,  XVII. 
another  of  them. 

Upon  this  question  probably  evidence  of  the  testator's  inten- 
tiouy  suoh  as  declarations  bj  him  and  the  like,  would  not  now 
be  admitted,  notwithstanding  Coote  v.  Baydy  2  B.  C.  0.  521, 
and  Hubbard  v.  Alexander^  3  Ch.  D.  738  ;  see  Wilson  v.  O^Leary^ 
7  Ch.  448. 

Evidence  has,  however,  been  admitted  as  to  the  persons  with 
whom  the  dilFerent  instruments  were  deposited  and  the  testator's 
dealings  with  them.     Whyfe  v.  Whyte^  1 7  Eq.  50. 

The  will  may  contain  blanks.     No  evidence  is  admissible  to  Blanks, 
fill  them  up.     Winn  v.  Littleton^  2  Ch.  Ca.  51 ;  Baylis  v.  A,-G,^ 
2   Atk.    239;    Hunt  v.   Hort,   3   B.  C.   C.   311;    Taylor    v. 
Richardson,  2  Dr.  16. 

It  is  sometimes  said,  that  evidence  is'  not  admissible  to  Patont 
explain  a  patent  ambiguity.  Some  remarks  are  made  upon  *""  '^'^  ^" 
this  doctrine  by  Plumer,  M.B.,  in  Colpoys  v.  ColpoySy  Jao.  451, 
463,  464.  Certainly  it  is  not  correct  in  its  application  to  wills, 
if  it  means,  that,  wherever  on  the  face  of  the  will  there  is 
something  which  requires  explanation,  it  must  be  left 
unexplained. 

The  rule  appears  to  be,  that  if  the  testator  employs  a  word  or 
symbol,  which  has  no  meaning  to  anyone  but  himself,  and  is 
employed  by  him  ad  hoc,  though  he  may  have  preserved 
evidence  of  his  meaning  by  written  declarations  or  by  telling 
some  other  person  what  he  meant,  that  evidence  is  not 
admissible. 

On  the  other  hand,  if  the  testator  in  his  will  uses  a  word  or 
symbol,  which  he  is  in  the  habit  of  using  in  his  conversation 
or  business,  and  its  meaning  is  known  to  those  who  come 
into  contact  with  him,  their  evidence  as  to  what  is  meant  is 
admissible. 

Thus,  if  the  testator  uses  such  a  word  as  "  mod,"  which  has 
no  meaning,  or  designates  devisees  by  letters  arbitrarily  chosen, 
evidence  is  not  admissible  to  explain  what  he  meant.  Goblet  v. 
Beechey,  2  E.  &  M.  624 ;  Claytmi  v.  Lord  Nugent,  13  M.  &  W. 
206 ;  see  SuUimn  v.  Sullivan,  I.  E.  4  Eq.  467. 

Guesses  by  a  third  person  as  to  what  the  testator  may  or 


124  EVIDENCE. 

Chap.  XVII,  must  have  meant,  such  as  were  tendered  in  Ochlet  v.  Beeehey, 
are  not  admissible.  Thej  are  not  eyidenoe  at  alL  The 
Court  does  not  recognise  an  expert  in  guessing  riddles. 
What  may  have  been  meant  is  a  matter  for  argument,  not  for 
evidence. 

On  the  other  hand,  evidence  is  admissible  to  explain  letteiB 
used  by  a  testator  to  denote  the  amount  of  legacies,  the  letters 
being  private  marks  to  denote  prices  used  in  his  business,  and 
therefore  (it  is  assumed,  though  it  does  not  appear  in  the  report), 
known  to  those  employed  in  the  business  (a),  and  to  explain 
whom  the  testator  habitually  called  Mr.  G.,  to  whom  a  legacy 
was  left  by  that  title  (6).  Kell  v.  C/iarmer,  23  B.  195  (a)  ; 
Abbot  V.  Masste,  3  Ves.  148 ;  considered  in  Clayton  v.  NugetU^ 
13  M.  &  W.  206  (6). 
Words  defined  If  a  testator  uscs  a  word  denoting  a  weight  or  measure  to 
which  a  meaning  is  given  throughout  the  United  Kingdom  by 
the  Weights  and  Measures  Acts,  1878  to  1897,  evidence  is  not 
admissible  to  show  that  he  used  the  word  in  a  sense  peculiar  to 
a  particular  locality.  O^BonneU  v.  0^ Donnelly  1  L.  B.  Ir.  284 ; 
13  ib,  226. 
Technical  If  the  testator  uses  a  word  which  has  a  meaning  in  ordinary 

oidinarj         language,  but  has  also  a  technical  or  special  meaning  among 
^^   "  persons  following  the  same  business  or  profession  as  the  testator, 

or  in  a  particular  district  with  which  the  testator  was  connected, 
or  among  persons  belonging  to  the  religious  sect  to  which 
the  testator  belonged,  evidence  of  the  technical  or  special 
meaning  is  admissible,  and  it  is  for  the  Court  to  determine 
whether  the  testator  has  used  the  word  with  that  meaning. 
Clayton  v.  GregsoUy  5  A.  &  E.  302  (levels  in  a  mining  lease)  ; 
Smith  V.  Wilson,  3  B.  &  Ad.  728  (1,000  rabbits  meaning  1,200)  ; 
Shore  V.  JFilson,  9  CI.  &  F.  525  ("  godly  persons  "  used  by  a 
dissenter). 

So  it  may  be  shown  that  a  parish  is  by  the  inhabitants 

supposed  to  include  certain  lands  which  are  not  in  fact  virithin 

the  parish.    Anstee  v.  NelmSy  1  H.  &  N.  225. 

Ordinary  But,  when  a  word  is  not  a  word  of  art,  but  is  simply  a  word 

^^ammaS^  of  everyday  English  intelligible  to  everyone,  evidence  is  not, 

^T'  it  would  seem,  admissible    to    show  that  a  testator  of  the 
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present  day  habitually  used,  or  that  the  class  to  which  he  chap.  XVII. 
belonged  habitually  use,  the  word  in  a  loose  or  inaccurate 
sense.  The  Court  knows  the  meaning  of  the  English  language, 
as  to  which  it  is  the  supreme  expert.  No  doubt,  just  as  the 
mind  of  the  Court  may  require  to  be  informed  of  the  law  by 
argument  and  reference  to  cases,  so  it  may  require  to  be 
informed  by  argument  and  quotations  from  the  best  authors 
as  to  the  meaning  of  the  English  language ;  but  the  inf  orma- 
tion  should  be  by  way  of  argument  and  reference  to  popular 
usage,  and  not  by  means  of  evidence.  In  In  re  Rayner ; 
Rayner  v.  Raynery  (19C4)  1  Ch.  176,  better  reported  in  89 
L.  T.  681,  such  evidence  was  rejected  in  the  Court  below. 
In  the  Court  of  Appeal  the  case  was  decided  on  the  construc- 
tion of  the  will  apart  from  evidence ;  see  also  In  re  Parker ; 
Bentham  v.  Wilson,  17  Ch.  D.  262. 

And  evidence  is  not  admissible  to  show  that  a  testator,  who 
held  old  shares  of  a  company  and  an  equal  number  of  new 
shares  which  had  been  allotted  in  respect  of  the  old  shares, 
meant  when  he  used  the  word  "  share  "  a  double  share,  com- 
prising an  old  and  a  new  share.  Millard  v.  Bailey^  1  Eq. 
378. 

It  has  been  said,  that  to  construe  the  will  of  a  testator  ^'  you  How  far 

1  ■!•  .  "!_    •      I.*       .  t    •  J  'J       interpreter 

may  place  yourself,  so  to  speak,  m  his  armchair  and  consider  may  place 
the  circumstances  by  which  he  was  surrounded  when  he  made  ^™s?^  *^ 

^  position  ox 

his  will  to  assist  you  in  arriving  at  his  intention."    Boyea  v.  testator. 
Cookj  14  Ch.  D.  53,  56 ;   see  In  re  Gibbs  ;   Martin  v.  Harding, 
(1907)  1  Ch.  465. 

But  this  proposition  must  be  accepted  with  several  reserva- 
tions. What  has  to  be  done  is  first  to  construe  the  wUl.  The 
meaning  placed  upon  the  language  used  as  the  result  of  this 
process  cannot  be  altered  by  reference  to  the  surrounding 
circumstances  when  the  will  was  executed.  The  procedure  is 
not — first  ascertain  the  surrounding  circumstances  and  with 
that  knowledge  approach  the  construction  of  the  will,  but 
first  construe  the  will;  if  the  meaning  is  dear,  surrounding 
oireamstances  cannot  be  looked  at  to  throw  a  doubt  upon 
that  meaning,  or  to  give  the  will  a  different  meaning. 
Higgin^  v.  Dawson,  (1902)  A.  C.  1. 
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Chap.  zvii.       That  case,  as  reported  in  the  House  of  Lords,  leaves  the 
Higgins  v.       reader  in  perplexity  as  to  what  there  could  be  to  argue.     It 

Dawson.  ^^^^  therefore  be  as  well  shortly  to  state  the  facts. 

The  testator,  who  was  a  Roman  Catholic  priest,  when  he  sat 
down  to  make  his  will,  was  the  owner  of  some  real  estate,  plate, 
and  china,  and  of  two  mortgage  debts  amounting  to  13,187/., 
and  of  nothing  else  except  the  accruing  interest  on  the  mortgage 
debts.  By  his  will  he  made  specific  gifts  of  the  real  estate, 
plate  and  china.  He  then  gave  a  large  number  of  legacies, 
amounting  to  about  10,000/.  These  were  followed  by  a  gift 
of  the  residue  of  the  mortgage  debts  after  payment  of  his 
debts  to  a  charity.  The  question  was  whether  the  residue  of 
the  mortgage  debts  meant  what  might  remain  of  the  mortgage 
debts  after  paying  thereout  first  the  legacies,  and  secondly  the 
debts,  or  whether  it  meant  what  remained  after  paying  debts 
only.  Upon  the  latter  construction,  if  the  testator  had  died 
the  next  day  all  the  legacies  would  have  failed,  as  there  was 
nothing  out  of  which  to  pay  them.  As  a  matter  of  fact,  the 
testator  had,  between  the  date  of  his  will  and  his  death,  become 
entitled  to  other  property  which  was  not  suflBcient  to  pay  the 
legacies  in  full.  Approaching  the  will  with  knowledge  of 
these  facts,  the  conclusion  was  almost  irresistible  that  the 
legacies  were  meant  to  be  paid  out  of  the  mortgage  debts,  and 
that  residue  must  mean  residue  of  the  mortgage  debts  after 
paying  the  legacies  as  well  as  the  debts.  It  was  held,  how- 
ever, that  the  evidence  was  inadmissible.  The  pHmd  fa^ie 
meaning  of  the  word  **  residue  "  as  used  in  the  will  was  residue 
deducting  debts,  and  that  meaning  could  not  be  altered  by 
reference  to  evidence. 

"Wlietlier  The  question  has  sometimes  been  raised  whether  the  quantity 

the  amount  of  of  a  tcstator's  property  is  admissible  in  evidence  for  the  purpose 

P^r^^u''"   of  oonstruing  the  wiU. 

admiasible.  Suppose  a  testator  makes  gifts  of  three  sums  of  **600/. 

stock  in  Long  Annuities,"  and  dies  immediately  after 
executing  his  will,  the  question  is.  Does  he  mean  in  each 
case  Long  Annuities  producing  600/.  a  year,  or  three  capital 
sums  of  500/.  each  P  Is  evidence  admissible  that  the  testator 
had  only  120/.  a  year  Long  Annuities,  which  would  be  very 
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cogent  to  show  that  capital  sumB  only  can  have  been  intended  P  ciiap.  xvu. 
The  answer  given  by  Higgins  v.  Datoaon  is  that  such  evidence 
is  not  admissible.  The  will  must  first  be  construed,  nothing 
whatever  being  known  of  the  state  of  the  property.  When  it 
has  been  so  construed  the  construction  cannot  be  altered  by 
external  facts.  Fonnereau  v.  Pot/ntz,  1  B.  C.  0.  472  ;  Colpoys 
V.  Colpoysy  Jac.  451,  so  far  as  they  decided  that  such  evidence 
was  admissible,  must  be  considered  oveniiled.  See  In  re 
Orainger ;  Dawson  v.  Higgins^  (1900)  2  Ch.  756,  768 ;  see, 
too.  Singleton  v.  Tomlimony  3  App.  C.  404. 

In  the  same  way  evidence  of  the  amount  of  a  testator's 
property  is  not  admissible  to  show  that  he  must  have 
intended  to  exercise  a  power  of  appointment.  Andrews  v. 
Emmot,  2  B.  0.  C.  297  ;  Nannock  v.  Horton,  7  Ves.  391,  399 ; 
Jones  V.  Curry ^  1  Sw.  66;  Davies  v.  Thorns^  3  De  Q-.  &  S. 
347 ;  In  re  Huddlesion  ;  Bruno  v.  Ugston,  (1894)  3  Ch.  595. 

Binoe  under  sect.  24  of  the  Wills  Act  a  will  speaks  from  the  Effect  of  s.  24 
death,  unless  there  is  a  contrary  intention,  this  is  an  addi- 
tional reason  why,  in  the  absence  of  such  intention,  evidence 
of  the  value  of  the  property  at  the  date  of  the  will  is  not 
admissible. 

But  it  seems  that  it  can  make  no  difference  if  the  gift  refers 
to  specific  properfy  belonging  to  the  testator  at  the  date  of 
his  will ;  for  instance,  if  it  had  been  -a  gift  of  ^*  50/.  Long 
Annuities"  now  standing  in  my  name.  Boys  v.  Williams, 
2  B.  &  M.  689,  is  probably  not  to  be  followed. 

The  only  case  in  which  evidence  of  value  may  be  admissible 
is  if  the  testator  shows  on  the  face  of  his  will  that  he  has 
made  his  dispositions  with  reference  to  the  value  of  his 
property  at  the  time.  Barksdale  v.  Gilliat,  1  Sw.  562;  Druce 
V.  Denison,  6  Ves.  385;  A.-G.  v.  Grote,  2  E.  &.  M.  699, 
discussed  in  In  re  Orainger;  Dawson  v.  HigginSj  (1900) 
2  Ch.  756,  769. 

The  Court  has  not  only  to  construe  the  will  as  a  piece  of  What 
English,  it  has  also  to  apply  it  to  the  existing  facts.     It  has  to  admissible  as 
ascertain  who  the  objects  of  the  testator's  bounty  are,  and  in  the  TObjeoto*ol"**^ 
case  of  specific  gifts,  what  the  subject-matter  of  these  gifts  is.       fi^^* 

For  this  purpose  the  important  distinction  must  be  borne  ^^"^^  ^^ 
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in  mind  between  evidenoe  of  the  testator's  intention — ^for 
instance,  declarations  by  him  as  to  what  he  meant — and 
evidenoe  of  surrounding  circumstances  from  which  his  inten- 
tion may  be  inferred.  The  former  evidence  is  hardly  ever,  the 
latter  is  in  most  oases,  admissible.  Miller  v.  Traters^  1  Mo. 
&  Sc.  342 ;  Doe  d.  Hiscocks  v.  Hiscocks^  5  M.  &  W.  363. 

For  the  piirpose  of  ascertaining  the  persons  intended  to  be 
benefited,  evidence  is  admissible  of  the  state  of  the  testator's 
family  and  of  his  relations  with  the  various  persons  who  claim 
to  be  benefited  by  the  will,  and  also  evidence  of  the  names  by 
which  he  habitually  called  certain  persons,  whether  proper 
names  or  names  indicating  relationship  inaccurately  applied — 
for  instance,  that  he  called  a  wife's  nephew  his  nephew.  Drake 
v.  Drake y  8  H.  L.  172 ;  Lee  v.  Pain^  4  Ha.  251 ;  Grant  v.  Grant^ 
L.  E.  6  C.  P.  380,  727 ;  Charter  v.  Charter,  L.  E.  7  H.  L.  364. 

In  order  to  show  the  name  which  the  testator  applied  to  a 
particular  person,  or  his  knowledge  of  a  particular  family,  old 
wills  are  admissible.  Reynolds  v.  Whelan,  16  L.  J.  Ch.  434 ; 
affirmed  on  appeal,  see  1  K.  &  J.  532 ;  Re  Feltham^s  TruatSy 
1  K  &  J.  532 ;  Re  Waller ;  White  v.  Scoles,  80  L.  T.  701 ; 
Flood  V.  Flood,  (1902)  1  Jr.  538. 

If  the  object  is  an  institution  or  society,  evidence  is  admis- 
sible to  show  what  institutions  or  societies  the  testator  knew  and 
subscribed  to  and  what  he  called  them  in  his  books.  Wilson  v. 
Squire,  1  T.  &  C.  C.  654 ;  In  re  Bnscoe's  Trust,  20  W.  E.  355, 
504 ;  In  re  Kilverfs  Trusts,  7  Ch.  170 ;  In  re  Fearn's  Will,  27 
W.  E.  392 ;  British  Home  and  Hospital  for  Incurables  v.  Royal 
Hospital  for  Incurables,  90  L.  T.  601. 

If,  among  the  persons  shown  to  have  been  known  to  the 
testator,  there  is  someone  who  completely  satisfies  the  de- 
scription given  in  the  will,  evidenoe  is  not  admissible  to  show 
that  some  other  person  is  meant.  Debnare  v.  Robello,  1  Ves. 
Jun.  412 ;  3  B.  C.  C.  446 ;  Holmes  v.  Custatice,  12  Ves.  279  ; 
In  bonis  Peel,  2  P.  &  D.  46. 

If,  therefore,  there  is  a  gift  to  my  niece  Eliza,  and  the 
testator  has  a  niece  Eliza  and  also  an  illegitimate  niece  Eliza, 
evidence  of  surrounding   droumstances  is  not  admissible  to 
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show  that  the  illegitimate  niece  was  intended.     In  re  Fish ;   Chap.  xvii. 
Ingham  v.  Eat/ner,  (1894)  2  Ch.  83. 

Nor  is  evidence  admissible  to  show  that  the  person  who 
satisfies  the  description  was  on  bad  terms  with  the  testator,  or 
that  he  was  not  a  person  the  testator  was  likely  to  benefit. 
Slterratt  v.  Mountford,  8  Ch.  928. 

In  like   manner,  in  order  to  show  what  things  a  testator  Evidence  aa 
intends  by  a  specific  description,  all  the  circumstances  relating  thi^a. 
to  his  property,  material  to  identify  the  thing  described,  are 
admissible  in  evidence. 

"  All  facts  relating  to  the  subject-matter  of  the  devise,  such 
a3  that  it  was  or  was  not  in  the  possession  of  the  testator,  the 
mode  of  acquiring  it,  the  local  situation,  and  the  distribution  of 
the  property,  are  admissible  to  aid  in  ascertaining  what  is  meant 
by  the  words  used  in  the  will."  Doe  d.  Templeinan  v.  Martin, 
4  B.  &  Ad.  771,  785. 

If  an  estate  is  devised  by  a  specific  title,  as  "  my  Briton  Ferry  "  My  Briton 
estate,"  or  "my  estate  called  Ashford  Hall,"  or  "my  Quendon  ^oT^^  * 
Hall  estates,"  or  "  my  Bishop's  Mill  lands,"  the  acts,  conduct, 
and  dealings  of  the  testator  are  admissible  in  evidence  to  show 
what  the  testator  included  under  the  name.  Doe  d.  Beach 
V.  Earl  of  Jersey,  3  B.  &  0.  870 ;  Ricketts  v.  Tarqiiandy  1  H.  L. 
472 ;  Webb  v.  Byng,  1  K.  &  J.  680 ;  Jennings  v.  Jennings,  1 
L.  R  Ir.  652. 

Such  evidence  is  immaterial  and  therefore  inadmissible  if 
the  testator  describes  his  land  by  reference  to  locality,  for 
instance,  if  he  gives  his  estate  of  Ashton,  meaning  his  estate  in 
the  parish  of  Ashton,  or  his  lands  at  Coscomb,  or  his  demesne 
of  WoodviUe.  Doe  d.  ChicJiester  v.  Oxetiden,  3  Taunt.  147; 
4  Dow,  (55  ;  Doe  d.  Browne  v.  Greening,  3  M.  &  S.  171 ; 
Doe  d.  Tyrrell  v.  Lyford,  4  M.  &  S.  550 ;  King  v.  King,  13 
L.  E.  Ir.  531. 

Whether,  where  the  testator  devises  an  estate  by  name,  and  Land  added  to 
after  the  date  of  his  will  adds  lands  to  the  estate,  evidence  is  date  of  will, 
admissible  to  show  that  the  name  includes  the  added  lands,  is  a 
question  as  to  which  the  cases  are  conflicting.     Webb  v.  Byng, 
1  £:.  &  J.  680  ;  In  re  Midland  Railway  Co.,  34  B.  525  ;  Castle 
V.  Fox,  11  Eq.  542 ;  Re  Potter;  Stevens  v.  Potter,  83  L.  T.  405. 

T.W.  K 
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If  a  testatrix  uses  a  general  expression  such  as  "  all  my  real 
estate,"  and  it  appears  on  the  face  of  the  will  that  she  is  referring 
to  specific  property  which  she  then  possesses,  evidence  is  admis- 
sible to  show  what  the  property  is.  In  re  Glamngton ; 
Glassingfon  v.  Follett,  (1906)  2  Ch.  305. 

In  the  case  of  a  specific  gift  of  a  thing  where  the  testator 
after  the  date  of  his  will  sells  that  particular  thing  and  acquires 
another  thing  of  the  same  description,  the  question  arises 
whether  evidence  is  admissible  to  raise  a  case  of  ademption,  or 
whether,  as  there  is  at  the  testator's  death  a  thing  to  which  the 
description  applies,  that  passes. 

For  instance,  suppose  the  testator  to  devise  "my  house  in 
Grosvenor  Square,"  and  afterwards  to  sell  his  house  and  buy 
another,  also  in  Grosvenor  Square :  does  the  latter  pass  ?  Accord- 
ing to  sect.  24  of  the  Wills  Act  the  will  must  be  construed, 
with  reference  to  the  real  and  personal  property  comprised  in  it, 
to  speak  and  take  e£Fect  as  if  it  had  been  executed  immediately 
before  the  death,  imless  a  contrary  intention  appears  by  the 
will. 

Possibly  the  true  view  is,  that,  if  the  testator  gives  a  particular 
and  specific  thing,  there  is  a  contrary  intention.  He  must  be 
taken  to  be  speaking  of  some  thing  which  he  has  at  the  date  of 
the  will,  and  evidence  of  the  sale  and  purchase  of  another 
similar  thing  would  be  admissible.  Goodlad  v.  Burnett^  1 
K.  &  J.  341 ;  In  re  Gibson ;  Mathews  v.  Foulshamy  2  Eq.  669, 
However,  Malins,  V.-C,  had  "  not  a  doubt  about  it  "  that  the 
second  thing  would  pass.  Castle  v.  FoXy  11  Eq.  642,  551 ;  see 
In  re  Portal  and  Lamby  30  Ch.  D.  50,  and  p.  145,  post. 

But  if  the  gift,  though  specific,  is  not  limited  to  a  definite 
thing  which  the  testator  possesses  at  the  date  of  the  will — for 
instance,  if  it  is  of  the  interest  arising  from  money  invested  in  a 
particular  company,  which  could  cany  money  so  invested  after 
the  date  of  the  will,  sect.  24  applies,  and  if  there  is  no  such 
money  at  the  date  of  the  death  the  legacy  fails,  and  the  state  of 
things  at  the  date  of  the  will  is  not  material.  In  re  Slater ; 
Slater  v.  Slater y  (1907)  1  Ch.  665. 

Where  a  testator  purports  to  appoint,  evidence  is  admissible 
to  show  that  he  had  only  one  power  of  appointment.     In  re 
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Milner;  Bray  v.  Milner^  (1899)   1  Ch.  563;  In  re  Mayhetc ;    Chap.xvn. 
Spencer  v.  Cutbush,  (1901)  1  Ch.  677. 

If,  among  the  persons  shown  to  have  been  known  to  the  Eqniyocation. 
testator,  there  are  several  who  accurately  satisfy  the  description 
given  in  the  will,  there  is  a  case  of  equivocation,  and  evidence, 
including  evidence  of  the  testator's  intention,  is  admissible  to 
show  who  was  meant. 

Thus,  if  there  is  a  devise  to  "  my  son  John,"  and  there  are 
two  sons  called  John,  one  of  whom  the  testator  supposed  to  be 
dead  (a),  or  to  "  John  Cluer,  of  Oalcot,"  and  there  are  two  John 
Cluers,  father  and  son  (i),  or  to  "  William  Eeynolds,  my 
farming  man,"  and  there  are  two  (c),  or  to  "  my  son  Edward  for 
life,  with  remainder  to  my  grandson  Henry,"  where  Edward 
and  another  son  had  each  a  son  Henry  ((f),  or  to  "  my  nephew," 
or  to  "  my  granddaughter,"  followed  by  a  blank,  and  there  are 
several  nephews  or  granddaughters  (^),  evidence  of  intention  is 
admitted  to  show  who  is  meant.  Lord  Cheyney^s  Case,  5  Co. 
68b  {a)  ;  Jones  v.  NewmaUy  W.  Bl.  60  (b) ;  Reynolds  v.  Withamj 
16  L.  J.  Ch.  434  (c) ;  Fleming  v.  Fleming^  1  H.  &  C.  242  {d) ; 
Fhelan  v.  Slatiery,  19  L.  R.  Ir.  177 ;  In  the  estate  of  Hahbucky 
(1906)  P.  129  {e). 

The  description  "  Miss  Sanders  "  primd  facie  means  the  eldest 
Miss  Sanders  if  there  are  several  sisters.  Leev.  Fain,  4  Ha.  201. 
But  William  Marshall,  the  father,  and  William  J.  R.  B. 
Marshall,  the  son,  usually  called  by  the  testator  William 
Marshall,  both  equally  answer  the  description  William  Marshall. 
Bennett  v.  Marshall,  2  K.  &  J.  740. 

Surrounding  circumstances  may  be  looked  at  to  see  whether 
the  words  of  the  will  are  equally  applicable  to  two  persons. 
For  instance,  if  there  is  a  gift  to  "  my  grandson  Robert  William 
Henderson,"  and  there  is  a  grandson  Robert  William  Henderson 
and  a  grandson  William  Robert  Henderson,  evidence  is  admis- 
sible to  show  that  the  testator  commonly  called  the  latter  Robert 
William,  so  as  to  raise  a  case  of  equivocation.  Henderson  v. 
Henderson,  (1904)  1  Ir.  353. 

The  legatee  may  be  described  by  name  and  by  a  word  Nephew^ 
descriptive  of  relationship,  such  as  nephew  or  niece,  or  some  wife's 
similar  word,  which  is  often  used  in  a  loose  and  inaccurate  ^^^  ^^' 
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ChAp.  XVII.  manner.  In  such  a  case,  if  there  is  a  gift  to  "  my  nephew  A, 
and  there  is  a  nephew  A  and  a  wife's  nephew  A,  there  is  no 
case  of  equivocation.  Evidence  even  of  surrounding  circum- 
stances is  not  admissible  with  a  view  to  show  that  the  wife's 
nephew  is  meant.  In  re  Fish;  Ingham  v.  Raynery  (1894) 
2  Ch.  83. 

Grant  v.  Grant,  2  P.  &  D.  8 ;  L.  11.  0  0.  P.  380,  727,  is 
sometimes  supposed  to  be  an  autliority  that  if  the  testator 
habitually  called  his  wife's  nephew  "my  nephew  Joseph," 
there  is  a  case  of  equivocation.  But  that  case  can  be  sup- 
ported on  other  grounds,  and  so  far  as  it  is  an  authority  for  any 
such  proposition,  it  is  bad  law.  It  has  been  commented  on  in 
Wells  V.  Wells,  18  Eq.  504 ;  Sherratt  v.  Mountford,  8  Ch.  928, 
930 ;  In  re  Parker ;  Bentham  v.  Wihon,  17  Ch.  D.  262,  265 ; 
In  re  Taylor;  Cloak  v.  Hammond,  3i  Ch.  D.  255.  In  bonfa 
Ashton,  (1892)  P.  83,  may  be  suppoited  on  the  ground  that  the 
testator  there  in  fact  said.  When  I  use  the  word  nephew,  I  meau 
nephew,  whether  legitimate  or  illegitimate. 

The  evidence  is  not  excluded  because  it  appears  from  other 
parts  of  the  will  that  there  are  two  persons  equally  answering 
the  description.  Doe  d.  Gord  v.  Needs,  2  M.  &  W.  129.  The 
gift  there  was  to  George  Gord  the  son  of  Gord,  and  there 
were  other  gifts  to  George  Gord  the  son  of  George  Gord,  and 
to  George  Gord  the  son  of  John  Gord.  The  headnote  misses 
the  point. 

It  has  been  suggested  that  if  part  of  a  description  applies  to 
no  one  and  the  rest  applies  equally  to  two  persons,  the  first  part 
may  be  rejected  so  as  to  let  in  evidence  of  intention.  Lord 
Abinger,  in  Doe  d.  Htseoeks  v.  Hiscoeks,  5  M.  &  W.  363,  370, 
explains  Prke  v.  Page,  4  Ves.  680 ;  Still  v.  Hoste,  6  Mad.  192  ; 
Careless  v.  Careless,  19  Ves.  604 ;  1  Mer.  384,  on  this  ground ; 
see  also  Douglas  v.  Fellows,  Kay,  114,  120.  But  Price  v.  Page 
appears  to  have  been  a  case  of  equivocation  pure  and  simple. 
In  Still  V.  Hoste  nothing  was*  decided  as  to  evidence,  and  in 
Careless  v.  Careless  evidence  of  intention  was  not  tendered. 

There  is  no  equivocation  if  upon  the  construction  of  the  will 
it  can  be  ascertained  which  of  two  persons  equally  answering  a 
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description  is  meant ;  but  slight  and  inconclusive  indications  of    Cliap.  XVII. 
intention  are  not  enough. 

Thus,  a  gift  to  Morgan  Morgan,  followed  by  a  gift  to  Morgan 
Morgan  of  Mottvey,  where  there  were  two  Morgan  Morgans, 
one  of  Mottvey  and  one  not,  is  not  enough  to  show  that  the  first 
Morgan  Morgan  was  the  one  not  of  Mottvey.  Doe  d.  Morgan  v. 
Morgan^  1  Or.  &  M.  235. 

And  a  gift  to  John  Allen  charged  with  payment  to  his 
brothers  and  sisters,  where  there  are  two  John  Aliens,  one 
with  brothers  and  sisters,  and  one  without,  is  not  enough 
to  show  as  a  matter  of  construction  that  the  one  with  the 
brothers  and  sisters  was  meant,  as  the  other  might  thereafter 
have  brothers  and  sisters.  Doe  d.  Allen  v.  Allen^  12  A.  &  E. 
451. 

On  the  other  hand,  in  a  gift  to  "  Matthew  Westlake  my  brother 
and  to  Bimon  Westlake  my  brother's  son,"  Simon  the  son  of 
Matthew  is  meant,  and  the  fact  that  there  are  three  Simons,  all 
sons  of  brothers,  is  not  material.  Doe  d.  Westlake  v.  Wedlakey 
4  B.  &  Aid.  57.  See,  too,  Douglas  v.  FellouSy  Kay,  114 ;  Heaky 
v.  Healey,  I.  R.  9  Eq.  418. 

When  there  is  a  gift  to  the  two  children  of  A,  and  he  has  Gift  to  the 
four,  evidence  is  not  admissible  to  show  which  two  the  testator  of  A,  who  has 
intended.     Matthews  v.  Foulshaw,  12  W.  R.  1141 ;  see  Daniell  *^^- 
V.  Daniellj  3  De  G.  &  S.  337 ;   In  re  Mayo ;  Chester  v.  Keirlj 
(1901)  1  Oh.  404. 

It  has  been  said,  that  when  a  person  has  once  been  fully  Name  and 
described  by  name  and  description,  and  there  is  then  a  gift  to  f^o^ed  hj 
a  person  of  the  same  name,  the  first  person  must  be  intended,  ^^^^^ 
and  evidence  is  therefore  not  admissible  to  show  that  there  is 
another  person  of  the  same  name.     It  would  not  be  safe  to 
assume  that  there  is  such  a  rule.     It  must  depend  upon  the 
circumstances  of  each  case.     Webber  v.  Corbett,  IG  Eq.  515. 

If  there  is  a  question  to  which  of  two  antecedents  a  word  of  Which  of  two 
reference  applies,  such  as  "  her  "  where  the  wife  and  a  niece  refw-^^to? 
have  been  previously  mentioned,  or  "  the  said  Ann  Collins," 
where  Ann  Collins  of  St.  Ives  and  Ann  Collins  of  Hereford 
have  been  previously  mentioned,  this  is  a  matter  of  construction 
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Equivocation 
in  description 
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Chap.  XVII.   of  the  will  upon  which  evidence  of  intention  cannot  be  admitted. 
Castkdon  v.  Tmmer,  3  Atk.  257. 

In  like  manner,  if  there  is  a  gift  of  a  thing  and  there  are 
two  things  equally  answering  the  description,  evidence  of  inten- 
tion is  admissible  to  show  which  was  intended  to  pass.  The 
point  has  not  often  arisen  in  this  form. 

Thus,  if  the  testator  devises  his  close  in  Elirton,  now  in  the 
occupation  of  John  Watson,  and  he  has  two  doses  in  Kirton 
in  John  Watson's  occupation,  evidence  would  be  admitted  to 
show  which  he  intended.  Richardson  v.  Watson^  4  B.  &  Ad. 
787. 

Where  a  testatrix  gives  "  my  140  shares "  in  a  particular 
company,  and  she  has  240  shares  partly  paid  and  40  shares 
fully  paid,  a  case  of  equivocation  does  not  arise  so  as  to  admit 
evidence  as  to  which  class  she  meant  to  give.  In  re  Chcadle  ; 
Bishop  V.  Holty  (1900)  2  Ch.  620. 

When  evidence  of  intention  is  admissible,  declarations  made 
by  the  testator  before  and  after,  as  well  as  declarations  con- 
temporaneous with  the  will,  are  admissible.  Langham  v. 
Sanford,  19  Ves.  641,  649 ;  Doe  d.  Aikn  v.  A/kn^  12  A.  &  E. 
451. 

II. — ^Evidence  to  Rebut  Presumption. 


What 
eyidence  of 
intention 
admitted. 


Evidence  to 
rebut  pre- 
sumption. 


If  will  raises 
a  trust) 
evidence  to 
rebnt  it  not 
admitted. 


Presumption 
in  oases  of 
election. 


In  some  cases  the  law  raises  a  presumption  for  or  against  the 
title  of  a  particular  person.  As  a  rule  evidence  is  admissible  to 
rebut  such  a  presumption,  but  not  to  alter  the  construction  of 
the  will. 

If  upon  the  true  construction  of  a  will  a  gift  is  made  to  a 
person  as  a  trustee,  evidence  is  not  admissible  to  show  that  he 
was  intended  to  take  beneficially.  Irvine  v.  Sullivan,  8  Eq. 
673 ;  Croame  v.  Croome,  59  L.  T.  582. 

It  has  been  said  that  there  is  a  presumption  that  a  testator 
intends  only  to  dispose  of  his  own  property,  and  that  this 
presumption  can  be  rebutted  by  evidence,  so  as  to  raise  a  case 
of  election.  A  testator  cannot  dispose  of  what  is  not  his  own, 
and  ordinarily  does  not  intend  to  do  so.  But  this  is  not  a  pre- 
sumption in  any  proper  legal  sense  of  the  word.      It  is  now 
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well  settled  that  evidence  is  not  admissible  in  suoh  a  ease.     Pok    Chap.  ZVII. 
V.  Lord  Somers,  6  Ves.  322 ;  Doe  v.  Chichester,  4  Dow,  76,  89, 
90 ;  overrnling  Pulteney  v.  Darlingtony  2  Ves.  Jun.  544 ;  the 
diota  in  Pickersgill  v.  Bodgery  6  Ch.  D.  163,  174,  are  not  con- 
sistent with  authority. 

When  legacies  are  given  to  the  same  person  by  different  Legacies  to 
instnunents,  evidence  is  not  admissible  to  show  that  the  legacies  by  difPeient 
were  intended  to  be  substitutional.     Hurst  v.  Beachy  5  Mad.  "^**™*^*"» 
351 ;  Lee  v.  Pain,  4  Ha.  201,  216. 

On  the  other  hand,  if  legacies  of  the  same  amount  are  given  Legacies  of 
by  the   same  instrument,  or  leipacies    of   the  same  amount  f*™®  amount 

•^  »  o  by  same 

expressed  to  be  given  from  the  same  motive  .are  given  by  instrument. 
different  instruments,  the  presumption  that  they  were  intended 
to  be  substitutional  may  be  rebutted  by  evidence.     Hurst  v. 
Beach,  5  Mad.  351,  360. 

If  a  creditor  appoints  his  debtor  executor  or  one  of  several  Debtor 
executors,  the  right  of  action  at  law  is  gone,  though  the  debt  *J^„J^ 
remains  assets  for  payment  of  creditors  ;  but  in  equity  the  debt 
remains  owing  for  the  benefit  of  legatees  and  next-of-kin. 

To  rebut  this  equity  it  is  clear  that  evidence  that  the 
testator  intended  by  appointing  the  debtor  executor  to  forgive 
the  debt,  is  not  admissible.  Seitrin  v.  Broicn,  Ca.  t.  Talbot,  240 ; 
3  B.  P.  C.  607. 

On  the  other  hand,  evidence  is  admissible  to  show  that  the 
testator  has  forgiven  the  debt  in  his  lifetime,  though  the 
mode  in  which  he  has  done  so  may  not  have  been  effectual  in 
law  to  release  the  debt.  Then,  the  legal  right  of  action  being 
gone,  and  the  equity  keeping  the  debt  alive  being  rebutted  by 
the  evidence  of  a  settled  intention  to  release,  the  debt  is  gone. 
Strong  v.  Bird,  18  Eq.  316 ;  In  re  Applebee;  Leveson  v.  Beaks, 
(1891)  3  Ch.  422;  see  In  re  Griffin;  Griffin  v.  Griffin,  (1899) 
1  Ch.  408. 

A  letter  written  by  the  testator  stating  that  the  debt  is 
cancelled,  not  communicated  to  the  debtor,  and  not  intended 
to  take  effect  until  after  the  testator's  death,  and  not  admitted 
to  probate,  is  not  admissible.  In  re  Hyslop;  Hyslop  v.  Chamber- 
lain,  (1894)  3  Ch.  522. 
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Executor's      not  disposed  of. 

^^^^^ol  By  the  Executors  Act,  1830  (1 1  Geo.  IV.  &  1  Will.  IV.  o.  40), 
the  executor  holds  the  residue  undisposed  of  on  trust  for  the 
next-of-kin,  unless  it  appears  hy  the  will  that  he  was  intended 
to  take  beneficially. 

The  intention  that  the  executor  was  intended  to  take  benefici- 
ally must  appear  by  the  will,  and  cannot  be  proved  by  extraneous 
evidence.     Lore  v.  Gaze,  8  B.  472. 

A  presumption  against  the  executor's  title  arises  if  a  legacy 
is  given  to  him  in  general  terms  and  not  for  his  trouble,  or  if 
there  is  an  intention  manifested  to  dispose  of  the  residue  but 
the  name  of  the  residuary  legatee  is  left  blank.  A  presumption 
also  arises  against  one  executor  if  a  legacy  for  his  trouble  is 
given  to  another.  In  all  these  cases  evidence,  including  de- 
clarations by  the  testator,  is  admissible  to  rebut  the  presump- 
tion. Bishop  of  Cloyne  v.  Young,  2  Ves.  Sen.  91 ;  Nourse  v. 
Finch,  1  Ves.  Jun.  344 ;  2  Ves.  Jun.  78 ;  Clennell  v.  Leicthtcaitey 
2  Ves.  Jun.  465,  644 ;  Williams  v.  Jones,  10  Ves.  77 ;  Langham 
V.  Sanford,  17  Ves.  435;  In  re  Bacon^s  Will;  Camp  v.  CW, 
31  Ch.  D.  460. 

And  a  direction  that  a  proper  accoimt  is  to  be  kept  has  been 
held  to  raise  a  presumption  only  against  the  executor's  title 
which  could  be  rebutted  by  evidence.  Gladding  v.  Tapp^ 
5  Mad.  56. 

On  the  other  hand,  if  the  true  construction  of  the  will  is 
that  the  executor  is  to  take  as  trustee  only,  evidence  to  support 
his  title  to  the  residue  is  not  admissible;  if,  for  instance,  a 
legacy  is  given  to  him  for  his  trouble,  showing  that  he  is  to 
take  the  oflBce  as  an  office  of  burthen.     Rachfield  v.  Carekss, 

2  P.  W.  158 ;  Langham  v.  Sanford,  17  Ves.  433,  443 ;  Bairs  v. 
Feulces,  13  W.  E.  987. 

Evidence  on  behalf  of  the  next-of-kin  is  only  admissible  to 
contradict  evidence  given  in  support  of  the  executor's  title. 
Bishop  of  Cloyne  v.  Young,  2  Ves.  Sen.  91 ;   White  v.  Williams, 

3  V.  &  B.  72. 

Evidence  to         In  cases  of  satisfaction  as  well  as  of  ademption,  declarations 
sumptioa'        by  the  testator  are  admissible  to  rebut  the  presumption  against 
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double  portions.     Kirk  v.  Eddoices,  3  Ha.  509  ;  In  re  Tussaud^s    Chap.  XVII. 
Estate;  Tussaudy.  TussaudjdCh.D.SQS;  In  re  Scott;  Langtan  againstdouble 
V.  Scott,  (1903)  ICh.  1.  ^^°°" 

And  evidence  is  admissible  to  rebut  the  presumption  of  satis-  Satufaction 
faction  of  a  debt  by  a  legacy.     Wallace  v.  Pom/ret,  11  Ves.  642.  i'^^  ^^ 

Where  a  legacy  is  stated  to  be  given  for  a  particular  purpose,  Legacy  given 
and  afterwards  the  testator  in  his  lifetime  gives  a  sum  for  the  adeei^L^*^ 
same  purpose,  evidence  of  the  circumstances  under  which  the 
subsequent  gift  was  made,  including  contemporaneous  or  sub- 
stantially contemporaneous  declarations  of  the  donor,  whether 
communicated  to  the  donee  or  not,  is  admissible  to  determine 
whether  the  legacy  is  adeemed  or  not.  In  re  Pollock ;  Pollock 
Y.  Worrall,  28  Ch.  D.  552,  556. 
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DESCRIPTION   OF   THINGS. 


Chap.  XVIII.  When  the  admissible  evidence  has  been  taken,  the  following 
rules  may  be  of  assistance  to  determine  to  what  the  words  of 
description  used  by  the  testator  refer : — 

Where  there         !•  ^on   accipi   debent  verba   in  falsam   demonsfrationem   quw 
inf^!rS^w?«  competunt  in  Umitafionem  veram. 

answenng  the  ' 

testator's  Therefore,  where  there  is  property  which  exactly  fits  all  the 

desonption,  ^      ,  ±      x       ^ 

that  alone        terms  of  the  description,  that  property  passes  and  no  more, 
passes.  w^ebber  v.  Stanley,  16  C.  B.  N.  S.  698  ;  Smiih  v.  Ridgway,  L.  E. 

1  Ex.  331 ;  In  re  Seal;  Seal  v.  Tai/lory  (1894)  1  Ch.  316. 
It  is  immaterial  whether  the  larger  words  precede  or  follow 

the  restricting  words,  provided  there  is  something  to  which  the 

whole  description  applies. 
Reference  to        Thiis,  a  devise  of  lands  desciibed  as  in  the  parish  A,  and  in 

occupation.        .■•  j*  p  a*      i  m        j_  i       j  a   • 

the  occupation  of  a  particular  person,  wiUnot  pass  lands  not  in 

that  parish  or  not  in  the  occupation  of  that  person.     Doe  d. 

Parkin  v.  Parkin,  5  Taunt.  321 ;  Morrell  v.  Fisher,  4  Ex.  691 ; 

Evans  v.  Angell,  26  B.  202 ;  ffomer  v.  Homer,  8  Ch.  D.  758. 
Reference  to        So  the  general  description  may  be  restricted  by  a  reference 
from  whom      to  the   person  from  whom  the   testator   purchased  or  derived 
lands  derived.  ^^^  ^^^^     jy^^  ^   Tyrrell  V.  Lyford,  4  M.  &  S.  550;   Doe  d. 

Conolly  V.   Vernon,  6   East,   51 ;    Doe  d.  Harns  v.  Oreathed, 

8  East,  91 ;  Doe  d.  Ryall  v.  Bell,  8  T.  R.  579 ;  Doc  d.  Newton 
v.  Taylor,  7  B.  &  C.  384 ;  Emms  v.  Smith,  2  De  (J.  &  S.  722  ; 
Cooch  V.  Walden,  46  L.  J.  Ch.  639 ;  see  Corballis  v.  Corballis, 

9  L.  R.  Ir.  309. 

So  a  devise  of  cottages  and  premises  "  which  I  have  lately 
purchased "   will  not  include  land  belonging   to  the  testator 
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-which  adjoins  the  cottages  but  was  not  purchased  with  them.   Ciiap.  xvin. 
Cace  V.  Ram's,  57  L.  J.  Ch.  62  ;  57  L.  T.  786 ;  36  W.  E.  182. 

If  the  lands  are  described  as  being  at  A  in  the  county  of  B,  Refewfnoe  to 
lands  not  in  that  county  will  not  pass.     Webber  v.  Stanlei/y  16 
C.  B.  N.  8.  698 ;  Pedley  v.  LoddSy  2  Eq.  819. 

The  expression  "  lands  at  A,"  where  A  is  a  parish,  is  probably  Devise  of 
not  to  be  limited  to  lands  within  the  parish.    At  any  rate,  the 
words  "  at  or  within  "  are  not  to  be  so  limited.    Homer  v. 
Homer,  8  Ch.  D.  758. 

The  expression  lands  "  at "  A,  where  A  is  not  a  parish  or 
manor,  indicate  proximity  to  A,  so  that  if  there  are  lands  near 
A  those  alone  pass.  Boe  v.  Botcery  3  B.  &  Ad.  453 ;  Attwater 
V.  Attwater^  18  B.  330 ;  see  Boe  d.  Bell  v.  Pigott,  7  Taunt.  552 ; 
Pogaon  v.  Thomas,  6  Bing.  N.  C.  337. 

A  devise  of  a  manufactory  on  the  west  side  of  a  street,  with  Manufactory 
the  appurtenances,  will  not  include  a  manufactory  on  the  east 
side  of  the  street.     Smith  v.  Eidgway,  L.  E.  1  Ex.  46,  331. 

A  devise  of  property  in  a  street  may  pass  the  whole  of  a 
piece  of  land  which,  when  purchased  by  the  testator,  had  a 
frontage  on  that  street  and  on  another  street,  though  the 
testator  has  subsequently  divided  the  land,  and  built  two  houses 
upon  it,  one  abutting  on  one  street  and  one  on  the  other. 
Harman  v.  Gumer,  35  B.  478 ;  see,  too,  Newton  v.  Lticas, 
6  Sim.  64;  1  M.  &  Cr.  391. 

And  where  the  testator  had  houses  in  Bullen  Court,  Strand, 
and  also  in  the  Strand  and  Maiden  Lane,  they  were  all  held 
to  pass  under  a  devise  of  ^'  my  freehold  estates  in  Bullen 
Court,  Strand,  and  Maiden  Lane,  in  the  county  of  Middlesex." 
Gauntlett  v.  Carter,  17  B.  586. 

A  devise  of  two  houses  in  a  street  will  pass  only  two  houses.  Property  held 
though  the  testator  may  be  possessed  of  three  houses  in  the 
street  held  under  the  same  lease,  two  of  which  are  comprised  in 
one  underlease,  and  the  third  in  a  separate  underlease.     Tapley 
V.  Eagldon,  12  Ch.  D.  683. 

So  a  devise  of  certain  lands  held  under  a  lease  where  the 
testator  goes  on  to  describe  the  lands  by  name,  passes  only 
such  of  the  lands  held  under  the  lease  as  are  named.  West  v. 
Latcday,  11  H.  L.  376. 
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oiiap.  xvni. 

Inacoorate 
description — 
part 
inacoorate. 


Subordinate 
description, 
if  inaccurate, 
rejected. 


Inconsistent 
description. 


Name 
followed  by 
occupation* 


Name 
followed  by 
locality. 


Freehold 
farm. 


2.  Falsa  demonsf ratio  nofi  nocefy  cum  de  corpore  cotistat, 

a.  Thus,  where  an  object  is  sufficiently  described,  additional 
words,  which  have  no  application  to  anything,  may  be  rejected. 
Blague  v.  OoM,  Cro.  Car.  447,  473  ;  Doe  d.  Dunning  v.  Crans* 
toun,  7  M.  &  W.  1. 

b.  Where  there  is  a  complete  description,  and  the  testator 
goes  on  to  add  words  for  the  purpose  of  identifying  or  elabo- 
rating the  previous  description,  these  words,  if  inconsistent  with 
the  previous  description,  may  be  rejected.  Armstrong  v.  Buck" 
l/indy  18  B.  204  ;  see  SUngsby  v.  Orainger^  7  H.  L.  273  ;  Travers 
V.  Blundell,  6  Ch.  D.  436. 

c.  Where  there  is  one  continuous  description,  and  there  is 
something  answering  to  part  of  it,  and  something  answering  to 
other  part,  but  the  two  together  are  inconsistent,  the  question  is. 
Which  are  the  leading  words  of  description  P 

In  the  first  class  of  cases  under  this  head  there  is  no  repug- 
nancy between  the  general  terms  and  the  particular  superadded 
description  ;  in  the  second  and  third  class  there  is  a  repugnancy 
between  two  parts  of  a  description. 

Where  the  estate  is  devised  by  a  specific  name,  followed  by 
a  reference  to  occupation,  the  reference  to  occupation  may  be 
rejected  if  the  whole  estate  known  by  the  name  is  not  in  the 
occupation  of  the  person  referred  to.  Ooodtith  d.  Radford  v. 
Southern,  1  M.  &  S.  299 ;  Down  v.  Dotrw,  7  Taunt.  343 ;  1  J.  B. 
Moo.  80  ,  see  Doe  d.  Beach  v.  Earl  of  Jersey,  1  B.  &  Aid.  550  ; 

3  B.  &  Cr.  870  ;  Paul  v.  Paul,  1  W.  Bl.  255 ;  2  Burr.  1089  ; 

» 

see,  too,  Cunningham  v.  Butler,  3  Giff.  37  ;  7  Jur.  N.  S.  461 ; 
In  re  Boulter,  4  Ch.  D.  241. 

Upon  similar  principles  a  description  by  a  specific  name  will 
prevail  over  an  erroneous  reference  to  a  parish  or  county,  or  to 
acreage.  Ilardicick  v.  Hardwick,  16  Eq.  168  ;  Whitfield  v. 
Langdale,  1  Ch.  D.  64. 

Under  a  devise  of  "  my  freehold  farm  and  lands,  situate  at 
Edgware,  and  now  in  the  occupation  of  A,"  the  whole  farm 
consisting  of  50  acres  of  freehold  and  26  acres  of  copyhold  land 
was  held  to  pass.  There  was  no  residuary  devise,  and  there  was 
no  reasonable  doubt  on  the  will  that  the  whole  farm  was  meant 
to  pass.     In  re  Bnght-Smith ;  Bnght-Smith  v.  Bright^Smith,  31 
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Ch.  D.  314;  and  see  the  oomments  there  made  upon  Stone  v.   Chap,  xviii. 
Greening,  13  Sim.  390 ;  Sail  v.  Fis/ieVy  1  Coll.  47. 

Though  the  estate  is  not  described  by  a  specific  name,  if 
the  general  description  contains  words  which  would  not  be 
satisfied  if  the  reference  to  occupation  is  allowed  to  restrict  the 
devise,  the  reference  to  occupation  may  be  rejected.  White  v. 
Birch^  36  L.  J.  Ch.  174  ;  see  Doe  d.  Parkin  v.  Parkin y  5  Taunt. 
321. 

For  the  purpose  of  ascertaining  the  leading  words,  it  would  What  are  the 
seem  that  where  a  description  is  followed  bj*^  restrictive  words  wonlH? 
inconsistent  with  it,  the  earlier  words  will  prevail,  especially  if 
the  restrictive  words  are  less  clear  and  accurate  than  the  earlier 
words.     Cases  stipra  and  Doe  d.  Remoic  v.  Ashley^  10  Q,.  B.  663. 

Where  the  more  restrictive  description  of  property  is  followed 
by  a  wider  description,  which  would  include  other  property  as 
well,  it  seems  the  more  restricted  description  will  prevail ;  for 
instance,  under  '*  my  lands  in  Cokefield,  called  Hayes  Lands," 
only  so  much  of  the  Hayes  Lands  as  were  in  Cokefield  passed. 
Wodden  v.  Osbourn^  Cro.  El.  674 ;  ffall  v.  Fisher,  1  Coll.  47. 

Of  course,  if  the  restrictive  words  can  be  looked  upon  as 
inserted  for  the  purpose  of  giving  the  lands  carved  out  of  the 
devise  to  someone  else,  they  will  have  their  full  force.  Higham 
V.  Bakery  Cro.  Eliz.  16;  Press  v.  Parker y  10  J.  B.  Moo.  158; 
2  Bing.  456. 

3.  Where  there  is  nothing   answering  to  any  part  of  the  No  property 

J         .    ..        IT      J      .       •  •!  answering 

description  the  devise  fails.  description. 

Thus  a  devise  of  lands  in  a  particular  county  or  parish  cannot 
be  extended  to  lands  in  an  adjoining  county  or  parish,  though 
those  may  be  the  only  lands  the  testator  possessed.  Miller  v. 
Trovers,  8  Bing.  244  ;  Barber  v.  Woody  4  Ch.  D.  885. 

4.  The  same  rules  are  applicable  to  specific  bequests  of  per-  Same  rules 
sonal  property.     Therefore,  if  there  is  somethiog  which  answers  gpTOifio 
fully  the  words  of  description,  that  and  that  alone  will  pass.  ^^^*3- 
Sllngshy  v.  Oraingery  7  H.  L.  273 ;    Ridge  v.  Newtony  2  D.  & 

War.  239 ;  Ex  parte  Kirk ;  In  re  Bennetty  5  Ch.  D.  800 ;  Dillon 
V.  ArkifiSy  13  L.  R.  Ir.  557  ;  17  L.  R.  Ir.  636 ;  In  re  Bodman  ; 
Bodman  v.  Bodmany  (1891)  3  Ch.  135. 
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Chap.  XVIII.      5,  In  some  cases  the  effect  of  a  specific  gift  may  be  to  give 
Right  of         the  legatee  a  right  of  selection. 

For  instance,  a  gift  of  two  acres  out  of  four,  or  a  gift  of  a 

house  and  ten  acres  of  land  adjoining,  where  the  testator  has 

more  than  ten  acres,  gives  the  devisee  the  right  in  each  case  to 

select.     Grace  MarsJiaWs  Case,  Dyer,  281a,  n. ;  8  Vin.  Ab.  48, 

pi.  11 ;  Hohson  v.  Blackburn,  1  M.  &  K.  571. 

Intention  to         The  language  of  the  will  must  be  such  as  to  indicate  an 

mu8t  appear    intention  that  there  was  to  be  a  choice.      A  gift  of  "  one  of  my 

mtnewm.      closes"  clearly  indicates  this.     The  same  inferences  may  be 

drawn  where  the  gift  is  of  one  close  in  Ridgway  Field,  where 

the  testator  has  two,  or  of  two  houses  in  King  Street,  where 

he  has  three.     Duchnantan  v.  Duckmanton,  5  H.  &  N.  219 ; 

Tapley  v.  Eagleton,  12  Ch.  D.  683. 

Gift  of  certain      Again,  a  gift  of  a  certain  number  of  shares  in  a  company, 

shares.  where  the  testator  has  two  classes  of  shares  in  that  company, 

each  sufficient  to  answer  the  gift,  gives  the  legatee  a  right  to 

select.     Jacques  v.   Chambers,  2  Coll.  435;  Millard  v.  Bailey, 

1  Eq.  378;  O'Dounelly,  Welsh,  (1903)  1  Ir.  115. 

If  testator  But  a  gift  of  "  the  close  in  Kirton,  now  in  the  occupation  of 

select,  legatee  John  Watson,"  or  of  **  No. — ,  Sudeley  Place,  to  A,  and  No. — , 

cannot  do  so.    g^j^j^y  pj^ce,  to  B,"  or  of  "  my  140  shares  in  the  Crown 

Brewery  Company,"  is  a  gift  of  a  specific,  definite  thing.  The 
testator  has  himself  made  the  selection,  though  he  has  made 
it  inadequately.  The  legatee  cannot  select.  Richardson  v. 
Watson,  4  B.  &  Ad.  787  ;  Asten  v.  Asten,  (1894)  3  Ch.  260 ;  /;* 
re  Cheadle;  Bishop  v.  Holt,  (1900)  2  Ch.  620. 

If  there  is  a  gift  of  "  my  140  shares,"  and  the  testator  has 
40  fully  paid  and  240  partly  petid  shares,  the  gift  must  be 
satisfied  out  of  the  partly  paid  shares,  as  the  fully  paid  shares 
are  not  enough  to  satisfy  it.  In  re  Cheadle ;  Bishop  v.  Holt, 
(1900)  2  Ch.  620. 
Priority  of  If  ^  having  two  closes  in  X,  the  testator  gives  a  close  in  X  to 

A,  and  a  close  in  X  to  B,  the  beneficiaries  must  select,  and 
apparently  they  are  entitled  to  select  according  to  the  priority 
in  which  they  are  named  in  the  will.  Duckmanton  v.  Dtichnanton, 
5H.  &N.  219. 

What  would  happen]  if  the  person  entitled  to  select  dies 
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before  selecting  is  not  clear.     Probably  the  gift  would  fail.   Chap.  XVIII. 
See  Bullock  v.  Burdett^  Dyer,  281a ;  Co.  Lit.  145a ;  Boyce  v. 
Boycey  16  Sim.  476. 

In  some  eases  testators  give  an  express  right  of  selection.  Express  right 
For  instance,  gifts  of  such  articles  of  furniture  and  the  like  as 
the  beneficiary  may  select  are  not  uucommon.  In  such  cases 
the  rule  is  that  the  beneficiary  may  take  the  whole.  Upon  the 
language  of  the  will  the  beneficiary  might  take  everything, 
with  the  exception  of  an  article  of  no  value,  and  the  maxim  de 
minimis  non  curat  lex  applies.  Arthur  v.  Mackinnony  1 1  Ch.  D. 
385 ;  Re  Sharland;  Kemp  v.  Rozey,  74  L.  T.  664 ;  where 
Ketmedy  v.  Kennedy,  10  Ha.  438,  is  explained. 

6.  If  there  is  a  specific  gift,  as,  for  instance,  of  certain  stock.  Inaccurate 

,        ,  descripfion. 

and  the  testator  at  the  date  of  his  will  possessed  no  such  stock, 
but  possessed  other  stock  nearly  answering  the  description,  the 
latter  will  pass. 

Upon  this  principle  Bank  stock  has  been  held  to  pass  as 
East  India  Stock  (a) ;  3  per  cent.  South  Sea  Annuities  as 
3  per  cent.  Consols  (b) ;  3  and  5  per  cent.  Bank  Annuities 
as  money  in  the  Bank  of  England  (c);  3  per  cent.  Reduced 
Annuities  as  Long  Annuities  (d)  ;  3  per  cents,  in  the  names  of 
trustees  over  which  a  testatrix  had  a  general  power  of  appoint- 
ment as  ^^  monies  invested  in  my  name  in  the  4  per  cent. 
Grovemment  securities  "  {e) ;  Consols  in  the  names  of  trustees 
as  property  "  which  stands  in  the  English  bank  "  of  Coutts  & 
Co.,  who  received  the  dividends  (/)  ;  stock  in  the  names  of 
trustees  as  stock  "  in  my  name  "  (g) ;  French  Rentes  in  the 
names  of  the  testator's  agents  as  French  Rentes  "  inscribed 
in  my  name "  {h)  ;  Wilts  and  Somerset  Stock  of  the  Great 
Western  Railway  Company,  and  preference  and  other  stock 
of  that  company,  as  "my  shares  in  the  Great  Western 
Railway  "  {%) ;  a  deposit  receipt  and  cash  at  a  bank  as  "  all  I 
hold "  in  that  bank ;  a  bond  of  a  company  as  shares  of  that 
company,  and  shares  of  a  company  as  bonds  of  that  company, 
and  debenture  stock  of  a  company  as  shares  of  that  company  (j) ; 
6,800  dollars  United  States  Bonds  as  "  my  7,000  dollars  or  the 
produce  thereof  "  {k) ;  debentures  of  a  company  as  "  debenture 
stock  or  shares  "  of  that  company  (/) ;  200/.  stock  of  a  company 
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Chap.  XYIII.  as  two  shares  of  that  company,  which  never  had  shares  but 
stock  only  (/w)  ;  and  ordinary  stock  of  the  Dublin  and  Kingston 
Bail  way  Company  as  preference  stock  in  the  Dublin,  Wicklow 
and  Wexford  Railway  Company,  which  latter  company  had 
taken  a  lease  of,  and  was  working,  the  undertaking  of  the  first 
company  (n).  Door  v.  Qeary^  1  Ves.  Sen.  254  (a) ;  Doh^n  v. 
Waterman,  3  Ves.  307,  n.  (6)  ;  Gallini  v.  Nobk,  3  Mer.  691  (c)  ; 
Penticost  v.  Ley,  2  J.  &  W.  207  {d) ;  Mackinley  v.  Skon, 
8  Sim.  661  {e) ;  ShcffieM  v.  Von  Damp,  7  Ha.  42  (/) ;  Quenneli 
V.  Titrnei^  13  B.  240  {g) ;  Ellis  v.  Eden,  25  B.  482  (A) ;  Trinder 
V.    Trinder,   L.    R.    1    Eq.    695  (/)  ;    Towmend    v.    Townsend, 

1  L.  R.  Ir.  180;   /n  re  Weeding;  Armstrong  v.   JT^/A-m,  (1896) 

2  Ch.  364  (./)  ;  Palin  v.  5yooA-e«,  26  W.  R.  877  {k)  ;  In  re 
Nottage;  Jones  v.  Palmer  (No.  2),  (1895)  2  Ch.  657(0; 
Brannigan  v.  Murphy,  (1896)  1  Ir.  418  (tn)  ;  Flood  v.  i%or/, 
(1902)  1  Ir.  538  («). 

It  is  not  clear  what  the  result  would  be  if  the  testator  after 
the  date  of  his  will  acquires  property  exactly  answering  the 
description.     See  In  re  Weeding,  supra. 

Gift  of  estate       If  the  testator  devises  an  estate  by  name,  when  in  fact  he 

may  pass  pro-  ,  ,  , 

ceeda  of  sale,  has  an  interest  only  in  the  proceeds  of  sale  of  the  estate,  that 
interest  passes.  Cooper  v.  Martin^  3  Ch.  47 ;  In  re  Loicman ; 
Devenish  v.  Pester,  (1895)  2  Ch.  348 ;  In  re  Glassington ; 
Glassington  v.  Ihllett,  (1906)  2  Ch.  305. 

But  a  general  gift  of  leaseholds  will  not  pass  the  proceeds 
of  sale  of  leaseholds,  which  at  the  date  of  the  will  the  testator 
had  contracted  to  sell.  Goold  v.  Teague,  7  W.  R.  84 ;  5  Jur. 
N.  S.  116. 

Specific  gift         7.  "  If  a  testator  has  had  at  a  time  antecedent  to  the  will  a 
testator  has      Certain  kind  of  stock  or  property  and  has  parted  with  it  before 

not  at^date*     ^^^  ^^^®  ^^  ^^^  ^^^  ^^^  ^7  ^^  ^^^^  purports  to  dispose  of  it  in 
of  will.  g^  ^Q^y  wliich,  if  he  had  retained  it,  would  have  been  a  specific 

legacy,  it  will  be  treated  by  the  Court  as  a  general  legacy  of 
equivalent  amount  payable  out  of  the  general  personal  estate." 
Per  Porter,  M.R.  (Ir.),  in  Findlater  v.  Lowe,  (1904)  1  Ir.  519, 
628,  following  Selwood  v.  Mildmay,  3  Ves.  306 ;  see  Lindgren  v. 
Lindgren,  9  B.  358 ;  Goodlad  v.  Burnett,  1  K.  &  J.  341. 
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8.  On  the  other  hand,  if  the  testator  makes  a  specific  gift  5^*?:_^If^l' 
of  a  thing  he  thinks  he  has,  hut  never  had,  or  of  a  thine:  Cjiftof  Home- 

,  .  1  .  ...       thmjf  the 

T^hioh  he  intends  to  purchase,  but  does  not,  the  gift  is  void,  testator 
Waters  v.   Wbod^  5  De  Gr.  &  8.  717 ;   Evans  v.  Tripp,  6  Mad.  bufc°hL  not. 
91 ;  Miliar  v.  Woodsidey  I.  E.  6  Eq.  646. 

9.  If  the  testator  sells  the  specific  thing  and  buys  another  Conarmation 
thing    closely  resembling    the    former,  the   subsequent    con-  ^y°<^°"- 
firmation  of  the  will  by  a  codicil  will  not  have  the  effect  of 
passing  the  fresh  acquisition,  if  the  description   in  the  will 

is  not  accurately  appropriate  to  it.  Pattison  v.  PaUison,  1 
M.  &  K.  12  ;  Macdonald  v.  Irvine,  8  Ch.  D.  101  ;  see 
Pilkingion's  TrusiSy  6  N.  R.  246 ;  and  see  the  chapter  on 
Ademption. 

10.  Possibly  a  specific  gift,  for  instance,  of  "my  stock,"  stock 
might  pass  stock  which  the  testator  had  at  his  death  agreed  to  p^chaaed. 
purchase.    See  Collison  v.  Girling,  4  M.  &  Or.  63,  p.  75. 

But  it  would  not  include  stock  which  the  testator  h&s 
directed  his  brokers  to  purchase,  but  which  is  not  in  fact 
purchased  tlU  after  his  death.     Thomas  v.  Thomas,  27  B.  537. 

11.  Sect.  24  of  the  Wills  Act  enacts  that  a  will  is  to  be  EflPectofs.  24 
construed,  with   reference   to   the   Teal   and   personal   estate 
comprised  in  it,  to  speak  and  take  effect  as  if  it  had  been 
executed  immediately  before  the  death  of  the  testator,  unless 

a  contrary  intention  appearB  by  the  wiU. 

The  effect  of  the  section  has  already  been  to  some  extent 
considered  in  the  chapter  on  the  admissibility  of  evidence, 
p.  130,  ante. 

It  was  there  pointed  out,  that,  where  there  is  a  gift  of  a  What  is  a 
definite    specific    thing,   the    testator   must    be    speaking  of  i^teo?^. 
something  he  has  at  the  date  of  the  will,  and  that  may  be 
sufficient  evidence  of  a  contrary  intention.     See  In  re  Gray ; 
Dresser  v.  Gray,  36  Ch.  D.  205. 

But  a  gift  of  "my  cottage  and  all  my  land  at  S.,"  is 
not  sufficient  to  indicate  a  contrary  intention  as  regeurds  the  land 
at  S.  In  re  Portal  and  Lamb,  30  Oh.  D.  50 ;  //*  re  Champion  ; 
Dudley  v.  Champion,  (1893)  1  Ch.  101. 

The  use  of  the  present  tense,  for  instance,  a  devise  of  lands  ^^  o^  t^o 
"  of  which  I  am  seised,"  though  in  another  gift  the  testator 

T.W.  L 


146  DESCRIPTION  OF  THINGS. 

Chap,  xyiii.  gives  "  what  I  am  or  at  my  death  shall  "be  possessed  of,"  will 
not  restrict  a  general  devise  to  property  belonging  to  the 
testator  at  the  date  of  the  will.  Doe  d.  York  v.  Walker^  12 
M.  &  W.  591 ;  Lady  Langdale  v.  Briggs,  3  Sm.  &  G.  246 ;  8 
D.  M.  &  G.  391 ;  Hephum  v.  Skirving,  4  Jur.  N.  S.  651 ;  Loi^ 
Lilford  V.  Powy%  Keck  (No.  2),  30  B.  300. 

Effect  of  the  On  the  other  hand,  the  word  "  now  "  used  in  the  description 
^^^'  of  property  refers  to  the  date  of  the  will,  and,  if  it  is  an  essential 
part  of  the  description,  it  limits  the  gift  to  property  then 
belonging  to  the  testator.  Cok  v.  Scott^  1  M.  &  G.  518; 
Hutchinson  v.  Burrow^  6  H.  &  N.  583 ;  Williams  v.  Owen,  2 
N.  E.  585 ;  Re  Edwards;  Rotcland  v.  Edwards,  63  L.  T.  481. 

If,  on  the  other  hand,  such  words  as  "  now  occupied  by  me," 
or  the  like,  are  merely  added  as  an  additional  description  not 
intended  to  cut  down  the  generality  of  the  earlier  words,  the 
devise  will  not  be  restricted  to  property  belonging  to  the  testator 
at  the  date  of  the  will.  All  Souls*  College  v.  Coddrington, 
1  P.  W.  597 ;  In  re  Midland  Railway  Co,,  34  B.  526 ;  Wagst^ff 
V.  Wagstaffy  8  Eq.  229;  In  re  Ord;  Dickinson  v.  Dickinson^ 
12  Ch.  D.  22 ;  In  re  Champion ;  Dudley  v.  Champion,  (1893) 
1  Ch.  101. 

Effect  of  8. 24      It  is  not  dear  what  effect  sect.  24  has  upon  a  clause  excepting 

S^exceptTo^  certain  property  from  a  devise.  But  when  property  comprised 
in  a  certain  deed  is  excepted  from  a  devise  the  exception  does 
not  extend  to  property  afterwards  conveyed  by  another  deed 
to  uses  resembling  those  of  the  earlier  deed.  Hughes  v.  Jones, 
1  H.  &  M.  765. 

Codiofl  con-  12.  The  effect  of  a  codicil  confirming  the  will  is  to  bring  the 
^  ^  •  wiU  down  to  the  date  of  the  codicil  and  effect  the  same  disposi- 
tion of  the  testator's  estate  as  if  the  testator  had  at  that  date 
made  a  new  will  containing  the  same  disposition  as  the  original 
wiU,  but  with  the  alterations  introduced  by  the  codicil.  Doe  d. 
York  V.  Walker,  12  M.  &  W.  591 ;  Lady  Langdale  v.  Briggs, 
3  Sm.  &  G.  246 ;  In  re  Champion ;  Dudley  v.  Champion,  (1893) 
1  Ch.  101;  In  re  Rayer;  Rayer  v.  Rayer,  (1903)  1  Ch.  685; 
In  re  Eraser ;  Lowther  v.  Eraser,  (1904)  1  Ch.  726. 

Upon  the  same  principle  a  codicil  made  after  coverture  re- 
publishing the  will  of  a  married  woman  made  during  coverture 
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rendered  the  will  effeotive  to  pass  property  which  the  married  Cliap.  xvni. 
woman  conld  not  dispose  of  during  coverture,  and  where  a  power 
was  conferred  on  the  survivor  of  husband  and  wife,  exercisable 
after  the  death  of  one,  a  will  made  during  the  coverture,  but 
republished  by  a  codicil  after  the  coverture  was  held  to  execute 
the  power.  •  In  re  Smith  ;  BilJce  v.  Roper ^  45  Ch.  D.  632 ;  In  re 
Blackburn ;  Smiles  v.  BImkbum,  43  Ch.  D.  76. 

Under  the  old  law  land  acquired  between  the  date  of  the  will 
and  a  codicil  confirming  the  will  passed  by  a  general  devise. 
But  if  the  codicil  referred  in  terms  only  to  the  land  devised  by 
the  will,  and  did  not  confirm  the  will  but  was  only  directed  to 
be  taken  as  part  of  it,  the  republication  did  not  enlarge  the 
effect  of  the  will.  Bowes  v.  Botcea^  2  B.  &  P.  500 ;  Hughes  v. 
Turner y  3  M.  &  K.  666 ;  Monypenny  v.  BtnstoWy  2  E.  &  M.  117 ; 
Re  Taylor;   Whitby  v.  Highton,  58  L.  T.  843. 
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SPECIFIC,  GENERAL,  AND  DEMONSTRATIVE  LEGAaES. 

In  the  case  of  bequests  of  personalty  it  is  often  a  question 
of  difficulty  whether  a  legacy  is  general  or  specific.  A  general 
legacy  is  a  legacy  not  of  any  particular  thing,  but  of  some- 
thing which  is  to  be  provided  out  of  the  testator's  general 
estate.  If  a  particular  fund  is  made  primarily  liable,  the 
legacy  is  demonstrative,  but  does  not  fail  by  the  failure  of 
the  particular  fund.  On  the  other  hand,  a  specific  legacy  is 
a  gift  of  a  severed  or  distinguished  part  of  the  testator's 
property.  It  does  not  abate  till  after  the  general  legacies  are 
exhausted,  but  it  is  liable  to  ademption  by  the  testator  in  his 
lifetime. 

A  gift  of  a  particular  thing — for  instance,  of  shares  of  a 
particular  description — if  there  is  nothing  on  the  face  of  the 
will  to  show  that  the  testator  is  referring  to  shares  belonging  to 
him,  IB  a  general  legacy,  though  he  may  in  fact  possess  the 
shares  in  question. 

The  legatee  is  entitled  to  a  sum  equal  to  the  value  of  the 
shares  at  the  time  when  he  is  entitled  to  the  legacy.  If  owing 
to  alterations  in  the  constitution  of  the  company  it  is  impossible 
to  ascertain  the  value  of  the  shares,  the  legacy  fails.  MacdanaM 
V.  Irvine^  8  Ch.  D.  101,  109 ;  In  re  Gray;  Dresser  v.  Gray,  36 
Ch.  D.  205. 

The  most  common,  though  not  the  only  kind  of  specific 
legacy,  is  where  the  testator  gives  something  which  he  possesses 
at  the  date  of  the  will. 

In  those  cases  there  must  be  on  the  face  of  the  wiU  enough  to 
show  that  the  testator  is  referring  to  something  actually  existing 
at  the  time. 
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A  mere  legacy  of  stock  in    round  numbers,  though  the    Ckap.  xix. 
testator  may  possess  the  exact  amount  of  stock,  is  not  specific.  Legacy  of 
Partridge  v.  Partridge,  9  Mod.  269 ;  Ca.  t.  Talb.  236  ;  Simmons  J^o.'"''* 
V.   Vallance,  4  B.  C.  0.  345 ;    Wikon  v.  Brotcnsmitky  9  Ves. 
180. 

Similarly,  a  bequest  of  5,000/.  in  the  South  Sea  Company's  Nor  of  money 
stock  is  general,  though  the  testator  may  have  the  exact 
amount  at  the  date  of  his  will.  Purse  v.  Snaplin,  1  Atk.  415 ; 
Bromdon  v.  Wtntery  Amb.  67 ;  Bishop  of  Peterborough  v. 
Moriloch,  1  B.  C.  C.  565;  Webster  v.  Hale,  8  Yes.  410; 
Robinson  v.  Addison,  2  B.  515;  Macdonaid  v.  Irvine,  8  Ch.  D. 
101;  In  re  Gray;  Dresser  v.  Oray,  36  Ch.  D.  205;  see  Page 
V.  Young,  19  Eq.  501,  where  a  gift  of  "  the  interest  of  4,500/., 
money  in  the  funds,'^  was  held  specific. 

As  to  whether  the  gift  is  of  so  much  money  to  be  invested 
in  stock,  or  of  stock  of  that  value,  see  Allan  v.  Kiellg,  7 
W.  R.  139. 

But  though  the  actual  gift  may  not  contain  anything  to 
show  that  it  is  specific,  it  may  appear  from  the  rest  of  the  will 
that  it  is  so. 

A  direction  to  transfer  a  certain  amount  of  stock,  or  to  Norof  stook 

,         to  be  trans- 
pay  it  as  soon  as  possible,  will  not  make  the  legacy  specific,  ferred. 

Sibley  V.  Pernj,  7  Ves.  522,  529;    Webster  v.  Hale,  8  Ves. 

410. 

But  a  gift  of  stock  generally  to  trustees  on  trust  to  sell,  shows  Gift  on  trust 

to  flftll  IB 

that  the  testator  referred  to  specific  stock.      Ashton  v.  Ashton,  gpeciao. 
Ca.  t.  Talb.  152  ;  3  P.  W.  384. 

So  where  a  testator,  having  given  legacies  of  stock  generally.  Gift  of  ^'rest 
then  gives  the  rest  of  the  stock  ^^  standing  in  my  name,"  the  mab^  pre- 
earlier  legacies  must  be  specific.     Sleech  v.  Tliorington,  2  Ves.  J^dcroedfio 
Sen.  560 ;  see  Millard  v.  Bailey,  L.  R.  1  Eq.  378. 

A  direction  that  if  the  testator  should  not  have  sufiBcient  Direction  to 
gtock  standing  in  his  name  to  answer  the  legacies  of  stock  the  testator 
previously  given,  the  executors  should  purchase  suflScient  to  have  sufficient 
make  up  the  deficiency,  shows  that  the  testator  meant  to  give  ®*^°^  *®, 

,        ,  ,  ,  answer  leg^- 

somethinir  in  existence  at  the  time.     Townsend  v.  Martin,  7  Ha.  cies  of  stock 
471 ;  Fountaine  v.  Tyler,  9  Pr.  94 ;  Queen's  Coll.  v.  Sutton,  12  ^w"*  ^ 
Sim.  521. 
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The  same  is  the  case  with  a  gift  of  4,000/.,  capital  stock,  in 
the  3  per  cent.  Consolidated  Bank  Annuities,  "  or  in  whatso- 
ever of  tlie  Government  funds  the  same  shall  be  found 
invested."     Hosking  v.  Nicholls,  1  T  &  0.  0.  478. 

Where  the  legacy  was  not  of  stock  in  round  numbers,  but 
of  2,702/.  3.S.  Bank  Stock,  and  the  testator  had  the  exact 
amount,  it  was  held  specific.  At  the  present  day  it  would 
probably  be  held  that  that  fact  ought  not  to  affect  the  con- 
struction of  the  will.  Jeffreys  v.  Jeffreys^  3  Atk.  120;  see 
Rohimon  v.  Addison^  2  B.  515. 

A  gift  of  "  my  "  stock  is  specific.  Ashburner  v.  Macguire^ 
2  B.  C.  C.  108 ;  Mil/er  v.  Little,  2  B.  259. 

The  effect  of  the  Wills  Act  upon  such  a  gift  is  to  leave  it 
specific,  though  it  includes  all  the  stock  of  the  particular 
description  belonging  to  the  testator  at  his  death.  Lady 
Langdale  v.  Briggs,  8  D.  M.  &  Gr.  391 ;  Goodlad  v.  Burnett^ 
1  K.  &  J.  341;  Trinder  v.  Trinder,  L.  R  1  Eq.  695; 
Bothamley  v.  S/ierson,  20  Eq.  304;  In  re  Slater;  Slater  v. 
Slater,  (1907)  1  Ch.  665. 

A  specific  gift  of  a  sum  of  stock,  where  it  turns  out  that  the 
testator  had  only  a  smaller  sum,  passes  the  smaller  sum. 
Askton  V.  Ashton,  3  P.  W.  384;  Gordon  v.  Dwjf,  3  D.  P. 
&  J.  662. 

Long  annuities  were  a  form  of  property  which  proved  very 
puzzling  to  testators.  They  also  puzzled  the  Courts  and  were 
the  occasion  of  a  good  deal  of  very  doubtful  law.  The  par- 
ticular difficulties  which  arose  upon  gifts  of  these  annuities 
are  not  likely  to  arise  now,  and  it  will  be  sufficient  to  give 
references  to  the  principal  cases.  Fonnereau  v.  Poyntz^  1 
B.  C.  C.  471 ;  explained  6  Ves.  400 ;  Colpoya  v.  ColpoySj 
Jac.  451 ;  Boys  v.  Williams,  2  E..  &  M.  688 ;  commented  on 
in  Gordon  v.  Duff,  3  D.  F.  &  J.  662;  A.-G,  v.  Grote,  2 
E.  &  M.  699. 

A  gift  of  a  part  of  a  specific  fund  is  specific.  Ford  v. 
Fleming,  1  Eq.  Ca.  Ab.  302,  pi.  3 ;  2  P.  W.  469 ;  Nehofi  v. 
Carter,  6  Sim.  530;  Olicer  v.  Oliver,  11  Eq.  506;  McClelhn 
V.  Ckrk,  50  L.  T.  616. 
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So,  too,  a  gift  of  a  speeifio  thing  to  be  sold  and  divided  in    Ch%jf,  xix. 
definite  shares  among  several   persons  is  a  gift  of    speoifio 
legacies.     Page  v.  Leapingteell,  18  Ves.  463 ;  Jeffr€\f%  Trmts^ 
L.  E.  2  Eq.  68. 

Similarly,  a  gift  of  money  ^'  out  of "  speoifio  money,  or  of  Gift  of  money 
stock  "out  of"  specific  stock,  is  specific;  as,  for  instance,  ^  ^oney. 
money  out  of  the  dividends  of  stock,  or  money  out  of  money 
invested  in  stock.  Drinktcater  v.  Falconer^  2  Ves.  Sen.  623 ; 
Morley  V.  Bird,  3  Ves.  628 ;  Sosking  v.  Nicholh,  1  T.  &  0.  0. 
478 ;  Badrick  v.  Stevem,  3  B.  0.  0.  431 ;  Mullins  v.  Smith,  1 
Dr.  &  Sm.  204. 

On  the  other  hand,  a  gift  of  money  out  of  stock  is  not  Money  out  of 
specific,  hut  demonstrative.      Kirhy  v.   Potter,  4  Ves.   748; 
Deane  v.  Test,  9  Ves.  146. 

If  there  is  an  independent  gift  of  money,  followed  hy  a  Independent 
direction  to  pay  it  out  of  certain  specific  moneys,  the  legacy  ^^  direction 
is  demonstrative.     RoberU  v.  Pocock,  4  Ves.  150 ;  Acton  v.  ^  ^y.°^°^ 

'  '  aoertamnind. 

Acton,  1  Mer.  178. 

An  appointment  of  a  fund  expressed  to  be  subject  to 
legacies  previously  given  to  objects  of  the  power,  may  have  the 
effect  of  making  the  legacies  demonstrative,  payable  primarily 
out  of  the  appointed  fund.    Disney  v.  Crosse,  2  Eq.  592. 

Where  the  gift  is  not  "  out  of  "  but  "  of  "  only,  as  "  100/.  of  Gift  of  *'ioo/. 
my  funded  property,"  it  is  more  difficult  to  decide  under  which  prc^Lty." 
of  the  two  last  heads  the  gift  falls.    It  seems,  however,  that 
if  the  testator  estimates  his  stock  in  money,  a  gift  of  ''  100/. 
of  my  stock"  is  specific.    Davies  v.  Foickr,  16  Eq.  308;  see 
Brennan  v.  Brennan,  I.  R.  2  Eq.  321. 

But  if  he  does  not,  and  makes  merely  a  gift  of  *^  100/.  of  my 
funded  property,"  it  is  equivalent  to  a  gift  of  money  out  of 
stock,  and  is  therefore  not  specific.  Lambert  v.  Lambert,  11 
Ves.  607. 

It  has  been  said  that  a  specific  legacy  must  be  liable  to  Legacy  may 
ademption,  and  that  therefore  there  could  not  be  a  specific  not  subject  to 
legacy  of  a  thing  which  the  testator  had  not  at  the  date  of  ademption. 
the  will.    See  Parrott  v.  Wors/oid,  1  J.  &  W.  694. 

But  it  is  now  dear  that  a  testator  may  make  a  specific  gift 
of  a  thing  of  which  he  contemplates  the  acquisition,  as,  for 
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Chftp.  XIX.    infitance,  of  the  stock  he  may  die  possessed  of.     Fountaine  v. 

Tyler,  9  Pr.  94 ;  Stewart  v.  Denton,  4  Dougl.  219 ;  2  Chitty, 

456;  Stephenson  v.  Doicaon,  3  B.  342;   Q^een^8  Coll.  ▼.  Sutton^ 

12  Sim.  521. 

Whether  a  Whether  the  gift  of  a  sum  ^^  invested  "  in  a  particular  way 

"^invested'™   ^  specific  or  not,  depends  on  the  question  whether  the  te&- 

inaijarticular  j^^q^  meant  the  legatee  to  have  the  sum  however  invested,  or 

way  18  *^ 

Bpeoifio.  whether  the  actual  investment  is  the  important  part  of  the 

description. 

Thus,  a  gift  of  "  the "  7,000/.  out  on  mortgage  is  clearly 
specific.     Gardner  v.  Hatton,  6  Sim.  93. 

Ahequest  of  1,000/.  described  as  "now"  invested  or  even 
only  as  invested  in  a  certain  way  is  specific.  Harrison  v.  Jack- 
souy  7  Ch.  D.  339  (where  Le  Grice  v.  Finch,  3  Mer.  50,  is  dis- 
approved) ;  McClellan  v.  Clark,  50  L.  T.  616 ;  Re  Robe;  Slade 
V.  Walpole,  61  L.  T.  497  ;  In  re  Pratt;  Pratt  v.  Pratt,  (1894) 

1  Ch.  491 ;  In  re  Nottage;  Joftes  v.  Palmer  (No.  2),  (1895)  2 
Ch.  657 ;  In  re  Slater;  Slater  v.  Slater,  (1907)  1  Ch.  665.  See 
Sparrow  v.  Josseli/n,  16  B.  135. 

A  gift  of  3,000/.  "  invested  in  Indian  security  "  has  upon  the 
general  language  of  the  will  been  held  to  be  demonstrative. 
Mf/tton  V.  Mytton,  19  Eq.  30 ;  see  Bevan  y.  A.-O.,  4  Qiff.  361 ; 

2  N.  E.  52  ;  McClellan  v.  Clark,  supra ;  In  re  Pratt;  Pratt  v. 
Pratt,  supra. 

But  if  the  gift  is  of  300/.,  or  thereabouts,  invested  by  the  tes- 
tatrix in  a  certain  way,  the  words  "  or  thereabouts  "  show  that 
the  investment  is  the  important  part  of  the  gift.     Kermode  v. 
Macdonald,  L.  E.  1  Eq.  457 ;  ib.  3  Ch.  684. 
The  following  gifts  have  been  held  to  be  specific : — 
Examples  of        A  gift  of  a  particular  debt,  or  of  the  money  due  on  a  partiou- 
epeciiiog     .    j^  security;    as,  for  instance,  of  "my  mortgage,"   or  "the 
money  now  owing  to  me  from  A."    Innes  v.  Johnson,  4  Ves. 
568;    Sidebotham  v.    Watson,  11   Ha.  170;    Ellis  v.   Walker, 
Amb.  309;    Smallman  v.   Goolden,  1  Cox,  329;    Gardner  v. 
Satton,  6  Sim.  93 ;   Re  BiHdle,  4  C.  P.  D.  336  ;   see  Sidney  v. 
Sidney,  17  Eq.  65. 

A  gift  of  the  interest  of  money  on  a  particular  security. 
Ashburner  v.  Macguire,  2  B.  0,  0.  108. 
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A  gift  of  a  sum  of  money  "  which  "  is  secured  in  a  particular    Chap.  xix. 
way.     Chaxcorth  y.  Beech^  4  Ves.  556  ;  Gillaume  v.  Addcrley^  15 
Ves.  384 ;  Davies  v.  Morgan^  1  B.  405, 

A  gift  of  money  described  as  "  being  "  on  a  particular  security. 
Nckon  V.  Carter,  5  Sim.  530  ;  Ford  v.  Fleming,  2  P.  W.  469  ;  1 
Eq.  Ca.  Ab.  302,  pi.  3.  See  Sparrow  v.  Josselyn,  16  B.  135  ; 
Smith  V.  Pybu$y  9  Ves.  566. 

A  legacy  directed  to  be  paid  out  of  the  amount  of  a  debt  due 
to  the  testator  is  a  demonstrative  legacy.  Tickers  y.  Pound,  6 
W.  E.  580 ;  4  Jur.  N.  S.  543 ;  6  H.  L.  885. 

Forgiving  a  debt  amounts  to  a  specific  gift  of  the  debt.     In  Forgiyenefle 
re  Wedmore;   Wedmorey.  Wedmore,  (1907)  2  Oh.  277.  ''^^^^*" 

If  a  residuary  legatee  has  by  arrangement  with  the  testator  Secret  trust 
outside  the  will  accepted  a  trust  as  to  a  specific  part  of  the  partof 
residue,  that  part  is  in  effect  a  specific  legacy.     In  re  Haddock  ;  "^^'*®- 
Liewelf/n  v.  Washington,  (1902)  2  Ch.  220. 

Upon  the  question  whether  legacies  given  in  supposed  exer-  LegadeB  in 
cise  of  a  power  which  the  testator  cannot  exercise  are  specific ;  TOwerT  ^ 
see   Walker  v.  Laxton,  1  T.  &  J.  557;  lie   Young;  Trye  v. 
Sullivan,  62  L.  T.  754. 


Legacies  Connected  with  Land. 

A  devise  of  lands,  whether  by  specific  description  or  by  Deyiseofland 
residuary  devise,  is  specific.    Hensman  v.  Fryer,  L.  R.  3  Ch.  wbe^er^ 
420 ;  Lancefield  y.  Iggulden,  10  Ch.  136.  o?lot*^ 

A  devise  of  land  to  be  sold  and  divided  among  certain  persons  Devise  on 
makes  them  specific  legatees.     Page  y.  Leapingwell,  18  Ves.  463 ;  ^divide. 
Newborn  y.  Boadknight,  1  E.  &  M.  677. 

The  gift  of  a  rent-charge  or  annuity  to  be  paid  out  of  land  Gift  of  rent- 
with  powers  of  distress  is  specific.     Long  y.  Short,  1  P.  W.  403  ;  ^^^^'^fi^®- 
Davenhill  y.  Fletcher,  Amb.  244;  Creed  y.  Creed,  11   CI.  &  F. 
491 ;  Patching  y.  Barnett,  51  L.  J.  Ch.  74;  see  Poole  y.  Heron, 
42  L.  J.  Ch.  348. 

But  a  mere  gift  of  an  annual  sum  or  of  a  legacy  to  be  paid  Of  sam  to  be 
out  of  real  estate  wiU  not  be  specific.     Mann  y.  Copland,  2  Mad.  ^d.^'^* 
223 ;  Fou:ler  y.  Willoughby,  2  8.  &  St.  354 ;  CoMle  y.  Middleton, 
3  B.  570. 


154 


SPECIFIC,  GENERAL,  AND  DEMONSTBATIVfi  LEGACIES. 


Chap. 


Legacy  with 
mere  charge 
on  land. 

Trast  to  raise 
a  sum  out  of 
laud. 


Effect  of 
directions  in 
the  will  on 
Icgncies  in 
themselvee 
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Nor  will  a  gift  of  a  legacy  or  an  annuity  with  a  mere  charge 
on  land  be  specific.  Willox  v.  Rhodes^  2  Buss.  462 ;  Davies  v. 
Ash/ord,  15  Sim.  42 ;  Paget  v.  JETuM,  1  H.  &  M.  663. 

But  a  trust  to  raise  a  sum  of  money  out  of  land,  which  sum 
is  then  given,  is  a  specific  legacy.  Welhy  v.  Mockcliffbj  1  B.  & 
M.  571 ;  Dicldn  v.  Edwards,  4  Ha.  273. 

So,  too,  a  direction  to  pay  a  sum  out  of  land,  the  only  gift 
being  in  the  direction  to  pay,  is  specific.  Spuncay  v.  Glyn^ 
9  Ves.  483. 

In  such  a  case  the  fact  that  the  personalty  is  given  after 
payment  of  legacies  will  not  make  the  gift  of  a  sum  out  of  the 
proceeds  of  sale  of  realty  demonstrative.  Rickets  v.  Ladley, 
3  Euss.  418. 

A  general  direction  to  pay  the  legacies  "  hereinafter  "  given 
may  make  a  legacy  to  be  paid  out  of  the  proceeds  of  sale  of  real 
estate  demonstrative.  Hodges  v.  Grants  4  Eq.  140 ;  see  Fream 
V.  Bowling,  20  B.  624 ;  4  Eq.  145,  n. 

And  where  a  legacy  was  given  out  of  a  fund  which  was  not 
available  till  the  death  of  A,  but  there  was  a  direction  that  it 
was  to  be  paid  with  the  other  legacies,  it  was  held  demonstrative. 
Williams  v.  HugheSy  24  B.  474. 


Whether  a  G-ift  is  Specific  or  Besiduart. 


Whether  a  -^  g^  ^^  ^^c  whole  of  the  testator's  personal  estate  may  be 

fvl^d^!"  specific.  Powell  v.  RUey,  12  Eq.  175 ;  Roffey  v.  Early,  42 
L.  J.  Ch.  472.  And  the  fact  that  the  testator  provides  another 
fund  for  payment  of  debts  affords  a  strong  argument  that  the 
personal  estate  was  intended  to  be  specifically  given.  See  the 
cases  cited  under  the  head  of  Exoneration  of  Personalty. 

But  where  a  testator,  after  directing  his  executors  to  pay  his 
debts,  and  giving  legacies,  gave  all  his  personal  estate  to  A, 
with  certain  exceptions,  and  gave  the  residue  of  his  estate  to  his 
executors  on  certain  trusts,  the  gift  of  the  personalty  was  held 
not  to  be  specific.  Robertson  v.  Broadbent,  8  App.  C.  812. 
Enumeration  A  mere  enumeration  of  specific  things  in  a  residuary  bequest 
things,  °        ^^^  ^^*  make  the  gift  of  those  things  specific.    Taylor  v.  Taylor, 
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6  Sim.  246 ;  Sutherland  v.  Cooke,  1  Coll.  498 ;  Fielding  v.  Predon,    Chap.  XIX. 

1  De  G.  &  J.  438 ;  Fairer  v.  Park,  3  Ch.  D.  309 ;  In  re  Green; 
BaMock  V.  Gretn,  40  Ch.  D.  610. 

A  direction  that  certain  funds  are  in  certain  events  to  fall 
into  the  residue  will  not  make  the  gift  of  those  funds  specific. 
In  re  Lyne^s  Estate,  8  Eq.  482. 

A  gift  of  residue  including  certain  specified  property  will  not 
make  the  gift  of  that  property  specific.     In  re  TootaVa  Estate, 

2  Ch.  D.  628 ;  Macdonald  v.  Irvine,  8  Ch.  D.  101. 

If  it  can  be  gathered  that  the  principal  object  of  the  testator  Effect  of 
is  to  give  the  specific  things,  and  the  residue  is  thrown  in ;  if,  TT^gether 
for  instance,  the  residue  is  added  by  such  words  as  "together  ^i^»"  \\^ 
with,"  or  "  as  well  as,"  the  gift  of  the  specific  things  is  specific. 
Hill  V.  Hill,  1 1  Jur.  N.  S.  806 ;  Langdule  v.  Esmmide,  I.  R. 
4  Eq.  576 ;  see  Clarke  v.  Butler,  1  Mer.  304. 

Possibly  if  the  enumeration  of  specific  things  comes  after 
the  gift  of  the  residue,  the  same  result  may  follow.  Bethune  v. 
Kennedy,  1  M.  &  Cr.  114 ;  Mills  v.  Brown,  21  B.  1. 

The  subject  of  residuary  gifts  will  be  found  discussed  in 
Chapter  XXIII. 


Gifts  op  Aliquot  Parts  of  a  Fund. 

If  a  testator,  purporting  to  dispose  of  a  specific  fund  of  Gift  of  fund 
3,000/.,  gives  one-third  to  A,  one-third  to  B,  and  one-third  parte. 
to  C,  each  legacy  is  specific,  and   each  legatee  takes  a  third, 
whatever  the  fund  may  turn  out  to  be,  whether  more  or  less 
than  3,000/. 

Where  the  gift  is  not  in  form  in  aliquot  parts,  it  may  appear 
that  that  is  in  effect  the  intention.  See  Chambers  v.  Chambers, 
Mos.  333,  commented  on  in  Booth  v.  Alington,  6  D.  M.  &  Q-. 
613;  and  Cordell  v.  Noden,  2  Vem.  148,  commented  on  in 
Smith  V.  Fitzgerald,  3  V.  &  B.  2. 

If  the  fund  is  stated  by  the  testator  to  be  3,000/.,  and  he  Division  of 
gives  1,000/.  to  each  of  three  legatees,  this  is  in  effect  the  same  BpeoifioBums. 
as  if  he  had  given  it  in  aliquot  parts.    If  the  fund  is  deficient, 
the  legatees  abate  rateably ;  and  if  the  gift  of  one  of  the  sums 
fails,  the  failure  does  not  enure  for  the  benefit  of  the  legatees 
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of  the  other  sums.  Page  v.  Leapingtcelij  18  Ves.  463 ;  Hazier 
wood  V.  Greeny  28  B.  1 ;  In  re  Jeaffreson^s  Trusts^  L.  R.  2  Eq. 
276;  Walpole  v.  Apthorp,  4  Eq.  37;  see  In  re  Cruddas; 
Cntddas  v.  Smith,  (1900)  1  Ch.  730. 

If  the  fund  is  one  over  which  the  testator  has  a  power  of 
appointment,  the  ease,  as  regards  the  last  point,  appears  to  be 
different.  If  the  testator  overestimates  the  fund  and  appoints 
it  in  specific  sums,  and  the  appointment  of  one  of  such  sums 
fails,  the  failure  enures  for  the  benefit  of  the  other  legatees  so 
far  as  necessary  to  make  up  the  sums  appointed  to  them.  Bales 
V.  Drake,  1  Ch.  D.  217. 

Where  the  sum  last  given  out  of  a  specific  fund  is  given  as 
the  surplus  or  residue  of  the  fund,  a  contest  has  frequently 
arisen  whether  the  so-called  surplus  is  not  in  effect  a  gift  of  the 
specific  simi  remaining. 

If  the  sum  last  given  is  stated  in  figures  but  is  also  described 
as  the  residue  of  the  fund,  or  the  residue  of  the  fund  is  given 
and  the  amount  is  then  stated  in  figures,  this  is  a  specific  gift. 
Hazlcwood  v.  Green,  28  B.  1 ;  In  re  Jeaffreson^a  Trusts,  L.  R.  2 
Eq.  276  ;   Walpole  v.  Apthotp,  4  Eq.  37. 

And  the  authorities  appear  to  establish  that,  when  the  testator 
shows  that  he  is  dealing  with  a  fund  of  a  specific  amount, 
and  gives  a  sum  to  A,  a  sum  to  B,  and  the  residue  to  C, 
and  there  is  no  contrary  intention,  the  residue  is  as  specific 
as  the  named  sums.  Page  v.  Leapingicell,  18  Ves.  463 ;  Ex 
parte  Chadtvin,  3  Sw.  380  ;  Easum  v.  Appleford,  5  M.  &  C.  56 ; 
Wright  Y.  Weston,  26  B.  429;  Elwes  v.  Causton,  30  B.  £54; 
Walpole  V.  Apthorp,  4  Eq.  37;  Baker  v.  Farmer,  3  Ch,  537, 
p.  540.     See  Miller  v.  Huddlestone,  6  Eq.  65. 

To  make  the  gift  of  the  residue  specific  it  must  appear  that 
the  testator  is  dealing  with  a  fund  which  he  conceives  to  be  of  a 
certain  amount,  otherwise  there  is  no  ground  for  saying  that 
the  residue  is  specific.  Falkner  v.  Butler,  Amb.  614;  Petrev. 
Petre,  14  B.  197 ;  Vivian  v.  Mortlock,  21  B.  252  ;  De  Lisle  v. 
Hodges,  17  Eq.  441. 

If  debts  are  directed  to  be  paid  out  of  the  fund,  or  if  the 
residue  has  to  bear  payments  which  must  be  of  unoertain 
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amount,  the  residue  is  not  speoifio.     Harley  v.  Mootiy  1  Dr.  &  S.     Chap.  XIX. 
623 ;  In  re  Carrie;  Bjorkman  v.  Kimberley^  36  W.  E.  752. 

And  if,  the  fund  being  stock,  the  testator  makes  gifts  partly 
of  stock  and  partly  of  money,  a  gift  of  the  residue  is  not  specific. 
Carter  v.  Taggart,  16  Sim.  423. 

In  In  re  Harries^  Trust,  Jo.  199,  where  the  fund  was  policy 
moneys,  the  appointment  of  definite  sums  exhausted  the  amount 
insured  and  the  residue  could  only  carry  bonuses  of  uncertain 
amount,  the  residue  was,  therefore,  not  specific.  See,  too, 
Corballis  v.  Corballis,  9  L.  E.  Ir.  309. 

There  may,  of  course,  be  special  circumstances  or  indications 
of  intention  which  will  make  the  gift  of  the  residue  of  a  specific 
fund  specific.  Lakin  v.  Lakin,  13  "W.  E.  704;  Ee  Bringloe^a 
Trusts,  26  L.  T.  58 ;  Fee  v.  McMamis,  15  L.  E.  Ir.  31. 

A  gift  of  a  sum  of  30,000/.,  "  part  of  "  120,000/.,  is  a  gift  of  Gift  of  sum 
30,000/.,  though  the  fund  may  turn  out  less  than  120,000/.  ^^^""^^^^ 
Booth  V.  AUngton,  6  D.  M.  &  G.  613. 

Where  a  testator  is  dealing  with  a  specific  fund  of  uncertain  Effect  of 
amount  and  directs  legacies  to  be  paid  out  of  it,  the  legacies  Sioertt^^ 
are  not  aliquot  parts  of  the  fund.     They  must  abate  rateably  if  a^^o^"^*- 
the  fund  is  insufficient  to  pay  them.      On  the  other  hand,  if  the 
fund  is  more  than  sufficient  to  pay  them,  they  do  not  share  in 
the  increase.     Lastly,  if  one  of  the  legacies  fails  by  lapse,  the 
lapse  does  not  benefit  the  residuary  legatee  until  the  other 
legacies  haye  been  pcdd  in  full.     In  re  Tunno ;  Raikes  v.  Raikes, 
45  Ch.  D.  66. 
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of  unequal 
amount. 


Legacies  by- 
different 
instruments. 


I.  Legacies  of  equal  amount  given  by  the  same  instrument 
are  merely  repetitions.  Oreemcood  v.  Greenwood,  1  B.  0.  C. 
30,  n. ;  Garth  v.  Met/rick,  1  B.  0.  C.  30 ;  ffoi/ord  v.  Wood, 
4  Ves.  75 ;  Manning  v.  Thesiger,  3  M.  &  K.  29  ;  Brine  v.  Fet^rier^ 
7  Sim.  549  ;  Uarli/  v.  Benbow,  2  Coll.  342  ;  Harli/  v.  Middkton, 
14  B.  453. 

But  there  may  be  an  intention  to  give  both.  Barkenshaw 
V.  Hodge,  22  W.  E.  484,  where  the  gift  was  to  trustees,  and 
the  legacies  were  introduced  by  the  words  "  upon  trust  to  pay," 
and  "  upon  further  trust  to  pay,"  &o. 

If  the  legacies  are  not  equal,  the  legatee  is  entitled  to  both. 
Yockncy  v.  Hansard,  3  Ha.  622 ;  Curry  v.  Pik,  2  B.  C.  C.  225 ; 
Baylee  v.  Quin,  2  Dr.  &  War.  116 ;  Adnam  v.  Cole,  6  B.  353. 

The  rules  with  regard  to  cumulative  legacies  do  not  apply 
to  the  case  of  a  pecuniary  gift  and  a  residue  given  to  the 
same  person.  In  such  a  case  the  legatee  is  entitled  to  both. 
Kirkpatrick  v.  Bedford,  4  App.  C.  96. 

II.  Legacies  of  equal,  less,  or  greater  amount,  given  by 
different  instruments,  as  by  will  and  codicil,  to  the  same 
person,  are  pnmd  facie  cumulative.  Hooley  v.  Hatton,  1 
B.  0.  C.  390,  n. ;  Lee  v.  Pain,  4  Ha.  201,  216 ;  Roch  v.  Calkn, 
6  Ha.  531 ;  Cresstcell  v.  Cresswell,  6  Eq.  69 ;  Wikon  v.  (fLeary^ 
12  Eq.  625 ;  7  Ch.  448 ;  Wahh  v.  Wahh,  I.  E.  4  Eq.  396 ;  In 
re  Armstrong;  Mayne  v.  Woodward,  31  L.  B.  Ir.  154. 

Bequests  of  a  share  of  residue  by  will  and  of  a  peouniaiy 
legacy  by  a  codicil  are,  of  course,  cumulative.  Gordon  v. 
Anderson,  4  Jur.  N.  S.  1097 ;  Ledger  v.  Hooker,  18  Jur.  481. 

It  makes  no  difference  that  the  codicil  recites  the  gift  by 
will.     Guy  V.  Sharp,  1  M.  &  K.  589. 
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The  fact,  that  Bome  legacies  in  the  codicil  are  expressed  to  Chap,  xx. 
be  in  addition,  affords  an  argument,  that  the  others  are  suh- 
stitutional,  but  is  not  conclusive.  Hooley  v.  Hatton^  1  B.  C.  C. 
390,  n. ;  Allen  v.  Callow^  3  Ves.  289  ;  Mackenzie  v.  Mackenzie, 
2  Euss.  272 ;  Wray  v.  Field,  2  Euss.  257 ;  6  Mad.  300 ; 
Barclay  v.  Wainwright,  8  Ves.  462. 

The  fact  that  a  legacy  given  by  a  codicil  is  expressed  to  be 
in  addition  to  a  legacy  given  by  the  will  does  not  show  that 
it  is  not  also  in  addition  to  a  legacy  by  a  prior  codicil.  Spire 
V.  Smithy  1  B.  419 ;  Watson  v.  Seed,  5  Sim.  431 ;  see  Sawrey 
V.  Rumney,  5  De  G.  &  S.  698. 

m.  It  may,  however,  appear  that  the  gift  by  the  later  Legacies  by 
instrument  is  intended  to  be  substitutional.  This  may  be  ixlgtr^menis 
shown  • ^'^  ^®  ^^' 

shtational — 

1.  By  the  form  of  the  second  instrument. 

a.  11  the  instrument  by  which  the  second  gift  is  made  is  if  the  instra- 
not  a  oodicil,  but  is  described  as  a  last  will  and  testament,  ^ivesarerab- 
the  presumption  is  strong  that  it  was  intended  to  be  in  sub-  fltitiitio'^al* 
stitution  so  far  as  it  goes  for  the  prior  instrument.     Jackson  v. 

Jackson,  2  Cox,  35;   Kiddy.  North,  14  Sim.  463;   2  Ph.  91 ; 
Tuekey  v.  Hend€rson,8S  B.  174.  See  In  bonis  Bryan,  (1907)  P.  125. . 

b.  If  the  additional  instrument  recites  that  the  testator 
has  not  time  to  alter  his  vnll,  legacies  given  by  it  will  be 
substitutional.    RusseU  v.  Dickson,  4  H.  L.  293. 

c.  If  the  additional  instrument  is  treated  as  explanatory  of 
and  to  be  iucorporated  into  the  will,  the  case  may  be  brought 
within  the  rule  as  to  additional  gifts  in  the  same  instrument. 
Duke  of  St.  Albans  v.  Beauclerk,  2  Atk.  636 ;  Fraser  v.  Byng, 
1  E.  &  M.  90. 

And  in  the  same  way  several  testamentary  papers  may  be 
so  connected  together  as  to  be  in  fact  one  instrument.  Brine 
v.  Ferrier,  7  Sim.  549. 

The  same  will  be  the  case  where  there  is  a  gift  to  a  person 
with  a  different  gift  written  in  the  margin  of  the  will.  Martin 
V.  Drinkwater,  2  B.  215. 

2.  By  the  contents  of  the  second  instrument.  or  mere 
For  instance,  where  the  second  instrument  is  not  a  codicil  ^^  other,  ^ 

but  a  testamentary  paper,  and   in  effect    makes  the   same 
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Chap.  XX.  dispositions  as  a  prior  testamentary  paper.  Gillespie  v. 
Akxander,  2  S.  &  St.  145 ;  A.-G.  v.  Harlet/y  4  Mad.  263 ; 
Eemming  v.  Guniey,  2  S.  &  St.  311 ;  1  Bl.  N.  8.  479. 

So  one  codicil  may  appear  to  be  a  mere  repetition  of 
another;  if,  for  instance,  both  are  of  the  same  date  and 
contain  the  same  provisions  in  all  respects.  WTiyte  v.  Whyte^ 
17  Eq.  50. 

So  if,  though  not  of  the  same  date,  the  legatees  are  the 
same,  and  certain  specific  legacies,  as  well  as  the  residue,  are 
given  by  both.  Duke  of  8t.  Albans  v.  Beauclerky  2  Atk.  636 ; 
see  Coote  v.  Bot/d^  2  B.  C.  C.  521  ;  Campbell  v.  Earl  of  Badnor, 
1  B.  C.  C.  271 ;  Boxburgh  v.  Fuller,  13  W.  E.  39. 
if  the  terms         3.  By  the  character  of  the  second  ffift  itself : — 

of  the  seoond  t       i  • 

gift  show  that  a.  If  the  second  gift  only  adapts  the  bounty  to  circumstances 
to  be  subeti-  ^^^  hdi^fQ  happened ;  as,  for  instance,  the  death  of  prior 
tutional.  legatees.     Barclay  v.  Wainwrighty  3  Ves.  462 ;  Allen  v.  Callow, 

3  Ves.  289  ;  Osborne  v.  Buke  of  Leeds,  5  Ves.  369. 

b.  If  the  second  gift  can  be  looked  upon  as  explanatory  of 
the  prior  gift.     Moggridge  v.  Thachcell,  3  Ves.  Jun.  473. 

c.  If  by  a  codicil  the  testator  revokes  a  portion  of  a  prior 
gift,  and  then  repeats  the  rest,  so  that  the  repetition  may  be 
explained  as  ex  abund<inti  cauiel4.  Benyon  v.  Benyon,  17  Ves. 
34 ;  Einchcliffe  v.  Einchcliffe,  2  Dr.  &  S.  96. 

d.  If  the  second  gift  is  coupled  with  a  gift  of  some  specific 
thing  already  given,  this  shows  it  to  be  substitutional.  Carrie 
V.  Pye,  17  Ves.  462;  see  Lord  Mayor  of  London  v.  Bussell, 
Finch,  290  ;  explained  6  Ir.  Ch.  131. 

e.  And  generally  it  seems  that  the  difference  in  the  way  in 
which  the  two  gifts  are  given  is  in  favour  of  their  being  cumu- 
lative. Hodges  v.  Peacock,  3  Ves.  735 ;  Lee  v.  Pain,  4  Ha.  201. 
Though,  on  the  other  hand,  if  the  two  gifts  are  of  the  same 
amount,  but  given  to  different  trustees,  the  argument  is  the 
other  way.     Benyon  v.  Benyon,  17  Ves.  34. 

/.  The  testator  may  show  by  a  reference  to  a  gift  in  one 
codicil  as  a  sufficient  provision,  that  the  gift  so  given  was  all  the 
legatee  was  intended  to  have.     Robky  v.  Robley,  2  B.  95. 

g.  The  presumption  that  two  legacies  given  by  two  codicils 
are  cumulative  is  rebutted  by  the  fact  that  both  are  expressed 
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to  be  in  substitution  for  a  legacy  given  by  the  will.    In  re    ^^P-  ^^- 
Armstrong;  Mayne  v.  Woodward^  31  L.  R.  Ir.  154. 

lY.  Gifts  by  different  instruments  of  the  same  amount  and  Gifts  of  the 
expressed  to  be  given  from  the  same  motive  are  substitutional,  giyeii  from 
Benym  w.  Benyon,  n  ^T^.  U.  h^t«> 

It  must,  however,  be  clear  that  the  testator  is  expressing  a  spbstitu- 
motive  and  not  merely  giWng  a  description ;  thus,  in  the  case 
of  gifts  of  equal  amount  to  a  '^servant,"  the  term  servant  is 
merely  descriptive.  Roch  v.  CaUeUy  6  Ha.  631 ;  Suisse  v. 
Lmcther,  2  Ha.  424;  Wilson  v.  (fLeary,  12  Eq.  522;  7 
Ch.  448. 

If,  however,  the  gifts  are  not  of  the  same  amount  they  are 
cmnulative.     Hui-st  v.  Beachy  5  Mad.  352. 

y.  How  far  substituted  or  additional  legacy  subject  to  Snbstitated 
conditions  of  original  legacy.  l^^  to"" 

"  Where  a  pecuniary  legacy  is  given  in  a  will  or  codicil  oopditiona  of 
expressly  in  lieu  of  one  previously  given  of  a  different  value,  legacy, 
the  Court  usually  adopts  the  interpretation  that  the  alteration 
is  intended  to  apply  to  the  amount  of  the  legacy  only,  and  that 
therefore  the  new  amount  is  to  be  substituted  for  the  amoimt  of 
the  original  legacy,  and  becomes  subject  to  the  same  conditions 
and  limitations."  In  re  Boden;  Boden  v.  Boden^  (1907)  1  Ch. 
132,  149. 

The  simplest  illustration  of  this  rule  is  where  a  legacy  is  given  BlaBtrationB 

of  ItUA 

by  will  free  from  legacy  duty,  and  by  codicil  a  larger  or  smaller 
legacy  to  the  same  person  is  substituted  for  it.  The  legacy 
given  by  the  codicil  is  also  free  from  legacy  duty.  It  matters 
not  whether  the  legacy  given  by  the  codicil  is  given  merely  in 
substitution  for  the  legacy  given  by  the  will  or  whether  the 
oodicU  revokes  the  legacy  given  by  the  will  and  gives  a  fresh 
legacy  in  lieu  thereof.  Cooper  v.  Dayy  3  Mer.  154;  Earl  of 
Shaftesbury  v.  Duke  of  Marlborough^  7  Sim.  237;  Fisher  v. 
Brierley,  30  B.  267. 

In  a  similar  case  the  substituted  legacy  may  be  payable  out 
of  the  same  fund  or  at  the  same  time  £is  the  original  legacy. 
BrUtow  V.  Bristow,  5  B.  289  ;  Giesler  v.  Jones,  26  B.  418. 

The  rule  does  not  apply  where  the  legacy  given  by  the  codicil  is  I-™**  <>*  ^^ 
given  to  a  different  person  ;  for  instance,  where  the  testator  by  a 

T.W.  M 
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Chap.  XX.  codicil  gives  a  legacy  to  his  son-in-law  '*  instead  of  "  the  legacies 
to  his  daughter,  who  had  died  since  the  date  of  the  will. 
Chatteris  v.  Youngs  2  Kuss.  1^3  ;  Re  Gibson^  2  J.  &  H.  656. 

Where  a  testator  specifically  disposed  of  his  personal  estate 

and  directed  his  debts  to  be  paid  out  of  his  real  estate,  which  he 

devised  in  trust  to  sell  and  pay  certain  legacies,  and  then  by  a 

codicil  revoked  some  of  the  legacies  given  by  the  will,  and  gave 

other  legacies  "  instead  thereof  "  to  the  same  legatees  and  also 

gave  fresh  legacies,  but  did  not  disturb  the  gift  of  the  personal 

estate,  it  was  held  that  the  legacies  given  by  the  codicil  must  be 

intended  to  be  paid  out  of  the  proceeds  of  sale  of  the  real  estate. 

Leacrofl  v.  Maynard,  3  B.  C.  C.  233 ;  1  Ves.  Jun.  279. 

Legacy  not  Where  a  codicil  revokes  a  legacy  given  by  the  will  and 

be^ubfetita-     gives  the  same  legatee  a  different  legacy,  which  is  not  expressed 

tional.  ^Q  ]rj0  ijj  substitution  for  the  revoked  legacy,  it  is  easier  to  arrive 

at  the  conclusion  that  the  legacy  given  by  the  codicil  is  a  new 

and  independent  gift,  and  not  subject  to  the  incidents  of  the 

revoked  legacy.     Burrows  v.  Cottrell^  3  Sim.  375. 

Option  to  take      Where  an  annuity  was  given  to  the  testator's  wife  so  long  as 

arises  if  she  should  continue  his  widow,  with  an  option  to  take  in  lieu 

eiSS^toA.   thereof  a  legacy,   and    the    marriage    was    dissolved  in   the 

testator's  lifetime,  it  was  held  that,  as  the  lady  was  not  the 

testator's   widow,  she  could  not  take  the  annuity,  and  that 

she  therefore  had  no  option  and   could  not  take  the  legacy 

either.     In  re  Boddington;    Boddington  v.   Ciairat,  25  Ch.  D. 

685  ;  see  p.  689,  where  Lord  Selborne  expresses  the  opinion 

that  the   rule   does  not  depend   on  the  circumstance  of  the 

original  gift  being  by  will  and  the  substitutional  gift  by  codicil, 

but  on  the  natural  inference  from  a  gift  being  given  by  way  of 

substitution  or  in  lieu  of  another. 

Eule  as  to  Where  a  testator  gives  a  legacy  by  his  will  and  by  a  codicil 

legacies*         ^®  gives  to  the  same  legatee  what  is  expressed  to  be  a  further 

sum,  or  a  sum  in  addition  to  that  given  by  the  will,  then  the 

additional  legacy  is  subject  to  the  same  provisions  as  regards 

legacy  duty  {a),  separate  use  (6),  time  of  payment  (c),  fund  out 

of  which  it  is  payable  (c/),  and  conditions  as  to  vesting  {e)  as  the 

original  legacy,  unless  there  is  an  intention  expressed  which 

prevents  the  application   of  the  rule.     Johmtone  v.   Earl  of 
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HaiTOirby,  1  D.  F.  &  J.  183  {a)  ;  Day  v.  Croft,  4  B.  561  (b)  ;     Chap.  XX. 
Re  Cohjer  ;    Middkton  v.  Snelling,  55  L.  T.  344  {c)  ;    Crotcder  v. 
Clowes,  2  Yes.  Jun.  449  (d) ;    Crowder  v.   Clowes,  supra ;   Re 
Benyon  ;  Benyon  v.  Grieve,  51  L.  T.  116  (g). 

And  this  rule  applies  even  if  the  legacy  given  by  the  codicil 
is  not  expressed  to  be  in  addition,  and  there  is  no  reference  to 
the  legacy  given  by  the  earlier  instrument.  Johmtone  v.  Earl 
ofHan^owhy,  1  D.  P.  &  J.  183 ;  see  Re  Smith,  2  J.  &  H.  594. 

As  in  the  case  of  substitutional  legacies,  the  rule  is  not 
limited  to  additional  gifts  by  a  different  instrument.  For 
instance,  if  an  annuity  is  to  bo  paid  out  of  income  to  A,  and  in 
certain  events  a  further  annuity  is  given  to  A,  the  presumption 
is  that  the  second  annuity  is  also  to  be  paid  out  of  income. 
Miller  v.  Huddlest&ne,  3  Mac.  &  G.  513,  530,  531 ;  see,  too, 
In  re  Boden ;  Boden  v.  Boden,  (1907)  1  Ch.  132. 

But  the  rule  must  be  limited  to  what  may  be  called  adminis-  Limitaofrale. 
trative  provisions.  Therefore,  where  a  legacy  is  given  for  life  by 
will,  and  by  codicil  an  additional  legacy  is  given  in  terms  which 
create  an  absolute  interest,  the  limitations  of  the  original  legacy 
cannot  be  imported  into  the  gift  of  the  additional  legacy  so  as 
to  cut  the  latter  down  to  an  interest  for  life  {a),  and  this  applies 
also  to  a  substitutional  legacy  {b).  In  re  Mores*  Trust,  10  Ha. 
171 ;  Mann  v.  Fuller,  Kay,  624;  Hill  v.  Jones,  37  L.  J.  Ch. 
465  {a)  ;  Eargreaves  v.  Pennington,  12  W.  E.  1047  (6). 

Prima  facie,  a  gift  by  a  codicil  in  absolute  terms  in  lieu  of  a 
gift  by  the  will  is  not  subject  to  a  gift  over  to  which  the  original 
gift  was  subject  {a)  ;  but  it  may  be  so  if  an  intention  that  it 
should  be  so  appears  in  the  will ;  if,  for  instance,  the  testator 
states  that  the  only  object  of  the  substitutional  gift  was  to  alter 
the  amount  of  the  original  gift  {b).  Alexander  v.  Alexander,  5 
B.  618  {a)  ;  Prescott  v.  Edmunds,  4  L.  J.  (0.  S.)  Ch.  Ill  (6) ;  see, 
too,  Hahy  v.  Bannister,  23  B.  336 ;  Donnellan  v.  O^Neill,  I.  E. 
5  Eq.  523. 
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CHAPTER  XXL 

THE  INCIDENTS  ATTACHING  TO  SPECIFIC  AND  GENERAL 

LEGACIES. 


Cbap.  XXI. 

Ademption 
of  Bpecific 
legacy. 


Ademption 

destroys 

charge. 

Ademption  by 
loss  at  sea, 

by  Act  of 
Parliament. 


Specific  devise 
adeemed  by 
sale. 


Sale  or  con- 
version of 
security 
given. 


Contract  for 
sale. 


I.   Ademption. 

A  SPECIFIC  gift  is  adeemed  if  at  the  testator's  death  the  subject- 
matter  of  the  gift  has  been  destroyed  by  the  act  of  God  or  con- 
verted into  something  else  by  the  act  of  the  testator  or  by  duly 
constituted  authority.  In  re  Slater;  Slater  v.  Slater^  (1907) 
1  Ch.  665. 

If  the  gift  is  adeemed  a  charge  imposed  upon  it  is  also 
adeemed.     Coirper  v.  Manteii,  22  B.  223. 

Thus  a  gift  of  chattels  is  adeemed  if  they  are  lost  at  sea  with 
the  testator.     Durrani  v.  Friend,  5  De  G".  &  S.  343. 

So  a  devise  of  advowsons  is  adeemed  by  an  Act  of  Parliament 
abolishing  the  advowsons  and  giving  compensation  to  the 
owners.    Frewen  v.  Freuen^  10  Ch.  610. 

A  specific  devise  of  land  is  adeemed  if  the  land  is  afterwards 
sold,  though  the  purchase-money  may  be  impressed  with  a  trust 
for  reinvestment  in  land.  In  re  Bagoth  Settkment,  31  L.  J. 
Ch.  772. 

If  a  particular  security  is  given  and  the  testator  sells  it  or 
converts  it  into  something  substantially  different,  for  instance, 
from  debentures  of  a  company  into  debenture  stock  of  the  same 
company,  the  gift  is  adeemed.  Humphreys  v.  Humphreys,  2 
Cox,  184;  Harrison  v.  Jackson,  7  Ch.  D.  339;  Macdonald  v. 
Irvine,  8  Ch.  D.  101 ;  In  re  Lane ;  Luard  v.  Lane,  14  Ch.  D. 
856  ;  Manton  v.  Tahols,  30  Ch.  D.  92. 

A  contract  for  sale  entered  into  after  the  date  of  the  will  and 
binding  on  the  testator  at  his  death,  though  not  completed  till 
afterwards,  is  sufficient  to  cause  ademption.  Watts  v.  WattSj 
17  Eq.  219. 
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In  such  a  case  the  specifio  legatee  is  entitled  to  enjoj  the    <^1^P- 


property  and  to  take  the  rents  and  profits  until  the  time  for  Rights  of 
completion  of  the  sale  arrives,  or,  if  no  time  is  fixed  for  com-  21to lentotiU 
pletion,  until  the  time  when  the  sale  ought  reasonahly  to  be  «»nplo*io^- 
completed.     Totcnky  v.  BedtceV,  14  Ves.  591 ;   Watts  v.  Watts^ 
supra. 

An  offer  not  accepted  at  the  death  or  a  contract  not  enforce-  Oonteact  not 
able  against  the  testator  or  rescinded  by  the  purchaser  on  the 
ground  that  the  testator  has  no  title  will  not  cause  ademption. 
In  re  Pearce  ;  Roberts  v.  Stephem^  8  R.  805  ;  Crowe  v.  MentoUf 
28  L.  E.  Ir.  519  ;  In  re  Thomas;  Thomas  v.  Howell,  34  Oh.  D. 
166.     See  the  Chapter  on  Conversiou. 

In  some  cases  specific  property  has  been  given  which  was  Option  to 
subject  to  a  lease  containing  an  option  of  purchase.  In  such 
cases,  if  the  property  is  specifically  given  after  the  option  has 
been  created,  the  specific  donee  takes  the  property  or  the  pro- 
ceeds of  sale,  if  the  option  is  exercised  after  the  testator's  death. 
Brant  v.  Vat4se,  1  T.  &  0.  C.  580 ;  Hmuss  v.  Smith,  2  De  G.  & 
S.  722;  In  re  Pyle ;  Pyk  v.  Pyle,  (1895)  1  Ch.  724;  Duffield 
V.  McMaster  (1896),  1  Ir.  370;  see  In  re  Isaacs;  Isaacs  v. 
Reginall,  (1894)  3  Ch.  506. 

But  if  the  testator  creates  the  option  after  the  date  of  his 
will  its  exercise  after  his  death  adeems  the  gift.  Weeding  v. 
Weeding,  IJ.  &  H,  424. 

The  case  of  a  gift  of  a  lease  with  provisions  for  compensation 
if  the  lease  is  determined  is  different.  In  such  a  case  the 
legatee  is  entitled  to  the  compensation.  Coyne  v.  Coyne,  I.  R. 
10  Eq.  496. 

Mere  transfer  of  a  security  from  trustees  to  the  testator  or  Transfer  of 
from  the  testator  into  Court  under  an  order  in  lunacy,  though  testator. 
the  gift  is  of  a  security  described  as  in  the  testator's  name,  will 
not  cause  ademption.  Dingwell  v.  Askew,  1  Cox,  427  ;  Clough 
V.  Clough,  3  M.  &  K.  296 ;  Jones  v.  Southall,  32  B.  31 ;  In  re 
Wood;  Andersan  v.  London  City  Mission,  (1894)  2  Ch.  577; 
Be  Vickers ;   Vickers  v.  Mellor,  81  L.  T.  719. 

And  a  request  from  the  testator  to  his  agents  to  sell,  not  acted 
upon  till  after  the  testator's  death,  does  not  cause  ademption. 
Harrison  v.  Asher,  2  De  G.  &  S.  436. 
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Chap.  zxi.        Nor  will  an  alteration  which  leaves  the  thing  substantially  the 


Slight  same.     Thus,  conversion  by  the  company  of  its  shares  into  stock 

^^'  does  not  cause  ademption.  Oakes  v.  OakeSy  9  Ha.  666,  672 ; 
see  Partridge  v.  Partridge,  Ca.  t.  Talb.  226  (conversion  of  South 
Sea  Stock  into  annuities  by  Act  of  Parliament)  ;  Re  Pilkington's 
Trusts,  6  N.  R.  2-46  (conversion  of  bonds  into  shares) ;  Longfield 
V.  Bantry,  15  L.  B..  Ir.  101 ;  see  In  re  Slater;  Slater  v.  Slater, 
(1907)  1  Ch.  665. 

As  to  the  effect  of  the  National  Debt  Conversion  Act,  1888 

(51  &  62  Vict.  c.  2),  upon  specific  gifts  of  3  per  cent.  Annuities, 

see  Duke  of  Northumberland  v.  Percy,  (1893)  1  Ch.  298  ;  In  re 

Howell" Shepherd ;    Churchill  v.  St.  Oeorgeh  Hospital,  (1894)  3 

Ch.  649. 

No  difltinction      For  the  purposes  of  ademption  no  distinction  can  be  drawn 

tor's  property  between  a  testator's' own  property  and  property  appointed  under 

properSr!"^      a  general  or  special  power.     In  re  Dofcsctt;  Dowsett  v.  Meakin, 

(1901)  1  Ch.  398;    In  re  Moses;    Beddington  v.  Beddington, 

(1902)  1    Ch.   100,    123;    in  D.   P.  sub   mm,   Beddington  v. 
Baumann,  (1903)  A.  C.  43, 

Appointment        Therefore,  if  land  is  appointed  by  will  in  terms  appropriate 
adeemed  bj     Only  to  land,  and  the  land  is  afterwards  sold  either  under  a 
power  in  the  settlement  or  under  the  Settled  Land  Acts,  the 
devise  is  adeemed.     Gale  v.  Gale,  21  B.  34S) ;    Blake  v.  Blake, 
15  Ch.  D.  481  ;  In  re  Moses;  Beddington  v.  Beddington,  (1902) 
1  Ch.  100 ;    in  D.  P.  sub  nom.  Beddington  v.  Baumann,  (1903) 
A.  C.  43. 
Intention  to         In  like  manner,  if  particular  bank  annuities  are  appointed 
perty  however  under  a  power  and  they  are  afterwards  sold  and  the  proceeds 
invested.         invested  in  a  different  manner,  the  gift  is  adeemed  unless  the 
will  shows  an  intention  to  appoint  the  property  for  the  time 
being  representing  the  bank  annuities.    In  re  Johnstone* s  Settle- 
ment,  14  Ch.  D.  162,  and    Willett  v.  Finlxiy,  29  L.  R.  Ir.  156, 
497,  are  explained  in  In  re  Moses ;    Beddington  v.  Beddington, 
(1902)  1  Ch.  100,  118,  120,  121,  123. 
Ademption  of       On  the  same  principle,  if  the  testator  makes  a  specific  gift  of 
^^  or  debt.   &  mortgage  or  other  debt  owing  to  him  and  the  debtor  after- 
wards pays  it  to  the  testator,  whether  voluntarily  or  under 
compulsion,  the  gift  is  adeemed  and  a  fresh  debt  subsequently 
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accrued  due  will  not  pass.     Ashbunier  v.  Margtnre,  2  B.  C.  C.    Ch>p-  XXI. 
108 ;    Stanlef/  v.  Poifer,  2  Cox,  180  ;    Fri/er  v.  Morris,  9  Ves. 
360  ;  Gardner  v.  Hat  ion ,  6  Sim.  93  ;  ilakeown  v.  Ardagh,  I.  R. 
10  Eq.  445 ;    Asfon  v.  Wood,  43  L.  J.  Ch.  715 ;  In  re  Bridle, 
4  C.  P.  D.  336 ;  see  Sidney  v.  Sidney,  17  Eq.  65. 

If    the    thing    specifically  given    is    converted    by    lawful  Gonvenion 
authority,   such  as  an    order   in   lunacy,   the    gift   is    gone,  authority. 
Jones  Y.  Green,  5  Eq.  555;  In  re  Freer;   Freer  y.  Freer,  22 
Ch.  D.  622 ;  see  A.-G,  v.  Marquis  of  Aiiesbury,  12  App.  0.  672. 

Having  regard  to  the  provisions  of  sect.  123  of  the  Lunacy  Effect  of 
Act,  1890  (53  Vict.  o.  5),  which  is  not,  like  sect.  119  of  the  ]'mTlf^, 
Lunacy  Eegulation  Act  (16  &  17  Vict.  c.  70),  limited  to  land, 
it  is  probable  that  a  sale  under  an  order  in  lunacy  would  not 
adeem  a  specific  legacy  so  far  as  the  proceeds  remain  unapplied 
at  the  lunatic's  death. 

There  will  be  no  ademption  where  the   specific  thing  has  Unauthorised 
been  converted  without  authority.     Basan  v.  Brandon,  8  Sim.  co^^e"^*^^- 
171  ;     Taylor    v.    Taylor,    10   Ha.    475 ;     Jenkins  v.    Jones, 
Lj.  R.  2  Eq.  323 ;   see  Broicne  v.   Groombridge,  4  Mad.  495 ; 
In  re  Larking ;  Larking  v.  Larking,  37  Ch.  D.  310. 

In  cases  of  ademption  it  is  not  material  that  the  property  Gift  adeemed 
can  be  traced  or  that  it  has  been  kept  apart  from  the  rest  traceable. 
of    the    testator's    property.      Cases  sapra;    In   re  Bridle,  4 
C.  P.  D.  336. 

Where  a  specific  gift  has  been  adeemed  by  conversion  into  Effect  of 
something  else,  a  codicil  republishing  the  will  will  not  have  byoodicU.°^ 
the  effect  of  passing  to  the  legatee  the  thiog  into  which 
the  subject-matter  of  the  specific  gift  has  been  converted. 
Drinktcaier  Y.  Falconer,  2  Ves.  Sen.  626;  Monck  v.  Monck,  1 
Ba.  &  Be.  306 ;  Montague  v.  Montague,  15  B.  565 ;  Cowper 
V.  Mantell,  22  B.  223 ;  Hopwood  v.  Hopwood,  7  H.  L. 
728;  Sidney  v.  Sidney,  17  Eq.  65;  Macdonald  v.  L^ine,  8 
Ch.  D.  101. 

The  gift  may  be  so  worded  as  to  show  that  the   subject-  Intention  to 
matter   was    to    pass    to    the   legatee  whatever   its  condition  whatev^ita 
might  be  at  the  testator's  death.     This  construction  has  been  «>°^^°^- 
applied  in  several  cases  where  the  testator  disposed  of  what 
was  coming  to  him  from  another  estate.     In  such  a  case  the 
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fact  that  the  testator  gets  in  the  property  does  not  destroy  the 
gift  if  the  property  can  be  traced.  The  case  is  not  one  of 
ademption  at  all.  Lee  v.  Lee^  27  L.  J.  Ch.  824 ;  Morgan  v. 
Thonias,  6  Ch.  D.  176;  Be  Kenyon^s  Estate;  Mann  v.  Knapp^ 
56  L.  T.  626 ;  Toole  v.  Hamilton,  (1901)  1  Ir.  383 ;  see  Moore 
V.  Moorey  29  B.  496.  The  oases  of  Le  Grice  v.  Finchy  3  Mer. 
60;  Clark  v.  Browne^  2  Sm.  &  G.  524,  may  possibly  be 
supported  on  this  ground ;  but  see  Uarrkon  v.  Jackson^  7 
Ch.  D.  339. 

Where  things  in  a  particular  place,  such  as  a  house,  are 
given  and  are  afterwards  removed  to  another  place,  the 
question  is,  whether  the  place  is  a  substantive  part  of  the 
bequest  or  whether  it  is  merely  descriptive  of  the  things 
the  testator  refers  to. 

In  the  latter  case  the  removal  of  the  things  to  another  place 
is  immaterial.  Cunningham  v.  i?o««,  2  Cas.  t.  Lee,  272 » 
Norris  v.  Norn's,  2  Coll.  719 ;  Blagrove  v.  Coore,  27  B.  138  ; 
Norreys  v.  Franks,  I.  R.  9  Eq.  18. 

Similarly,  a  bequest  of  furniture  in  a  house  will  pass  furni- 
ture intended  to  be  placed  there.  Itawlinson  v.  Bawlitison,  3 
Ch.  D.  302;  but  see  Lord  Brooke  v.  Earl  of  Wanrick, 
2  De  G.  &  S.  425. 

If,  however,  the  bequest  of  the  things  is  connected  with  the 
enjoyment  of  the  house,  both  being  given  to  the  legatee  ;  or  if 
the  gift  is  of  such  furniture  as  may  be  in  a  particular  place  at 
the  testator's  decease,  a  permanent  removal  works  an  ademp- 
tion. Colleton  V.  Garth,  6  Sim.  19 ;  Shaftesbury  v.  Shaftesbury, 
2  Vem.  747 ;  Heseltine  v.  Heseltine,  3  Mad.  276 ;  Green  v. 
Symonds,  1  B.  C.  C.  129,  n. ;  Spencer  v.  Spencer,  21  B.  548. 

But  a  removal  for  a  temporary  purpose  will  not  have  this 
effect.  Domvile  v.  Baker,  32  B.  604  ;  Chapman  v.  Hart,  1  Ves. 
Sen.  271;  Norreys  v.  Franks,  I.  E.  9  Eq.  18;  Land  v. 
Detaynes,  4  B.  C.  C.  537 ;  Lord  Brooke  v.  Earl  of  Warwick,  2 
De  G.  &  S.  425 ;  Li  re  Johnston ;  Cockerell  v.  Earl  of  Essex, 
26  Ch.  D.  538. 
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II.  Change  of  Interest  of  Testator. 

A  somewhat  different  question  arises  where  the  nature  of  the  EflFoct  of 
testator's   interest  in  the   subject-matter  of    a  bequest  alters  teaUtor'T 
between  the  date  of  the  wiil  and  his  death ;  if,  for  instance,  jJ^^\^^*o^ 
the  testator  subsequently  acquires  the  reversion  of  leaseholds  thewUl. 
given  by  his  will. 

Before  the  Wills  Act  a  specific  bequest  of  a  lease  was  Acceptance  of 
adeemed  by  the  acceptance  of  a  new  lease  or  the  acquisition  of 
the  reversion,  unless  the  testator,  being  cestui  que  trusty  gave 
his  interest  in  the  lease,  which  includes  the  right  to  the 
benefit  of  a  renewal  by  the  trustee,  or  expressly  gave  his  future 
interest.  Carte  v.  Carte y  »3  Atk.  174;  James  v.  Dcan^  11  Ves. 
383 ;  15  Ves.  238 ;  Maricood  v.  Turnery  3  P.  W.  163  ;  Ahney  v. 
Miller,  2  Atk.  593 ;  Capel  v.  Girdlery  9  Ves.  609 ;  Shncr  v. 
Noton,  16  Ves.  197. 

In  the  same  way,  the  purchase  of  the  equity  of  redemption  Purchase  of 
revoked  a  devise  of  the  mortgaged  estate.  Strode  v.  Ladf/  ^^J^p^^n 
Falklandy  2  Vem.  621  ;   Yardley  v.  HoUandy  20  Eq.  428. 

And  a  devit?e  of  the  equitable  fee  was  revoked  if  the  testator  Devise  of 
afterwards  took  a  conveyance  to  uses  to  bar  dower  in  his  own  ^"o^j  ^y 

favour.     Raiclim  v.  Burgisy  2  V.  &  B.  382  ;  Plowden  v.  Ili/de,  2  conveyance  to 
_  _    -  -  *  dower  usee. 

Sim.  N.  S.  171 ;  2  D.  M.  &  G.  684  ;  Jacob  v.  Jacobs  78  L.  T. 
451,  b25  ;  82  L.  T.  270. 

And  a  general  gift  of  lands  or  a  house  in  which  the  testator 
had  a  chattel  interest  was  primd  facie  a  gift  of  that  interest 
and  subject  to  ademption  in  the  same  way.  liudstone  v. 
Anderson y  2  Ves.  Sen.  418;  Hone  v.  Medcrafty  1  B.  C.  C.  261  ; 
Coppin  V.  Fcri'iihoughy  2  B.  C.  0.  291  ;  Colegrave  v.  Manbfjy  6 
Mad.  72  ;  2  Russ.  238. 

Sect.  23  of  the  Wills  Act  enacts  that  no  conveyance  or  other  Sect.  23  of 

Wills  Act 

act  made  or  done  subsequently  to  the  execution  of  a  will  of  or 
relating  to  any  real  or  personal  estate  therein  comprised, 
except  an  act  by  which  such  will  shall  be  revoked  as  aforesaid, 
shall  prevent  the  operation  of  the  will  with  respect  to  such 
estate  or  interest  in  such  real  or  personal  estate  as  the  testator 
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Chap.  ZXI.  shall  have  power  to  dispose  of  by  will  at  the  time  of  his 
death. 

The  effect  of  the  section  appears  to  be  merely  to  repeal  the 
old  law  under  which  a  change  of  interest  in  itself  revoked  a 
gift,  and  to  leave  the  Court  free  to  construe  the  will  in  such  a 
way  as  to  carry  out  the  testator's  intention.  The  section  does 
not  make  something  newly  acquired  pass  under  a  gift  if  the 
language  of  the  gift  is  not  appropriate  to  pass  it.  See  Blake  v. 
BMe,  15  Ch.  D.  487. 

Thus,  where  a  testator,  ha\'ing  a  leasehold  house,  gives  his 
houEe  for  all  his  interest  therein,  or  for  all  the  residue  of  his 
term  therein,  and  afterwards  acquires  the  reversion,  the  fee 
simple  has  in  several  cases  been  held  to  pass.  The  testator's 
intention  in  those  cases  was  that  the  devisee  should  have  the 
testator's  interest  whatever  it  might  be.  He  intends  to 
describe  the  property  and  not  merely  to  limit  the  gift  to  the 
estate  he  has  in  it  at  the  date  of  his  will.    Stvuthers  v.  Struthers, 

5  W.  R.  809 ;  Miles  v.  Miles,  L.  R.  1  Eq.  462  ;  Cox  v.  Bennett, 

6  Eq.  422  ;'  Lechey  v.  Watson,  I.  E.  7  C.  L.  157 ;  Wedgtrood  v. 
De7iton,  12  Eq.  290 ;  Saa^ton  v.  Saxton,  13  Ch.  D.  359 ;  see 
Emms  V.  Smith,  2  De  Q-.  &  S.  722 ;  which  may  be  upheld  on 
other  grounds. 

Share  of  go  where  the  testator,  being  entitled  to  a  third  share  of  a 

business.  ... 

business,  bequeathed  his  share  and  interest  in  the  business, 
and  afterwards  acquired  the  whole  business,  the  whole  bufii- 
ness  was  held  to  pass.  In  re  Russell ;  Ruuell  v.  Chell,  19 
Ch.  D.  432. 

On  the  other  hand,  a  gift  of  the  lease  of  the  house  in  which 
the  testator  should  reside  at  his  death  will  not  pass  a  freehold 
house  subsequently  piu'chased  by  the  testator.  In  re  Knight ; 
Knight  v.  Burgess,  34  Ch.  D.  518. 

And  where  a  testator  devises  a  freehold  estate  and  after- 
wards sells  it  and  allows  part  of  the  purchase-money  to  remain 
on  mortgage  of  the  estate,  the  mortgage  money  does  not  pass 
under  the  devise  of  the  estate.  Moor  v.  Baisbeck,  12  Sim.  123 ; 
In  re  Clotces,  (1893)  1  Ch.  214. 
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III.  Exoneration  of  Specific  Legacies. 

1.  Liabilities  created  by  testator.  Exoneration 
A  specific  legatee  has  the  right  to  have  his  specific  legacy  j/i^iosfrom 

freed  from  the  debts  and  liabilities  of  the  testator  existini?  at  ^*^^^.*^^  . 
his  decease.     Steicart  v.  DeutoH,  4  Doug.  219;   S.  C,  2  Chit,  testator. 
4o6 ;  Barry  v.  Hardingy  1  J.  &  Lat.  489  ;  FitztdUiams  v.  Kelly ^ 
10  Ha.  266. 

So  if  the  testator  has  pledged  the  legacy,  whether  for  his  own 
debt  or  not,  the  legatee  is  entitled  to  compensation.  Knight  v. 
Davisy  3  M.  &  K.  358 ;  Bothamley  v.  Sheraon,  20  Eq.  304. 

2.  Liabilities  incidental  to  the  thing. 

Where  land  is  devised  subject  to  a  lease  the  de\isee  must  Land  subject 
bear  liabilities  under  the  lease  which  are  in  their  nature  incident 
to  the  relation  of  landlord  and  tenant,  but  not  liabilities  which 
are  preparatory  to  the  establishment  of  the  relation. 

For  instance,  liability  at  the  end  of  the  term  to  pay  for  the 
tenant's  property  at  a  valuation  must  be  borne  by  the  devisee. 
JIamel  v.  Norton,  22  Ch.  D.  769. 

On  the  other  hand,  liability  under  covenant  to  lay  down  land 
in  grass  within  a  year  must  be  borne  by  the  residuary  legatees 
and  not  by  the  devisee.     Kcclen  v.  Milhy  (1898)  A.  C.  360. 

In  the  case  of  specific  legatees  of  leaseholds  the  rule  is  that  Specific  gift 
liabilities  existing  at  the  death  must  be  paid  out  of  residue,  but 
those  accrued  after  the  death  must  be  borne  by  the  legatee. 

Thus  liability  for  rent  aud  fines  due  at  the  death  and  for 
dilapidatioDS  then  existing  must  be  paid  out  of  residue,  and 
it  seems,  if  the  testator  has  allowed  the  property  to  go  out  of 
repair  so  that  there  is  a  risk  of  forfeiture,  the  specific  legatee  is 
entitled  to  have  it  put  in  repair  at  the  expense  of  the  estate. 
Fifziciliiams  v.  Kcl/y,  10  Ha.  i:66 ;  In  re  Courtier;  Coles  v. 
Courtier,  3i  Ch.  D.  136;  Brereton  v.  Day,  (1895)  1  Ir.  519; 
In  re  Betty;  Betty  v.  A.-G.,  (1899)  1  Ch.  821 ;  see  Hiekling  v. 
Boyer,  3  Mac.  &  G.  635 ;  Marshall  v.  Jlolloway,  5  Sim.  196. 

On  the  other  hand,  the  specific  legatee  must  bear  the 
ordinary  outgoings  incident  to  the  property,  such  as  fines  and 
ground  rent  accrued  since  the  death,  and  ordinary  outgoings 
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Chap.  XXI.  and  the  continuing  obligations  under  the  lease.  FitzwiUianu  v. 
Kelly  ^  supra ;  Gar  raft  v.  Lancpfield^  2  Jur.  N.  S.  177 ;  In  re 
Taber;  Arnold  v.  Kayess,  46  L.  T.  805;  30  W.  E.  883;  51 
L.  J.  Ch.  721  ;  In  re  Redding ;  Thompson  v.  Redding^  (18f>7) 
1  Ch.  876;  Kingham  v.  Kingham,  (1897)  1  Ir.  170;  In  re 
Betty;  Betty  v.  A,-0.,  (1899)  1  Ch.  821 ;  not  following  In  re 
Baring ;  Baring  v.  Baring,  (1893)  1  Ch.  61  ;  In  re  Tomlinson ; 
Tomlinson  v.  Tomlinson,  (1898)  2  Ch.  232. 
Callaupon  Where  shares  are  specifically  bequeathed,  calls  made  before 

the  testator's  death  are  payable  out  of  his  estate;  calls  made 
after  his  death  must,  as  between  residuary  and  specific  legatee,  be 
borne  by  the  latter.  Armstrong  v.  Burnet,  20  B.  424 ;  Addams 
V.  Fenek,  26  B.  384;  Day  v.  Day,  1  Dr.  &  S.  261 ;  see  In  re 
Box,  1  H.  &  M.  552.  The  earlier  cases,  Blount  v.  Hopkins, 
7  Sim.  43  ;  Jacques  v.  Chambers,  2  CoU.  435 ;  4  R.  C.  205,  499  ; 
Wright  V.  Warren,  4  De  G.  &  S.  367  ;  Ciive  v.  Clive,  Kay,  600, 
may  be  considered  overruled. 

Where  the  residue  was  given  to  a  tenant  for  life  and  after 
his  death  specific  shares  were  given,  calls  on  the  shares  made 
after  the  testator's  death  were  held  payable  out  of  the  general 
residue.  /;*  re  Box,  1  H.  &  M.  552.  But  ought  they  not  to 
have  been  charged  upon  the  shares?  See,  too,  Maedonald  v. 
Irmne,  8  Ch.  D.  101  (as  to  the  policy). 


IV.  Exoneration  of  Mortgaged  Property. 

Exoneration         In  cases  not  affected  by  the  Eeal  Estate  Charges  Act,  1854, 

pr^erty^n      oommonly  called  Locke  King's  Act  (17  &   18  Vict.  c.  113), 

S^ke^Ss  amended  by  30  &  31  Yict.  c.  69,  and  40  &  41  Vict.  c.  34,  the 

Act.  devisee  of  mortgaged  lands,  whether  freehold  or  leasehold,  the 

mortgages  upon  which  had  been  either  created  or  adopted  by 

the  testator,  was  entitled,  in  the  absence  of  a  contrary  intention, 

to  have  the  mortgage  paid  off  out  of  the  first  four  classes  of 

property  in  the  administration  of  assets;  and  as  regards  the 

fourth,  viz.,  real  estate  charged  with  debts  generally,  if  the 

mortgaged  lands  were  themselves  included  in  the  general  charge 

of  debts,   they  bore   a  proportionate  part   of  the   mortgage. 
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Middkton  v.    Middlefon,    15   B.   450;    Harper  v.   Mundaf/y   7     Chtp.  XXI. 
D.  M.  &  G.  369. 

Similarly,  where  mortgaged  lands  descended,  the  heir  was 
entitled  to  exoneration  out  of  the  first  two  classes  of  property. 
Hiil  V.  Bishop  of  London^  1  Atk.  621  ;  Chentor  v.  Powell,  7  Jut. 
389 ;   Yonge  v.  Furse,  20  B.  380. 

The  devisee  had  no  right  to  call  upon  other  specific  devisees  ^o  right 
or  legatees  to  contribute  to  pay  off  the  mortgage.     0*NeaI  v.  specifio 
Mead,  1  P.  W.  693 ;  UalHtrell  v.  Tanner,  1  E.  &  M.  633 ;  In  re  tt^^^^"^ 
Butler;  Le  Bas  v.  Herbert,  (1894)  3  Ch.  250. 

A  devise  of  lands  expressly  subject  to  the  mortgage  thereon  Doyiee  of 
did    not    exonerate    the    personalty,   the   words   "  subject    to  Snds^subject 
the    mortgage "    being    held    merely   descriptive.       Duke    of  ^  ^^^I^^^\ 
Aneaster  v.   Meyer,   1    B.  C.  C.  454;    Bichham  v.    Crutticell,  exonerate  the 
3M.&Cr.763.  ^^'^''- 

A  direction  that  a  mortgage  on  a  certain  estate  was  to  be  Direction  to 
paid   off  did  not   exonerate  the   personalty  from  paying  off  ^rtgag«. 
mortgages   on   other  estates.     In  re  Bull ;   Catty  v.  Bull,  49 
L.  T.  692. 

Nor  did  a  direction  that  part  of  the  mortgaged  land  was  to 
bear  a  larger  proportion  of  the  mortgage  than  another  part. 
Goodicin  v.  Lee,  1  K.  &  J.  377. 

Under  a  devise  of  land  to  A,  he  paying  a  mortgage  thereon,  Devise  to  A, 
with  a  gift  to  the  sub-mortgagee  of  a  simi  smaller  than  the  mortKagf  *  ^ 
mortgage  debt  to  exonerate  the  mortgage,  it  was  held  that  the 
devisee  was  not  entitled  to  have  the  mortgage  paid  off   out 
of    the   personalty  beyond    the   sum   given  for  the  purpose. 
Lockhart  v.  Hardy,  9  B.  379. 

Where  the  owner  of  an  estate  made  a  voluntary  settlement  Mortgage  on 
of  the  estate,  reserving  a  general  power  of  appointment  to  "®^*^®^  estate. 
himself,  under  which  he  created   a  mortgage  on  the   settled 
estate,  with  a  covenant  to  pay,  it  was  held  that  the  settled 
estate  was  the  primary  fund  for  the  payment  of  the  mortgage. 
Jenkinson  v.  Harcotirt,  Kay,  688. 

The  law  on  this  subject  has  been  altered  by  the  Real  Estate  Locke  King's 
Charges  Act,  1854  (17  &  18  Vict.  c.   113),  which  enacts  that  ^^*' 
"when  any  person  shall,  after  the  31st  of  December,  1854, 
die  seised  of  or  entitled  to  any  estate  or  interest  in  any  land 
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Chap.  XXI.  or  other  hereditaments,  which  shall  at  the  time  of  his  death 
be  charged  with  the  payment  of  any  sum  or  sums  of  money 
by  way  of  mortgage,  and  such  person  shall  not,  by  his  will  or 
deed  or  other  document,  have  signified  any  contrary  or  other 
intention,  the  heir  or  devisee  to  whom  such  land  or  heredita- 
ments shall  descend  or  be  devised  shall  not  be  entitled  to 
have  the  mortgage  debt  discharged  or  satisfied  out  of  the 
personal  estate  or  any  other  real  estate  of  such  person,  but 
the  land  or  hereditaments  so  charged  shall,  as  between  the 
different  persons  claiming  through  or  under  the  deceased 
person,  be  primarily  liable  to  the  payment  of  all  mortgage 
debts  with  which  the  same  shall  be  charged,  every  part 
thereof,  according  to  its  value,  bearing  a  proportionate  part 
of  the  mortgage  debts  charged  on  the  whole  thereof :  Provided 
always,  that  nothing  herein  contained  shall  affect  or  diminish 
any  right  of  the  mortgagee  on  such  lands  or  hereditaments  to 
obtain  full  payment  or  satisfaction  of  his  mortgage  debt, 
either  out  of  the  personal  estate  of  the  person  so  dying  as 
aforesaid  or  otherwise :  Provided  also,  that  nothing  herein 
contained  shall  affect  the  rights  of  any  person  claiming  under 
or  by  virtue  of  any  will,  deed,  or  document  already  made,  or 
to  be  made  before  the  1st  of  January,  1855. 

The  Eeal  Estate  Charges  Act,  1867  (30  &  31  Vict.  c.  (i9), 
extends  and  defines  the  meaning  of  the  words  "  contrary  or 
other  intention  "  in  the  case  of  testators  dying  after  the  31st 
of  December,  1867,  and  by  sect.  2  declares  that  in  the  con- 
struction of  the  principal  Act  the  word  mortgage  shall  be 
deemed  to  extend  to  any  lien  for  unpaid  purchase-money 
upon  any  lands  or  hereditaments  purchased  by  a  testator. 

By  the  Eeal  Estate  Charges  Act,  1877  (40  &  41  Vict.  c.  34), 
it  is  enacted  as  follows :  — 

1.  The  Acta  mentioned  in  the  schedule  hereto  (17  &  18 
Vict.  c.  113;  30  &  31  Vict.  o.  69)  shall,  as  to  any  testator  or 
intestate  dying  after  the  31st  December,  1877,  be  held  to 
extend  to  a  testator  or  intestate  dying  seised  or  possessed  of 
or  entitled  to  any  land  or  other  hereditaments  of  whatever 
tenure,  which  shall  at  the  time  of  his  death  be  charged  with 
the  payment  of  any  sum  or  sums  of  money  by  way  of  mort- 
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gage,  or  any  other  equitable  charge,  including  any  lien  for  Chap.  XXI. 
unpaid  purchase-money;  and  the  devisee  or  legatee  or  heir 
shall  not  be  entitled  to  have  such  sum  or  sums  discharged  or 
satisfied  out  of  any  other  estate  of  the  testator  or  intestate, 
unless  (in  the  case  of  a  testator)  he  shall,  within  the  meaning 
of  the  said  Acts,  have  signified  a  contrary  intention;  and 
such  contrary  intention  shall  not  be  deemed  to  be  signified  by 
a  charge  of  or  direction  for  payment  of  debts  upon  or  out  of 
residuary  real  and  personal  estate,  or  residuary  real  estate. 

2.  This  Act  shall  not  extend  to  Scotland. 

Where   different  lands  subject  to  separate   mortgages  are  Agarreffate 
devised  together  the  effect,  since  Locke  King's  Act,  is  that  the  for  aggregate 
aggregate  lands  are  liable  for  the  aggregate  mortgage  debts. 
In  re  Baron  Kensington;  Earl  of  Longford  v.  Baron  Kensington  ^ 
(1902)  1  Ch.  203. 

What  Persons  are  tcithin  the  Acts. 

The  Crown  taking  personalty  in  default  of  next  of   kin  is  What  persouH 
within   the  words  "  persons   claiming  through   or  under  the  ^®  Acte '^ 
deceased  person  "  in  Locke  King's  Act.     Daere  v.  Patrieksorty 
1  Dr.  &  Sm.  186. 

The  heir  taking  by  descent,  owing  to  lapse  or  otherwise,  from 
a  person  dying  after  the  31st  December,  1854,  is  not  entitled  to 
exoneration  under  the  exception  in  the  proviso  in  the  original 
Act,  though  the  will  may  be  made  before  the  1st  January,  1855. 
Paicer  v.  Potcer,  8  b.  Ch.  340  ;  Piper  v.  Piper,  IJ.  &  H.  91  ; 
Nelson  v.  Page,  7  Eq.  25. 

On  the  other  hand,  a  devisee  taking  under  a  will  made  before 
the  1st  January,  1856,  is  within  the  proviso,  though  the  will 
may  have  been  republished  after  that  date.  Rol/e  v.  Perry,  3 
D.  J.  &S.  481. 

The  donee  of  an  option  to  purchase  land  at  a  fixed  price 
is  not  a  devisee  within  the  Act.  Given  v.  Massey,  31  L.  R. 
Ir.  126. 

Next  of  kin  are  not  mentioned  in  the  Act  of  1877,  but  the  Next  of  kin 
Aot  extends  to  them.     In  re  Frater ;  Lowther  v.  Fraser,  (1904)  of  1877.  " 
1  Ch.  726. 
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Copyholds.  Copyholds  are  within  Locke  King's  Act.     Piper  v.  Piper ^  1 

J.  &  H.  91. 
Land  on  truat      Land  devised  on  trust  for  sale,  and  coming  to  the  testator  as 

for  sale.  .  ® 

personalty,  is  not  within  that  Act.  Leicis  v.  Lewis^  13  Eq.  219. 
Leaseholds.  Leaseholds  are  not  within  the  original  Act  or  the  Act  of  1867. 

Soloman  v.  Solomon,  12  W.  R.  540 ;  33  L.  J.  Ch.  473 ;  Gael  or 
Gall  V.  Fcnicick,  22  W.  R.  211;  43  L.  J.  Ch.  178;  In  re 
Wonnsleifs  Estate ;  Hill  v.  JFormslei/,  4  Ch.  D.  665. 

They  are  within  the  Act  of  1877,  and  so  is  a  rent-charge 
charged  on  leaseholds.  In  re  Kershaw ;  Drake  v.  Kershaw^  37 
Ch.  D.  674;  In  re  Fraser ;  Loicther  v.  Fraser,  (1904)  1  Ch. 
111,726. 

The  Act  applies  where  real  and  personal  estate  are  directed 
to  be  converted,  and  the  proceeds  made  a  mixed  fund.  Elliott  v. 
Dearsky,  16  Ch.  D.  322. 

If  the  mortgage  includes  fi'eeholds  and  leaseholds,  the  mort- 
gage must  be  apportioned  between  the  freeholds  and  leaseholds 
according  to  their  values  at  the  testator's  death,  and  the  amount 
apportioned  in  respect  of  the  leaseholds  will,  in  cases  not  within 
the  Act  of  1877,  be  discharged  out  of  the  personal  estate  or  out 
of  the  fund  appointed  for  payment  of  debts.  Gaily.  Fenwick, 
supra. 

What  Mortgages  are  within  the  Acts. 

Mortgage  by        Mortgages  by  deposit  of  title  deeds,  with  or  without  a  memo- 
®P*^  •  randum  of  agreement  to  execute  a  legal  mortgage,  are  within 

the  Acts.  Pembroke  v.  Friend,  1  J.  &  H.  132 ;  Davis  v.  Davis, 
24  W.  R.  962. 

So  is  a  deposit  of  deeds,  with  a  memorandum,  though  ex- 
pressed to  be  only  a  collateral  security.  Coleby  v.  Coleby,  L.  R. 
2  Eq.  803. 

But  a  mere  general  charge  by  a  testator  on  real  estate  in  aid 
of  his  personalty  was  not  within  the  original  Act.     Hepworth  v. 
Hill,  30  B.  476. 
Mortgage  to        A  mortgage  to  secure  the  debt  of  a  firm  in  which  the  testator 
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18  a  partner  is  not  within  the  Acts  if  the  partnership  is  solvent    Chap. 


and  able  to  pay  the  debt.    The  debt  is  the  debt  of  the  firm,  and  Beoom  firm's 
the  assets  out  of  which  the  debt  is  payable  are  the  partnership  ^®^*' 
assets  and  not  the  testator's  separate  estate.     In  re  Ritson; 
Itit«m  V.  Rit4ion,  (1899)  1  Ch.  128. 

A  judgment  under  which  the  land  has  been  delivered  in  Judgment, 
execution  under  a  writ  of  elegit  and  a  judgment  mortgage 
in  Ireland  are  charges  within  the  Acts.      In  re  Anthony; 
Anthony  v.  Anthony ^  (1892)  1  Ch.  450 ;  Neabett  v.  Lander y  17 
li.  E.  Lr.  53. 

A  deed  containing  a  covenant  to  pay  an  annuity  with  a 
charge  on  land  and  powers  of  distress  and  entry  and  a  demise 
to  trustees  to  secure  the  annuity,  creates  an  equitable  charge 
within  the  meaning  of  the  Act  of  1877.  Re  Sharland ;  Kemp 
V.  Rozey,  74  L.  T.  664. 

A  Uen  for  unpaid  purchase-money  on  lands  purchased  by  a  Lien  for 
testator  is,  by  30  &  31  Yict.  c.  69,  s.  2,  declared  to  be  within  money. 
the  original  Act.  But  that  Act  mentions  only  a  Uen  upon 
lands  purchased  by  a  testator,  which  was  construed  to  mean  a 
person  who  makes  a  will,  though  it  may  not  dispose  of  the 
land.  It  did  not  extend  to  the  case  of  an  intestate.  Harding 
V.  Harding,  13  Eq.  493 ;  Dowdall  v.  WCartan,  5  L.  E.  Ir.  313, 
942. 

The  Act  of  1877  extends  to  the  lands  of  an  intestate. 

Where  a  testator  contracted  to  buy  real  estate,  and  the  con- 
tract was  not  completed  at  his  death  and  was  afterwards 
rescinded,  it  was  held  that  the  devisees  of  the  real  estate  were 
entitled  to  claim  against  the  personalty  only  the  price  of  the 
estate  less  the  unpaid  purchase-money.  In  re  Cockcroft ; 
Broadbent  v.  OroteSy  24  Ch.  D.  94.  See,  too.  Day  v.  Bay^  14 
W.  E.  261 ;  In  re  Kidd;  Brooman  v.  Withally  (1894)  3  Ch. 
558. 

What  is  a  Contrary  Intention  within  the  Acta, 

The  contrary  intention  is  to  be  ascertained  by  referring  not  Hov  contrary 
only  to  the  will,  but  also  to  the  mortgage  and  other  deeds  asoertained. 
connected  with  it.      In  re  Campbell;    Campbell  v.   Campbell j 
(1893)  2  Ch.  206. 

T.W.  N 
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Direction  to     pay  debts  out  of  the  estate,  did  not  show  the  contrary  intention 

pay  debts*  , 

required  by  Locke  King's  Act.  Pembroke  v.  FiHendy  1  J.  &  H. 
132;  Brovpiuon  v.  Lawrance^  6  Eq.  1;  Woohtencroft  v. 
Woohtencroft,  2  D.  F.  &  J.  347. 

Whether  the  fact  that  mortgaged  hinds  are  deyised  in  strict 
settlement  would  make  any  difference  seems  doubtful ;  at  any 
rate  it  would  not  where  the  testator  himself  contemplates  the 
mortgages  as  subsisting  from  generation  to  generation.  Coote 
V.  LotvndeSy  10  Eq.  376. 
Direction  to         But  a  direction,  that  the  debts  ai^e  to  be  paid  out  of  the 

pay  debts  out  »  »  t  ^ 

of  the  per-  personal  estate  or  out  of  any  particular  fond,  was  held  to  show 
a  particolar  *  contrary  intention.  Moore  v.  Moore,  1  D.  J.  &  S.  602 ;  Eno 
^^  V.  Tatham,  3  D.  J.  &  8.  443 ;  32  L.  J.  Oh.  311 ;   Meliish  v. 

rallins,  2  J.  &  H.  194 ;  Newman  v.  TTilson,  31  B.  33  ;  Maittcefl 

V.  Hpslop,  L.  R.  4  Eq.  407 ;   ib.  4  H.  L.  606.     See  Allen  v. 

Alien,  30  B.  395;  Porcher  v.  Wilson,  14  W.  R.  1011. 

The  Amend-        By  30  &  31  Yict.  c.  69,  however,  it  is  enacted  that  in  the 

30  &  31  Vict.  "^^^8  o^  testators  dying  after  the    31st  December,  1867,   a 

^'  ^^*  declaration  that  debts  are  to  be  paid  out  of  the  personal  estate 

is  not  to  be  deemed  a  declaration  of  intention  to  exonerate 

mortgaged  lands. 

Under  this  Act,  "if  a  testator  wishes  to  give  a  direction 
which  shall  be  deemed  a  declaration  of  an  intention  contrary 
to  the  rule  laid  down  by  Locke  King's  Act,  it  must  be  a 
direction  applying  to  his  mortgage  debts  in  such  terms  as 
distinctly  and  unmistakably  to  refer  to  them  " :  per  Giffard, 
V.-C,  in  Nclsan  v.  Page,  7  Eq.  25,  p.  28.  See  Alleti  v.  Allen, 
30  B.  395  ;  Greafed  v.  Greafed,  26  B.  621. 
Dvectionto  In  cases  governed  by  the  Act  of  1867,  a  direction  to  pay 
debts  out  of  a  mixed  fund  of  realty  and  personalty,  or  a 
direction  to  pay  debts  out  of  the  personal  estate  in  exoneration 
of  the  real  estate,  or  a  charge  of  debts  on  certain  real  estate  in 
aid  of  the  personal  estate,  and  in  exoneration  of  the  other  real 
estate,  will  not  entitle  the  devisee  of  mortgaged  lands  to  have 
the  mortgage  discharged.  Gael  or  Gall  v.  Fenwick,  22  W.  R. 
211;  43  L.  J.  Ch.  178;  In  re  Eossiter;  Eossiter  v.  Romter, 
13  Oh.  D.  356 ;  In  re  Newmarch ;  Netanarch  v.  8torr,  9  Oh.  D. 
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12 ;  EUiott  V.  Dearsley,  16  Ch.  D.  322 ;    and  see  the  Act  of    ^^^P-"'- 
1877,  suprOy  p.  174. 

A  direction  to  pay  all  debts  of  every  kind,  induding  specialty 
debts,  has  been  held  not  to  include  mortgage  debts.  Buckley  v. 
Buckley,  19  L.  E.  Ir.  644. 

But  a  direction  to  pay  debts,  except  a  mortgage  debt  on 
particolar  property,  shows  that  other  mortgages  are  to  be  paid 
off.    In  re  Valpy ;   Valpy  v.  Falpy,  (1906)  1  Oh.  631. 

Where  a  testator  charged  his  trade  debts  upon  his  residue,  Oharge  of 
and  after  the  date  of  his  will  deposited  the  title  deeds  of  real       ®  ®  ^« 
estate  with  his  bankers  to  secure  an  overdrawn  trade  account,  it 
was  held  that  the  charge  showed  a  contrary  intention.    In  re 
Fleck  ;  Colston  v.  Roberts,  37  Ch.  D.  677. 

So  where  a  testator  charged  his  property  used  in  trade  with 
his  trade  debts,  and  his  residue  with  all  other  debts,  inasmuch 
as  the  trade  debts  included  debts  secured  by  mortgage,  it  was 
held  that  other  debts  charged  on  the  residue  also  included 
debts  secured  by  mortgage.  In  re  Netill ;  Robinson  v.  Netilly 
59  L.  J.  Ch.  611 ;  62  L.  T.  864. 

And  a  gift  of  a  business  and  business  premises  subject  to  DeyiBosabjeot 
trade  debts  may  indicate  an  intention  that  the  busmess  premises 
are  to  be  exonerated  from  other  debts.      Thompson  v.  Belly 
(1903)  1  Ir.  489. 

Where  part  of  lands  subject  to  a  mortgage  is  specifically  Spedfio 
devised,  and  the  rest  given  to  the  residuary  devisee,  or  where  a  f^rt^uLd 
life  interest  is  given,  and  the  remainder  is  given  to  the  residuary  Bubject  to  a 
devisee,  there  is  no  evidence  of  an  intention,  that  the  mortgage  not  entitled  to 
is  to  be  borne  by  the  residuary  devisee.      Oibbins  v.  Eyden, 
7  Bq.  371 ;  Sackville  v.  Smythy   17  Eq.   163 ;  In  re  Smith ; 
Hannington  v.  TmCy  33  Ch.  D.  195;  overruling  Broionson  v. 
LawrancCy  6  Eq.  1. 

The  further  question  may  arise  whether,  supposing  the  Diieotionto 
testator  directs  the  mortgages  to  be  paid  out  of  a  specific  fund,  ^J^out  of 
the  devisees  will  be  entitled  to  exoneration  if  that  fund  is  m«iffi<»®'»* 

fund. 

insufficient. 

It  would  seem,  where  the  fund  is  a  fund  of  personalty,  the 
devisees  will  not  be  entitled  to  exoneration  beyond  the  value  of 
the  fund.    Rodhouse  v.  Moldy  13  W.  R.  854 ;  35  L.  J.  Ch.  67. 

n2 
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On  the  other  hand,  it  is  laid  down  by  Lord  Bomilly  in  Allen 
V.  Alleuy  30  B.  403,  that  where  a  mortgage  on  Whiteacre  is 
directed  to  be  paid  out  of  Blackacre,  the  mortgagee  is  entitled 
to  exoneration  out  of  the  personal  estate  in  the  first  place, 
as  the  Act  only  directs  that  the  mortgaged  land  shall  be 
primarily  liable,  and  does  not  alter  the  ordinary  rules  of 
administration  where  there  is  an  intention  that  it  should  not 
be  so  liable.  See,  too,  Smith  v.  Morefon^  37  L.  J.  Ch.  6 ; 
Corballis  v.  Corballis,  9  L.  R.  Ir.  309. 

It  would  seem,  that  where  mortgages  are  directed  to  be  paid 
and  the  personalty  is  insufficient  to  pay  them,  the  several  lands 
bear  only  the  mortgages  secured  upon  them,  and  not  a  propor- 
tionate share  of  all  the  mortgages.  Wisden  v.  Wisden^  5  Jur. 
N.  S.  455. 


Present 
deyise. 

Specific 
bequest. 


I 


Future  devise 
does  not  carry 
the  inter- 
mediate rents. 


V.  Rents,  Profits,  and  Income. 

1.  A  present  devise  of  lands  being  specific  carries  the  rents 
and  profits  from  the  death  of  the  testator. 

2.  A  specific  bequest,  including  an  appointment  of  specific 
funds  under  a  power,  if  vested,  carries  all  the  income  and  profits 
which  may  accrue  upon  it  after  the  testator's  death.  Clive  v. 
Clke,  Kay,  600 ;  Madaren  v.  Staiuton,  3  D.  F.  &  J.  202 ;  In  re 
Marten;  SJmc  v.  Marten,  (1901)  1  Ch.  370. 

This  is  the  case,  though  the  executors  have  an  option  to 
transfer  one  or  other  of  two  specific  stocks,  and  the  option  is  to 
be  exercised  within  twelve  months  after  the  death.  Chester  v. 
Urwick,  23  B.  402. 

The  income  must  be  apportioned  as  at  the  date  of  the  death. 
Re  Beavan ;  Beavan  v.  Beavan,  53  L.  T.  245. 

3.  A  future  devise  of  lands,  whether  residuary  or  not  and 
whether  the  fee  is  vested  in  trustees  or  is  in  abeyance,  does  not 
carry  the  intermediate  rents  and  profits,  which  pass  either  under 
the  residuary  clause,  if  there  is  one,  or  to  the  heir,  ffqpkim  v. 
Rqpkins,  Ca.  t:  Talb.  45;  1  Ves.  Sen.  268;  1  Atk.  581; 
JDuffield  V.  DiiffieMy  3  Bl.  N.  S.  260 ;  Percival  v.  Perdval,  9  Eq. 
386  ;  In  re  Eddeh'  Trusts,  1 1  Eq.  559  ;  Countess  of  Bectice  v. 
Hodgson,  1  H.  &  M.  376 ;  10  H.  L.  656 ;  see,  however.  Bed  v. 
Domnall,  40  L.  J.  Oh.  160. 
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The  intermediate  rents  are  undisposed  of  till  the  actual  birth    Chap.  XXI. 
of  the  devisee.     Richards  v.  Richards^  Jo.  754  ;  Mowlem^s  Tmsfy 
18  Eq.   9 ;   see  Rawlins  v.  Rawlins^  2  Cox,  425 ;  Goodale  v. 
Gawthorne,  2  W.  E.  680 ;  2  Sm.  &  G.  375. 

If  the  devise  is  to  the  members  of  a  class  who  attain 
twenty-one,  the  first  who  attains  twenty-one  takes  the  whole 
of  the  rents  until  another  member  of  the  olass  attains 
twenty-one  and  so  on.  In  re  Averill;  Sahbury  v.  Buckle^ 
(1898)  1  Ch.  523. 

4.  A  contingent  specific  bequest  of  chattels  real  or  personalty,  OontiDgent 
or  a  contingent  pecuniary  legacy,  where  the  subject-matter  of  bequests, 
the  gift  is  not  directed  to  be  set  apart  from  the  rest  of  the 

estate,  will  not  carry  the  intermediate  profits,  except  perhaps  in 
the  case  of  a  person  who  would  be  entitled  to  interest  on  a 
general  legacy  from  the  testator's  death.  Wyndhatn  v.  WyndJiamy 
3  B.  C.  C.  58 ;  Shaw  v.  Cunliffe,  4  B.  C.  0.  144 ;  Harris  v. 
Lloyd,  T.  &  E.  310;  Holmes  v.  Prescott,  12  W.  K  636;  33 
L.  J.  Oh.  264 ;  Guthrie  v.  Walrofui,  22  Ch.  D.  573 ;  see  Wriyld 
V.  Warren,  4  De  G.  &  S.  367. 

5.  Where  a  legacy,  either  specific  or  general,  is  given  to  Property  set 
trustees  upon  certain  trusts,  or  is  otherwise  directed  to  be  set  ^^^"^^ 
apart  from  the  rest  of  the  testator's  estate  it  carries  the  income, 

though  the  beneficiaries  take  only  contingent  interests.  Roddy 
V.  Dawes,  1  Kee.  362 ;  Dundas  v.  Wolfe  Murray,  1  H.  &  M. 
425 ;  Johnson  v.  G*Neill,  3  L.  R.  Ir.  476 ;  In  re  Medloek ; 
Ruffle  V.  Medloek,  55  L.  J.  Ch.  738;  54  L.  T.  828;  In  re 
Smith ;  Snaith  v.  Snaith,  42  W.  R.  568 ;  71  L.  T.  318 ;  In  re 
Clements;  Clements  v.  Pearsall,  (1894)  1  Ch.  665;  In  re 
Woodin ;  Woodin  v.  Glass,  (1895)  2  Ch.  309,  where  Fumeaux 
Y.  Ru€ker,W.  N.  1879,  135,  is  considered;  In  re  Couturier*; 
Couturier  v.  Shea,  (1907)  1  Ch.  470. 

Probably  In  re  Snaith  went  too  far  in  giving  interest  from 
the  testator's  death. 

In  the  case  of  leaseholds  a  specific  contingent  gift  given 
directly  without  the  medium  of  a  trust  is  probably  a  sufficient 
segregation  to  bring  the  case  within  this  rule.  Kiersey  v. 
Flahavan,  (1905)  1  Ir.  45. 

A  fond  which  has  been  severed  for  the  benefit  of  a  tenant  for 
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So  will  a 
future  resi- 
duary gift  of 
realty  and 
personalty 
together. 


life  and  remainderman  carries  the  interest  accruing  between  the 
death  of  the  tenant  for  life  and  the  vesting  in  the  remainder- 
man.    Kidman  v.  Kidman,  40  L.  J.  Ch.  359. 

8oy  too,  an  appointed  fund  carries  the  intermediate  interest. 
Long  V.  Ovendeny  16  Ch.  D.  691. 

To  entitle  the  legatees  of  a  severed  fund  to  interest  before 
the  time  of  payment,  the  severance  must  take  place  bj  virtue  of 
directions  given  by  the  testator  with  reference  to  the  fund.  A 
fund  set  aside  by  the  executors,  merely  because  the  rest  of 
the  estate  has  become  distributable,  does  not  carry  interest 
Fesiing  v.  Allen,  5  Ha.  578 ;  In  re  Judktn's  Trusts,  25  Ch.  D. 
743 ;  In  re  Inman;  Inman  v.  Bolls,  (1893)  3  Ch.  518. 

6.  A  future  residuary  devise,  or  a  devise  subject  to  prior 
limitations  which  may  or  may  not  take  effect,  will  not  carry 
intermediate  rents  and  profits.  Hodgson  v.  Countess  of  Bedive^ 
1  H.  &  M.  376;  10  H.  L.  656;  Wade  Gery  v.  Handley,  1 
Ch,  D.  653 ;  3  Ch.  D.  374 ;  overruling  Sidney  v.  Wilmer,  4 
D.  J.  &  S.  84. 

7.  A  contingent  residuary  gift  of  personalty  carries  the  inter- 
mediate interest  'during  the  period  allowed  for  accumulation. 
Qreen  v.  Ekins,  2  Atk.  473 ;  Drakeley's  Estate,  19  B.  395 ; 
Count^s  of  Beetive  v.  Hodgson,  10  H.  L.  656 ;  Be  Lindo;  Askin 
V.  Ferguson,  59  L.  T.  462;  In  re  Taylor;  Smart  v.  Taylor, 
(1901)  2  Ch.  134 ;  not  following  Green  v.  Tribe,  47  L.  J.  Ch. 
783 ;  27  W.  E.  39. 

Chattels  real  comprised  in  a  residuary  gift  follow  the  same 
rule  as  personalty  proper.  Hodgson  v.  Countess  of  Beetive,  1 
H.  &  M.  376 ;  10  H.  L.  656. 

8.  If  realty  and  personalty  are  blended  in  a  future  residuaiy 
gift,  though  the  realty  may  not  be  directed  to  be  sold,  so  as  to 
create  a  mixed  fund,  intermediate  profits  will  pass.  Genery  v. 
Fitzgerald,  Jao.  468 ;  Glanrill  v.  Glanvill,  2  Mer.  38 ;  Ackers 
V.  Phipps,  9  Bl.  N.  S.  431 ;  3  CI.  &  P.  665  ;  see  In  re  Towns- 
end^s  Estate ;  Townsend  v.  Totcnsend,  34  Ch.  D.  357. 

This  rule  applies  though  the  realty  and  personalty  are  given 
in  separate  clauses,  if  both  are  intended  to  go  in  the  same  way. 
In  re  Bumble;  Williams  v.  Mwrell,  23  Ch.  D.  360;  In  re 
Burton's  Will;  Banks  v.  Heaven,  (1892)  2  Ch.  38. 
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But  the  rule  does  not  apply  where  some  of  the  limitations  of    Chap,  xxi. 
the  realty  and  personalty  are  distinct.    Be  WilHania;  Spencer 
V.  Brighouse,  64  L.  T.  831. 

Where  real  and  personal  estate  were  devised  on  trust  to  sell 
and  pay  the  income  to  A  for  life,  and  after  his  death  in  trust 
for  his  children,  and  A's  life  interest  was  void,  and  he  had  no 
children  living,  it  was  held  that  during  A's  life,  and  so  long 
as  he  had  no  children,  the  income  was  undisposed  of.  In  re 
TmcmencPs  Entate;  Townsend  v.  Towmendy  34  Ch.  D.  357;  a 
case  not  easily  reconcilable  with  Countess  of  Bective  v.  Hodgsotiy 
10  H.  L.  666. 

9.  Personalty  to  be  laid  out  in  land,  or  realty  to  be  con- ' 
yerted,  follows  the  rules  of  personalty  and  realty  respectively. 
Countess  ofBecUve  v.  Hodgson^  10  H.  L.  656. 

10.  Where  there  is  a  gift  to  a  class  of  a  fund,  which  Fondoarry- 
carries    intermediate    income,    the    following    further    rules  ^ventoa 
apply : —  *^' 

a.  If  the  members  of  the  class  take  vested  interests  at  birth, 
the  income  is  divisible  among  those  members  of  the  class  who 
are  for  the  time  being  in  existence.  A  member  of  the  class 
is  entitled  to  income  only  as  from  his  birth.  Shepherd  v. 
Ingram^  Amb.  448  ;  Mills  v.  NorriSy  5  Ves.  335. 

b.  If  the  gift  is  to  members  of  the  class  who  attain  twenty- 
one,  a  member  of  the  class  who  has  attained  twenty-one  is 
entitled  to  the  income  upon  his  share,  having  regard  to  the 
number  of  members  of  the  class  then  in  existence,  but  without 
regard  to  the  possibility  of  other  members  of  the  class  being 
subsequently  bom.  Hawkins  v.  Combey  1  B.  C.  C.  335  ; 
Brandon  v.  Astony  2  T.  &  C.  C.  30 ;  Mainwaring  v.  Beecery 
8  Ha.  44;  Bochford  y.  Haehmany  9  Ha.  475;  In  re  Holford; 
Holford  V.  Eolfordy  (1894)  3  Oh.  30 ;  In  re  Jeffrey;  Arnold 
V.  Burty  (1895)  2  Ch.  577. 

It  follows  that  if  a  second  member  of  the  class  is  bom 
during  the  minority  of  the  first,  the  whole  income  until  the 
birth  of  the  second  member  belongs  to  the  first  if  he  attains 
twenty-one.  If  this  were  not  so,  difficulties  would  arise  in 
applying  the  income  for  maintenance  until  the  limits  of  the 


184 


SPECIFIC  AND  GENERAL  LEGACIES. 


Chftp.  XXI.    oiagg  are  asoeirtained.    See  Milh  v.  Norris,  5  Ves.  335 ;  Scoit 
V.  JEarl  of  Scarhorough^  1  B.  154. 

But  a  member  of  the  class  who  has  attained  twenty-one,  there 
being  other  members  of  the  class  in  existence  under  twenty- 
one,  is  only  entitled  to  the  income  of  his  share,  having  regard 
to  the  number  of  members  of  the  class  for  the  time  being  in 
existence.  Brandon  v.  Aston^  2  T.  &  C.  C.  30  ;  In  re  Burton^s 
Will;  Banks  v.  Eeaveny  (1892)  2  Ch.  38;  In  re  Molford; 
Holford  Y.  Holford,  (1894)  3  Ch.  30 ;  see  In  re  Jeffery ;  Burt 
V.  Arnoldy  (1891)  1  Ch.  671,  where  the  decision  was  founded 
upon  an  erroneous  report  of  Fumeaux  v.  Ituekery  "W.  N.  1879, 
136 ;  In  re  Adams ;  Adams  v.  Adams,  (1893)  1  Ch.  329. 

11.  Where  there  is  a  gift  to  the  members  of  a  class  who 
attain  twenty-one  of  a  fund  or  property  which  does  not  carry 
the  intermediate  income,  it  would  seem  that  the  members  of 
the  class  who  have  for  the  time  being  attained  twenty-one 
are  entitled  to  the  whole  income,  though  there  may  be  other 
members  of  the  class  in  existence  who  have  not  attained 
twenty-one.  Stone  v.  Harrison,  2  Coll.  715 ;  Farffeaux  v. 
Eucker,  "W.  N.  1879,  136,  as  explained  in  In  re  Burton^ s  Will; 
Banks  V.  Heaven,  (1892)  2  Ch.  38,  p.  46 ;  and  In  re  Adams ; 
Adams  v.  Adams,  (1893)  1  Ch.  329,  p.  331 ;  see,  too.  In  re 
Woodin ;  Woodin  v.  Glass,  (1895)  2  Ch.  309. 


Fond  not 
carrying 
income  giren 
to  a  claM. 


VI.  What  is  Income  of  Specific  Q-ift — ^Apportionment. 


Partnership 
profits. 


The  question  often  arises,  What  are  profits  aocruing  after  the 
testator's  death  P 

The  profits  of  a  partnership,  declared  after  the  testator's 
death  for  a  period  ending  in  his  lifetime,  belong  to  the 
testator's  estate,  and  not  to  the  legatee  of  the  testator's 
interest  in  the  business.  Ibhotson  y.  Etam^  L.  R.  1  Eq.  188 ; 
Browne  v.  Collins,  12  Eq.  686. 

On  the  other  hand,  the  profits  of  a  partnership  declared 
after  the  testator's  death  for  a  period  partly  before  and  partly 
after  the  death -are  income,  and  go  to  the  legatee.     Broume  y. 


APPORTIONMENT.  186 

Collins^  8upra.     See,  too,  Johmton  v.  Moore^  27  L.  J.  Ch.  453  ;    Chap.  XXI. 
Lambert  v.  Lambert,  22  W.  E.  359. 

A  debt  is  to  be  considered  as  the  profits  of  the  year  in  which  Debts, 
it  is  paid.     Maclaren  v.  Stainton,  3  D.  F.  &  J.  202 ;  Edmondson 
V.  CrosthwaitBy  34  B.  30. 

A  dividend  or  bonus  on  shares  declared  in  the  testator's  life- 
time,  thongh  not  payable  until  after  his  death,  is  capital  of  the 
estate.  Wright  v.  Tuckett,  1  J.  &  H.  266 ;  Lock  v.  Venablesj 
27  B.  598  ;  Be  Qendre  v.  Kent,  4  Eq.  282. 

And  it  woidd  seem  that  a  dividend  declared  after  the  death 
for  a  period  expiring  before  the  death  is  also  capital.  If  the 
dividend  is  declared  for  a  period  partly  before  and  partly  after 
the  death,  then,  if  the  Apportionment  Act  applies,  the  dividend 
would  be  apportionable,  otherwise  it  is  income.  Jones  v.  Ogle, 
8  Ch.  192 ;  In  re  Hopkins'  Trusts,  18  Eq.  696. 

In  some  cases  dividends  on  shares  declared  before  the  death,  DiTidends  on 
but  not  payable  till  afterwards,  and  dividends  declared  after 
the  death  for  a  period  before  the  death  have  been  held  income, 
but  these  cases  turned  upon  the  special  constitution  of  the  com- 
panies. Olive  V.  CUve,  Kay,  600  ;  see  1  J.  &  H.  266 ;  Bates  v. 
Maekinley,  31  B.  280. 

Since  the  Apportionment  Act  (33  &  34  Vict.  c.  35)  rents.  Apportion- 
annuities,   dividends,  and  other  periodical   payments  in  the  "^^*    °** 
nature  of  income  are  to  be  considered  as  accruing  from  day  to 
day,  and  are  apportionable  where  the  testator  dies  between  two 
rent  days. 

Sect.  5  defines  dividends  as  including  aU  payments  made  by 
the  name  of  dividend,  bonus,  or  otherwise  out  of  the  revenue  of 
trading  or  other  public  companies,  whether  such  payments  shall 
be  usually  made  or  declared  at  any  fixed  times  or  otherwise ; 
but  they  do  not  include  payments  in  the  nature  of  a  return  or 
reimbursement  of  capital. 

The  Act  has  been  held  to  apply  to  a  will  executed  before  and  Will  before 
confirmed  by  a  codicil  executed  after  the  passing  of  the  Act.     ^^' 
Hasluck  V.  Pedky,  19    Eq.  271 ;    Constable  v.  Constable,  48 
L.  J.  Ch.  621 ;  see  Roseingrave  v.  Btirke,  I.  R.  7  Eq.  187. 

It  has  also  been  held  to  apply  to  the  will  of  a  testator  dying 
before  the  Act  came  into  operation.    In  re  Cline's  Estate,  18 
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Chap.ZXI. 


Profits  of 

pxiyate 

partnership. 


Pnrohafleof 
stock  cum 
diyidend. 


Bent  payable 
in  advance. 


Express 
stipulation 
against 
apportion- 
ment. 


Eq.  213;  Patching  v.  Bameit,  28  W.  R.  886;  Lawrence  v. 
Lawrencey  26  Ch.  D.  795 ;  see  Jone%  v.  Ogle^  8  Oh.  192. 

The  Act  applies  to  specific  as  well  as  to  residuarj  devises. 
Caprmi  v.  Caprotiy  17  Eq.  288 ;  Pollock  v.  Pollock,  18  Eq.  329, 
overruling  Whitehead  v.  Whitehead^  16  Eq.  528 ;  see  A.-G.  v. 
Daly,  I.  R.  8  Eq.  495. 

A  private  trading  partnership,  and  a  business  belonging  to 
the  testator,  are  not  within  the  Act.  Jones  v.  OglCj  8  Ch.  192 ; 
In  re  Cox's  Trusts,  9  Ch.  D.  159. 

A  limited  company  is  a  public  company  within  the  Act  In 
re  Lysagkt;  Lysaght  v.  Lysaght,  (1898)  1  Ch.  115. 

And  an  insurance  company  not  incorporated,  but  authorised 
by  special  Act  to  sue  and  be  sued,  has  been  held  to  be  a  public 
company  within  the  Act.  In  re  Griffith  ;  Carr  v.  Griffith,  12 
Ch.  D.  655. 

Bonuses  or  surplus  profits  distributed  among  the  shareholders 
of  a  public  company  once  in  five  years  are  apportionable  under 
the  Act.     In  re  Griffith,  supra. 

In  determining  what  is  corpus  and  what  interest,  the  Appor- 
tionment Act  appUes  as  well  between  tenant  for  life  and 
remainderman  as  where  in  certain  events  an  absolute  interest  is 
cut  down  to  a  life  interest.     Clite  v.  Olive,  7  Ch.  433. 

The  Act  does  not  apply  where  a  testator  directs  interest  to  be 
paid  on  a  legacy  tiU  it  is  appropriated,  and  the  executors 
purchase  stock  on  which  five  months'  interest  has  accrued.  In 
such  a  case  the  tenant  for  life  is  entitled  to  interest  up  to  the 
date  of  the  investment  and  to  the  whole  dividend.  In  re 
Clarke;  Barker  v.  Perowne,  18  Ch.  D.  160. 

The  Act  does  not  apply  to  rent  payable  in  advance.  Ellis  y. 
Bowbotham,  (1900)  1  Q.  B.  740. 

The  Act  does  not  extend  to  any  case  in  which  it  is  expressly 
stipulated  that  no  apportionment  shall  take  place  (see  sect.  7). 
It  does  not,  therefore,  apply  if  there  is  a  direction  that  every 
share  given  by  the  will  shall  carry  the  dividend  accruing 
thereon  at  the  testator's  death  (a) ;  or  if  the  gift  is  of  the  whole 
of  the  income  derived  under  a  particular  deed(i).  In  re 
Lysaght,  (1898)  1  Ch.  115  (a) ;  Be  Meredith ;  Stone  v.  Meredith, 
78  L.  T.  492  (J) ;  see  Shore  v.  Weekly,  3  De  (J.  &  S.  467. 
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Probably  the  stipulation  must  be  contained  in  the  will  or    Ch*P' 


instrament  of  gift.    At  any  rate,  a  provision  in  Articles  of  Stipulation  in 
Association  that  a  dividend  is  to  be  deemed  to  accrue  on  the  AMociation. 
day  on  which  it  is  declared,  and  is  to  belong  to  the  members 
registered  on  that  day  is  not  such  a  stipulation.      In  re  Oppcn- 
heitner  ;   Oppenheitner  y»  Boatman,  (1907)  1  Oh.  399. 


VII.  Interest  on  General  Legacies. 

Sect.  43  of  the  Conveyancing  and  Law  of  Property  Act,  Oonveyanoing 
1881  (44  &  45  Vict.  c.  41),  provides  that  "  where  any  property  ' 
is  held  by  trustees  in  trust  for  an  infant  either  for  life  or  for 
any  greater  interest,  and  whether  absolutely  or  contingently  on 
his  attaining  the  age  of  twenty-one  years,  or  on  the  occurrence 
of  any  event  before  his  attaining  that  age,  the  trustees  may,  at 
their  sole  discretion,  pay  to  the  infant's  parent  or  guardian,  if 
any,  or  otherwise  apply  for  or  towards  the  infant's  maintenance, 
education  or  benefit,  the  income  of  that  property  or  any  part 
thereof,  whether  there  is  any  other  fund  applicable  to  the  same 
purpose,  or  any  person  bound  by  law  to  provide  for  the  infant's 
maintenance  or  education  or  not." 

Sect  43  of  the  Conveyancing  Act  does  not  make  a  legacy  Effect  of 
to  an  infant  at  a  future  time  carry  interest  ^  4i  g^  43^^'  ■ 

The  income,  therefore,  oannot  be  applied  in  maintenance, 
unless  the  legacy  carries  interest.  In  re  Judkin^s  Trusts,  25 
Ch.  D.  743 ;  In  re  Dickson ;  Hill  v.  Grant,  28  Ch.  D.  291 ; 
29  Ch.  D.  331,  following  the  similar  decisions  under  Lord 
Cranworth's  Act  (23  &  24  Vict.  c.  145),  s.  26 ;  In  re  Cotton, 
1  Ch.  D.  232 ;  In  re  George,  5  Ch.  D.  837. 

Where  a  legacy  is  contingent  or  payable  at  a  future  time,  Interest  given 
and  interest  is  given  in  the  meantime,  or  the  income  is  given  yj^  ^^^ 
iox  maintenance,  the  whole  interest  or  income  as  it  accrues  ^^^7 "  it 

'  accrues. 

Tests  absolutely  in  the  legatee.    Harris  v.  Finch,  M*Clel.  141 ; 
In  re  Peek's  Trust,  16  Eq.  221. 

Where  a  legacy   is  charged   upon   land  only,  interest  is  Legacy 
payable  from  the  testator's  death.     Spurway  v.  Glyn,  9  Ves.  Lttd^nly^ 
483;  8MH  v.    Westby,  16  Ves.  393;  Pearson  v.  Pearson,  1 
Boh.  &  Lef.  10. 
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Chap.  XXI. 

Legac7 
charged  on 
prooeeds  of 
sale  of  lanfl. 


Legacy  for 
life  with 
remainder. 


Income  of 
tenant  for  life 
aocumulated 
during 
minority. 


Tenants  for 
life  taking 
contingent 
interest. 


Power  to 
accelerate  or 
I>ostpone 
payment. 


An  immediate  legacy  charged  on  the  prooeeds  of  sale  of 
land  carries  interest  only  from  a  year  after  the  death,  bat  if 
the  legacy  is  given  at  the  death  of  the  tenant  for  life,  when 
the  land  is  to  be  sold,  it  carries  interest  from  the  death  of  the 
tenant  for  life.  Turner  v.  Buck,  18  Eq.  301 ;  In  re  Waters; 
Wafers  v.  Boxer,  42  Ch.  D.  517. 

In  the  case  of  legacies  not  charged  on  land  only,  the  rule 
is  that  the  legacy  carries  interest  from  the  time  when  it  is 
payable : — 

(A.)  Where  no  time  of  payment  is  fixed : — 

General  legacies,  including  general  gifts  by  appointment 
under  a  power  vested  in  a  married  woman,  are  payable  at  and 
carry  interest  from  the  end  of  a  year  from  the  testator's  death. 
Tatham  v.  Dnnnmond,  2  H.  &  M.  2G2. 

In  the  same  way  in  the  case  of  a  gift  of  a  sum  of  money 
to  one  for  life  with  remainders  over,  interest  begins  to  run 
from  the  end  of  a  year  from  the  testator's  death.  Gibson 
V.  Bott,  7  Ves.  89 ;  In  re  Whittaher ;  Whittaker  v.  Whittaker, 
21  Ch.  D.  657. 

Where  the  tenant  for  life  is  a  minor,  and  a  portion  of  the 
income  is  accumulated  during  the  minority,  the  accumulations 
belong  to  the  tenant  for  life ;  and  sect.  43  of  the  Convey- 
ancing Act,  1881,  does  not  convert  them  into  capital.  In 
re  Wells;  Wells  v.  Wells,  43  Ch.  D.  281  ;  In  re  Humphreys; 
Humphreys  v.  Level t,  (1893)  3  Ch.  1. 

Where  a  residue  is  given  to  a  class,  who  attain  twenty-one, 
and  the  shares  are  settled  for  life,  a  life  tenant  on  attaining 
twenty-one  is  not  entitled  to  accumulations  of  income,  but 
they  become  capital  of  his  share.  In  re  Boiclhy ;  Boiclby  v. 
Botclby,  (1904)  2  Ch.  685,  overruling  In  re  Scoit ;  Scott  v. 
Scott,  (1902)  1  Ch.  918. 

Directions  that  a  legacy  is  to  be  paid  as  soon  as  possible, 
or  that  it  is  not  to  be  payable  till  six  months  after  the 
testator's  death,  or  that  it  is  to  be  paid  within  four  years  from 
his  decease,  do  not  alter  the  date  from  which  interest  will  run. 
Webster  v.  Hale,  8  Ves.  410 ;  Benson  v.  Maude j  6  Mad.  16 ; 
Varley  v.  Winn,  2  K.  &  J.  700 ;  Jauncey  v.  A.-G.,  3  GiflF.  308 ; 
In  re  Olive ;  Olive  v.  Westerman,  32  W.  E.  608. 
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Where  there  is  a  dear  gift  of  a  legacy,  a  direction  to  pay  it    Cli>p.  xxi. 
out  of  a  particular  fund  when  received  wiU  not  alter  the  rule  Direction  to 

'^  ^  pay  out  of 

that  the  legatee  is  entitled  to  interest  from  the  end  of  a  year  fond  when 
after  the  testator's  death.     Wood  v.  Penoyre^  13  Ves.  326  ;  see 
Kirlq>aUnck  v.  Bed/oi*dy  4  App.  C.  96. 

If  the  trust  to  pay  legacies  only  arises  after  the  fund 
is  got  in,  interest  is  not  payable  till  then.  Loj^d  v.  Lord, 
L.  E.  2  Ch.  782. 

A  direction  to  apply  a  sum  for  building  a  church  when  it  is 
wanted,  without  interest  in  the  meantime,  will  not  deprive  the 
legacy  of  interest  if  payment  is  delayed  by  litigation.  Fis/ier 
V.  Brierley,  30  B.  268. 

The  rule  as  to  interest  is  not  altered  by  the  fact  that  the  Meet  of 

.  charge  on  a 

legacies    are    charged    upon    personalty  and    a    reversionary  reTersionary 
iuterest  in  realty,  and  if  the  personalty  is  insufficient,  the  ™ 
legacies  nevertheless  bear  interest  from  a  year  after  the  death. 
Freeman  v.  Simpson,  6  Sim.  75 ;    Earl  of  Milltoicn  v.  French, 
4  01.  &  P.  276 ;  10  Bl.  N.  S.  1  ;  In  re  Blackford;  Blackford  v. 
Worsley,  27  Ch.  D.  676. 

But  this  is  not  the  case  where  the  fund  out  of  which  the 
legacy  is  primarily  payable  is  wholly  reversionary.  Earle  v. 
BelHngham,  24  B.  448 ;  JRe  Lndlam ;  Ludlam  v.  Ludlam,  63 
L.  T.  330  ;  In  re  Gyles;   Gibbon  v.  Ckaytor,  (1907)  1  Ir.  65. 

Interest  upon  a  legacy  to  an  executor  as  such  runs  from  the  Legacy  to 
time  when  he  assumes  the  office.     An  infant  cannot  assimie 
the  office  till  he  attains  twenty-one.     Angermann  v.  Ford,  29 
B.  349 ;  Re  Gardner ;    Lmy  v.  Gardner,  67  L.  T.  552  ;    41 
W.  E.  293  ;  3  R.  96. 

On  the  other  hand,  interest  is  payable  from  the  testator's  IntereHt 

,      .,  payable  from 

death : —  the  death. 

1.  Where  the  testator  is  the  father  or  in  loco  parentis  to  Testator  iii 
the   l^;atee,  provided    the    latter    is    an    infant.     Wilson  v.  to  an  infant. 
Maddism,  2  T.  &  0.  C.  372. 

If  the  infant  is  en  ventre  at  the  testator's  death,  interest 
runs  only  from  his  birth.    Rawlins  v.  Rawlins,  2  Cox,  425. 

2.  Where  the  legatee,  though    a    stranger,  is   an  infant,  Maintenance 

J  •    1  .         .  i.      *    AT-      1  TkT  directed  out 

and  maintenance  is  given  out  of    the  legacy.     Netcman  v.  of  the  legacy. 
Batesm,  3  Sw.  689. 
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Chap.  XXI.        3.  Where  the  legacy  is  in  satisfaotion  of  a  debt  of  the 

Le^oy  in       testator.     Clarke  v.  Sewellj  3  Atk.  99. 

a  debt.  A  legacy  to  a  wife  does  not  carry  interest  until  a  year  from 

the  death  (a),  even  if  given  in  lieu  of  jointure  or  in  lieu 
of  dower  and  freebench  (6).  Stent  v.  Bobinsony  12  Ves.  461 ; 
Lowndes  v.  LotcndeSy  15  Ves.  301 ;  In  re  Percy ;  Percy  t. 
Percy y  24  Ch.  D.  616;  In  re  Bignold;  Bignold  v.  Bignold^ 
45  Ch.  D.  496  {a) ;  Elton  v.  Montague,  1  L.  J.  Ch.  (0.  S.)  212 ; 
In  re  Bignold ;  Bignold  v.  Bignold,  45  Ch.  D.  496  (i). 

A  legacy  in  satisfaction  of  the  debts  of  another  person  will 
not  primA  facie  carry  interest  till  the  expiration  of  a  year  from 
the  testator's  death.     Askew  v.  Thompson,  4  £.  &  J.  620. 

But  if  certain  property  is  to  be  applied  among  such  persons 
as  have  '^any  just  or  indisputable  demand"  upon  a  third 
person,  interest  will  be  payable  on  the  debts  as  far  as  the  fund 
will  go.    Aston  V.  Gregory,  6  Ves.  151. 

(B.)  Where  a  time  for  payment  is  fixed : — 

When  a  time       A  legacy  payable  at  a  future  day,  whether  vested  or  not, 

fixed^ter^  Carries  interest   only  from  the  time  fixed  for  its  payment. 

TOM  from        jj^y^  y    Williams,  2  Atk.  108;  Heath  v.  Perry,  3  Atk.  101 ; 

Cricket t  V.  Dolby,  3  Ves.   10 ;   Tyirell  v.   Tyrrell,  4  Ves.  1  ; 

Festing  v.  Allen,  5  Ha.  575  ;  Qotch  v.  Foster,  6  Eq.  311 ;  Lord 

V.  Lord,  L.  R.  2  Ch.  782 ;  Holmes  v.  Crispe,  18  L.  J.  Ch.  439. 

If  the  residuary  legatee  has  a  discretion  to  postpone  payment 
for  a  given  period  and  he  exercises  it,  interest  runs  only  from  • 
the  end  of  the  peiiod.     Thomas  v.  A.-G.,  2  T.  &  C.  Ex.  525. 

If  the  time  for  payment  arrives  in  the  testator's  lifetime, 
interest  runs  from  his  death.  Coventry  v.  Higgins,  14  Sim. 
30 ;  Pickwick  v.  Gibbes,  1  B.  271. 

The  personal  representatives  of  a  legatee  entitled  to  a  vested 
legacy  stand  in  no  better  position  than  the  legatee ;  therefore, 
where  a  time  for  payment  is  fixed  and  the  legatee  would  not 
have  been  entitled  to  interest  in  the  meantime,  the  legacy  is 
not  payable  to  the  personal  representatives  till  the  time  when 
it  would  have  been  payable  to  the  legatee.  Chester  v.  Painter, 
2  P.  W.  336  ;  Roden  v.  Smith,  Amb.  688  ;  Maker  v.  Maker,  1 
L.  R.  It.  22. 
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But  though  a  time  is  appointed  for  payment,  or  the  legacy  is    Ch>p.  xxi. 
contingent,  interest  runs  from  the  death  : —  Exceptions. 

1.  Where  the  legatee  is  an  infant  child  of  the  testator,  or  Testator  m 
an  infant  to  whom  the  testator  has  placed  himself  in  loco  toaniXnt. 
parentis^  and  the  wUl  provides  no  other  maintenance,  whether 

the  legacy  he  vested  or  contingent.  Harvey  v.  Harvey^  2  P.  W. 
21 ;  Incledon  v.  Northcotey  3  Atk.  432,  438 ;  Donovan  v. 
Needham,  9  B.  164 ;  May  v.  Potter,  25  W.  R.  507  ;  see  Mole 
v.  Moky  1  Dick.  310  ;  In  re  Boiclby ;  Botclhy  v.  Bowlby,  (1904) 
2  Ch.  686. 

If  the  testator  has  made  a  provision  for  the  maintenance  of  Proyision  for 
his  infant  children,  interest  only  runs  from  the  time  when  the 
legacy  is  payable.    Hearle  v.    Greenbanky  3  Atk.  695,  716 ; 
1  Ves.  Sen.  298 ;    Wynch  v.   Wynch,  1  Cox,  433 ;  see  In  re 
George,  5  Ch.  D.  837. 

Apparently  a  gift  of  residue  to  the  children,  the  income  of 
which,  by  virtue  of  the  Conveyancing  Acts,  would  be  applicable 
for  their  maintenance,  would  not  alter  the  rule.  In  re  Moody ; 
Woodroffe  v.  Moody,  (1895)  1  Ch.  101. 

A  power  to  raise  part  of  the  expectant  share  of  a  child  and 
apply  the  same  for  his  advancement,  preferment  or  benefit,  does 
not  alter  the  rule.     In  re  Moody ;   Woodroffe  v.  Moody,  supra. 

Where  there  is  providon  for  maintenance  during  part  of  the 
minority,  interest  on  the  legacy  will  be  allowed  during  the  rest. 
Chambef*8  v.  Goldicin,  11  Ves.  1 ;  Martin  v.  Martin,  L.  R.  1  Eq. 
369 ;  see  Cusack  v.  Jellicoe,  22  W.  R.  344. 

2.  If  the  infant  legatee  is  a  stranger,  but  the  income  is  given 
for  maintenance,  interest  runs  from  the  death.  In  re  Richards, 
8  Eq.  119 ;  Chidgey  v.  Whitby,  41  L.  J.  Ch.  699. 

3.  Upon  similar  grounds,  where  the  legatees  are  strangers,  if  (^eneiBl 

a  general  intention  is  expressed  of  providing  for  ^heir  mainte-  ^^de  main- 
nance  out  of  their  legacies,  interest  runs  from  the  death.    Pett  te»*»cc. 
V.  Fellows,  1  Sw.  561,  n. ;   Lambert  v.  Parker,  Coop.  t.  Eldon, 
143 ;  Leslie  v.  Leslie,  LI.  &  Q-.  t.  Sug.  1. 

The  fact  that  maintenance  is  given  in  one  particular  event 
which  does  not  happen  is  not  enough.  Festing  v.  Allen,  5  Ha. 
575. 
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Clup.  XXI.        Where  there  is  a  future  gift  of  principal  '^  with  interest/' 


Fatnro  ffift  of  interest  is  calculated  from  the  end  of  a  year  after  the  testator's 
^telrert.  ^'     death  till  the  time  of  payment.     Knight  v.  Knight ^  2  S.  &  St. 

490. 
Vested  legacy      Where  a  Tested  legacy  is  given  to  an  infant,  and  no  time  of 
^^  payment  is  fixed,  and  the  legacy  is  given  over  upon  a  contin- 

gency, the  infant  or  his  representatives  will  be  entitled  to  the 
interest  which  has  accrued  due  till  the  contingency  happens. 
Taylor  v.  Johmony  2  P.  W.  604 ;  Barber  v.  Barber^  3  M.  &  Cr. 
688  ;  Milk  v.  Robarta,  1  E.  &  M.  555. 

The  provisions  of  Lord  Cranworth's  Act  (23  &  24  Vict, 
c.  145),  s.  26,  and  the  Conveyancing  Act,  1881  (44  &  45  Vict, 
c.  41),  s.  43,  sub-s.  (2),  enabling  trustees  to  apply  the  income 
of  infants'  property  towards  their  maintenance,  and  directing 
the  residue  to  be  accumulated  for  the  benefit  of  the  persons 
ultimately  entitled  to  the  property,  do  not  alter  the  law  so  as  to 
deprive  the  representatives  of  the  infant  of  accumulations  made 
before  the  gift  over  takes  effect.  In  re  Bttcklep^s  Trusts^  22 
Ch.  D.  583  ;  In  re  Wells ;  Wells  v.  Welky  43  Ch.  D.  281 ;  In 
re  Humphreys ;  Humphreys  v.  Levetty  (1893)  3  Ch.  1 ;  In  re 
Scott;  Scott  Y.  Scotty  (1902)  1  Ch.  918;  In  re  Bowlby,  (1904) 
2  Ch.  685. 

The  person  taking  a  vested  interest  under  the  gift  over,  no 
condition  as  to  payment  being  annexed  to  his  gift,  is  entitled  to 
interest  from  the  time  when  the  gift  over  takes  effect,  or  from  a 
year  after  the  testator's  death,  whichever  period  is  latest. 
Laundy  v.  Williams^  2  P.  W.  481. 

Rate  of  The  rate  of  interest  allowed  on  legacies  is  4  per  cent.,  and 

interest.  ^  ^j^^  ^^^  ^  ^^^  ^^  -^^^  ^f  q^^  ^Qrder  55,  rule  64)  it 

cannot  be  altered  except  by  rule.  It  appears  to  be  settled 
that  that  rate  only  will  be  allowed  though  the  personalty  is 
in  a  country  where  the  current  rate  of  interest  is  higher. 
Bourke  v.  RickettSy  10  Ves.  330 ;  Hamilton  v.  Dallas,  38  L.  T. 
216. 

A  direction  to  pay  interest  at  the  rate  of  3  per  cent,  half- 
yearly  gives  the  legatees  interest  at  6  per  cent,  per  annum.  Re 
Booker ;  Booker  v.  Booker,  54  L.  T.  239. 
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Portions  charged  on  land  by  a  father  for  the  benefit  of  his    Chap.  XXI. 


children,  whether  contingent  or  vested,  carry  with  them  such  Interest  on 
rate  of  interest  as  the  Court  may  consider  necessary  for  the  ^  ^^^' 
reasonable  maintenance  of  the  children.     In  re  Greaves^  Settled 
Estates;  Jones  v.  Gh^eaves,  (1900)  2  Oh.  683. 

In  the  case  of  a  power  to  direct  portions  to  be  raised  out  of  Power  to  fix 
land,  if  the  power  enables  the  donee  to  direct  whether  the  ™tereBt. 
portion  is  to  be  raised  or  not,  he  may  also  fix  the  rate  of 
interest. 

But  if  the  power  merely  enables  the  donee  to  distribute  the 
portions,  only  the  ordinary  rate  of  interest  can  be  allowed, 
namely,  4  per  cent,  in  the  case  of  land  in  England,  5  per  cent. 
in  the  case  of  land  in  Ireland.     Balfour  v.  Cooper^  23  Ch.  D.  472. 

If  the  power  authorises  the  appointment  of  interest  the  donee 
may,  if  it  is  beneficial  for  the  infants,  direct  the  portions  to 
carry  interest  to  be  payable  to  himself  as  the  guardian  of  his 
children.  L\  re  Be  Hoghton ;  De  Hoghton  v.  Be  Hoghtofiy  (1896) 
2  Ch.  385. 

With  regard  to  arrears  of  interest  in  cases  where  the  Statute  Arrears  of 
of  Limitations  does  not  apply,  the  Court  will,  in  cases  of  delay. 
foUow  the  analogy  of  the  statute,  and  allow  only  six  years' 
arrears  to  be  recovered.       Thomson  v.  Eastwood^  2  App.  C. 
215. 

VIII.  Payment  of  Annuities. 

An  annuity,  whether  given  simply  or  through  a  direction  to  From  what 
purchase  it,  begins  to  run  from  the  death  of  the  testator ;  the  are  payable!^" 
first  payment  is  therefore  due  at  the  end  of  a  year  unless  the 
annuity  is  directed  to  be  paid  monthly  or  quarterly,  in  which 
case  instalments  are  payable  at  the  end  of  the  first  month  or 
quarter.  Houghton  v.  Franklin^  1  S.  &  St.  390  ;  In  re  Rabbins ; 
Rabbins  v.  Legge^  (1907)  2  Ch.  8. 

If  payment  on  stated  quarterly  days  is  directed,  a  propor- 
tional part  is  payable  on  the  fibrst  quarterly  day.  Williams  v. 
Wihon,  5  N.  E.  266. 

If  the  first  payment  of  an  annuity  payable  quarterly  is 
directed  to  be  made  at  the  end  of  eighteen  months,  a  quarter's 
T.w.  o 
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Sam  to  pro- 
duce annuity. 


Chap.  XXI.    instalment  is  payable  at  that  time.       Irvin  v.   Ironmonger^ 
2  R.  &  M.  531. 

As  to  the  postponement  of  an  annuity  till  debts  and  legacies 
are  paid,  see  Astlaj  v.  Earl  of  EnscXy  6  Ch.  898 ;  Raicson  v. 
WCatisland,  I.  R.  7  Eq.  2S4;  22  W.  R.  145. 

Where  a  sum  of  money  is  directed  to  be  invested  in  the 
purchase  of  an  annuity,  the  gift  is  to  be  considered  as  a  legacy 
payable  at  the  end  of  a  year.  In  re  Friend;  Friend  v.  Toung^ 
78  L.  T.  222 ;  Gibson  v.  Uott,  7  Ves.  89. 

Arrears  of  an  annuity  will  not,  as  a  rule,  carry  interest. 
Batten  v.  Earnley^  2  P.  W.  1(53;  Anderson  v.  Dtcger^  1  Sch.  & 
Lef.  301  ;  Martgn  v.  Blake,  3  Dr.  &  War.  123 ;  Taghr  v.  Taglor, 
8  Ha.  120 ;  Torre  v.  Browne,  5  H.  L.  555 ;  Wheateleg  v.  Danes, 
24  W.  R.  818. 


Arrears  of  an 
annuity  do 
not  cany 
interest. 


Estate  duty. 

Settlement 
estate  duty. 


IX.  Duties. 

Legacy  duty.  Legacy  duty,  in  the  absence  of  a  direction  to  the  contrary,  is 
in  all  cases  payable  by  the  legatee  even  though  the  legacy  is  to 
a  creditor  in  discharge  of  a  debt  due  from  a  third  person. 
Foster  v.  Leg,  2  Sc.  438 ;  2  B.  N.  C.  269. 

Estate  duty  is  prima  facie  payable  out  of  the  residuary 
estate,  but  settlement  estate  duty  is  payable  out  of  the  settled 
fund.  In  re  Margon- Wilson;  Wilson  v.  Margon- Wilson,  (1900) 
1  Ch.  665 ;  In  re  Duke  of  St.  Albans ;  Loder  v.  Dvke  of  St, 
Albans,  (1900)  2  Ch.  873. 

A  legacy  given  free  of  duty  by  a  will  made  before  the  Finance 
Act,  1894  (57  &  58  Vict.  c.  35),  is  free  from  settlement  estate 
duty.     In  re  Tarnbnll;  Skipper  v.  Wade,  (1905)  1  Ch.  726. 

A  direction  to  pay  legacy  duty  does  not  include  succession 
duty  payable  in  respect  of  leaseholds.  In  re  Johnston ;  Cockerell 
V.  Earl  of  Essex,  26  Ch.  D.  538. 

A  general  direction  in  the  will  to  pay  all  legacies  free  of 
deduction  for  tax  or  duty  will  include  legacies  given  by  a 
codicil.  Bgne  v.  Curreg,  2  Cr.  &  Mee.  603  ;  4  Tyr.  479.  See 
Kirhpatnek  v.  Bedford,  4  App.  C.  96 ;  Re  Sealg ;  Tomkins  v. 
Tucker,  85  L.  T.  451. 


Direction  to 
pay  legacy 
duty. 


DUTIES. 
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But  a  direotion  in  the  will  to  pay  the  duty  on  legacies    Chap.  XXI. 
"  herein  given  "  will  not  include  leffaoies  ffiven  by  a  codicil.  Legacies 
Early  v.  Benbow,  2  Coll.  354  ;  Oilloohj  v.  PhmMt,  9  L.  E.  Ir. 
324.     See  Bomm*  v.  Ban  tier,  13  Ves.  378 ;  JRadburn  v.  Jems, 
3  B.  450. 

In  some  cases,  however,  such  words  as  '^  foregoing  legacies  " 
or  "  herein  mentioned "  have  upon  the  general  intention  been 
extended  to  legacies  given  by  a  codicil.  Wtilianis  v.  ffugbos, 
24  B.  474  ;  Jauncei/  v.  A.-G,,  3  Giflf.  308. 

A  direction  to  pay  legacies  free  of  duty  is  not  necessarily 
limited  to  pecuniary  legacies,  but  may  include  a  debt  which 
is  forgiven,  and  stock  legacies  and  specific  legacies.  Morris 
V.  itw>,  11  L.  J.  Oh.  172 ;  Ansley  v.  Cotton,  16  L.  J.  Ch. 
55 ;  In  re  Johnston ;  Cocherell  v.  Earl  of  Essex,  26  Ch.  D. 
538. 

A  direction  to  pay  the  legacy  duty  on  the  legacies  and 
bequests  given  by  the  testator  has  been  held  not  to  include  the 
duty  on  the  proceeds  of  sale  of  realty  directed  to  be  sold  cmd 
held  on  certain  trusts.     White  v.  Lake,  6  Eq.  188. 

Legacies  given  free  from  deduction  or  free  from  expense,  or  JFree  from 
free  from  charge  or  liability,  are  free  from  duty.  Barksdale  v. 
GiUiatt,  1  Sw.  652 ;  Courtoy  v.  Vincent,  T.  &  R.  433 ;  Gosden 
V.  Dotierill,  1  M.  &  K.  56 ;  Louch  v.  Peters,  1  M.  &  K.  489 ; 
Warbrick  v.  Varley,  30  B.  241 ;  see  Stoio  v.  Davenport, 
5  B.  &  Ad.  357;  2  Nev.  &  M.  835;  and  see  Turmr  v. 
MuUineux,  IJ.  &  H.  334. 

If  annuities  charged  on  land  are  given  free  from  deduction 
except  legacy  duty,  the  annuitants  must  bear  the  succession 
duty,  which  by  the  Customs  and  Inland  Revenue  Act,  1888 
(51  Vict.  c.  8),  B.  21,  is  substituted  in  the  case  of  legacies 
charged  on  land  for  legacy  duty.  In  re  Bayer;  Bayer  v. 
Bayer,  (1903)  1  Ch.  685. 

A  sum  to  be  paid  without  any  deduction  is  free  from  estate  Estate  duty. 
duty  and  from  settlement  estate  duty.    In  re  Parker^Jervis ; 
Salt  V.   Locker,   (1898)   2   Ch.   642 ;    In  re   Maryon-  Wilson ; 
Wilson  V.  Man/on- Wilson,  (1900)  1  Ch.  565. 

A  direction  to  pay  estate  duty  or  my  testamentary  expenses  Settlement 
and  duties  includes  settlement  estate  duty.     In  re  Leveridge; 

o2 
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Oliap.  m.    Spain  v.  Lejoindre,  (1901)  2  ai.  830;  In  re  Pimm;   S/idf^yey. 
"  Hodgmi,  (1904)  2  Ch.  345. 

But  a  direction  to  pay  the  duties  "  payable  by  law  out  of  my 
estate "  does  not.  Be  Lewis ;  Lewis  v.  Smithy  (1900)  2  Ch. 
176  ;  see  In  re  Cayley ;  Aicdnj  v.  Cayley,  (1904)  2  Oh.  781. 


Gift  of  a 


clear"  Bum  '^  ^*  ^^  *  ^^®*^  ^^  '^^^  ®^^^  ^^  annuity  is  a  gift  clear  of 
legacy  duty  and  of  settlement  estate  duty.  Gude  v.  Mumford, 
2  T.  &  C.  Ex.  448 ;  Ford  v.  Ruxton,  1  Coll.  403 ;  66  E.  E. 
122;  Haynes  v.  Hayn^Sy  3  D.  M.  &  G.  590;  In  re  Currie; 
Bjorkman  v.  Lord  Kimberley^  57  L.  J.  Ch.  743;  59  L.  T. 
200  ;  36  W.  E.  752 ;  In  re  Saunders;  Sautukrs  y.  Gore,  (1898) 
1  Ch.  17 ;  lie  Dyet;  Morgan  v.  Dyet,  87  L.  T.  744. 

This  is  the  case  although  io  another  part  of  the  will  a  dear 
yearly  sum  is  expressed  to  be  given  free  of  legacy  duty.  Re 
Robins ;  Nelson  v.  Robins,  58  L.  T.  382. 

The  same  principle  applies  in  the  case  of  an  appointment, 
and  a  direction  to  raise  a  net  sum  which  is  to  belong  to  a 
donee  is  a  gift  of  the  sum  free  from  succession  duty.  In  re 
Saunders ;  Saunders  v.  Gore,  (1898)  1  Ch.  17. 

A  gift  of  a  fund  to  produce  a  clear  annual  sum,  which  sum 
is  to  be  paid  to  the  legatee  is  also  free  of  duty.  Morris  v. 
Burton,  11  Sim.  161 ;  Cole's  Will,  8  Eq.  271. 

The  distinction  which  has  been  made  between  such  a  gift 
and  a  gift  of  a  fund  to  produce  a  clear  annual  sum,  and  to  pay 
the  dividends  of  the  stock,  and  not  the  exact  sum  to  the  legatee, 
cannot  now  be  relied  on.  Banks  v.  Braithwaite,  32  L.  J.  Ch. 
35  ;  see  In  re  Saunders,  supra. 

The  case  may  be  different  if  the  annuity  is  given  to  persons 
in  succession  who  would  pay  different  rates  of  duty.  Sanders 
V.  Kiddell,  7  Sim.  536 ;  Bridie  v.  Field,  19  B.  497. 

A  gift  to  employes  of  their  "  full  salary  "  is  not  free  from 
legacy  duty,  the  word  "  full "  being  referred  to  incidental 
deductions.  In  re  Marcus ;  Marcus  v.  Marcus,  56  L.  J.  Ch. 
830 ;  57  L.  T.  399. 
Income  tax.  A  dii*eotion  to  pay  an  annuity  free  from  deduction  or  abate- 
ment will  not  release  the  legatee  from  paying  income  tax, 
unless  the  testator  shows  that  he  regards  income  tax  as  a 
deduction.    Abadam  v.  Abadam,  12  W.  E.  615 ;  33  B.  476 ; 
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Turner  ▼.   MullineuXy   1   J.   &  H.   334 ;    Sadler  y.   Richards^    Chap. 
4  K.  &  J.  302 ;  Peareth  v.  Marriotty  22  Ch.  D.  182 ;   Gleadow 
V.  Leetham,  22  Ch.  D.  269  ;  In  re  Buckle ;   Williams  v.  Maraon^ 
(1894)  1  Ch.  286. 

But  the  testator  may  by  proper  words  direct  the  income  tax 
upon  an  annuity  to  be  paid  out  of  his  estate.  Festing  v.  Taylor ^ 
11  W.  E.  70 ;  3  B.  &  S.  217,  235 ;  Lord  Lovat  v.  Duclms  of 
Leeds,  10  W.  E.  397 ;  2  Dr.  &  Sm.  62 ;  Li  re  Bannerman's 
Estate;  Bannernwn  v.  Young,  21  Ch.  D.  105. 
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not  include. 


Chap.  XXII.  Money  inoludes  bank  notes  («),  money  at  the  bank  on  a  current 
Money— what  account  as  well  as  on  deposit  (6),  money  in  the  hands  of  an 
agent  of  the  testator  (r),  apparently  arrears  of  a  superannuation 
allowance  from  Government,  and  money  payable  by  a  friendly 
society  for  funeral  expenses  (d),  and  any  money,  of  which  at 
the  time  of  the  testator's  death  he  might  have  claimed  immediate 
payment  (e).  Chapman  v.  Sarty  1  Ves.  Sen.  217  {a) ;  Manning 
V.  Furcell,  7  D.  M.  &  G.  56  (b) ;  Ogle  v.  Knipe,  8  Eq.  434  (c) ; 
Collins  V.  Collins,  12  Eq.  455  (d) ;  Byrom  v.  Brandrethy  16  Eq. 
475  (0. 
What  it  does  It  will  not  pass  an  apportioned  part  of  an  annuity  nor 
accruing  interest  or  dividends  (a),  nor  money  deposited  with 
a  stakeholder  to  abide  the  event  of  a  bet  (6),  nor  money  due 
on  a  current  account  from  a  salesmaster  (c),  nor  a  legacy  not 
acknowledged  to  be  at  the  testator's  disposal  ((/),  nor  stock  in 
the  funds  (f),  nor  a  sum  due  to  the  testator  (/).  Byrom  v. 
Brandrethy  16  Eq.  476;  see  Re  Beavan;  Beavan  v.  BeavaUy 
63  L.  T.  245  (a) ;  Manning  v.  Purcelly  7  D.  M.  &  G.  56  (i) ; 
Smith  V.  ButleVy  3  J.  &  L.  565 ;  De  Roebuck  v.  Lord  Chncnrryy 
I.  E.  5  Eq.  58S  (c) ;  Byrom  v.  Brandrethy  16  Eq.  475  (rf) ; 
Hotham  v.  Suttony  15  Ves.  319 ;  Gosden  v.  Dotterilly  1  M.  &  K. 
56;  Ommaney  v.  Butchery  T.  &  E.  260;  Lowe  v.  Thomas,  Kay, 
369;  5  D.  M.  &  G.  315;  Collins  v.  CollinSy  12  Eq.  455  (^}; 
Billon  V.  M' Donnelly  7  L.  E.  Ir.  335  (/). 

Money  may,  however,  pass  stock  where  stock  is  expressly 
referred  to  as  money.  Newman  v.  Newman,  26  B.  218 ;  Chap^ 
man  v.  Reynolds,  28  B.  221,  cannot  be  looked  upon  as  a  case  of 
much  authority. 
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In  some  cases  a  larger  sense  has  been  given  to  the  term   Chap*  zzn. 
"money,"  and  it  has  been  held  to  pass  the  residuary  per-  When  the 

-,  word 

SOnalty: —  "money" 

1.  It  is  dear  that  a  gift  of  "  the  whole  of  my  money  "  will  ^^  ^"^ 
only  pass  money  properly  so  called,  though  there  may  be  very 

little  of  it,  and  it  is  given  for  life  with  remainders,  at  any  rate 
where  the  gift  is  followed  by  specific  or  general  bequests.  Lowe 
V.  ThomaSy  Kay>  369;  5  D.  M.  &  G.  315;  Lamer  y.  Lamer y 
3  Dr.  704. 

So,  too,  "  money  "  must  be  construed  strictly  where  it  is  used 
as  one  of  several  terms  of  description,  showing  that  it  was  not 
alone  meant  to  pass  the  personal  estate.  Cowling  v.  Cowling^ 
26  B.  449 ;  see  Li  bonis  Anton,  30  W.  R.  92. 

2.  But  where  the  testator  declared  himself  desirous  of  making 
a  settlement  of  his  affairs,  and  appointed  executors  to  take  and 
receive  all  moneys  in  his  possession  or  due  to  him,  the  whole 
personal  estate  was  held  to  pass.  Waite  v.  Combes,  5  De  G.  &  S. 
676. 

And  a  gift  of  "  all  my  money  "  except  a  sum  "  invested  in  the 
Belgravian  Dairy  Co."  was  held  to  pass  the  general  personal 
estate.     Be  Buller;  BuUer  v.  GibenWy  74  L.  T.  406. 

And  in  Prichard  v.  PHchard,  11  Eq.  232,  the  whole  personal 
estate  was  held  to  pass  under  a  gift  of  the  ^'income  of  my 
principal  money  "  to  A  for  life,  and  afterwards  to  be  divided 
among  her  children,  apparently  on  the  ground  that  there  was 
only  a  snm  of  239/.  money  proper  at  the  testator's  death.  See 
Cooke  V.  Wagsfer,  2  Sm.  &  G.  296. 

And  in  In  re  Cadogan;  Cadogan  v.  Palagi,  25  Oh.  D.  154, 
the  whole  personal  estate  passed  under  a  gift  of  '^  one-half  of 
the  money  of  which  I  am  possessed  "  to  A,  ^'  and  the  remainder 
to  "  B.  See,  too,  Jw  re  Townley;  Totcnley  v.  Townley,  32  W.  B. 
549 ;  Li  bonis  Bramletj,  (1902)  P.  106. 

When  there  is  a  direction  to  pay  debtp,  or  legacies  have  been  Gifts  of  rosi- 
given,  and  the  residue  of  money  is  then  given,  the  whole  per-  after^p^mrat 
sonal  estate  will  pass.     The  general  personalty  being  liable  to  ^  ^^^  ^^^ 
pay  debts  and  legacies,  the  residue  must  be  a  residue  ejusdem 
generis.     Lynn  v.  Ken-idge,  "West.  Rep.  tern.  Hard.  172 ;  Legge 
V.  Asgillj  T.  &  R.  265,  n. ;  Rogers  v.  Thomas,  2  Kee.  8 ;  Dowson 
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Chap,  mi.  y,  Oaskoin,  ib.  14  ;  Stockn  v.  Bat  re,  Jo.  64 ;  Barrett  v.  White, 
24  L.  J.  Ch.  724 ;  1  Jur.  N.  S.  652  ;  Grostenor  v.  Barston,  25 
B.  99;  In  bonis  TF/tite,  7  P.  D.  65;  In  re  Hart;  Hart  v. 
IlermamleZy  52  L.  T.  217  ;  In  re  Smith ;  Henderson-Roe  v. 
Hitchins,  42  Ch.  D.  302  ;  In  re  Egan ;  Mills  v.  Penton,  (1899) 
1  Ch.  688 ;  see,  too,  Langdale  v.  Whitfield,  4  K.  &  J.  426 ;  Re 
Maclean;   Williams  ▼.  Nekon,  11  T.  L.  R.  82. 

In  such  a  ease  the  fact  that  a  specific  legacy  is  afterwards 
given  makes  no  difference.  Montagu  v.  Earl  of  Sandicich,  33  B. 
324  ;  In  re  Pringle;   Walker  v.  Stuart,  17  Ch.  D.  819. 

Similarly,  where  the  testator  gave  his  money  and  goods  to 
his  wife  for  life,  and  at  her  death  bequeathed  certain  legacies 
and  the  remainder  of  his  property,  the  money  was  held  to 
include  the  personal  estate,  as  the  testator  showed  that  he 
was  disposing  at  his  wife's  death  of  the  same  property  as 
he  meant  her  to  have  for  life.  Glendening  v.  Olendening,  9 
B.  324. 

A  gift  of  "  the  rest  of  my  money  however  invested  "  has  been 
held  to  pass  the  residuary  personal  estate.  In  re  Pringle; 
Walker  v.  Stuart,  17  Ch.  D.  819. 

Of  course,  if  there  is  an  express  gift  of  residue,  money 
must  be  construed  in  its  strict  sense.  Willis  v.  Plaskett,  4 
B.  208. 

See  as  to  the  meaning  of  a  direction  to  pay  debts  out  of 
money,  when  there  is  a  residuary  bequest,  Lloyd  v.  Lloyd,  54 
L.  T.  841 ;  34  W.  R.  608. 

And  a  gift  by  codicil  of  '^  all  moneys  that  may  be  left  after 
my  decease  "  where  there  is  a  gift  of  residue  in  the  will,  passes 
only  money  properly  so  called.     Williams  v.  Williams,  8  Ch.  D, 
789. 
Ready  Suoh  words  as  "  ready  money  "  (a),  or  "  money  to  my 

money,  o.  account "  (b),  or  "  money  in  bonds  or  consols  or  anything 
else  "  {c),  or  money  referred  to  as  "cash"  {d),  would  require 
a  very  strong  context  to  pass  more  than  would  be  included  in 
the  words  if  taken  in  the  ordinary  sense.  Re  Poicell,  Jo.  49 ; 
Bcvan  v.  Sevan,  5  L.  R.  Ir.  67  (a) ;  Hastings  v.  Hane,  6  Sim. 
67  {b)  ;    Stooke  v.  Stooke,  35  B.  396  (c)  ;    Nevinson  v.   Lady 
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Lettmrd.^i  B.  487(^0;  see  In  re  Sutton;  Stone  y.  A.-O.,  28   Chap,  xxn. 
Ch.  D.  464. 

Money  "  of  or  to  which  the  testator  may  be  possessed  or  Mctney  **of 
entitled,"  will  include  moneys  due  on  security  or  otherwise,  i  may  be 
Langdale  v.  Whiffiekl,  4  K.  &  J.  426 ;   see  Wilkes  v.  CoUin,  8  P^^^^,""' 
Eq.  338. 

''  Money  due  and  owing  at  the  testator's  decease  "  will  pass  Money  due 
a  balance  at  the  bank  (at),  stock  (6),  damages  recovered  by  the  *°  owing, 
executor  and  unliquidated  at  the  time  of  the  death  {c)^  money 
receivable  on  a  policy  of  insui*ance  upon  the  testator's  life  (rf), 
and  money  due  to  the  testator  from  an  executor  where  the 
estate  has  been  got  in  before  the  testator's  death  {e).  Carr  v. 
Carr,  1  Mer.  541  {a) ;  JFaite  v.  Combes,  5  De  G.  &  8.  676  (6) ; 
Bide  V.  Harrison,  17  Eq.  76  {c) ;  Petty  v.  Wihon,  4  Ch.  574  {d) ; 
Bainbridge  v.  Balnbridge,  9  Sim.  \Q  (e)  \  see  Byrom  v.  Brandreth, 
16  Eq.  475. 

Such  words  will  not  pass  a  distributive  share  in  a  residuary 
personal  estate  not  proved  to  have  been  got  in  at  the  time  of 
the  death ;  nor  money  due  on  a  contract  of  service  not  com- 
pleted till  after  the  testator's  death.  Martin  v.  Hobson,  8  Ch. 
401 ;  Stephenson  v.  Doicson,  3  B.  342 ;  see  Collins  v.  Doyle,  1 
Buss.  135. 

"  Moneys  owing  to  me  at  my  decease  "  will  pass  money  on  Money  owing 
deposit  at  a  bank  whether  notice  of  withdrawal  is  required  or  *  ™^  ©ceaae. 
not.     In  re  Derbyshire;    Webb  v.  Derbyshire,  (1906)  1  Ch.  135. 

"  Ready  money  "  will  pass  money  at  call  at  a  bank,  or  in  the  Ready  money, 
hands  of  an  agent  used  as  a  banker  and  money  on  a  drawing 
account,  and  on  a  deposit  account,  for  which  no  notice  of  with- 
drawal was  wanted,  and  a  deposit  receipt  payable  without  notice. 
Parl-er  v.  Marchant,  1  T.  &  C.  C.  290 ;  1  Ph.  356 ;  PoiceWs 
Trust,  Jo.  49 ;  Vaisey  v.  ReynOids,  5  Russ.  12  ;  Fryer  v.  Rankin, 
11  Sim.  65;  Stein  v.  Ritterdm,  37  L.  J.  Ch.  369;  Mayne  v. 
Mayne,  (1897)  1  L-.  324. 

It  will  not  pass  notes  of  hand  («),  nor  debts  due  from  an 
agent  (b),  or  in  the  hands  of  a  salesmaster  (r),  nor  dividends  not 
demanded  {d),  nor  rent  or  interest  due  on  a  mortgage  {e),  nor 
money  on  deposit  subject  to  more  than  twenty-four  hours'  notice 
of  withdrawal  (/),  nor  proportionate  parts  of  pensions,  interest 
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Chap.  XXII.  on  mortgages  and  dividends  {g),  FowelPs  Trusty  Jo.  49  (a) ; 
Parker  v.  Marchant,  1  T.  &  C.  C.  290  (6) ;  Smith  v.  Butler^  1 
J.  &  L.  692  (c)  ;  Mat/  v.  Grore,  3  De  G.  &  S.  462  (d) ;  Fryer 
V.  Rankin^  11  Sim.  55  (^)  ;  Maym  v.  Mayne,  supra;  In  re 
WJieeler ;  Hankinson  v.  Hay  tor  ^  (1904)  2  Ch.  66;  J/*  re  Price; 
Price  V.  JVf/f^o«,  (1905)  2  Ch.  65  (/) ;  Stein  v.  Ritterdon, 
supra  {g). 

Cash.  Similarly  '*  cash  "  will  not  include  bonds,  long  annuities  or 

promissory  notes.     Beaks  v.  Crisford,  13  Sim.  692. 

A  gift  of  '^  all  I  hold  in  the  bank  "  has  been  held  to  pass 
deposit  receipts  and  cash.  Townsend  v.  Toicnsend,  1  L.  E. 
It.  180. 

Honey  in  the       As  to  the  meaning  of  the  words  ^^  money  in  the  funds,"  see 

funds.  ^^^^^^.^  ^    Getting,  2  Coll.  324;  Mangin  v.  Maiigin,  16  B.  300  ; 

Ridge  v.  Newton,  2  D.  &  War.  239 ;  Slingsby  v.  Grainger^  7 
H.  L.  273 ;  Ellis  v.  Eden,  23  B.  543 ;  Brown  v.  Brown,  6 
W.  E.  613. 

Funds  ^^  A  bequest  of  funds  "  purchased  "  out  of  separate  estate  will 
not  pass  savings  of  separate  estate  at  the  bank.  Askew  v. 
Booth,  17  Eq.  426. 

Property  Nor  will  a  gift    of    "  property  bequeathed  to  me  *'  pass 

^  '  property  intended  to  be  bequeathed  to  the  testator,  but  in 
fact  given  to  him  by  act  intei*  vivos.  In  re  Artnstrong,  49 
L.  J.  Ch.  53. 

Securities  for       "Securities  for  money"  will  not  pass  a  balance  on  current 

money.  account   at  the   bank  (a),  money   on    a    deposit    account  (6), 

shares  (c),  bank  stock  (^),  mere  debts  (^),  or  money  lent  on 
mortgage  where  the  legal  estate  is  in  trustees,  and  the  testator 
is  entitled  only  to  the  residue  after  certain  payments  (/). 
Vaisey  v.  Reynolds,  5  Buss.  12  (^r) ;  Hopkins  v.  Abbott,  19  Eq. 
222  (t);  Huddlestone  v.  Gouldbury,  10  B.  547;  Turner  v.  Turner, 
21  L.  J.  Ch.  843  ;  McDonnell  v.  Morrow,  23  L.  E.  Ir.  691 ;  see 
Murphy  v.  Doyle,  29  L.  E.  Ir.  333  (c) ;  Ogle  v.  Knipe,  8  Eq. 
434  {d) ;  Re  Mason's  Will,  34  B.  494  (e) ;  Ogle  v.  Knipe,  supra  (/). 
See,  too.  In  re  Rayner ;  Rayner  v.  Rayner,  (1904)  1  Ch.  176. 

But  it  passes  a  lien  for  unpaid  purchase-money  (a),  consols  (6), 
money  lent  on  mortgage,  the  right  to  receive  which  is  in  the 
testator  (r),  and  railway  debenture  stock  (rf).     Callow  v.  Callotr^ 
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42  Oh.  D.  550,  distinguishing  Goold  v.  TeaguBy  7  W.  R.  84 ;  5  Chap,  xxn. 
Jur.  N.  S.  116  (r/);    Bescohy  v.   Pack,  1  S.   &  St.  500;    Re 
Beacan ;  Beatan  v.  Beacan,  53  L.  T.  2  i5  (6) ;   0^^  v.  Knipe,  8 
Eq.  434  {c)  ;  JBe  Beacan;  Beavan  v.  ^^^ffflr;*,  63  L.  T.  245  (d). 

"  Securities  for  money  invested  in  my  name  "  has  been  held 
to  pass  India  stock,  railway  debenture  stock,  and  shares  in  a 
limited  company.  lie  Johnson ;  Greentcood  v.  Johnson,  89 
Li.  T.  84. 

An  I  0  U  is  not,  but  a  promissory  note  is,  a  security  for 
money.  Barrt/  v.  Harding,  1  J.  &  Lat.  476;  lie  Beavan; 
Beatan  v.  Beavan^  53  L.  T.  245. 

As  to  the  meaning  of  "  securities  for  money "  and  similar 
expressions,  see  also  Ogle  v.  Knipe,  8  Eq.  434 ;  Earl  Ponlett  v. 
Hood,  35  B.  234. 

"  Pecuniary  investments "  will  not  pass  money  on  deposit  Pecuniary 
subject  to  ten  days'  notice  of  withdrawal.     In  re  Price ;  Price 
V.  Newton,  (1905)  2  Ch.  65. 

Mortgages  on  real  security  do  not  include  mortgages  of  Mortgages  on 
turnpike  road  tolls  and  of  turnpike  road  toll-houses.     Cavendish  '^  ^^"*  ^' 
V.  Cavendish,  24  Ch.  D.  685  ;  30  Ch.  D.  227. 

Possibly  the  expression  rights  and  credits  might  pass  the  Rights  and 
personal  estate.     Hutchinson  v.  Hutchinson,  13  Ir.  Eq.  332. 

A  gift  of  "the  amount  of  the  bond  I  hold"  for  1,000/.  Gift  of  debt 
carries  arrears  of  interest  accrued  during  the  testator's  life  (a) ;  Zc^rs  ^^^* 
but  a  gift  of  100/.  owing  upon  a  bond  passes  the  principal  i^te"*^^- 
only  {b).    Harcourt  v.  Morgan,  2  Kee.  274  (a) ;  Roberts  v.  Kussin, 
2  Atk.  112;  Hatrlcf/  v.  Cutis,  2  Freem.  23  (i). 

A  gift  to  A  of  the  debts  due  from  him  to  the  testator  means  Debts  due 
the  debts  remaining  after  deducting  a  debt  due  from   the 
testator  to  A.    JSki)is  v.  Morris,  8  W.  E.  301 ;  Ganlt/  v.  Bowling, 
5  L.  E.  Ir.  628. 

Book  debts  appear  to  mean  the  amount  due  to  the  testator  Book  debts. 
after  deducting  trade  debts  and  private  debts  due  from  him. 
Chick  V.  Blackmore,  2  Sm.  &  G.  274. 

A  gift  to  A  of  a  debt  due  from  him  means  a  debt  due  from 
him  solely  if  there  is  such  a  debt,  and  not  a  debt  due  from  the 
firm  to  which  A  belongs.  Ex  parte  Kirk ;  In  re  Bennett,  6 
Ch.  D.  800. 
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Mistake  as  to 
debt. 


Railway 
sharee. 


Mining 
iihares. 


Shareepass 
right  to  sae 
offioera. 


Foreign 
bonds. 


Plate. 


Furniture. 


In  the  6ame  way  a  bequest  of  a  debt  due  to  the  testator 
from  A  would  naturally  mean  a  debt  due  to  the  testator  alone 
and  not  the  testator's  share  of  a  debt  due  from  A  to  the 
testator's  firm,  though  it  may  have  that  meaning  if  there  is 
no  debt  due  to  the  testator  solely.  Maybery  v.  Brooking^ 
7  D.  M.  &  G.  673. 

A  direction  to  pay  to  a  creditor  a  debt  owing  by  the  testator 
the  amount  of  which  is  overstated,  will  not  entitle  the  creditor 
to  more  than  the  sum  due  unless  there  is  something  in  the 
will  to  show  that  the  creditor  was  to  have  the  sum  named. 
Whitfield  v.  Clemment,  3  Mer.  402  ;  Wihon  v.  Marley,  5  Ch.  D. 
776;  see  Re  Dyke;  Dyke  v.  Dyke,  44  L.  T.  668;  In  reRoice; 
Pike  V.  Hamlyn,  (1898)  1  Ch.  153. 

A  bequest  of  a  certain  sum,  described  as  the  amount  in  which 
the  legatee  is  indebted  to  the  testator,  would  entitle  the  l^atee 
to  the  sum  given,  though  the  debt  may  be  paid  before  the  death 
of  the  testator.     Vickers  v.  Pound,  6  H.  L.  885. 

A  direction  that  a  debtor  is  to  be  released  from  all  claims  in 
respect  of  moneys  "  now  owing  "  to  the  testator,  and  all  other 
moneys  due  from  him,  will  release  the  debtor  from  advances 
made  subsequent  to  the  date  of  the  will.  Everett  v.  Everettj 
7  Ch.  D.  428. 

Under  the  description  '*  railway  shares,"  shares  and  stock  will 
pass  together.  Motriee  v.  Ayltner,  L.  E.  10  Cli.  148 ;  ib,  7 
H.  L.  717,  overruling  Oakes  v.  Oakes,  9  Ha.  666. 

As  to  the  meaning  of  "  mining  shares,"  see  Duehesis  of  Ckve^ 
land  V.  Meyrick,  37  L.  J.  Ch.  125. 

A  gift  of  shares  passes  all  rights  incidental  to  the  shares, 
including  the  right  to  claim  sums  fraudulently  retained  by 
officers  of  the  company.  Carron  Co.  v.-  Hunter,  L.  R.  1 
H.  L.  Sc.  362. 

Foreign  bonds  will  not  include  colonial  bonds.  Hull  v.  Hiilj 
4  Ch.  D.  97 ;  and  see  Cadett  v.  Earle,  46  L.  J.  Ch.  798. 

A  gift  of  plate  does  not  include  plated  articles.  Holden  v. 
liamsbottom,  4  GifE.  205. 

Furniture  includes  plate  and  pictures  and  probably  orna- 
ments :  but  not  wine  or  books  or  tenant's  or  trade  fixtures  or 
an  altar  stone  and  relies.     Kelly  v.  Powktt,  Amb.  605 ;  Portn* 
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▼.  Tournay,  3  Ves.  311  ;  FieM  v.  Peckeff,  9  W.  R.  526  ;  Finnet/   Chap.xxn. 
V.    Oricfy  10  Ch.  D.  13;    In  re  Londesborough ;  Bridgman  v. 
Fifzgeraldy  50  L.  J.  Ch.  9 ;    In  re  Seton-Smiih ;    Burnand  v. 
Waite,  (1902)  1  Ch.  717;  Petre  v.  Facers,  61  L.  J.  Ch.  420; 
65  L.  T.  568. 

A  gift  of  f umiture  in  a  house  passes  only  the  furniture 
permanently  kept  there.     WilkinH  v.  Jodrell^  11  W.  R.  588. 

Where  the  testator  carries  on  business  as  a  hotel-keeper,  and 
Kves  in  the  hotel,  a  gift  of  his  furniture  and  other  personal 
effects  at  the  hotel  will  pass  furniture  used  for  trade  purposes 
as  well  as  that  used  for  his  own  purposes.  In  re  Set  on- Smith  ; 
Burnand  v.  Waite,  (1902)  1  Ch.  717. 

A  gift  of  household  goods  where  the  testator  has  furniture  at  Honsehold 
luB  private  house  and  also  at  a  place  of  business,  does  not  pass  **^*^*"' 
the  latter.     Pratt  v.  Jackson,  2  P.  W.  302  ;  1  B.  P.  C.  222. 

And  it  seems  the  expression  ^'  household  furniture  "  has  a  Household 
more  restricted  sense  tlian  furniture  simply,  and  does  not  as  a 
rule  pass  furniture  used  for  business  purposes  if  there  is  other 
furniture.  Le  Farrant  v.  Spencer^  1  Ves.  Sen.  97 ;  Manning  v. 
Purcell,  7  D.  M.  &  G.  55 ;  explained  in  In  re  Set  on- Smith ; 
Burnand  v.  Waite,  (1902)  1  Ch.  717. 

The  expression  "  my  household  property,  including  house  in  Household 
Mildmay  Gtrove,"  has  been  held  to  pass  the  residue.     Re  John-  P'^P®"^* 
9on ;  Sandy  v.  Reillg,  92  L.  T.  357. 

In  a  gift  of  household  furniture  and  effects,  the  word  **  house-  Household 
hold"  is  to  be  read  as  limiting  effects  as  welt  as  furniture.  ande£Peots. 
Northey  v.  Paxton,  60  L.  T.  30 ;  MacPhail  v.  Phillips,  (1904) 
1  It.  155. 

Such  words  pass  lathes,  sewing  and  copying  machines,  tools, 
an  organ,  pictures,  books,  wines  and  liquors,  but  not  fowling- 
pieces,  a  cow,  a  pony,  a  parrot  («),  jewellery  (/>),  or  stock  in 
trade  (c).  Cole  v.  Fitzgerald,  1  S.  &  St.  189 ;  3  Buss.  301  (^0  I 
Northey  v.  Paxton,  60  L.  T.  30  (J) ;  MacPhail  v.  Phillips,  (1904) 
llr.  155(c). 

Fixed  furniture  includes  looking  glasses  and  book  cases  fixed  Fixed 
by  nails  to  the  waU.    Birch  v.  Daicson,  2  A.  &  E.  37.  furniture. 

Effects  in  a  gift  of  furniture  and  effects,  or  of  effects  follow*  Effects. 
ing  an  enumeration  of  chattels  personal,  will  in  general  be 
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Chap.  zxn.  restricted  to  things  ejusdem  generis  as  those  described  by  the 
words  which  it  follows.  It  has  been  held  under  such  circum- 
stances not  to  include  jewellery,  guns,  pistols,  tricycles,  and 
scientific  instruments  («),  or  bank-notes,  stock-receipts,  and 
certificates  of  railway  stock  (J),  but  to  include  wine  (c),  and 
horses  and  carriages  {d),  Northey  v.  Paxton^  60  L.  T.  30 ;  Re 
Miller;  Daniel  v.  Daniel,  61  L.  T.  365;  Manion  v.  Taboi^,  30 
Ch.  D.  92(a);  Re  Miller ,  fnfpra(h)\  Re  Bourne;  Bonnie  v. 
Brandret/i,  58  L.  T.  637  (c)  ;  Re  Ilammereley ;  Heasman  v. 
Hammersley,  81  L.T.  160  ((/). 

But  a  gift  of  all  other  effects,  following  an  enumeration  of 
specific  things,  may  pass  the  residuary  personalty  where  there 
is  no  other  residuary  gift.  In  bonis  Jupp,  (1891)  P.  300 ;  Re 
Parrott ;  Parrott  v.  ParroU,  53  L,  T.  12.  See  Anderson  v. 
Anderson,  (1896)  1  Q.  B.  749. 

A  gift  of  articles  of  household  or  domestic  ornament  may 
include  valuable  orchids  used  to  adorn  the  house.  Re  Owen  ; 
Peat  V.  Owen,  78  L.  T.  643. 

"  Objects  of  virtu  or  taste  '*  would  not,  as  a  general  rule, 
include  valuable  pictures.  In  re  Londeshorongh ;  Bridgman  v. 
Fitzgerald,  50  L.  J.  Ch.  9. 

A  bequest  of  chattels  in  a  house  will  not  pass  choses  in 
action,  such  as  bonds  or  securities  for  money  in  the  house, 
which  are  considered  not  property  in  the  house,  but  evidence 
of  title  to  property  elsewhere.  Green  v.  Sgnwnds,  1  B.  C.  C. 
129,  n. ;  Lady  Ayleshimfs  Case,  11  Ves.  662 ;  Chapman  v.  Hart, 
1  Ves.  Sen.  271 ;  Moore  v.  Moore,  1  B.  C.  C.  127;  Fleming  v. 
Broolc,  1  Sch.  &  L.  318;  Brooke  v.  Turner,  7  Sim.  671; 
Hertford  v.  Lowther,  7  B.  1 ;  see  Re  Miller ;  Daniel  v.  Daniel^ 
61  L.  T.  365. 

Bank-notes  will  pass  under  such  a  bequest.  Popham  v.  Lady 
Aylesbury,  Amb.  68  ;  Brooke  v.  Turner,  supra. 

Where  there  is  a  gift  of  particular  things  in  a  house,  followed 
by  general  words  such  as  **  other  articles  and  effects "  or  the 
like,  and  the  house  is  also  given  to  the  same  legatee,  the 
question  arises  whether  the  general  words  are  to  be  limited  to 
things  eju^dem  generis  with  those  enumerated.     To  admit  this 
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CDnstruotion  tlie   enumeration  must  be  sufficient  to  establish   Chap.  XXII. 
a  genus. 

The  mention  of  one  particular  class  of  things,  coupled  with 
general  words,  will  not  cut  down  the  general  words. 

Thus,  under  a  bequest  of  furniture  and  other  movable  goods 
in  a  house,  money  will  pass.  Stein/en  v.  Stein/en^  29  B.  207 ; 
Mahony  v.  Donoraii,  14  Ir.  Ch.  262,  388 ;  Cok  v.  FitzgeraM, 
3  Russ.  301. 

On  the  other  hand,  if  there  is  a  long  enumeration  of  parti- 
culars, such  as  furniture,  plate,  linen,  and  the  like,  followed 
by  general  words,  the  general  words  will  be  confined  to  things 
ejuidem  generis;  so  that,  for  instance,  money  in  the  house 
would  not  pass.  Tmfford  v.  BerrigCy  1  Eq.  Ab.  201,  pi.  4  ; 
Boon  V.  Cornforth^  2  Ves.  Sen.  278 ;  Campbell  v.  M^ Grain,  I.  R. 
9  Eq.  b97 ;  Watson  v.  Arundel,  I.  R.  10  Eq.  299 ;  see  Button 
▼.  Hockenhull,  22  W.  R.  701. 

The  argument  in  favour  of  a  restricted  construction  of  the 
general  words  is  strengthened,  if  there  is  anything  to  show  that 
the  testator  intended  the  chattels  in  question  to  be  enjoyed  with 
the  house.  Qihbs  v.  Latcrence,  7  Jur.  N.  S.  137 ;  30  L.  J.  Ch. 
171;  Bradish  v.  Fllames,  13  W.  R.  128;  10  Jur.  N.  S. 
1170,  1231. 

The  £ame  is  the  case  if  the  things  given  are  annexed  to  the 
house  as  heirlooms,  a  term  implying  durability.  Hare  v.  Pryce^ 
12  W.  R.  1072 ;  Fitzgerald  v.  Field,  1  Russ.  427. 

And  in  a  similar  gift  the  fact  that  a  pecuniary  legacy  is 
given  to  the  same  legatee  affords  an  argument  that  money  in 
the  house  was  not  intended  to  pass  under  a  gift  of  goods  and 
chattels.  Roberta  v.  Knssin,  2  Atk.  112;  Anon,,  Preo.  Ch.  8. 
See  In  re  Robson ;  Robson  v.  Hamilton,  (1891)  2  Ch.  559 ;  see, 
too,  In  re  O'Brien;  O'Brien  v.  O'Brien,  (1906)  1  Ir.  649. 

A  gift  of  articles  in  or  about  the  testator's  mill  has  been  held  Articles  in  a 

mill 

not  to  pass  a  cargo  of  wheat  in  course  of  transit  at  the  testator's 
death.     Lane  v.  Seicell,  43  L.  J.  Ch.  378. 

The  expression  property  used  with  reference  to  a  locality  has  Property  in  a 
a  wider  meaning  than  goods  and  chattels  in  a  locality.  ^      ^' 

Thus  "  my  property  in  England,'*  would  include  money  in 
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the  funds,  debts  owing  in  England,  arrears  of  a  pension  and 
the  like.     Arnold  v.  Arfwld,  2  M.  &  K.  365. 

A  gift  of  property  in  a  particular  county  or  in  a  foreign 
country  passes  simple  contract  and  specialty  debts  owing  by 
persons  living  there.  Earl  of  Tyrone  v.  Marquis  of  Wdter/ordy 
I  D.  F.  &  J.  613 ;  Guthrie  v.  Walrond,  22  Ch.  D.  573 ;  In  re 
Clark;  McKechnie  v.  ClnrJ:,  (1904)  1  Ch.  294. 

Where  the  testator  has  shares  in  a  colonial  company,  which 
can  be  transferred  in  the  colony  or  in  England,  and  the  testa- 
tor's name  is  on  the  English  register  and  the  certificates  are  in 
England,  the  shares  must  be  taken  to  be  situate  in  England. 
In  re  Clark;  McKecknie  v.  Clark,  (1904)  1  Ch.  294. 

A  gift  of  property  at  a  bank  was  held  to  pass  a  cash 
balance  and  also  French  inscribed  rentes  and  railway  shares, 
"  nominatives "  and  "  au  porteur,"  the  certificates  for  which 
were  at  the  bank.  In  re  Prater ;  Desinge  v.  Beare,  37 
Ch.  D.  481. 

And  a  gift  of  a  desk  '*with  the  contents  thereof"  passes 
coin,  bank-notes,  a  deposit  receipt,  cheques  to  the  testator's 
order,  and  promissory  notes ;  but  it  does  not  pass  securities 
kept  in  a  box,  the  key  of  which  was  found  in  the  desk.  In  re 
Bobfion;  Bobson  v.  Hamilton,  (1891)  2  Ch.  559. 

A  direction  to  transfer  a  business  to  a  son  at  twenty-one 
has  been  held  not  to  include  a  freehold  shop  where  the  business 
was  conducted.  In  re  Henton ;  Henton  v.  Hcnton,  30  W.  R. 
702 ;  see  Devitt  v.  Kearney,  13  L.  R.  Ir.  45. 

The  term  goodwill  primd  facie  does  not  carry  the  freehold 
or  leasehold  premises  where  the  business  is  carried  on.  But 
goodwill  has  been  defined  as  the  "  probability  that  the  old 
customers  will  resort  to  the  old  place."  Per  Lord  Eldon  in 
CruttireU  v.  Lye,  17  Ves.  335,  346.  And  goodwill  may  upon 
the  context  pass  the  business  premises. 

Thus  a  gift  of  plant  and  goodwill  has  been  held  to  carry  the 
leasehold  business  premises.     Blake  y.  Shaw,  Jo.  732. 

The  expressions  "  plant,"  and  "  business  and  goodwill,"  do 
not  include  stock  in  trade.  Blake  v.  Shaic,  Jo.  732  ;  Delany  v. 
Delany,  15  L.  E.  Ir.  65. 

A  gift  of  the  testator's  business  and  goodwill  does  not  pass 
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the  capital  in  the  business  nor  the  book   debts.     Delany  v.   Ch*p.  xxn. 
Delan^y  15  L.  B.  Ir.  55. 

A  gift  of  the  testator's  capital  in  a  business  includes  a  debt  Capital. 
due  from  a  partner.    JBevan  t.  A.-G.^  4  Qiff.  361. 

A  gift  of  the  testator's  share,  right  and  interest  in  a  partner-  Interest  in  a 

partnerfiliip. 

ahip  does  not  pass  a  debt  due  to  the  testator  from  the 
partnership.  In  re  Beard;  Simpson  v.  Beard j  57  L.  J.  Ch. 
887;  68  L.  T.  629 ;  36  W.  R  519. 

But  a  gift  of  the  testator's  share  and  interest  in  the  business 
of  a  solicitor,  which  has  no  goodwill,  carries  his  share  of  the 
capital  and  undrawn  profits.  Re  Barfield;  Ooodtnan  v.  Childy 
84  L.  T.  28. 

A  gift  of  "  all  my  share  of  the  leasehold  premises  in  which  Share  of 

...  1  .  business 

my  business  is  carried  on  "  where  the  testator  was  in  partner-  premisee. 
ship  and  the  premises  were  vested  in  him  and  his  partner  as 
joint  tenants,  was  held  to  pass  only  the  interest  of  the  testator, 
if  any,  after  paying  the  partnership  debts.    Farquhar  v.  Hodden^ 
7  Ch.  1 .     See  In  re  Holland ;  Brettell  v.  Holland,  (1907)  2  Ch.  88. 

A  bequest  by  a  barge  builder  of  his  business  and  stock  in  Stock  in 
trade  will  pass  old  barges  ttiken  in   part  payment   for  new 
barges,    and    subsequently  let   out   on    hire.      Richardson  y. 
PiUiner,  60  L.  J.  Ch.  483. 

Upon  the  question  whether  a  bequest  of  the  stock  in  trade 
of  a  carriage  builder  will  pass  an  unfinished  carriage,  see 
EUiott  V.  Elliott,  9  M.  &  W.  23. 

The  word  "  fortune  "  in  its  largest  sense  includes  real  and  Fortune, 
personal  estate.    Baring  v.  Aahburton,  54  L.  T.  463. 

For  the  meaning  of  the  word  "  patrimony,"  see  Green  v.  Giles,  Patrimony. 

5  Ir.  Ch.  25. 

The  word  "  legacy  "  is  primarily  applicable  to  personalty  only.  i>g«7. 
It  does  not  apply  to  land  given  on  trust  for  sale  and  division, 
but  it  does  to  a  legacy  charged  on  real  estate.     White  v.  Lake^ 

6  Eq.   188 ;    Hodges  v.   Grant,  4  Eq.   140 ;  see  In  re  King's 
Trust,  29  L.  K  Ir.  401. 

But  it  may  refer  to  realty  if  there  is  nothing  else  to  which 
it  can  refer.  Hope  d.  Broicn  v.  Taylor,  1  Burr.  268 ;  Hard- 
acre  V.  Nash,  6  T.  E.  716 ;  see  Jackson  v.  Hosie,  27  L.  B. 
Ir.  450. 

T.W.  P 
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Chap.  XXII.       Similarly^  the  appointment  of  a  residnaiy  legatee  will  only 

Legatee.  give  him  personal  property.     Windua  v.  WinduSy  21   B.  373; 

6  D.  M.  &  Q.  649  ;   HUlas  v.  HUlas,  10  Ir.  Eq.  134 ;    WUU  v. 

Wills,  1  D.  &  War.  439  ;  Re  Giles,  14  Ir.  Ch.  311 ;  KeUett  v. 

Kellett,  3  Dow,  248;    Cooney  v.  Nichalls,  7  L.  E.  Lr.  107; 

Gethin  v.  Allen,  33  L.  R.  Ir.  236 ;   In  re  Morris ;  Morris  v. 

Atherden,7\  L.  T.  179  ;  /n  reGibbs;  Martin  v.  Harding,  (1907) 

1  Ch.  465. 

"When  the  But  the  appointment  of  a  person  "  residuary  legatee  of  all 

legatee  takes    my  property  "  will  give  him  realty.     Warren  v.  Newton,  Drury, 

*^'  464;   Day  v.  Daveron,  12   Sim.  200;   Davenport  v.   Coltman, 

9  M.  &  W.  481 ;  12  Sim.  688. 

So,  too,  if  the  testator  expresses  an  intention  of  disposing  of 
all  his  real  and  personal  estate,  and  then  appoints  a  residuary 
legatee.    Pitman  v.  Stevens,  15  East,  505. 

Probably,  if  the  testator,  after  making  certain  devises, 
appoints  a  residuary  legatee,  real  estate  would  pass  to  him. 
At  any  rate,  this  is  the  case  if  the  testator  prefaces  his  will  with 
the  expression  of  an  intention  to  dispose  of  his  estate,  whidi 
must  mean  his  whole  estate.  Hughes  v.  Pritchard,  6  Ch.  D.  24 ; 
Re  Salter;  Farrant  v.  Carter,  44  L.  T.  603 ;  see  In  re  Methueti 
8f  Bloi*e^s  Contract,  16  Ch.  D.  696,  where  there  was  no  previous 
devise  of  realty. 

The  testator  may  show  that  he  includes  realty  in  the  residuary 
gift,  by  a  direction  not  to  sell  a  house  till  the  death  of  the  tenant 
for  life,  on  whose  death  the  property  becomes  divisible  among 
the  residuary  legatees.     Davenport  v.  Coltman,  9  M.  &  W.  481. 

When  realty  and  personalty  are  made  a  mixed  fund  for  the 
payment  of  legacies,  it  seems  the  residuary  legatee  will  take 
everything  that  remains.  Evans  v.  Crosbie,  15  Sim.  602; 
Wildes  V.  Davies,  1  Sm.  &  G.  475 ;  see  post,  pp.  255 — 267. 

So  where  there  is  an  absolute  direction  to  sell  the  testator's 
real  estate  and  he  disposes  of  the  proceeds  of  his  property,  the 
appointment  of  a  residuary  legatee  gives  him  the  residue  of  the 
proceeds  of  sale  of  the  realty.  Singleton  v.  Tomlinson,  3  App.  C. 
404. 
Annaitiefl  are  The  word  "  legacies  "  includes  annuities.  Bromley  v.  Wright, 
•^      '         7  Ha.  334 ;    Ward  v.  Qrey,  36  B.  485 ;   Mullins  v.  SmUh, 
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1  Dr.  &  8.  204 ;  Heath  v.  Westan,  3  D.  M.  &  G.  601 ;  Sibley  v.   <^P  ^mi. 
Perry,  7  Ves.  622. 

And  the  term  ^'peoaniary  legacies"  would  also,  it  would 
seem,  include  annuities.     Oaskin  y.  Rogers,  L.  B.  2  Eq.  284. 

But  if  the  testator  expressly  distinguishes  between  legatees 
and  annuitants,  legacies  will  not  include  annuities.  Gankin  v. 
Rogers,  supra;   Weidon  v.  Bradshaw,  I.  E.  7  Eq.  168. 

It  seems  the  term  "  legacy  "  does  not  primd  facie  include  a 
gift  of  residue,  though  ''legatee"  would  include  a  residuary 
legatee.  Ward  v.  Chrey,  26  B.  485 ;  see  In  re  JSkom;  Layborn 
Y.  Groter  Wright,  (1894)  1  Ch.  303 ;  In  re  Aiken;  Bolon  v. 
Gilliland,  (1898)  1  Ir.  336. 

Though  the  word  ''land"  is  sufficient  to  pass  land  with  Landinclndes 
buildings,  it  may  be  used  in  such  a  context  as  to  exclude  land  J^^  ilLieas 

built  upon.  there  U  a 

^  ooDtrary 

Thus  a  devise  of  messuages  and  lands  in  A  and  all  other  intention. 
lands,  meadows,  and  pastures  in  B  does  not  pass  houses  in  B, 
as  the  context  shows  that  land  is  not  used  in  its  general  sense. 
Eicer  V.  Hayden,  Cro.  El.  476,  658. 

And  a  gift  of  "  my  cottage  and  all  my  land  "  at  A  will  not 
include  a  house  with  ten  acres  of  land  at  A  subsequently  pur- 
chased.   In  re  Portal  8f  Lamb,  30  Oh.  D.  50. 

Money  arising  from  the  sale  of  land  and  subject  to  a  trust  Moneysubjeot 
for  re-inyestment  in  land  will  pass  under  a  devise  of  land ;  and,  invest  in 
as  between  a  general  devise  of  land  and  a  devise  of  land  in  a  land.^***^ 
particular  county,  it  passes  under  the  former,  though  the  land 
sold  was  in  that  county.     In  re  Duke  of  Cleveland's  Settled 
JEstates,  (1893)  3  Ch.  244. 

A  devise  of  lands  "  purchased  "  by  the  testator  may  include  Lands 
lands  taken  in  exchange.     Doe  d.  Meyrick  v.  Meyrick,  1  Cr.  & 
M.  820. 

A  devise  of  land  does  not  without  more  include  mortgages  of  l^^d  does 

w  «-»  jjQ^  pass 

land.     Strode  Y.  Russel,  2  Yem.  621,  625;  CasbomeY.  Scarf e,  mortgages 
1  Atk.  603,  605 ;  see  2  J.  &  W.  195.  ""^  ^^' 

Where  land  is  devised  and  afterwards  sold  by  the  testator,  Parchase- 
who  leaves  a  portion  of  the  purchase  money  on  mortgage,  the  sold  left  on 
mortgage  money  does  not  pass  to  the  devisee.     Knollys  v.  does  not  pass 
Shepherd,  cit.  IJ.  &  W.  450  ;  Moor  v.  Raisbeck,  12  Sim.  123 ;  ^(^^^  °^ 

p  2 
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Farrar  v.  Earl  of  Winterton,  5  B.  1 ;  In  re  Clowes,  (1893)  1  Oh. 
214. 

But  a  devise  of  certain  land  by  a  testator  who  is  mortgagee 
in  possession  may  pass  the  mortgage  money.  In  re  Carter; 
Dodck  V.  Pearson,  (1900)  1  Ch.  801;  see  Martin  d.  Weston  y. 
Moiclin,  2  Burr.  969. 

And  a  devise  of  particular  lands,  of  which  the  testator  is  only 
mortgagee  in  possession,  to  several  persons  in  succession  may 
show  an  intention  to  pass  the  mortgage  debt.  Woodhouse  v. 
Meredith,  1  Mer.  450. 

If  the  testator  is  owner  in  fee  of  land  and  owner,  subject  to  a 
life  interest,  of  a  charge  upon  the  land,  so  that  the  charge  does 
not  merge,  a  devise  of  the  land  would  probably  not  pass  the 
charge  as  well.     Wilkes  v.  Collin,  8  Eq.  338. 

A  devise  of  all  the  testator's  estate  and  interest  in  particular 
lands  may  pass  the  lands  and  also  mortgages  or  charges  on 
the  lands  to  which  he  is  entitled.  Mackesy  v.  Mackeay,  (1896)  1 
Ip.  511 ;  Kilkelly  v.  Powell,  (1897)  1  Ir.  457. 

And  the  will  itself  may  show  that  the  testator  intended  a 
charge  upon  the  land  to  which  he  was  entitled  to  merge  in  the 
land.     In  re  Nunn's  Edate,  23  L.  R.  Ir.  286. 

The  devisee  of  land  is  entitled  to  the  emblementfi,  imless  they 
are  expressly  given  away ;  and  a  general  residuary  bequest  is 
not  sufficient  for  the  purpose.  Cooper  v.  Wright,  2  H.  &  N. 
122 ;  see  Blake  v.  Gihbs,  5  Buss.  13,  n. 

Under  the  term  "stock,"  growing  crops  wiU  pass  to  the 
devisee  of  the  land  where  they  grow.  Blake  v.  Gibbs,  6  Buss. 
13,  n. 

If  the  farm  is  devised  to  A  and  the  stock  to  B,  growing  crops 
will  pass  to  B  whether  the  gift  of  the  stock  is  coupled  with  the 
general  personal  estate  or  not.  Cox  v.  Godsalve,  6  East,  604,  n. ; 
West  V.  Moore,  8  East,  339 ;  Rudge  v.  Winnall,  12  B.  357 ;  In 
re  Boose;  Evans  v.  Williamson,  17  Ch.  D.  696,  overruling 
Vaisey  v.  Reynolds,  5  Euss.  12  ;  and  see  Harvey  v.  Harvey,  32 
B.  441 ;  Creagh  v.  Creagh,  13  Ir.  Ch.  28 ;  Burbidge  v.  Burbidge, 
16  W.  R.  76. 

As  to  live  and  dead  stock,  see  Hutchinson  v.  Smithy  11  W.  R. 

417. 
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A  devise  of  freehold  land  may  include  privileged  copyholds,   Chap,  xxii. 
generally  called  customary  freeholds,  in  the  locality.  In  re  Steel;  Devise  of 
Wappett  V.  Robinson,  (1903)  1  Ch.  135.  ^"^^""^^  ^^' 

Such  a  demise  prifnd  facie  excludes  leaseholds.  Stone  v. 
Greening,  13  Sm.  390;  Rail  v.  Fisher,  1  Coll.  47;  Emuss  v. 
Smithy  2  De  G.  &  S.  722 ;  see  In  re  Bright-Smith ;  Bright-Smith 
V.  Bright-Smithy  31  Ch.  D.  314. 

But  a  devise  of  freehold  land  in  a  particular  parish,  when 
the  testator  had  only  leaseholds  there,  has  heen  held  to  pass 
the  leaseholds.  Day  v.  Trig,  1  P.  W.  286 ;  Doe  d.  Dunning  v. 
Cranstoun,  7  M.  &  W.  1. 

And  this  principle  applies  to  wills  executed  since  the  Wills 
Act,  under  which  freeholds  acquired  after  the  date  of  the  will 
would  pass.    Nelson  y.  Hopkins,  21  L.  J.  Ch.  410. 

A  devise  of  freehold  land  where  the  testator  held,  as  to  part,  Devise  of 
an  underlease  and  the  reversion  in  fee  subject  to  the  head  lease,  may  hidade 
was  held  to  pass  the  leasehold  interest  as  well  as  the  reversion,  Jj^^^J^^^^ 
though  there  was  an  express  devise  of  leasehold  land  as  well,  belonging  to 
the  intention  being  that  the  whole  property  was  to  go  together 
to  the  devisee.    Mathews  v.  Mathews,  4  Eq.  278 ;  In  re  Ouyton 
and  Rosenberg^s  Contract,  (1901)  2  Ch.  691 ;    see   Vallance  v. 
Valhnce,  2  N.  R.  229. 

On  the  other  hand,  where  the  testator  was  owner  in  fee 
of  a  house  subject  to  a  lease,  and  also  mortgagee  of  the 
lease,  the  mortgage  debt  was  held  not  to  pass  by  a  devise 
of  "my  freehold  house."  Bowen  v.  Barlotv,  11  Eq.  464;  8 
Ch.  171. 

The  term  manor  comprises  the  demesne  lands,  including  the  Hauor. 
waste  of  the  manor  and  the  freehold  inheritance  of  the  custo- 
mary lands  held  of  the  manor,  the  services  of  freehold  tenants 
of  the  manor,  and  the  right  to  hold  a  Court  Baron  and  a 
customary  Court. 

There  may  also  be  included  in  the  manor  certain  franchises, 
such  as  a  Court  leet,  treasure  trove,  wreck  of  the  sea,  and  the 
like.    See  Elton  on  Copyholds^  p.  11. 

The  term  of  course  includes  allotments  made  to  the  lord  under 
an  Indosure  Act  in  respect  of  his  right  in  the  soil.  Such  lands 
are  already  parcel  of  the  manor,  and  the  effect  of  the  inclosure 
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purchafied 
freeholdB. 


Bents  from 
mines. 


Chap.  XXII.  is  only  to  free  them  from  customary  and  prescriptive  rights. 
Hichs  V.  Sallitt,  2  W.  R.  173 ;  3  D.  M.  &  G.  782 ;  see,  too, 
Wiliiams  v.  PMUips,  8  Q.  B.  D.  437. 

Further,  the  word  manor  includes  copyhold  tenements  of  the 
manor,  purchased  by  the  lord,  though  the  lord's  equitable  title 
may  not  be  perfect.     Hklcs  v.  Sallitt,  supra. 

Freehold  lands  held  of  the  manor  may  again  become  parcel 
of  the  manor  by  escheat.  Delacherois  v.  DelacheroiSy  11 
H.  L.  62. 

But  freehold  lands  held  of  the  manor  and  purchased  by  the 
lord  do  not  thereby  become  parcel  of  the  manor,  so  as  to  pass 
by  the  description  manor,  though  no  doubt  they  might  become 
parcel  of  the  manor  by  reputation.  Delacherois  v.  Deladterois^ 
supra ;  R.  v.  Duchess  of  Buccleuchy  6  Mod.  151. 

A  devise,  under  a  power,  of  the  surface  to  A  and  the  mines 
to  B  carries  to  A  accumulations  of  rent  down  to  the  testator's 
death  derived  from  the  mines  under  a  lease  under  the  Settled 
Estates  Act,  the  money  being  subject  to  investment  in  land 
under  the  Act.     In  re  Scarih,  10  Ch.  D.  499. 

If  an  advowson  is  directed  to  be  sold,  and  the  proceeds 
invested  for  the  benefit  of  a  tenant  for  life,  the  tenant  for  life 
is  entitled  to  present  upon  a  vacancy  occurring  before  sale. 
Briggs  v.  Sharp,  20  Eq.  317. 

If  the  proceeds  of  sale  are  divisible  among  tenants  in 
common,  the  right  of  presentation  before  the  advowson  is 
sold  will  be  determined  by  lot.  Johnstone  v.  Baber,  4  W.  R. 
827  ;  6  D.  M.  &  G.  439. 

A  devise  of  hereditaments  situate  in  A  will  not  pass  an 
advowson  in  gross,  if  there  is  property  to  which  the  devise 
may  apply,  unless  an  intention  can  be  gathered  from  the 
instrument  and  the  surrounding  circumstances  that  the 
advowson  was  meant  to  pass.  Crompton  v.  Ja^ratty  30  Ch.  D. 
298,  where  the  early  cases.  Anon,,  3  Dyer,  323b,  and  Kensey 
V.  Langhaniy  Ca.  t.  Talb.  143,  are  discussed ;  In  re  Hodgson ; 
Taylor  v.  Hodgson,  (1898)  2  Ch.  645. 

The  word  living  may  mean  the  advowson  or  the  next  presen- 
tation. If  the  devise  is  coupled  with  words  which  contemplate 
personal  enjoyment  by  the  devisee,  and  there  are  no  words  of 


Advowson. 


Living. 
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inheritance,  the  next  presentation  alone  passes.     JFebb  y.  Bi/ngj   CkKp.  xzn. 
4  W.  R.  657;  2  K.  &  J.  669. 

Under  a  devise  of  lands  and  hereditaments  which  include  Next  pro- 
an  adyowson  to  trustees  upon  trust  to  pay  the  surplus  rents  ^^ 
and   profits    during    a    given    period    to    a   beneficiary,  the 
beneficiary  is  entitled  to  nominate  if  a  vacancy  occurs  during 
that  period.     JEarl  of  Albemarle  v.  Rogers,  7  B.  P.  0.  522; 
Cwt  y.  Middleton,  13  W.  E.  249. 

But  a  person  entitled  under  a  trust  only  to  receive  the  rents 
of  lands  will  not  be  entitled  to  present  upon  a  vacancy  occurring 
in  a  living  which  is  included  in  the  devise  to  the  trustees. 
Martin  y.  Martin,  12  .Sim.  679;  see  Sherrard  v.  Lord 
Harborough,  Amb.  164. 

The  expression  "  hereditaments  "  primd  facie  means  property  Heredita- 
capable  of  being  inherited,  but  a  direction  to  settle  ''the 
estates  or  other  hereditaments"  subject  to  a  settlement  has 
been  held  to  include  the  proceeds  of  sale  of  some  of  the  land 
which  were  liable  to  reinvestment  in  land.  Basset  v.  St,  Levan, 
13    R.    235;    In    re    Oosselin ;    Oosselin   v.    Oosselin,   (1906) 

1  Ch.  120. 

The  word  "  farm "  passes  both  freehold,  copyhold,  and  Farm, 
leasehold  portions  of  the  farm  unless  there  is  a  context 
excluding  one  or  the  other.  Lane  y.  Stanhope,  6  T.  B.  345  ; 
Doe  d.  Belasyse  v.  Earl  of  Lncan,  9  East,  448;  Arkell  v. 
Fletcher ,  10  Sim.  299;  Holmes  v.  Sayer  Milward,  47  L.  J. 
Ch.  522. 

A  devise  of  freehold  or  leasehold  ground  rents  passes  the  Ground  rents, 
reversion.     Maundy  y.  Maundy,  2  Stra.  1020 ;  Kerry  v.  Derrick, 
Moore,  171 ;  Cro.  Jac.  104 ;  Kaye  v.  Laxon,  1  B.  C.  C.  76. 

A  gift  of  a  lease  does  not  pass  the  benefit  of  a  contem-  Lease, 
poraneous  covenant  by  the    lessor    authorising    the    testator 
to  deduct  40/.  a  year  from  the  rent,  until  a  debt  due  from  the 
lessor  to  the  testator  should   be    paid.     Ledger  v.   Stanton, 

2  J.  &  H.  687. 

Where  a  testator  forgave  to  a  tenant  '^all  rents  or  arrears  Gift  of  rents. 
of  rent  which  may  be  due  and  owing  from  him  to  me  at 
the  time  of   my  decease,"  it  was    held    that    rent    accrued 
since  the  last  quarter  day  before  the  testator's    death  was 
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Chap.  xxn.   not  forgiven.    In  re  Lucas;  Parish  v.  Hudsofiy  55  L.  J.  Ch.  101 ; 
~~~  54  L.  T.  30. 

Where  the  devise  is  of  rents  due  prior  to  the  testator's  death 
derived  from  property  of  which  the  testator  is  tenant  for  life, 
interest  upon  charges  must  he  deducted,  unless  the  charges 
are  vested  in  the  testator.  Lindsay  v.  Earl  of  Wicklotc^  I.  B. 
6  Eq.  72. 

As  to  the  effect  of  a  gift  of  arrears  of  rents  and  profits  to  a 
specific  devisee,  suhjeot  to  "  outgoings  properly  chargeable 
against  such  arrears,"  see  In  re  Duke  of  Cleveland's  Estate; 
Wolmer  v.  Forester,  (1894)  1  Ch.  164. 

A  devise  of  aU  the  testator's  interest  in  an  estate  when 
recovered  will  not  carry  rents  accrued  due  prior  to  his  death. 
Scott  V.  Best,  6  L.  E.  Ir.  1. 
Leasees.  A  devise  of  the  reversion  of  land  subject  to  leases  to  the 

lessees  or  holders  of  present  leases  was  held  to  include  assignees 
of  the  leases.     King  v.  Rymill,  78  L.  T.  696. 
Hesfluage.  Under  a  devise  of  messuages  in  a  particular  parish,  freehold 

and  leasehold  messuages  may  pass  together,  unless  the  limita^ 
tions  are  only  appropriate  to  freeholds  or  there  is  some  other 
evidence  of  intention  to  exclude  the  leaseholds.  Thompson  v. 
Lady  Lawley,  2  B.  &  P.  303 ;  Hohson  v.  Blackburn,  1  M.  &  K. 
571. 

4 

The  term  messuage  or  house  will  pass  the  orchard,  garden 
and  curtilage.  Co.  Litt.  5  b ;  Carden  v.  Tuck,  Cro.  El.  89 ;  3 
Leon.  214,  pi.  283 ;  see  Lombe  v.  Stoughton,  18  L.  J.  Ch.  100; 
Ileach  V.  Prichard,  W.  N.  1882,  140. 

It  will  also  pass  a  piece  of  land  or  a  cellar  severed  from  the 
house,  but  near  it  and  necessary  for  the  convenient  use  of  it. 
See  Uibon  v.  Hibon,  11  W.  E.  455 ;  32  L.  J.  Ch.  374 ;  Doe  v. 
Collins,  2  T.  E.  498 ;  Steele  v.  Midland  By,  Co.,  L.  E.  1  Ch. 
275,  289. 
Honse.  If  the  testator  in  one  part  of  his  will  gives  a  house  and  lands, 

and  in  another  part  uses  the  word  house  only,  probably  the 
latter  devise  would  not  carry  land  occupied  with  the  house. 
Buck  d.  IFhalley  v.  Nurton,  1  B.  &  P.  53 ;  see  1  Bing.  498 ; 
Boe  d.  Walker  v.  Walker,  3  B.  &  P.  375. 

"  The  leasehold  premises,  32,  Prince's  Gate,"  has  been  held 
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to  pass  stables  held  with  the  house  under  a  separate  lease.   Cluip*  ZZII. 
Mocatta  v.  Mocatta,  49  L.  T.  629. 

A  devise  of  a  house  with  its  appurtenances  probably  has  no  Appnrten- 
wider  meaning  than  a  devise  of  a  house  alone.  Suoh  a  devise 
will  pass  everything  naturally  belonging  to  the  enjoyment  of 
the  house,  such  as  a  garden  and  orchard  and  a  small  piece  of 
land  occupied  with  the  house.  Boocher  v.  Samfordy  Cro.  El. 
113;  Doe  d.  Lempriire  v.  Martin,  2  W.  Bl.  1148;  Bud-  d. 
Whalley  v.  Nurton,  1  B.  &  P.  53 ;  see  Willia  v.  Watney,  51 
L.  J.  Ch.  400  (yards). 

But  land  wUl  not  pass  as  appurtenant  to  a  house  or  to  other 
lands.  See  Plowd.  169a,  170  ;  Co.  litt.  121b ;  Beam  v.  Allen, 
Cro.  Car.  57 ;  Lister  v.  Pick/ord,  34  B.  576 ;  see  Cuthbert  v. 
Robinson,  30  W.  E.  366. 

If  the  devise  is  of  certain  property  with  the  lands  apper- . 
taining  or  belonging  thereto,  this  is  not  to  be  taken  in  the  strict 
sense  of  appurtenant,  but  in  the  sense  of  usually  occupied 
therewith.  Hilly.  Orange,  1  Plow.  170;  Dyer,  130b;  Ongley 
V-  Chambers,  1  Bing.  483 ;  Doe  d.  Oore  v.  Langton,  2  B.  &  Aid. 
680. 

Upon  the  construction  of  a  complicated  will  a  gift  of  the  use  TJse  and 
and  occupation  of  the  testator's  house  was  held  to  give  a  life 
interest  only.     Coward  v.  Larkman,  60  L.  T.  1. 

A  gift  of  the  use  and  occupation  of  a  house  does  not  involve 
a  personal  use  so  as  to  prevent  the  donee  from  letting.  Rabbeih 
V.  Squire,  4  De  G.  &  J.  406  ;  Mannox  v.  Greenei*,  14  Eq.  456. 

But  a  gift  over,  if  the  donee  ceases  to  occupy  the  house, 
shows  that  the  testator  contemplated  a  personal  use.  Madaren 
v.  Stainton,  27  L.  J.  Ch.  442 ;  4  Jur.  N.  S.  199. 

A  provision  that  the  testator's  widow  might  reside  rent  free 
in  his  residence  did  not,  in  cases  not  affected  by  the  Settled  Land    • 
Act,  enable  her  to  let  the  house,  but  she  might  reside  there 
from  time  to  time  without  forfeiting  her  right.      May  v.  May, 
44  L.  T.  412. 

The  effect  of  sect.  51  of  the  Settled  Land  Act  upon  such  gifts 
will  be  foimd  discussed  imder  conditions  requiring  residence. 

A  gift  of  the  use  of  plate,  with  power  to  dispose  of  such  Use  of  plate. 
portion  as  the  legatee  should  think  proper,  following  a  gift 
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Chap.  XXII.  of  other  articles  to  the  same  legatee  in  absolute  terms  has  been 
held  a  gift  for  life  only.     JEspinasse  v.  Luffingham^  3  J.  &  L.  186. 

Ude  and  A  gift  of  the  use  and  enjoyment  of  pictures  allows  the  legatee 

piotores.         to  let  the  pictures  with  his  house  and  possibly  without  it. 

Marshall  v.   BleWj   2  Atk.   217;    Re   Williamson;  Murray  v. 

Williamson,  94  L.  T.  613. 
For  the  meaning  of  a  gift  of  the  use  of  book  debts  and 

capital,  see  Terry  v.  Ten^y,  12  W.  R.  66. 
Jointure.  ^  jointure  is  primd  facie  an  estate  to  the  wife  for  life  to  take 

effect  upon  her  husband's  death,  but  it  may  take  effect  in  the 

husband's  life  if  there  is  a  sufficient  context  to  support  that 

view.      Jamieson  v.  Trevelyan,  10  Ex.  269 ;  In  re  De  Hoghton  ; 

Be  Hoghton  v.  De  Hoghton,  (1896)  2  Ch.  385. 

A  devise  of  a  house  as  occupied  by  A  will  not  pass  a  merely 

TVflviftA  oi  a 

house  as  Occasional  easement  enjoyed  by  A  over  other  property  of  the 

^^^®^  testator,  though  the  words  "  as  enjoyed  by  A  "  might.     Polden 

V.  Bastard,  L.  R.  1  Q.  B.  166 ;  Bodenham  v.  Pritchard,  1  B.  & 
C.  350 ;  see  Taics  v.  Knowles,  (1891)  2  Q.  B.  564. 

Bight  of  waj.  Where  a  testator  devises  a  piece  of  land  to  A,  and  another 
piece  of  land  to  B,  and  the  only  access  to  the  latter  is  over 
the  former,  B  is  entitled  to  a  right  of  way  over  A's  land. 

If  the  testator  has  himself  used  a  certain  way  for  purposes 
of  access  to  B's  land,  that  will  be  the  way  to  which  B  is  entitled. 
Pearson  v.  Spencer,  1  B.  &  S.  571 ;  3  B.  &  S.  761. 

If  no  way  can  be  said  to  have  been  used  by  the  testator  for 
the  purpose  of  access  to  the  land-looked  land,  it  would  seem 
that  the  owner  of  the  servient  tenement  would  be  entitled  to 
set  out  the  way,  subject  to  the  restriction  that  taking  all  the 
circumstances  into  consideration  it  must  be  a  reasonable  way. 
See  Bolton  v.  Bolton,  11  Ch.  D.  968  ;  and  as  to  the  user  of  the 
way,  see  Corporation  of  London  v.  Biggs,  13  Ch.  D.  798. 

Right  of  On  the  same  principle,  where  a  testator  devises  to  A  a  house 

^   '  with  windows,  and  to  B  a  field  over  which  the  light  passes 

which  is  required  for  the  windows,  the  right  to  the  light  over 
the  field  passes  to  A,  though  the  house  may  be  in  the  possession 
of  a  lessee.  Phillips  v.  Loir,  (1892)  1  Ch.  47  ;  Barnes  v.  Loach, 
4  Q.  B.  D.  494. 
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The  proper  legal  meaning  of  "  the  premises  "  is  prmnissay  but  Chap.  xxii. 
it  may  be  used  in  a  popular  sense  as  a  description  of  certain  Promises, 
property,  as  in  the  phrase  "  house  and  premises "  ;  in  such  a 
case  it  will  only  include  property  in  connection  with  the  parti- 
cular property  mentioned.  Sanford  v.  /rJy,  4  L.  J.  Ch.  (0.  S.) 
23  ;  Lethbridge  v.  Lethbridge,  3  D.  F.  A  J,  523 ;  4  ib.  35  ;  Read 
V.  Read,  15  W.  E.  165. 

The  word  "  moiety "  may  be  used  as  equivalent  to  share.  Moiety. 
Morroic  v.  McConville,  11  L.  B.  Ir.  236. 

In  a  devise  to  the  hospitals    of  LiOndon,  the  expression  London. 
London  was  held  not  to  be  confined  to  a  definite  area,  but  to 
be  used  in  a  popular  sense.     Wallace  v.  A,'G.<,  33  B.  384. 

When  a  testator  gives  his  trustees  an  option  to  sell  his  real  Option  to  sell, 
and  personal  estate,  and  then  gives  the  residue  of  the  proceeds  proceeds  of 
of  sale,  and  the  option  is  not  exercised,  an  intention  may  be  J^t  no^Se 
inferred  to  give  the  property  whether  sold  or  not.      Waddington 
V.  Yates,  15  L.  J.  Ch.  223. 

Testators  sometimes  give  options  of  purchasing  a  part  of  their  Option  to 
property.    Such  an  option  may  be  personal  to  the  beneficiary  or 
it  may  be  transmissible.     In  re  Coxmtis ;  Alexander  v.  Cross,  30 
Ch.  D.  203 ;  Belshaw  v.  Rollins,  (1904)  1  Ir.  284. 

If  transmissible  it  must  be  so  limited  as  not  to  transgress  the 
rule  against  perpetuities. 

The  person  to  whom  the  option  is  given  is  entitled,  if  he 
exercises  the  option,  to  have  the  property  free  from  incum- 
brances.   Given  v.  Massey,  31  L.  E.  Lr.  126. 

But  he  must  comply  strictly  with  the  terms  of  the  option, 
and  if  the  option  is  to  be  exercised  and  the  purchase-money 
paid  within  a  given  time,  the  option  will  be  lost  if  this  is  not 
done,  though  there  may  be  difficulties  on  the  title  or  any  other 
circumstance  has  caused  delay.  Brooke  v.  Garrod,  3  K.  &  J. 
608 ;  2  De  G.  &  J.  62. 

If  an  offer  is  to  be  made  by  the  executors  and  accepted 
within  a  given  time,  time  does  not  run  till  a  proper  offer  con- 
taining the  terms  is  made.  Lord  Lil/ordr,  Potcj/s  Keck  (No.  1), 
30  B.  295 ;  Austin  v.  Taumey,  L.  R.  2  Ch.  143. 

It  is  a  question,  to  be  determined  on  the  facts  of  each  case, 
whether  the  person  accepting  the  option  is  in  the  same  position 
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Cliap.  xzil.  as  an  ordinary  purchaser,  so  that  he  may  require  an  abstract  of 
title,  or  whether  he  must  take  the  property  as  he  finds  it.  See 
Re  Davison  8f  Torrens,  17  Lr.  Ch.  7 ;  Given  v.  Massey ;  Brooke 
V.  Garrody  supra, 

A  right  of  purchase  at  a  fixed  price  is  not  destroyed  by  a 
compulsory  purchase  under  the  Land  Clauses  Act  after  the 
testator's  death.  In  such  a  case  the  person  to  whom  the  option 
is  given  may  take  the  purchase-money  less  the  fixed  price. 
In  re  Cant's  Estate,  4  De  G.  &  J.  603 ;  In  re  Kerry,  W.  N. 
1889,  3. 


Personal 
property. 


Words  estate 
or  property 
alone  wiU 
pass  realty, 


where 

coupled  with 
other  words. 


Words  appropriate  to  Realty  and  Personalty 

respectively. 

1.  The  vrords  personal  property,  estate,  and  effects,  primA  facie 
pass  personal  property  only.  Belaney  v.  Belaney,  L.  E.  2  Eq. 
210 ;  2  Ch.  138  ;  Joms  v.  Bobinson,  3  C.  P.  D.  344. 

But  they  may  be  used  in  such  a  context  as  to  pass  realty. 
Be  JFass,  95  L.  T.  750. 

Possibly  the  word  property  would  not  pass  realty  if  it  is 
coupled  with  explanatory  words  relating  only  to  personalty, 
such  as  *^  both  in  stock,  household  furniture,  cash,  &c.,  &c." 
MulMy  V.  Walsh,  I.  R.  6  C.  L.  314 ;  see  3  L.  R.  Ir.  244. 

2.  The  words  estate  or  property  alone  are,  however,  suffi- 
cient to  carry  real  estate.  Mayor  of  Hamilton  v.  Hodsdon,  6 
Moo.  P.  0.  76;  11  Jur.  193;  Hawsksworth  r.  Hatcksicorth,  27 
B.  1 ;  see  Eounsell  v.  Dunning,  (1902)  1  Ch.  512. 

Where  these  words  are  coupled  with  other  words  which 
would  alone  be  sufficient  to  carry  the  whole  of  the  personal 
property,  the  word  estate  will,  prima  facie,  carry  realty,  as 
it  would  otherwise  be  insensible.  TUley  v.  Simpson,  2  T.  R. 
059,  n. ;  Edtcards  v.  Barnes,  2  Bing.  N.  C.  252  ;  Doe  d.  Walls  v. 
Lan glands,  14  East,  370 ;  Jongsma  v.  Jongstna,  1  Cox,  262 ; 
Patterson  v.  Huddart,  17  B.  210  ;  Hamilton  v.  Buckmaster,  L.  R. 
3  Eq.  323;  Sanderson  v.  Dobson,  7  C.  B.  81,  and  10  B.  47, 
overruling  same  case,  1  Ex.  141  ;  Kirby-Smith  v.  Parnell, 
(1903)  1  Ch.  483 ;  and  see  Dobson  v.  Bowness,  6  Eq.  404 ; 
Loflus  V.  Stoney,  17  Ir.  Ch.  178. 
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If  there  are  any  words  in  the  gift  aoouratelj  applicable  to  ciiap.  zxn. 
realty^  Buoh  as  "  devise,"  the  fact  that  the  trusts  declared  are 
only  applicable  to  personalty  will  not  prevent  the  real  estate 
from  passing.  Doe  d.  Barkitt  v.  Chapman^  1  H.  Bl.  23 ; 
Dunnage  v.  WTiite^  1  J.  &  W.  583  ;  Stokee  v.  Salomons^  9  Ha.  75  ; 
Lloyd  v.  Lloydy  7  E^.  4  )8  ;  Longley  v.  Longley^  13  Eq.  133. 

Beal  estate  will  pass  even  if  there  are  no  words  technically 
appropriate,  and  the  trusts  declared  are  not  literally  applicable 
to  realty,  if  they  can  be  held  popularly  applicable.  Saumarez 
T.  SaumareZy  4  M.  &  Or.  331 ;  D*Almaine  v.  Moseley,  1  Drew. 
632  ;  Morrison  v.  Hoppe,  4  Da  G.  &  S.  234. 

Thus  the  words  "  collect  and  get  in  "  will  not  prevent  realty 
from  passing.     Hamilton  v.  Buckma%tery  L.  R.  3  Eq.  323.  • 

So,  too,  if  the  trust  is  for  sale  or  investment,  the  inapplica-  Trust  for  sale, 
bility  of  the  subsequent  trusts  to  realty  is  immaterial.     0^  Toole 
V.  Browne,  3  E.  &  B.  572 ;   Streatfield  v.  Cooper,  27  B.  338 ; 
FuUerton  v.  Martin,  22  L.  J.  Ch.  893 ;   Dobson  v.  Bowness,  5 
Eq.  404.     See,  too,  Affleck  v.  James,  17  Sim.  121. 

The  fact  that  the  gift  is  to  trustees,  their  executors, 
administrators  and  assigns,  on  trusts  exclusively  applicable 
to  personalty,  indicates  that  real  estate  was  not  intended 
to  pass.  Doe  d.  Spearing  v.  Buckner,  6  T.  R.  610  ;  Pogson  v, 
Thonias,  6  Bing.  N.  C.  337  ;  Coard  v.  Holderness,  20  B.  147. 

It  has  sometimes  been  said  that  if  the  words  with  which  Estate 
the  word  '*  estate  "  is  coupled  are  not  sufficient  to  carry  all  words  insafft- 
the  personal  property,  estate  will  be  confined  to  personalty.  TOraonalfyf* 
See  Tilley  v.  Simpson,  2  T.  R.  659,  n. ;  D'Almaine  v.  Moseley, 
1  Dr.  632.     The  rule  appears,  however,  to  be  unsupported  by 
actual  decision,  and  has  been  disapproved  of.     See  Loftus  v. 
Stoney,  17  Ir.  Ch.  178  ;  ife  The  Greenwich  Hospital  Improvement 
Act,  20  B.  458. 

At  any  rate,  where  there  is  a  prior  devise  of  lands  a  gift 
of  "  the  rest  and  residue  of  my  estate,"  or  "  all  other  my 
estate,"  though  coupled  with  words  which  would  not  alone 
carry  all  the  personalty,  will  carry  realty.  Scott  v.  Alberry, 
Com.  337 ;  8  Vin.  Abr.  229,  pi.  14 ;  Fletcher  v.  Smiton,  2 
T.  R.  656. 

Of  course  where  the  testator  shows  that  he  uses  the  word 
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Beal  estate. 


Seised. 


What  I  may 
diepoBseesed 
of. 


Chap,  xxn.  estate  as  equivalent  to  effects,  only  personalty  will  pass. 
Timeicell  v.  Perkim,  2  Atk.  102 ;  Doe  d.  EurreU  v.  Hurrellj  6 
B.  &  Aid.  18. 

3.  The  words  "real  estate"  prinid  facie  do  not  include 
leaseholds,  though  leaseholds  may  pass  if  there  is  no  real 
estate,  or  an  intention  to  include  them  can  be  gathered  from 
the  will.  Turner  v.  Turner,  21  L.  J.  Oh.  843;  Guify  v. 
Davis,  10  Eq.  662;  Moase  v.  White,  3  Ch.  D.  763;  Butler 
V.  Butler,  28  Ch.  D.  66;  JRe  Davison;  Greetiwelly.  Davison, 
58  L.  T.  304 ;  In  re  Uttermare ;  Leeson  v.  Foulis,  W.  N. 
1893,  158. 

4.  A  devise  of  "  real  estate  of  which  I  may  die  seised " 
will  not  pass  lands  which  at  the  testator's  death  are  in  the 
wrongful  possession  of  strangers.  Leach  v.  Jay,  6  Ch.  D.  496 ; 
9  Ch.  D.  42. 

5.  The  words  "  whatever  I  may  die  possessed  of "  alone 
would  probably  carry  realty. 

At  any  rate  this  is  clearly  the  case  where  they  are  coupled 
with  words  sufficient  to  carry  the  whole  personalty.  Evans  v. 
Jones,  46  L.  J.  Ex.  280. 

It  makes  no  difference  that  the  person  to  whom  the  gift  is 
made  is  also  appointed  executor.  Pitman  v.  Stevens,  15  East, 
605  ;  Wilce  v.  Wike,  5  M.  &  P.  682  ;  7  Bing.  664 ;  Thonias  v. 
Phelps,  4  Russ.  348. 

Monk  V.  Maudsley,  1  Sim.  286,  and  Cook  v.  Jaggard,  L.  It. 
1  Ex.  126,  were  both  cases  before  the  Wills  Act,  in  which  the 
question  was  whether  the  words,  "  whatever  I  die  possessed  of," 
would  pass  the  fee  to  a  devisee  to  whom  specific  devises  for  life 
and  in  tail  had  already  been  made. 

6.  The  words  "  aU  the  rest,"  though  following  gifts  of  per- 
sonalty, will  pass  realty.  Atree  v.  Atree,  11  Eq.  280;  Smyth 
V.  Smyth,  8  Ch.  D.  561. 

7.  The  word  "  effects  "  primA  facie  will  not  pass  real  estate. 
Doe  V.  Dring,  2  Mau.  &  S.  448;  Doe  d.  Saw  v.  Earks,  15 
M.  &  W.  450 ;  see,  however,  Smyth  v.  Smyth,  supra;  A.'0.  of 
British  Honduras  v.  Bristowe,  50  L.  J.  P.  C.  15 ;  Hall  v.  Hall, 
(1892)  1  Ch.  361. 

But  the  testator  may  show  that  he  intended  realty  to  pass  by 
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the  word  effects,  by  referring,  for  instance,  to  property  including  Chap.  zxil. 
realty  as  "such  effects."    Marquis  of  Titchfield  v.  Horncaatlej 
2  Jut.  610;  Mikome  v.  Lon^j  3  Jur.  N.  S.  1073;  see  In  re 
Sheridan,  17  L.  E.  Ir.  179. 

The  words  '^  effects  both  real  and  personal "  will  pass  realty. 
Sbgan  v.  Jackson,  3  B.  P.  C.  388 ;  Oowp.  299. 

See,  as  to  the  meaning  of  effects,  pp.  205,  206. 

8.  "  Chattels  real  and  personal "  primd  facie  will  not  pass  chattels, 
realty,  unless  explained  by  the  context.     Grayson  y.  Atkinson, 

1  Wils.  333. 

9.  The  expression  ^'  worldly  goods  of  what  nature  and  kind  Worldly 
Boeyer "  passes  realty.     Wright  v.  Shelton,  18  Jur.  445.  goods. 

10.  The  appointment  of  a  person  executor  of  the  testator's  Appointment 
property  has  been  held  sufficient  to  give  him  the  fee  in  real  ^'  ^^^''^^^^r- 
estate.     Doe  d.  Hickman  y.  Hasletrood,  6  A.  &  E.  167 ;  Doe  d. 

JPrati  y.  Pratt,  ib.  180 ;  Murphy  y.  Donelly,  I.  E.  4  Eq.  111. 
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I.  What  is  a  Besiduart  Gift. 


Cliap.  XXTTT. 

Language 
appropriate 
for  residuary 
deviae. 

Reaidaary 
devise  need 
not  include 
every  kind  of 
land. 

There  may 
be  several 
residuary 
deviaea. 


Residue  of 
lands  subject 
to  settlement 
or  in  a  certain 
parish  is  not 
residuary. 


Residuary 
bequests. 


Distinction 
between 
general  and 
particular 
residue. 


It  is  not  always  easy  to  determine  whether  a  devise  is  residuary 
or  not.  It  is  not  necessary  that  the  word  '^  residue  "  should  be 
used. 

Nor  need  the  devise  be  so  framed  as  to  include  every  kind 
of  real  estate.  For  instance,  a  devise  of  ''  all  other  my  freehold 
estate"  is  residuary,  though  it  would  not  include  copyholds. 
Mason  v.  Ogden,  (1903)  A.  C.  I. 

There  may  also  be  several  devises  in  a  will,  each  of  which  is 
residuary.  For  instance,  a  devise  of  all  the  residue  of  my  free- 
hold property  and  a  devise  of  all  the  residue  of  my  copyhold 
property  would  each  be  residuary.  In  re  Mason;  Ogden  v. 
Mason,  (1901)  1  Ch.  619,  630. 

On  the  other  hand,  if  the  testator  is  dealing  only  with  lands 
comprised  in  a  particular  settlement,  or  situate  in  a  particular 
parish,  a  devise  of  the  residue  of  those  lands  is  not  residuary. 
In  re  Broicn^s  TruatSy  1  K.  &  J.  522 ;  Springeit  v.  Jennings^ 
6  Ch.  333. 

No  particular  words  are  necessary  to  pass  the  residuary 
personalty.  Such  words  as  goods,  chattels,  or  effects,  may  bo 
sufficient.  Bhnd  v.  Lamb,  3  J.  &  W.  399  ;  Heame  v.  Wigg'm- 
^on,  6  Mod.  120;  Fleming  v.  Burrows,  1  Buss.  276;  Leighton 
V.  BaiUiCy  3  M.  &  K.  267 ;  In  re  Bassett^s  Estate;  Perkins  v. 
FladgatCy  14  Eq.  54;  see  In  bonis  Aston,  6  P.  D.  203. 

In  some  cases  the  question  has  arisen,  whether  a  gift  was 
intended  to  pass  the  general  residue  or  only  the  residue  of  a 
particular  fund. 

Where  the  testator  deals  with  particular  property,  and  then 
gives  the  rest  or  remainder  generally  without  defining  it,  the 
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proper  inference  may  be  that  only  the  residue  of  the  particular  Ch^p*  xxin. 
property  is  intended.    It  is  a  question  of  construction.     0/;/- 
nianney  v.  Butchery  T.  &  E.  260 ;  Wrench  v.  Jiittinffy  3  B.  521 ; 
Bo!f8  V.  Morgan^  3  M.  &  Cr.  661 ;  Markham  v.  Ivatf,  20  B.  579; 
Jull  V.  Jacobsy  3  Ch.  D.  703. 

The  question  frequently  arises,  whether  words  in  themselves  Doctrine  of 
large  enough  to  pass  the  residue,  but  coupled  with  an  enumera-  '^fner^. 
tion  of  particular  things,  will  be  cut  down  to  pass  only  things 
ejusdem  generis  with  those  enumerated. 

With  regard  to  the    meaning  of    et  c(etera  following  an  Enumeration 

..  .  •/?     jr«  •  1  I.     1    'J  J  of  particulars 

enumeration  of  specinc  things,  no  precise  rule  can  be  laid  down,  followed  by 
The  tendency  of  the  most  recent  cases  is  to  give  the  words  the  *^  <^«^^'^' 
widest  possible  meaning,  so  that  they  would  pass  even  real 
estate.     Chapman  v.  Chapman,  4  Ch.  D.  800 ;  Mullally  v.  Walsh, 
3  L.  E.  Ir.  244. 

On  the  other  hand,  in  some  of  the  earlier  cases  et  cwtera 
following  an  enumeration  of  particulars  has  been  confined  to 
things  ejusdem  generic.  Marquis  of  Hertford  v.  Lowthery  7  B.  1  ; 
Neitman  v.  Newmany  26  B.  220  ;  Barnaby  v.  Tassell,  11  Eq.  363. 

Where    there    are    comprehensive  words   followed    by    an  Large  words 
enumeration  of  particulars,  an  et  ccetera  will  not  restrict  the  anemunera- 
meaning  of  the  large  words.     Kendall  v.  Kendally  4  Buss.  360 ;  *^^rticulars 
Gover  v.  DaviSy  29  B.  222. 

Large  words,  such  as  goods,  chattels,  or  effects,  when  they 
are  followed  by  an  enumeration  of  particulars,  will  not  be 
limited  to  things  efusdem  generis,  Fisher  v.  Hepburn y  14  B.  627 ; 
Patterson  v.  Huddart,  17  B.  210 ;  HlHs  v.  Selby,  7  Sim.  352 ; 
1  M.  &  Cr.  286 ;  Stnnfen  v.  Sicinfeny  29  B.  207 ;  Amson  v. 
Simpsaiiy  Jo.  43. 

The  same  is  the  case,  though  the  particulars  are  introduced  Explanatory 

words* 

by  words  intended  to  be  explanatory  of  the  former  words,  for 
instance,  "  namely,"  "  consisting  in,"  "  together  with,"  "  such 
as,"  "  both  in,"  or  similar  words.  Bndges  v.  BridgeSy  8  Vin. 
Abr.  Devise,  295,  pi.  13 ;  Ooter  v.  DaviSy  29  B.  222  ;  In  bonis 
Goodyary  1  Sw.  &  Tr.  127 ;  4  Jur.  N.  S.  1243 ;  Mahoney  v. 
Donomny  14  Ir.  Ch.  262,  388 ;  Drake  v.  Martiny  23  B.  89 ;  Bean 
V.  Oibsony  3  Eq.  713;  Mabcrley's  TrustSy  19  W.  R.  522 ;  King 
▼.  OeorgCy  4  Ch.  D.  435 ;  5  ib.  627;  In  re  Fleetwood ;  Sidgreaves 

T.W.  Q 
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Chap,  xxin.  V.  Brewer,  15  Oh.  D.  594;  Mullallp  v.  Wahh,  3  L.  E.  t. 
244 ;  see  KetidaWa  Trust,  14  B.  608  ;  Tighe  v.  Fetherstonhaugh, 
13  L.  R.  Lr.  401.  Timemll  v.  Perkins,  2  Atk.  103,  is  not  to  be 
followed. 

And  the  words  "  whether  in  money  or  in  the  public  funds 
or  other  securities  of  any  sort  or  kind  whatsoever,"  have  an 
enlarging  rather  than  a  restrictive  force,  so  far  as  personal 
property  is  concerned.  Cambridge  v.  Itous,  8  Ves.  12;  see 
Beeves  v.  Baker,  18  B.  372. 

So,  where  a  testator  gave  his  wife  "  all  my  property,  lease- 
hold and  freehold,  which  I  now  possess,"  it  was  held  that 
"  leasehold  and  freehold  "  was  added  ex  abundanti  cautela  and 
not  to  restrain  the  generality  of  the  word  "property."  Be 
Boherts ;  Kijf  v.  Boberts,  55  L.  J.  Ch.  628 ;  64  L.  T.  386 ;  55 
L.  T.  498;  35  W.  R.  176. 
Property  in  Qn  the  other  hand,  a  gift  of  all  the  testator's  property  in 

securities.        Certain  securities  is  a  gift  of  those  securities  only.      Enohin  v. 

Wylie,  1  D.  F.  &  J.  410 ;  10  H.  L.  1. 

But  such  a  gift  may  be  enlarged  to  a  residuary  gift,  if  the 

testator  goes  on  to  state,  that  it  is  his  intention  to  dispose  of  aU 

his  property   among  the  legatees    in    question.      Patrick  v. 

Yeatherd,  12  W.  R.  304. 

Express  It  seems  that  the  express  inclusion  in  the  large  words  of 

things  which   some  particular  property,  which  would  have  passed  without 

^sed  wil^-    teing  expressly  included,  affords  an  argument  for  excluding 

out  mention.    fj.Qjjj  j^q  gjfj  things  ejusdem  generis  with  that  included.    Sfeignes 

V.  Steignes,  Mos.  296. 
Enumeration        General  woixis  foUowinff  an  enumeration  of  particulars  will 

of  particulars  ,         °  ,       * 

preceding  primA  facic  have  their  full  force  whether  introduced  by  the 
will  not  word  "  other  "  or  not,  if  a  restricted  construction  would  cause 

lattlr?*  ^^^      a^  intestacy.     Arnold  v.  Arnold,  2  M.  «&  K.  365 ;    Swinfen  v. 

Sicinfen,  29    B.    207;    Campbell  v.   Prescott,   15  Ves.   603; 

Michell  V.  Michell,  5  Mad.  69 ;  Martin  v.  Glover,  1  Coll.  269 ; 

Parker  v.  Marchant,  1  T.  &  C.  C.  290;  Nugee  v.   Chapman, 

29  B.  290  ;  Hodgson  v.  Jex,  2  Ch.  D.  122 ;  see,  too.  Be  Lloyds 

Estate,  2  Jur.  N.  S.  539  ;  EveraU  v.  Broicne,  1  Sm.  &  G-.  368 ; 

In  bonis  Jupp,  (1891)  P.  300 ;  Anderson  v.  Anderson,  (1895) 

1  Q.  B.  749. 
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The  fact  that  speoifio  and  general  legades  are  given  in  later  Chap,  xxm. 
parts  of  the  will  is  not  sufficient  to  restrict  the  general  words. 
In  bonis  SAepheard,  48  L.  J.  P.  62. 

It  is  immaterial  that  certain  things  which  would  have  passed 
tinder  the  previous  words,  if  read  in  their  large  sense,  are  sub- 
sequentlj  given  to  the  same  legatee.  Bennett  v.  Batchelor^  1 
Yes.  Jun.  63 ;  3  B.  0.  C.  27 ;  Fleming  v.  Burrows^  1  Euss.  276. 

It  makes  no  difference,  that  the  gift  is  not  strictly  residuary, 
so  that  there  might  possibly  be  property  which  it  would  be 
ineffectual  to  pass.    Hodgson  v.  Jex^  2  Ch.  D.  122. 

The  word  *'  article,"  however,  has  not  the  same  large  sense  as 
goods  or  effects.     Collier  v.  Squire^  3  Buss.  467. 

But  if  it  is  clear  that  the  gift  was  not  meant  to  be  residuary.  Large  words 
and  the  large  words,  if  not  confined  to  things  ejusdem  generis^  ^j^jw  ejuadetn 
would  carry  the  residue,  they  must  be  so  confined.  ^«wm, 

1.  This  is  the  (»se,  if  there  is  an  express  residuary  gift,  if  there  ia 
Wbokomb  v.    Wbolcomb^  3  P.  W.  112 ;   Stuart  v.  Marquis  of  residuaxy 
Bute^  1  Dow.  84 ;   Lamphier  v.  JDespard,  2  Dr.  &  War.  59 ;  ^*' 
MuUins  V.  Smithy  1  Dr.  &  Sm.  204;    Campbell  v.  M^Orain^ 

1.  E.  9  Eq.  397 ;   Waite  v.  Morland^  13  W.  R  963 ;  Smith  v. 
Davis,  14  W.  942. 

2.  So  when  the  residue  has  been  given  and  the  will  is  then  or  it  is  olear 
revoked  so  far  as  relates  to    the    bequest  to  the  residuary  in  questi^ 
legatee  of  the  testatrix's  plate,  linen,  household  goods,  and  J^^°^  y^ 
other  effects,  these  words  would  be  confined  to  things  ejusdem  residuary, 
generis.    Hotham  v.  Sutton^  15  Ves.  319. 

If,  however,  the  revocation  is  of  the  same  enumerated  things 
and  '^  other  effects  (except  money),"  the  testatrix  shows  that 
she  considered  things  not  ejusdem  generis  would  be  included, 
and  the  large  words  will  have  their  full  force.  Hotham  v. 
Sutton,  15  Ves.  326  ;  Ivison  v.  Oassiott,  3  D.  M.  &  Gt.  958 ;  see 
Steignes  v.  Steignes,  Mos.  296.  Fleming  v.  Brook,  1  Soh.  &  Lef. 
318,  is  inconsistent  with  Hotham  v.  Sutton. 

So,  too,  if  something  stated  to  be  a  portion  of  certain 
specific  property,  together  with  the  testator's  household 
furniture  and  effects  of  what  nature  or  kind  soever,  is  given 
to  a  legatee,  and  the  testator  then  makes  other  gifts,  the 
earlier  gift  being  clearly  not  residuary  will  otily  pass  things 
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Chap.  XXIII.  ejusdem  generis  with  those  enumerated.     EawHngs  v.  Jenningn^ 
13  Ves.  39. 

And  it  would  seem  that  where  there  is  a  gift  of  certain 
articles  and  all  other  goods  of  whatever  kind  to  a  legatee  at 
the  commencement  of  a  will,  followed  bj  dispositions  of  other 
portions  of  the  testator's  property,  and  the  remainder  of  the 
latter  property  is  given  to  the  same  legatee,  it  is  clear  that  the 
first  gift  was  not  meant  to  be  residuary.  Wrench  v.  Jutting^ 
3  B.  621. 

So,  too,  a  gift  of  the  remainder  of  the  testator's  money  and 
effects  to  be  expended  in  purchasing  a  stdtable  present  for  his 
godson  must  be  read  as  limited  to  things  ejusdem  generis  with 
money.  Borton  v.  Dunbar,  1  Giff.  221 ;  2  D.  F.  &  J.  338 ; 
30  L.  J.  Ch.  8. 

3.  Or,  again,  the  testator  may  show  by  subsequent  reference, 
or  explanation  that  he  meant  only  things  ejusdem  generin 
to  pass.  Sutton  v.  Sharp,  1  Buss.  149  ;  see  A.-G.  v.  Wiltshire, 
16  Sim.  38. 


or  there  is  an 

explanatory 

reference. 


Effect  of 
B.  24  of 
WiUa  Act. 


Effect  of 
B.  25  of 
Wills  Act. 


II.  What  Passes  under  a  Residuary  Gift. 

By  sect.  24  of  the  Wills  Act,  every  will  shall  be  construed 
with  reference  to  the  real  and  personal  estate  comprised  in  it, 
to  speak  and  take  effect  as  if  it  had  been  executed  immediately 
before  the  death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will. 

By  sect.  25,  unless  a  contrary  intention  shall  appear  by  the 
will,  such  real  estate  or  interest  therein  as  shall  be  comprised 
or  intended  to  be  comprised  in  any  devise  in  such  will  con- 
tained, which  shall  fail  or  be  void  by  reason  of  the  death  of 
the  devisee  in  the  lifetime  of  the  testator,  or  by  reason  of  such 
devise  being  contrary  to  law,  or  otherwise  incapable  of  taking 
effect  shall  be  included  in  the  residuary  devise,  if  any,  contained 
in  such  will. 

These  sections  abolish  the  old  law  by  which  a  residuary 
devise  included  neither  land  acquired  by  the  testator  after  the 
date  of  his  will,  nor  land  the  devise  of  which  by  the  will  failed 
by  lapse  or  otherwise. 
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There  is  now,  therefore,  no  distinction  in  its  scope  and  Cha?.  xxiii. 
operation  hetween  a  residuary  devise  and  a  residuary  bequest. 
Each  passes  property,  within  the  meaning  of  the  words  used, 
which  belonged  to  the  testator  at  the  time  of  his  death,  and  eacli 
passes  property  the  gift  of  which  fails  through  lapse,  invalidity, 
or  from  any  other  cause. 

The  words  not  otherwise  disposed  of,  or  not  herein  specifically  Rosidue  not 
bequeathed,   added  to  a  residuary  gift  mean  not  otherwise  diapoBelTof 
efieotually  disposed  of    or  bequeathed,   and  do  not  exclude  ^  ^^^  ^^^J^ 

^  i-  1  '  bequeathed. 

property  the  gift  of  which  fails  through  lapse  or  invalidity. 
Green  v.  Dunn,  20  B.  6 ;  Le  Trafford  v.  Tempe%t,  21  B.  564  ; 
Patching  v.  Barnett,  28  W.  E.  886,  890  ;  Johns  v.  Wikon, 
(1900)  1  Ir.  342;  In  re  Mason;  Ogden  v.  Mason,  (1901)  1  Ch. 
619,  626. 

Where  general  words,  such  as  all  other  my  lands  or  the  like  Residuary 
are  used,  which,   according    to    their   natural   meaning,   are  i^^es 
BuflBcient    to    include    such    interests    as  a  reversion  (a),   or  J^maSdera. 
remainder  (h),  or  leaseholds  for  lives  (c),  those  interests   are  leaseholds 

for  lives. 

not  to  be  excluded  because  some  of  the  limitations  of  the  will 
cannot  take  effect  as  regards  the  reversion  or  remainder,  or 
are  inappropriate  to  a  terminable  interest  like  leaseholds  for 
lives.  A,-G.  V.  Vigor,  8  Ves.  256;  Church  v.  Mundy,  15  Ves. 
296;  Doe  d.  Chohnondeley  v.  Weatherhy,  11  East,  322;  Good- 
right  d.  Earl  of  Buckingham  v.  Marquis  of  Downshire,  2  B.  &  P. 
600 ;  Doe  d.  Hoicell  v.  Thomas,  1  M.  &  Gr.  335  ;  William  d. 
Hughes  v.  Thomas,  12  East,  141 ;  Doe  d.  Nethercote  v.  Bartle, 
5  B.  &  Aid.  492 ;  Mostyn  v.  Champneys,  1  Bing.  N.  C.  341 ; 
Doe  d.  Pell  v.  Jeyes,  1  B.  &  Ad.  593  (a  deed) ;  Kelly  v.  Duffy, 
4  L,  E.  Ir.  601 ;  Jacob  v.  Jacob,  78  L.  T.  451,  825 ;  82  L.  T. 
270  (a) ;  Ford  v.  Ford,  6  Ha.  486  (6) ;  Fitzroy  v.  Emard,  3 
Buss.  225  ;  Weigall  v.  Brome,  6  Sim.  99  (c).  Roe  d.  James  v. 
Atis,  4  T.  E.  605,  is  overruled ;  see  Tennent  v.  Tennent,  1  J.  & 
Lat.  379,  388. 

On  the  other  hand,  if  a  reversion  is  referred  to  as  descending 
to  a  son  to  whom  it  could  not  pass  if  it  is  included  in  the  will, 
it  will  not  pass  by  the  will.  Strong  v.  Teatt,  2  Burr.  912  ;  3 
B.  P.  0.  219;  Hounsellr.  Dunning,  (1902)  1  Ch.  512. 

Again,  a  testator  may  have  given  partial  interests  in  land  by  Reversion 
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Chftp.  zzin. 
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created  by 
the  will. 


Devise  of 
lands  not 
settled. 


Ultimate 
trust  of 
personalty 
for  testator. 


his  will,  and  the  question  then  arises,  whether  a  subsequent 
residuary  devise  passes  the  reversion  of  those  lands.  It  is  well 
settled  that  it  does,  though  the  residuary  devise  may  be  of  lands 
"  not  hereinbefore  devised  or  disposed  of,"  and  there  may  be 
directions  or  limitations  which  are  not  appropriate  to  the  rever- 
sion in  the  lands  previously  devised.  Rooke  v.  Rookey  2  Vem. 
461 ;  L^dcoU  v.  Welloica,  3  Mod.  229 ;  Taaffe  v.  Ferrall,  10  Ir. 
Ch.  183;  Tmnent  v.  Tennent,  1  J,  &  Lat.  379;  Doe  d,  Moreton 
V.  Fossick,  1  B.  &  Ad.  186  ;  Monns  v.  Lloyd,  33  L.  J.  Ex.  202 ; 
Alliston  V.  Chappie,  6  Jur.  N.  S.  288. 

But  a  general  devise,  that  only  excepted  which  he  had 
given  to  his  three  sons  in  tail,  has  been  held  not  to  include 
the  reversion  upon  the  estates  tail.  Hyley  v.  Hyley,  3  Mod. 
228. 

A  testator  may  of  course  exclude  from  a  general  devise  par- 
ticular lands,  if  he  uses  appropriate  words.  But  a  layman,  who 
desires  to  exclude  from  such  a  devise  lands  which  he  has  settled, 
would  probably  not  be  successful  in  doing  so,  for  a  series  of 
authorities  shows  that  a  devise  of  lands  not  settled  or  out  of 
settlement,  or  of  unsettled  lands,  includes  any  interest  in  the 
settled  land  which  the  testator  has  power  to  dispose  of,  such 
as  a  reversion  in  fee  limited  to  him  by  the  settlement.  This 
is  so,  though  some  of  the  limitations  of  the  will  are  in  favour 
of  persons  to  whom  the  settled  lands  are  alresdy  limited  by 
the  settlement,  or  are  otherwise  not  applicable  to  the  rever- 
sion. Cooke  V.  Qerrard,  1  Lev.  212 ;  Strode  v.  Russel,  2  Vem. 
621 ;  Chester  v.  Chester,  3  P.  W.  66 ;  Glover  v.  Spendlove,  4 
B.  0.  C.  337 ;  Crowe  v.  Noble,  Sm.  &  B.  12 ;  Incorporated 
Society  v.  Richards,  1  Dr.  &  War.  258 ;  Jones  v.  Skinner,  5 
L.  J.  Ch.  87 ;  Kelly  v.  Duffy,  4  L.  E.  Ir.  601.  Ooodtitle  d. 
Daniel  v.  Miles,  6  East,  494,  imless  it  can  be  supported  on  the 
special  language  used,  must  be  considered  overruled :  see  Tennent 
V.  Tennent,  1  Jo.  &  Lat.  379,  388. 

The  principle  above  stated  has  been  applied  to  an  interest  in 
remainder  in  personal  property  limited  by  a  settlement  to  the 
testator,  his  executors  and  administrators,  which  was  held  to 
pass  under  a  devise  of  property  not  included  in  the  settlement. 
Wahh  V.  Green,  31  L.  E.  Ir.  338. 
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A  devise  of  lands  in  Glouoestersliire,  Worcestershire,  and  Ch^?-  xxin. 
elsewhere,  expressed  to  be  subject  to  certain  limitations  created  DeTisesabject 
by  the  testator's  marriage  settlement,  does  not  limit  the  of  se^em^ 
devise  to  the  reversion  in  the  settled  estates  which  were  f^u^e'undi 
all  in  the  counties  named.  Freeman  v.  Duke  of  Cluindosj  not  settled. 
Cowp.  363. 

With  regard  to  leaseholds  for  years,  a  general  devise  of  lands.  Leaseholds 
tenements,  and  hereditaments  before  the  Wills  Act  did  not  carry  beiOTTthe 
them,  if  there  were  any  freeholds ;  on  the  other  hand,  if  there  ^^  ^^' 
were  no  freeholds,  leaseholds  might  pass.     Hose  v.  Bartlettj 
Cro.  Car.  292 ;  Thompson  v.  Lawley,  2  B.  &  P.  303 ;  Gully  v. 
Dam,  10  Eq.  562. 

But  leaseholds  passed  under  a  gift  of  lands  or  of  real  estate.  Words  of 

•  •ji  J  TTixii  •x/»        description 

if  there  were  any  words  applicable  to  them,  or  an  intention  applicable  to 
could  be  gathered  from  the  will  that  they  were  to  be  included.  1®*8®^<»^- 
Thus  leaseholds  passed  under  the  description  lands  which  the 
testator  ^Hhen    stood   seised    or    possessed  of,  or  any  ways 
interested  in."    Addk  v.  Clementy  2  P.  W.  456. 

The  word  "  possessed  "  was  considered  the  important  word, 
and  leaseholds  did  not  pass  under  a  similar  devise  without  the 
word  possessed.  PUtol  v.  Riceardsouy  2  P.  W.  459,  n. ;  Davis 
V.  Gibbsy  3  P.  W.  26. 

And  leaseholds  passed  where  the  devise  was  subject  to  ground 
rents  or  to  certain  persons  to  hold  for  ever,  or  otherwise  according 
to  the  nature  and  tenures  thereof.  Hartley  v.  Hurle,  5  Ves. 
640 ;  Swtjf  V.  Swifty  1  D.  F.  &  J.  160. 

The  same  result  followed  if  the  lands  were  described  by 
acreage,  which  could  only  be  satisfied  by  including  leaseholds. 
Goodman  v.  Edwards,  2  M.  &  K.  759. 

Sect.  26  of  the  WiUs  Act  enacts  that  a  devise  of  the  land  of  s.  26  of  the 

Wills  Act 

the  testator,  or  of  the  land  of  the  testator  in  any  place  or  in 
the  occupation  of  any  person  mentioned  in  his  will  or  otherwise 
described  in  a  general  manner  and  any  other  general  devise, 
which  would  describe  a  customary  copyhold  or  leasehold  estate, 
if  the  testator  had  no  freehold  estate  which  could  be  described 
by  it,  shall  be  construed  to  include  the  customary  copyhold  and 
leasehold  estates  of  the  testator,  or  his  customary  copyhold  and 
leasehold  estates  or  any  of  them  to  which  such  description  shall 
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Cliap.  XXIII.  extend  as  the  case  may  be  as  well  as  freehold  estates  unless  a 
contrary  intention  shall  appear  by  the  will. 

The  section  was  probably  intended  to  do  no  more  than  to 
abolish  the  rule  established  by  Rose  v.  Bartktf,  and  other  cases, 
and  to  leave  the  Court  to  ascertain  the  testator's  intention 
unfettered  by  technical  rules.  See  Biitkr  v.  Butler^  28  Ch.  D. 
7-3 ;  Ite  Davison ;  Groenwell  v.  Darison,  58  L.  T.  304. 

The  section  is  not  limited  to  a  devise  of  "  land,"  but  applies 
to  any  general  devise.  It  does  not  apply  to  a  devise  of  "  real 
estate."  Butler  v.  Butler^  28  Ch.  D.  66  ;  ifc  Davison; 
Greenicell  v.  Davison^  58  L.  T.  304. 

There  is  a  contrary  intention  if  the  will  contains  an  express 
devise  of  leasehold  estate.  In  re  Out/ton  and  Bosenberg^s 
Contract,  (1901)  2  Ch.  591. 

A  contrary  intention  is  not  shown  by  the  fact  that  the 
lands  in  question  ore  devised  in  strict  settlement  without 
any  provision  to  prevent  the  leaseholds  from  vesting  inde- 
feasibly  in  the  fii-st  tenant  in  tail  at  his  birth.  Wilson  v. 
Uden,  11  B.  237;  5  Ex.  752;  14  B.  317;  18  Q.  B.  474; 
16  B.  153. 

But  if  there  is  a  direction  to  accumulate  the  rents  and 
profits  during  the  minority  of  a  tenant  for  life  or  in  tail,  and 
if  he  attains  twenty-one  to  pay  the  accumulations  to  him,  or 
if  he  dies  imder  twenty-one  to  invest  them  in  freehold  land,  to 
be  settled  to  the  same  uses — ^a  direction  inconsistent  with  the 
absolute  vesting  of  the  leaseholds  in  a  tenant  in  tail  at  birth — 
and  a  power  of  selling  the  "  lands  "  and  investing  the  proceeds 
in  leaseliolds,  to  be  settled  upon  the  same  trusts,  but  so  that 
they  shall  not  vest  in  any  tenant  in  tail  dying  under  twenty- 
one,  and  there  is  a  gift  of  the  residuary  personal  estate  upon 
trusts  corresponding  with  the  uses  of  the  devised  lands  with 
the  same  proviso  against  absolute  vesting,  the  testator  by  the 
provisions  against  the  vesting  of  leaseholds  in  any  tenant  in 
tail  dying  under  twentj'-one  shows  that  he  would  have  inserted 
similar  provisions  in  the  devise  of  the  "  lands  "  unless  he  had 
intended  leaseholds  not  to  pass  under  that  name.  Prescott  v. 
Barker,  9  Ch.  174. 
Residuaiy  In   like  manner  a   residue  of   personalty  has   the  largest 

bequests. 
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operation.     It  sweeps  in  property  of  which  no  disposition  is  Chap,  xxiii. 

attempted,   and  property  of  which  an  attempted  disposition 

fails. 

It  has  been  held  to  include  property  directed  to  be  considered 
as  part  of  the  testator's  personal  estate,  and  to  go  in  a  due 
course  of  administration.     Scott  v.  MoorCy  14  Sim.  53. 

But  the  terms  in  which  the  residue  is  given  may  exclude  Language  of 
certain  property.  b^^^L^y 

Thus,  though  a  '* small  balance,"  or  "  any  little  money  left"  (a),  1^°^*  i** 

oporation. 

would  include  any  balance  that  may  remain  after  making  the  small 
payments  directed  by  the  testator,  "  the  small  remainder  "  will  remSS^*^ 
not  include  interests  that  lapse  (6).    Page  v.  Young^  19  Eq.  501 ; 
In  re  Douglas;   Douglas  v.   Simpson,    (1905)   1   Ch.  279(a); 
A.'O,  V.   Johnstone^  Amb.   576  (6),   see  Bland   v.    Lamb,    2 
J.  &  W.  399. 

A  recital  by  the  testator  in  his  will  that  certain  property  is  Recital  that 
settled  in  a  particular  manner  when  it  is  not  so  settled,  does  MttWl  does 
not  prevent  the  property  from  passing  under  a  gift  of  residue.  J^not^wtUed  *^ 
In  re  Bagot ;  Paton  v.  Ormerod,  (1893)  3  Ch.  (348,  overruling 
so   far  as  contra   Circuitt  v.   Perry,   23   B.   275 ;    Harris  v. 
Harris,  I.  E.  3  Eq.  610  ;  Hawks  v.  Long  ridge,  29  L.  T.  449 ; 
Clibborn  v.  Clibhorn,  9  Ir.  Jur.  381. 

If  there  is  a  residuary  gift,  and  certain  property  is  excepted  Property 
from  it  which  is  disposed  of  by  a  later  or  earlier  part  of  the  reside  may 
will,  the  presumption  is  that  the  exception  was  made  for  the  ^^^' 
purposes  of  the  particular  disposition,  and  if  that  disposition 
fails    the    excepted    property  passes    by  the    residuary   gift. 
Evans  v.  Jones,  2  Coll.  516 ;    Wingfield  v.  Newton,  cit.  2  Coll. 
520 ;    Thompson  v.   Whitelock,  4  De  G.  &  J.  490 ;    Ton-ena  v. 
Millington,  26  W.  E.  753;  Blight  v.  Hart  noil,  23  Ch.  D.  218; 
Re  Powell ;    Campbell  v.   Campbell,  83  L.   T.  24 ;   Re  Jupp ; 
Oladman  v.  Jupp,  87  L.  T.  739. 

If,  however,  no  disposition  of  the  excepted  property  is 
attempted  by  the  testator,  or  a  codicil  recognises  that  an 
attempted  disposition  has  failed  and  confirms  the  will,  the 
same  reasoning  does  not  apply,  and  the  excepted  property 
is  undisposed  of.  In  re  Fraser ;  Lowther  v.  Fraser,  (1904) 
1  Ch.  726. 
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Chap.  xxm.  Nor  does  it  apply,  if  the  true  conclusion  upon  the  construc- 
tion of  the  will  is,  that  the  excepted  property  was  excepted  for 
all  purposes.  Wainman  v.  Field,  Kay,  607  ;  explained  and  not 
approved  in  Blight  v.  Eartnoll,  23  Ch.  D.  218,  220,  223. 

In  some  cases  an  exception  has  been  held  to  except  the 
property  in  question  only  from  certain  administratiye  powers, 
such  as  a  trust  for  sale,  and  not  to  prevent  the  property  from 
passing  under  the  residuary  gift.  Jame^  v.  Irving,  10  B.  276; 
Dobson  V.  Banks,  32  B.  259. 

Limit  of  role  In  order  that  the  principle  of  the  above  cases  may  apply 
jropertj.  there  must  be  on  the  one  hand  a  clear  residuary  gift,  and  on 
the  other  hand  an  exception  from  it.  If  the  testator  declares 
his  intention  of  disposing  of  certain  property  by  codicil,  and 
then  gives  his  residue  not  "reserved  to  be  disposed  of  by 
codicil,''  the  only  gift  is  a  gift  of  limited  residue,  and  if  the 
excepted  property  is  not  disposed  of  by  codicil  there  is  no 
residue  into  which  it  can  fall.     Davers  v.  Detces,  3  P.  W.  40. 

In  the  same  way,  if  the  gift  is  of  residue  beyond  10,000/., 
which  sum  is  directed  to  be  set  apart,  the  residue  by  the  force 
of  the  description  used  cannot  include  any  part  of  the  10,000/., 
which  lapses.     Green  v.  Perticee,  5  Ha.  249. 

Residue  of  Where  the  residue  is  given  in  certain  shares,  and  a  legacy 

rebidue.^  ^  given  out  of  one  of  those  shares,  and  the  residue  of  that 
share  is  then  disposed  of,  the  question  arises,  whether  the 
last  mentioned  residue  carries  the  legacy  if  the  legacy  is 
revoked  or  fails  by  lapse.  It  has  been  held,  in  two  cases, 
that  it  does  not  and  that  the  legacy  is  undisposed  of.  But 
those  cases  have  been  disapproved,  and  they  will  not  be 
followed  if  the  share  is  given  over  as  a  whole  in  certain 
events.  Skrt/msher  v.  Northcote,  1  Sw.  566 ;  Lloyd  v.  Lloyd, 
4  B.  231 ;  In  re  Parker;  Stephenson  v.  Parker,  (1901)  1  Ch. 
408. 

When  a  share  of  residue  is  given  as  to  one-fourth  in  a 
certain  way,  and  as  to  the  rest  upon  other  trusts,  the  word 
"rest"  may  be  equivalent  to  the  remaining  three-fourths  so 
that  it  would  not  pass  the  first  fourth  if  it  becomes  undisposed 
of.     Simmons  v.  Rudall,  1  Sim.  N.  S.  115. 
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Where  the  residue  is  given  between  several  persons  nomi-  Chap,  xxni. 
natim  as  tenants  in  common,  and  the  gift  to  one  of  them  is  Revocation  of 
revoked,  the  gift  of  that  shore  lapses,  whether  the  revocation  reddae. 
be  of  the  share  or  of  the  trusts  of  the  will,  so  far  as  thej  relate 
to  the  share.      Cressicell  v.   Cheslyn^   2  Ed.   123 ;    Ramaay  v. 
Shelmerdine,  L.  E.   1  Eq.  129 ;    Sykes  v.   SykeSy  4  Eq.  200 ; 
3  Ch.  301. 

But  if  the  share  of  a  member  of  a  class  is  revoked  there  is 
no  lapse.    M'Kay  v.  M'Kay,  (1900)  1  Ir.  213. 

If  a  share  is  expressed  to  be  revoked  with  a  view  to  put  the 
other  residuary  legatees  on  an  equality  with  the  one  whose  share 
is  revoked,  the  revoked  share  passes  to  the  others.  Vaudrey  v. 
Howard,  2  W.  E.  32. 

Where  the  residue  is  completely  disposed  of,  and  by  a  subse- 
quent clause,  the  testator  directs  that  another  person  is  to  take 
a  share,  the  effect  of  a  revocation  of  the  latter  gift  is  to  leave 
the  earlier  gift  of  the  whole  residue  effectual.  Harris  v.  Davis^ 
1  Coll.  416. 

Where  a  testator  revokes  or  alters  a  gift  of  a  share  of  residue,  Direction  ihat 
and  directs  that  the  share,  or  the  share  subject  to  tbe  alteration,  residue  shall 
shall  fall  into  residue,  or  gives  a  similar  direction  in  the  event  J^du^^ 
of  the  trusts  of  a  share  of  residue  not  taking  effect  or  becoming 
exhausted,  there  is  no  lapse,  but  the  share  is  divisible  amongst 
the  other  residuary  legatees.  In  re  Palmer;  Palmer  v. 
AnsicortAf  (1893)  3  Ch.  369 ;  In  re  Allan ;  Dow  v.  Cassaigney 
(1903)  1  Ch.  276,  overruling  Humble  v.  Shore,  7  Ha.  247 ; 
1  H.  &  M.  650.  The  cases  in  which  Humble  v.  Shore  was 
followed,  Lightfoot  v.  Burstall,  1  H.  &  M.  546 ;  In  re  Barker^s 
Estate;  Hetherington  v.  Longridge,  15  Ch.  D.  635;  Re  Bevis^s 
Trusts,  20  W.  E.  359 ;  and  In  re  Savage's  Trusts,  50  L.  J.  Ch. 
131,  must  also  be  taken  as  overruled.  See  also  Crawshaw  v. 
Crawshaw,  14  Ch.  D.  817 ;  29  W.  E.  68  ;  In  re  Rhoades ;  Lane 
V.  Rhoades,  29  Ch,  D.  142  ;  In  re  Ballance,  42  Ch.  D.  62  :  Re 
Owen,  36  Sol.  J.  539  ;  Holgate  v.  Jennings,  37  Sol.  J.  303. 

Where  the  residue  was  given  as  to  three  sevenths  to  class  A 
and  as  to  four  sevenths  to  class  B  and  in  a  certain  event  the 
shaie  of  a  member  of  class  A  was  directed  to  lapse  and  form 
part  of  the  residuary  estate  and  the  event  happened,  the  lapsed 
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Chap,  xxni.  share  was  divided  as  to  three  sevenths  among  the  other  members 
of  class  A,  and  as  to  four  sevenths  among  the  members  of 
class  B.     In  re  Waud ;  Escn'if  v.  Waud,  (1907)  1  Ch.  391. 

Where  one  of  the  residuary  legatees  dies,  and  the  testator,  by- 
codicil,  confirms  the  will,  except  as  to  any  legacy  lapsed,  it  has 
been  held  that  the  share  of  the  deceased  legatee  is  undisposed 
of.    Be  Miiry  Wood's  WiU,  29  B.  236. 


III.  Particular  Kesidue. 

A.  Reniduc  of  Particular  Property  Belonging  to  Testator, 

Particular  The  analogy  of  general  residuary  gifts  has  been  applied  to 

gifts  of  the  residue  of  particular  portions  of  the  testator's 
personal  pix)perty,  but  not  to  gifts  of  the  residue  of  particular 
lands. 

Reeidae  of  Where  a  testator  disposes  of  part  of  his  lands  comprised  in  a 

particular  settlement  or  in  a  particular  parish,  and  then  devises 
the  residue  of  those  lands,  the  residuary  devise  is  specific,  and 
will  not  carry  a  lapsed  share.  In  re  Brown's  Trm*Hy  1  K.  &  J. 
522 ;  Springett  v.  Jennings,  6  Ch.  333. 

^eidueof  In  the  case  of  personalty,  where    the  testator  cannot    be 

penonaltj.  Supposed  to  have  in  his  mind  the  distinct  portions  of  which  the 
property  is  composed,  a  different  rule  applies.  If  he  disposes 
of  a  particular  portion  of  his  personalty,  and  then  gives  the 
residue  of  that  portion,  whether  it  is  described  as  residue  not 
othervN'ise  disposed  of  or  after  payment  of  the  sums  previously 
given,  the  particular  residue  passes  shares  in  the  property  which, 
lapse  or  are  invalidly  given.  De  Traffbrd  v.  Tempest^  21  B. 
564 ;  Ashtoti  v.  Wood^  43  L.  J.  Ch.  715;  Champneg  v.  Dact/^ 
1 1  Ch.  D.  949  ;  In  re  Larking ;  Larking  v.  Larking,  37  Ch.  D. 
310 ;  La}2gan  v.  Bergin,  (1896)  1  Ir.  331  ;  M'lTatj  v.  WKay^ 
(1900)  1  Ir.  213 ;  Johns  v.  Wikon,  (1900)  1  Ir.  342;  De  Quette- 
rille  V.  De  Quettcville,  93  L.  T.  579. 

On  the  other  hand  the  gift  of  the  residue  of  particular  thisgs 
may  upon  the  construction  of  the  will  be  specific,  and  in  that 
case  it  will  not  carry  gifts  of  the  things  which  fail.  Patching  v, 
Barnett,  28  W.  R.  886,  889. 
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Ohap.  XXTTI, 

B.  Residue  of  Appointed  Property. 

If  the  property  subject  to  the  power  is  land,  and  part  of  the  Appointment 
land  is  appointed  to  one  person  and  the  residue  to  another,  the       ^  * 
residue  is  specific  and  does  not  pass  the  land  first  appointed  if 
the  appointment  fails    through  lapse  or  invalidity.      In  re 
Sroion^B  TrustSj  1  K.  &  J.  522 ;  see  In  re  Mason ;   Ogden  v. 
Ma^on,  (1901)  1  Ch.  619,  628. 

On  the  other  hand,  in  the  case  of  personalty  a  gift  of  the  Appointment 
residue  of  an  appointed  fund,  whether  the  power  is  general  or  residoe^lrriee 
special,  carries  interests  in  the  fund  which  have  been  appointed,  "^y^^^ 
but  the  appointments  of  which  fail  from  lapse  or  invalidity,  appointed. 
Falkner  v.  Butler^  Amb.  514 ;  Oke  v.  Heathy  1  Ves.  Sen.  134 ; 
Carter  v.  Taggart,  16  Sim.  423;  In  re  SaiTies'  Trust,  Jo.  199; 
Jn  re  Hunt's  Trusts,  31  Ch.  D.  308 ;    In  re  Marten ;  Shaw  v. 
Marten,  (1902)  1  Ch.  314. 

This  is  so,  though  the  residue  is  given  "  after  payment  "  of  EflPect  of 

words  "  ftftef 

the  appointed  sums.     Cases  supra,  payment.*' 

The  fact,  that  an  appointed  sum  is  directed  to  fall  into  the 
residue  in  a  certain  event,  which  does  not  happen,  does  not 
prevent  it  from  falling  into  residue,  if  it  is  invalidly  appointed. 
In  re  Meredith's  Trusts,  3  Ch.  D.  757. 

If  the  appointment  of  the  residue  is  in  efFect  the  appointment  The  reeidae 
of  a  specific  sum,  it  does  not  carry  sums  which  lapse  or  are  Bp^ific  bum. 
invalidly  appointed.     Easum  v.  Appleford,  3  M.  &  Cr.  56  ;   In 
re  Jeaffreson's  Trusts,  2  Eq.  276 ;  see  RatcUffe  v.  Ilampson,  1 
Jur.  N.  S.  1104. 

If  the  proper  construction  is  that  the  residue,  though  specific.  Specific 
is  appointed  subject  to  certain  payments  which  are  not  within  ject  to  prior 
the  power,  the  appointee  takes  free  from  the  charge.     In  re  "^^*^fl^*«- 
Jeaffreson's  Trusts,  2  Eq.  276 ;  Dotrglass  v.  Waddell,  17  L.  E. 
Ir.  384. 

IV.  Questions  between  Eeal  and  Personal  Eesidue. 

As  a  general  rule  land  subject  to  a  trust  for  sale  is  to  be  Land  held  on 
treated  as  personalty,  and  personalty  subject  to  a  trust  for  » personalty, 
investment  in  land  is  to  be  treated  as  land. 
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ciiap.  xzill.  A  devifie  of  land  does  not,  therefore,  cany  the  proceeds  of 
sale  of  land  subject  to  a  trust  for  sale  (a) ;  such  proceeds  -pssa 
under  a  gift  of  residuary  personal  estate  (b).  On  the  other 
hand,  a  gift  of  residuary  personalty  does  not  pass  a  fund 
subject  to  a  trust  for  investment  in  land  (c) ;  such  a  fund 
passes  under  a  devise  of  land  (J).  Aduma  v.  Austen j  3  Buss. 
461  (a) ;  Stead  v.  Neicdigate^  2  Mer.  521  (J) ;  Oillies  v.  Long- 
lands,  4  De  G.  &  S.  372 ;  In  re  Greaves'  Settlement  Trusts^  23 
Ch.  D.  313  (c) ;  In  re  Duke  of  Cleveland's  Settled  Estates,  (1893) 
3  Ch.  244  {d) ;  see  In  re  Harman ;  Lloyd  v.  Tardy,  (1894)  3 
Ch.  607. 

There  is  no  distinction  for  this  purpose  between  a  devise  or 
bequest  and  an  appointment.     Oale  v.  Oale,  21  B.  349 ;  Blake 
V.  Blake,  15  Ch.  D.  481,  approved  In  re  Moses;   Beddington  v. 
Beddington,  (1902)  1  Ch.  100. 
Power  to  Upon  similar  principles,  where  a  testator  has  power  to  devise 

and  a  fium  land  and  also  a  sum  of  money  charged  on  the  land,  the  land 
passes  under  a  devise  of  land  and  the  money  under  a  gift  of 
personalty.     Clifford  v.  Clifford,  9  Ha.  675. 
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EXECUTION   OF  GENERAL   POWERS, 


Sect.  27  of  the  Wills  Act  enacts  that  a  general  devise  of  the  Chap.  ZXIV. 
real  estate  of  the  testator,  or  of  the  real  estate  of  the  testator  Effect  of 
in  any  place  or  in  the  occupation  of  any  person  mentioned  in  ^au^ct  on 
his  will  or  otherwise  described  in  a  general  manner,  shall  be  general 
construed  to  include  any  real  estate  or  any  real  estate  to  which 
such  description  shall  extend  (as  the  case  may  be)  which  he 
may  have  power  to  appoint,  in  any  manner  he  may  think 
proper,  and  shall  operate  as  an  execution  of  such  power  unless 
a  contrary  intention  shall  appear  by  the  will.     And  in  like 
manner  a  bequest  of  the  personal  estate  of  the  testator  or  any 
bequest  of  personal  property  described  in  a  general  manner 
shall   be  construed   to  include  any  personal    estate,   or  any 
personal  estate  to  which  such  description  shall  extend  (as  the 
case  may  be)  which  he  may  have  power  to  appoint  in  any 
manner  he  may  think  proper,  and  shall  operate  as  an  execu- 
tion of  such  power  unless  a  contrary  intention  shall  appear  by 
the  will. 

The  section  does  not  apply  to  the  will  of  a  person  domiciled  Whether 
abroad,  unless  the  will  shows  an  intention  that  English  rules  appU^  to 
of  construction  are  to  be  adopted.    In  re  Price  ;  Tmnlin  v.  Latter^  domicU^'^'^ 
(1900)  1  Ch.  442 ;   In  re  D'Este's  Settlement  Trusts ;   Poulter  a^wa^. 
Y.D'Este,  (1903)  1  Ch.  898;   In  re  Scholefield ;    Scholefield  v. 
St.  John,  (1905)  2  Oh.  408. 

The  effect  of  the  section  is  to  put  property  over  which  the 
testator  has  a  general  power  of  appointment  in  the  same 
position  as  his  own  property. 

A  power  to  appoint  by  will  only  is  a  general  power  within  the  Testamentary 
section.    Re  PmceWs  Trust,  18  W.  E.  228  ;  39  L.  J.  Ch.  188.    ^''^^' 
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Chap.  XXIV. 


Power  to 
appoint  b J 
'A  ill  referring 
to  power. 


Oif  t  on  trusts 
to  be  declared 
by  wife  of 
her  residuary 
estate. 


Power  to 
charge  and 
appoint. 


Chandler  v. 
Fococh, 


A  power  to  appoint  generally,  with  the  exception  of  specified 
persons,  is  not  a  general  power  within  the  section.  In  re 
Byron's  Settlement;   Williams  v.  Mitchell,  (1891)  3  Ch.  474. 

Such  a  power  might  be  within  the  section  if  the  excepted 
persons  were  dead  when  the  power  was  exercised.  In  re 
Byron's  Settlement^  supra, 

A  power  to  appoint  by  will  expressly  referring  to  the  power 
is  not  a  general  power  within  the  section.  In  re  Phillips; 
Eobinson  v.  Burke,  41  Ch.  D.  417 ;  In  re  Tarrant's  Trust,  58 
L.  J.  Ch.  780 ;  PhilUps  v.  Cayley,  43  Ch.  D.  222  (overruling 
In  re  Marsh ;  Mason  v.  Thome,  38  Ch.  D.  630) ;  In  re  Davies  ; 
Bacies  v.  Bavies,  (1892)  3  Ch.  63. 

A  devise  by  a  testator  of  leaseholds  upon  such  trusts  as  his  wife 
might  have  declared  or  should  thereafter  declare  with  respect 
to  the  disposition  of  her  residuary  estate  by  her  will,  gives 
the  wife  a  general  power  of  disposition,  and  a  specific  bequest 
of  the  leaseholds  is  effectual.     Bristoic  v.  Skirrotc,  27  B.  585. 

A  power  to  charge  land  with  a  sum  of  money  and  to  appoint 
the  money  when  charged,  is  not  a  power  within  the  section. 
In  re  Wallinger,  (1898)  1  Ir.  139 ;  In  re  Salvin ;  Marshall  v. 
Woheley,  (1906)  2  Ch.  459. 

But  where  the  testator  gives  his  real  and  personal  estate  on 
trust  for  sale,  and  then  gives  a  beneficiary  power  to  appoint 
that  a  given  sum  may  be  raised  and  paid  to  such  persons  as 
the  donee  of  the  power  thinks  fit,  this  is  in  effect  a  power  to 
appoint  the  sum,  and  is  within  the  section.  In  re  Jones; 
Greene  v.  Gordon,  34  Ch.  D.  65. 

The  meaning  of  the  words  "  personal  estate"  in  the  latter  part 
of  the  section  was  discussed  in  Chandler  v.  Pocock,  15  Ch,  D. 
491 ;  16  Ch.  D.  648. 

In  that  case  land,  over  which  a  testatrix  had  a  general  power 
of  appointment  by  will,  was  subject  to  a  power  of  sale  and  trust 
for  reinvestment  of  the  proceeds  in  land  and  was  sold  and  the 
proceeds  were  handed  over  to  the  donee  of  the  power.  It  was 
held,  that  the  proceeds  passed  under  a  gift  in  the  will  of  the 
donee  of  the  power  of  the  residue  of  her  personal  estate. 

The  case  was  a  peculiar  one  and  is  not  likely  to  occur  again. 
The  decision  of  Jessel,  M.E.,  was  affirmed  by  James  and  Cotton, 


PROPERTY  DESCRIBED  IN  A  GENERAL  MANNER. 


241 


L.JJ.,  Lush,  L.J.,  concurring.  It  is  therefore  a  decision  oiiap.xxiv. 
the  authority  of  which  cannot  be  denied.  But  there  are 
observations,  iespecially  in  the  judgment  of  the  Master  of  the 
Bolls,  which  have  not  been  approved  (see  In  re  Duke  of 
Cleveland's  Settkd  Estates,  (1893)  3  Ch.  244,  250).  The 
irrelevant  fact  that  unless  the  appointed  property  was  included 
there  would  not  be  enough  to  pay  the  legacies,  is  referred  to  in 
the  head-note,  but  there  is  nothing  to  show  that  it  influenced 
the  decision. 

A  gift  of  ^^  such  part  of  my  personal  estate  as  shall  consist  of  What  is 
money  or  securities  for  money "  or  "  of  all  stocks,  shares  and  deftrariW  in 
securities  which  I  possess  or  to  which  I  am  entitled "  is  a  *  fi^^^ral 

*  maDncr. 

bequest  of  personal  property  described  in  a  general  manner, 
and  will  exercise  a  general  power  so  f  cur  as  it  extends  to  property 
of  the  kind  described.  Turner  v.  Tumer,  21  L.  J.  Ch.  843 ; 
In  re  Jacob  ;  Mortimei*  v.  Mortimer^  (1907)  1  Ch.  445. 

The  fact  that  the  power  is  contained  in  a  settlement  made  by  Contrary 
the  testator  before  the  date  of  his  will  raises  no  presumption 
that  the  will  was  not  intended  to  execute  the  power.      In  re 
Clark's  Estate ;  Maddick  v.  Marks,  14  Ch.  D.  422. 

An  attempted  appointment  of  the  fund  is  not  a  contrary 
intention,  and  will  not  prevent  the  residuary  gift  from  passing 
the  property  subject  to  the  power,  though  an  appointment  of 
part  of  the  property  may  have  been  already  made  in  favour  of 
the  residuary  legatee.  Spooner*s  Trust,  2  Sim.  N.  S.  129 ; 
Bernard  v.  MinshuU,  Jo.  276,  300;  Re  Elen;  Romas  v. 
M'Kechnie,  68  L.  T.  816. 

A  contrary  intention  is  not  indicated  by  an  express  confirma-  Confirmation 
tion  of  the  trusts  of  the  instrument  creating  the  power,  where  ^  *®  ®™®"  * 
there  is  anything  to  which  such  confirmation  can  apply ;  as,  for 
instance,  other  settled  property  or  prior  trusts  of  the  property 
over  which  the  testator  has  the  power,  though  the  property 
may  be  disposed  of  in  default  of  appointment.  Lake  v.  Currie, 
2  D.  M.  &  a  636 ;  Hutchin  v.  Osborne,  4  K.  &  J.  252  ;  3  De 
G.  &  J.  142. 

Nor  by  the  fact  that  a  life  interest  is  given  to  a  person  when, 
if  that  person  survives  the  testator,  the  power  will  be  gone, 
Thomas  v.  Jones,  2  J.  &  H.  475  ;  1  D.  J.  &  S.  63. 

T.W.  R 
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Chap.  XXIV.  But  it  has  been  held  that  a  gift  of  property  "  not  otherwise 
disposed  of"  does  not  execute  a  power  where  the  property 
subject  to  the  power  is  disposed  of  in  default  of  appointment, 
Moss  V.  Hartcr^  3  Sm.  &  G.  458,  sed  qu, ;  see  Btfsh  v.  Coican^ 
9  Jut.  N.  S.  429 ;  11  W.  E.  395. 

Appointment  The  appointment  of  a  residuary  legatee  and  the  gift  of  a 
legatee.  general  pecuniary  legacy  are   sufficient  under  the  section  to 

General  execute  a  general  power.      Spooner^s  Trust,  2  Sim.  N.  S.  129 ; 

pecamary  o  x^  ^ 

legacy.  Cli fiord  v.  Clifiord,  9  Ha.  675  ;  A.-G.  v.  Brackenhury,  1  H.  &  C. 

782  ;  IlaicUwrn  v.  Shcdden,  3  Sm.  &  G.  293 ;  Shelford  v.  Acland, 

23  B.  10  ;  Re  Wilkinson,  4  Ch.  587. 

Effect  upon  a  A  direction  to  executors  to  pay  the  testator's  debts  out  of  his 
of  a  direction  personal  estate  operates  as  an  execution  of  a  general  power  in 
to  pay  debts.    ^^^^^  ^f  ^y^^  executor.     Wilda?/  V.  Barneti,  6  Eq.  193. 

A  simple  direction  to  pay  debts  without  the  appointment 
of  an  executor  would  have  the  same  effect.      Laing  v.  Cotcany 

24  B.  112. 

But  the  mere  appointment  of  an  executor  would  probably 
not  be  enough.      Per  Wickens,  V.-C,  In   re  Bacies*    Trusts, 

13  Eq.  16G. 

Power  exer-         By  the  combined  effects  of  sects.  24  and  27,  a  general  power 

cisod  Yyv  will 

made  previous  may  be  exercised  by  a  general  gift  in  a  will  made  prior  to  the 

creatioff™*^'^    instrument  creating  the  power,  and  it  is  now  settled  that  a 

power.  general  devise  or  bequest  executes  a  general  power  contained  in 

a  settlement  subsequently  made  by  the  testator,  though  the  will 

thereby  makes  the  whole  settlement  nugatory.      Bot/es  v.  Cook, 

14  Ch.  D.  63 ;  Airet/  v.  Bower,  12  App.  C.  263,  overruling  In 
re  Ruding^s  Settlement,  14  Eq.  2G0 ;  see,  too.  In  re  Hernando  ; 
Hernando  v.  Saictell,  27  Ch.  D.  284. 

A  subsequent  power  created  by  the  testator  will  of  course 
a  fortiori  be  executed  where  the  previous  will  expressly  gives 
all  property  over  which  the  testator  has  any  power.  Pateh  v. 
Shore,  2  Dr.  &  Sm.  589  ;  Re  Old's  Trusts ;  PengeUey  v.  Herbert, 
54  L.  T.  677. 

Or  where  the  will  expressly  refers  to  the  property,  which  is 
afterwards  settled  by  the  testator,  who  reserves  to  himself  a 
power.     Stillman  v.    Weedon,   16  Sim.  26,  discussed  in  In  re 
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Hayes;  Turnbully,  Hayes,  (1900)  2  Ch.  332,  336;  MeredythY.   Chtp. XXIV. 
Jleredyth,  I.  E.  5  Eq.  565 ;  Cofiehl  v.  Pollard ,  3  Jur.  N.  S.  1203.  ' 

The  same  is  the  case  where  the  power,  though  existing  at  the  GonUngent 
date  of  the  will,  is  then  only  contingent,  being  given  to  the  ^^^' 
survivor  of  two  persons  of  whom  the  testator  is  one.     Thofnas  v. 
Jones,  2  J.  &  H.  475  ;  1  D.  J.  &  S.  63. 

Where  the  settlor  and  testator  were  the  same  person  and  the 
power  was  to  be  executed  by  a  last  will^  and  the  testator  made 
a  will  before  and  another  after  the  creation  of  the  power,  the 
latter  purporting  to  be  his  last  will,  it  was  held  that  the  first 
win  was  not  meant  to  be  an  execution  of  the  power.  Pettinger 
v.  Ambler,  L.  R.  1  Eq.  510. 

Where  the  facts  were :  first  setUement,  with  power  to  appoint 
by  deed  or  will,  will  purporting  to  execute  only  the  power  in 
this  settiement)  second  settlement  under  the  power  in  the  first, 
and  creating  a  power  to  appoint  by  will,  the  will  was  held  not 
to  execute  the  power  in  the  second  settiement.  Thompson  v. 
Simpson,  50  L.  J.  Ch.  461 ;  see,  however,  Airey  v.  Bower,  12 
App.  C.  263. 

It  does  not  appear  to  have  been  decided,  that  a  mere  general  Power  created 
gift  will  execute  a  power  subsequentiy  given  to  the  testator  by  person. 
third  persons,  though  there  can  be  no  doubt  that  it  would. 

But  a  general  gift  will  not  execute  a  power  given  to  the  Power  created 
testator  by  the  wiU  of  a  person  who  survives  him.     Jones  v.  ^r^wL 
Southall,  32  B.  31.  ""^^^ 

It  will  not  do  so,  even  though  the  testator  expressly  refers 
to  the  power  and  purports  to  exercise  it,  Sharpe  v.  HP  Call, 
(1903)  1  Ir.  179. 

It  is  a  question  of  intention,  whether  the  donee  of  a  general  In  what  cases 
power  by  exercising  it  has  taken  the  property  subject  to  the  ment  makes 
power    out    of    the   instrument   creating   the   power  for  all  appoSted^^ 
purposes  or  only  for  the  limited  purpose  of  giving  efiPect  to  tiie  testator's 
the  particular  disposition  expressed.  pmposes. 

No  distinction  for  this  purpose  can  be  drawn  between  the  will 
of  a  man  and  the  will  of  a  married  woman.  Hoare  v.  Osborne, 
12  W.  E.  661  ;  33  L.  J.  Ch.  586  ;  10  Jur.  N.  8.  694,  has  been 
disapproved.     In  re  PinMi's  Settlement,  48  L.  J.  Ch.  741,  743 
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(Jessel,  M.R.) ;  Willoughhy  Osborne  v.  Rohjodke,  22  Oh.  D.  238, 
241  (Fry,  J.) ;  In  re  Be  Lust's  Trusts,  3  L.  E.  Ir.  232,  240. 

An  appointment  to  executors  or  trustees  of  a  fund,  over  which 
the  testator  has  a  general  power,  takes  the  fund  away  from  the 
donees  in  default  of  appointment,  though  some  of  the  trusts 
declared  by  the  testator  may  fail  or  trusts  only  exhausting  part 
of  the  fund  are  declared.  Chamberlain  v.  Hutchinson^  22  B. 
444 ;  Keown's  Estate,  I.  E.  1  Eq.  372  ;  Brtcke}iden  v.  Wtiiiams, 
7  Eq.  310;  Wilkinson  v.  Schneider,  9  Eq.  423;  Scrivefi  v. 
Sandom,  2  J.  iSk  H.  743 ;  In  re  Pinide's  Settlement,  12  Ch.  D. 
667;  In  re  IckeringilVs  Estate ;  Hinsleyy.  Ickeringill,  17  Ch.  D. 
151;  Blight  v.  Hart  noil,  23  Ch.  D.  218;  see  Re  Horton ; 
Horton  V.  Perks,  51  L.  T.  420. 

The  rule  applicable  to  personalty  applies  also  to  real  estate, 
subject  to  a  power,  so  that  an  appointment  to  trustees  upon 
trust  for  a  person,  who  predeceases  the  testator,  takes  the  estate 
from  the  persons  entitled  in  default  of  appointment.  In  re 
Van  Hagen;  Sperling  \.  Rochfort,  16  Ch.  D.  18;  Willoughby 
Osbofme  v.  Eohjoake,  22  Ch.  D.  238  ;  Coxen  v.  Roicland,  (1894) 
1  Ch.  406. 

The  same  doctrine  has  been  applied  where  a  general  power 
was  exercised  by  a  marriage  settlement.  The  settlor  was  held 
to  have  made  the  property  subject  to  the  power  her  own,  so 
that  upon  failure  of  the  ultimate  trusts  of  the  settlement  there 
was  a  resulting  trust  for  the  settlor.  In  re  Scott;  Scott  v. 
Ilanbury,  (1891)  1  Ch.  298. 

The  testator  may  make  the  property  his  own  for  all  purposes 
though  it  is  appointed  to  a  beneficiary  without  the  intervention 
of  trustees ;  for  instance,  if  the  property  subject  to  the  power 
is  treated  as  if  it  belonged  to  the  testator  and  is  blended  with 
his  own  property  in  a  residuary  gift  by  words  referring  to 
property  subject  to  a  power.  Coxen  v.  Rowland,  (1894)  1  Ch- 
406 ;  In  re  Marten ;  Shaw  v.  Marten,  (1902)  1  Ch.  314. 

If  the  residue  is  given  directly  to  a  beneficiary  mthout  any 
words  referring  to  the  power,  or  if  the  testator  expressly 
distinguishes  between  his  own  property  and  that  subject  to  the 
power,  the  intention  cannot  be  gathered  to  make  the  property 
his  own  for  all  purposes.     In  re  Baties'  Trusts,  13  Eq,  163; 
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In  re  Be  LusCs  Trusts,  3  L.  R.  Ir.  232 ;  both  explained  in  In  re  Chap,  ixiv. 
Mririen,  (1902)  1  Ch.  314,  324;  In  re  Boyd;  Kelly  \.  Boyd,  " 
(1897)  2  Ch.  232. 

Again,  a  mere  direction  to  pay  debts  takes  the  fund  from  the 
persons  entitled  in  default  of  appointment  only  so  far  as  it  is     . 
required  to  pay  the  debts.     Lainy  v.  Coiran,  24  B.  112. 

And  where  a  testatrix  by  her  will  only  exercised  the  power 
by  appointing  the  property  to  her  husband  for  life  and  then 
to  her  niece,  and  appointed  an  exeeutor,  but  made  no  other 
disposition  of  her  property,  it  was  held  that  on  the  death  of 
the  niece  before  the  testatrix  the  property  went  as  in  default 
of  appointment.  In  re  Thurston ;  Thurston  v.  EcanSy  32  Ch.  D. 
508 ;  see  Bristoic  v.  Skirrow,  10  Eq.  1. 

Where  a  general  power  of  appointment  over  a  fund  is  AdminUtra- 
exeeuted  by  will,  the  executors  of  the  will,  or  the  adminis-  appointed 
trators  with  the  will  annexed,  are  the  proper  persons  to 
administer  and  give  a  discharge  for  the  fund.  In  re  Philbrick^s 
Trusts,  13  W.  R.  570  ;  34  L.  J.  Ch.  368  ;  Hayes  v.  Oatley,  14 
Eq.  1  ;  In  re  Hoskin's  Trusts,  6  Ch.  D.  229 ;  6  ib.  281 ;  In  re 
Peacock's  Settlement;  Kelceyy,  Harrison,  (1902)  1  Ch.  652. 

This  rule  applies  in  the  case  of  a  will  made  under  a  power 
by  a  married  woman,  who  died  before  the  Married  Women's 
Property  Act,  1882.     In  re  Peacock's  Settlement,  supra. 

Whether  the  fund  passes  to  the  executors  "  as  such  "  within  Passing  to 
the  meaning  of  the  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  "*m sue"'* 
s.  9  (1),  has  been  discussed  with  much  difference  of  opinion. 
See  In  re  Treasure;  Wild  v.  Stanham,  (1900)  2  Ch.  648  ;  In  re 
Maddock;  Lkicellyn  v.  Washington,  (1901)  2  Ch.  372;  In  re 
Power;  Actcorth  v.  Stone,  (1901)  2  Ch.  659;  In  re  Bodson; 
Gibson  v.  Bodson,  (1907)  1  Ch.  284,  as  against  In  re  Moore ; 
Moore  v.  Moore,  (1901)  1  Ch.  691 ;  In  re  Fearnsides;  Baines  v. 
Chadmck,  (1903)  1  Ch.  250 ;  see  also  In  re  Bixon ;  Penfold  v. 
Bixon,  (1902)  1  Ch.  248. 

A  general  devise  or  bequest  will  not,  under  sect.  27,  execute  Power  of 
a  power  of   revocation    and    new  appointment.    Pom/ret  v.  ^d°^w" 
Perriug,  18  B.  618  ;  5  D.  M.  &  G.  776  ;  Palmer  v.  Netcell,  20  appointment. 
B.  32 ;   Charles  v.  Burke,  43  Ch.  D.  223,  n. ;   In  re  Brace ; 
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Chap.  XXIV.  Welch  V.  Coify  (1891)  2  Ch.  671;  In  re  Goulding ;  Dohell  v. 
Button,  48  W.  R.  183;  see  In  re  Weils;  Eardisty  v.  WelU,  42 
Ch.  D.  646. 

However,  a  general  bequest  by  will  has  been  held  to  exercise 
a  general  power,  which  had  been  previously  exercised  by  a 
testamentary  appointment  not  referred  to  in  the  will,  and 
thereby  to  revoke  the  testamentary  appointment.  In  re  Gibbes^ 
Settlement;  White  v.  Randolf,  37  Oh.  D.  143. 
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EXECUTION  OF  SPECIAL  POWERS. 


Special  powers  are  not  within  sect.  27  of  the  Wills  Act.    Chap.  xxv. 
Cloves  V.  Awdnjy  12  B.  604  ;  Bussell  v.  Emselly  12  Ir.  Ch.  377 ;  special 
Re  Caplin's  Will,  2  Dr.  &  Sm.  627 ;  Humphery  v.  Humphenj,  ^Xin  J!'27 
36  L.  T.  90  ;  nolyland  v.  Leicin,  26  Ch.  D.  266.  of  Wills* Act. 

Nor  are  they  within  sect.  25,  so  that  where  a  testamentary  Not  withia 
appointment  under  a  special  power  fails,  a  residuary  gift  will  "'  ^^" 
not  by  virtue  of  that  section  pass  the  property,  the  appointment 
whereof  has  failed.     Holyland  v.  Leicin,  26  Ch.  D.  266 ;  over- 
ruling Fremc  v.  Clement,  18  Ch.  D.  499. 

And  a  will  disposing  of  specific  property  which  the  testator  Not  within 
afterwards  settles,  reserving  to  himself  a  special  power  of  '  ' 
appointment,  does  not,  by  virtue  of  sect.  24  of  the  Wills  Act, 
execute  the  special  power.  In  re  Welh ;  Hardiafy  v.  Welh, 
42  Ch.  D.  646  ;  Doyk  v.  CotjU,  (1895)  1  Ir.  205 ;  In  re  Hayes; 
Turnbull  v.  Hayes,  (1900)  2  Ch.  332 ;  (1901)  2  Ch.  529 ;  not 
following  Stillman  v.  Weedon,  16  Sim.  26. 

Since  the  Wills  Act  the  fact  that  a  person  who  purports  to 
devise  real  estate  has  no  real  estate,  but  has  a  special  power 
to  appoint  real  estate,  is  not  alone  sufficient  to  show  an 
intention  to  execute  the  power. 

It  is  a  question  of  construction  upon  the  whole  will,  whether 
the  special  power  was  intended  to  be  executed.  In  re  Mills ; 
Mills  V.  Mills,  34  Ch.  D.  186;  In  re  Esther  Williams; 
Faulkes  v.  Williams,  42  Ch.  D.  93 ;  Peirce  v.  McNeale,  (1894) 
1  Ir.  118. 

If  the  testator  states,  that  he  does  not  execute  a  power.  Intention  not 

n  .1  I  •11  •  _j  •     1  1  •      to  appoint  on 

because  the  property  will  go  m  a  particular  way,  when  m  am&taken 
fact  he  is  mistaken,  this  cannot  be  treated  as  an  execution  of  ^ffhts  ^  *^^ 
the  power  so  as  to  make  the  property  pass  in  accordance  with 
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his  view.  Langston  v.  Langston^  21  B.  552  ;  In  re  Jack;  Jack 
V.  Jack,  (1899)  1  Ch.  374. 

In  order  to  exercise  a  special  power,  there  must  be  a  reference 
to  the  power  or  to  the  property  subject  to  the  power,  or  an 
intention  otherwise  expressed  in  the  will  to  exercise  the  power. 
Wildhove  v.  Gregory,  12  Eq.  482 ;  Harvey  v.  Hai^ey,  23  W.  R. 
478 ;  In  re  Herdman^a  Trusts,  31  L.  R.  Ir.  87 ;  In  re  Huddle^ 
ston ;  Bruno  v.  Eyston,  (1894)  3  Ch.  595 ;  Byrne  v.  Ctf/linan, 
(1904)  1  Ir.  42. 

1.  What  is  a  suflScient  reference  to  a  power. 

A  ratification  of  the  trusts  of  the  settlement  creating  a  power 
is  no  evidence  of  an  intention  to  execute  the  power.  Re 
Bringloe's  Trust,  26  L.  T.  58. 

A  recital  that  a  person  is  entitled  to  certain  funds  or  to  an 
estate,  over  which  the  testator  has  a  power  of  appointment, 
will  not  amount  to  an  execution  of  the  power  in  favour  of  that 
person.  Minchin  v.  Minchin,  I.  R.  5  Eq.  178,  258 ;  Pennefather 
v.  Pennefather,  I.  R.  7  Eq.  300;  V Estrange  v.  V Estrange, 
25  L.  R.  Ir.  399 ;  Havei'ty  v.  Curtis,  (1895)  1  Ir.  23 ;  see 
Lees  V.  Lees,  I.  R.  5  Eq.  549  ;  In  re  WalsKs  Trusts,  1  L.  R. 
Ir.  320. 

A  reference  to  a  power  as  contained  in  a  settlement  of  1819, 
when  the  power  was,  in  fact,  contained  in  a  re-settlement  of 
1839,  has  been  held  a  sufficient  reference.  Re  Wxlmot,  9  B. 
644. 

Words  referring  to  a  "  beneficial  power  "  do  not  primd  facie 
mean  a  special  power,  though  they  may  do  so  upon  the  language 
of  a  particular  will.  Ames  v.  Cadogan,  12  Ch.  D.  868 ;  Von 
Brockdorffy.  Malcolm,  30  Ch.  D.  172. 

Where  a  testator  gives  his  own  property  and  any  property 
over  which  he  has  any  disposing  power,  and  he  has  only  a 
special  power  of  appointment,  the  latter  words  may  be  sufficient 
to  include  a  special  power.  The  intention  must  be  gathered 
from  the  whole  will.  The  cases  do  not  lay  down  any  general 
principles,  and  are  not  easily  reconcilable. 

The  case  in  favour  of  execution  of  a  special  power  is  strong 
where  it  is  clear  that  a  power  of  appointment  is  referred  to,  or 
the  word  "  appoint "  is  used.     On  the  other  hand,  it  is  weak 
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where  the  word  "  appoint ''  is  absent,  and  though  the  word    Chap.  XXV. 
"  power  "  is  used,  the  context  shows  that  it  is  not  used  in  the 
technical  sense  of  a  power  of  appointment,  but  popularly,  as 
equivalent  to  capacity  or  ability  to  give  by  will.     See  Coohe  v. 
Cmliffe,  17  Q.  B.  245 ;  Syken  v.  CamphcH,  (1903)  1  Ir.  17. 

The  simplest  case  is  where  powers  of  appointment  are  referred  Gift  not  in 
to  in  general  terms  and  the  gift  is  made  to  objects  of  the  power,  po^er. 
and  is  not  in  excess  of  the  power.     In  such  a  case  the  power  will 
be  exercised.     Gaimford  v.  Dunn^  17  Eq.  405  ;  In  re  Smnhurne ; 
'^Sicinburne  v.  P«7^  27  Ch.  D.  696 ;    In  re  Mayhew ;    Spencer  y. 
Cutbushy  (1901)  1  Ch.  677. 

The  fact  that  the  will,  if  treated  as  an  execution  of  the  power,  Gift  in  excega 
gives  a  greater  interest  than  the  power  authorises— for  instance, 
an  absolute  interest  instead  of  a  life  interest — is  not  necessarily 
conclusive  against  an  exercise  of  the  power.      In  re  Teape^s 
Trusts,  16  Eq.  442. 
Nor  is  the  fact  that  a  part  of  the  property  is  given  for  pur-  Gift  to 

persons  not 

poses  not  authorised  by  the  power  or  to  persons  who  are  not  objects, 
objects  of  the  power.     Bailey  v.  Lloyd,  5  Euss.  330  ;  Pidgcly  v. 
Pidgely,  1  Coll.  255  ;  In  re  Smnhurne ;    Swinburne  v.  Pitfy  27 
Ch.  D.  696 ;  Ee  Boyd;  Nield  v.  Boyd,  63  L.  T.  92. 

Nor  the  fact  that  the  property  is  given  as  a  residue  or  even  Trust  to  pay- 
that  it  is  given  upon  trust  to  pay  the  testator's  debts,  as  effect 
may  be  given  to  this  trust  by  limiting  it  to  the  testator's  own 
property.  Cowx  v.  Foster,  1  J.  &  H.  30  ;  Ferries  v.  Jay,  10  Eq. 
550 ;  In  re  Teape^s  Trusts,  16  Eq.  442  ;  In  re  Swinburne ;  Sicin^ 
hurne  v.  Pitt,  27  Ch.  D.  676  ;  In  re  Milncr ;  Bray  v.  Milncr, 
(1899)  1  Ch.  563 ;  see  In  re  Cotton ;  Wood  v.  Cotton,  40  Ch.  D. 
41.  Clogstoun  v.  Wakott,  13  Sim.  523,  is  not  to  be  followed ; 
see  In  re  Teape*s  Trusts,  supra. 

But  each  of  these  circumstances  affords  an  argument  that  the 
will  was  not  intended  to  execute  the  power,  and  a  combination 
of  them  may  be  sufficient  to  prevent  the  power  from  being 
exercised.  See  Hope  v.  Hape,  5  Gfiff.  13  ;  In  re  Cotton;  Wood 
V.  Cotton,  40  Ch.  D.  41 ;  In  re  Weston^s  Settlement ;  Nceves  v. 
Weston,  (1906)  2  Ch.  620. 

A  gift  of  "  all  my  property  whereof  I  have  power  to  dispose  '^ 
may  also  execute  a  special  power  if  the  circumstances  or  the 
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Chap.  XXV.   language  of  the  will  are  suf&ciont  to  indicate  an  intention  to 

exercise  the  power.      Coohe  v.  Cunliffe,  17  Q.  B.  245  ;  Coicx  v. 

Fostery  IJ.  &  H.  30 ;  Thornton  v.  Thornton,  20  Eq.  599 ;  In  re 

Sharland;  Rew  v.  Wippcll,  (1899)  2  Ch.  536;  see/w  re  Richard- 

son's  Trusts,  17  L.  R.  Ir.  436. 

Power  not  in       But  a  mere  general  reference  to  property  over  which  the 

when  will       testator  has  any  disposing  power  will  not  exercise  a  special 

®*  power  conferred  by  an  instrument  which  was  not  in  existence 

when  the  will  was  made.     In  re  Hayes;    Turnbull  v.  Hayes, 

(1901)  2  Ch.  529. 

2.  What  is  a  sufficient  reference  to  the  property  subject  to 
the  power. 
There  must         There  must  be  no  doubt  on  the  face  of  the  will  that  the 

DO  ft  relGrfince 

to  a  speoifio     testator  is  referring  to  some  specific  fund  in  existence  at  the 
""  *  time  of  making  the  will. 

Therefore,  the  fact  that  property  of  the  same  kind  as  that 

subject  to  the  power  is  given  merely  in  general  terms — as,  for 

instance,  some  particular  kind  of  stock — will  not  execute  the 

%  power,  since  the  gift  would  be  satisfied  by  purchasing  the  stock 

r*^^    ^  in  question.      Webb  v.  Honnor,  1  J.  &  W.  352;    Mattingky*s 

y^  ^  \^  Trusts,  2  J.  &  H.  427  ;  In  re  Wait ;   Workman  v.  Petgrate,  30 

-*^^'  Ch.D.  617. 
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Nor  will  the  fact  that  legacies  are  given  equal  in  amount  to 
the  fund  subject  to  the  power.  Jones  v.  Tucker,  2  Mer.  533 ; 
Bavies  v.  Thorns,  3  De  G.  &  S.  347 ;  Forbes  v.  Ball,  3  Mer.  437 ; 
explained  in  Bavies  v.  Thorns, 

Nor  that  legacies  are  given  largely  in  excess  of  the  testator's 
estate,  unless  the  property  subject  to  the  power  is  included  in 
it.     Lowe  V.  Pennington,  10  L.  J.  Ch.  83. 

On  the  other  hand,  where  the  testator  uses  words  showing 
that  he  is  disposing  of  a  specific  fund,  the  power  will  be 
executed.  Lowndes  v.  Lowndes,  1  Y.  &  J.  445 ;  Innes  v.  Sayer, 
7  Ha.  381 ;  3  Mac.  &  G.  607 ;  Rooke  v.  Rooke,  2  Dr.  &  S.  38 ; 
BavicPs  Trusts,  Johns.  495  ;  Oratwick's  Trusts,  L.  R.  1  Eq.  177 ; 
Fletcher  v.  Fletcher,  7  L.  R.  Ir.  40. 

And  this  is  the  case  though  some  of  the  persons,  in  whose 
favour  the  power  is  exercised,  are  incapable  of  taking.  Cfrat- 
trick's  Tmsts,  supra  ;  Bruce  v.  B)*uce,  11  Eq.  371. 
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Where  a  specific  fund  is  referred  to,  the  fact  that  the  fund    Cliap.  xxv. 
subject  to  the  power  is  misdescribed,  or  that  the  donee  purports 
to  appoint  under  a    different    power,  makes    no    difference. 
Mackinley  y.  Sison^  8  Sim.  561 ;  Bruce  v.  Bruce,  11  Eq.  371. 

In  the  same  way,  where  a  portion  of  the  property  subject  to 
the  power  is  excepted  out  of  a  general  gift,  the  rest  of  the 
property  subject  to  the  power  passes.  Walter  v.  Mackie,  4  Buss. 
76  ;  Beid  v.  Beid,  25  B.  469. 

3.  There  is  a  third  class  of  cases,  where  a  power  is  partially  Whether 
exeroised,  either  by  a  gift  of  some  of  the  property  subject  to  S^uteTa^ 
the  power  or  by  an  express  reference  to  the  power,  and  there  is  ^rtial^^*^^ 
then  a  general  residuary  gift.     The  question  then  arises  whether  exoroifled. 
the   residuary  gift  executes  the  power  so  far  as  it  remains 
unexecuted. 

A  mere  residuary  gift  without  more  would  not  have  this  effect. 
Hughes  v.  Turner,  3  M.  &  K.  666  ;  Butler  v.  Grat/,  5  Ch.  26. 

But  if  appointed  parts  of  the  fund  are  charged  on  the  residue, 
or  there  is  an  intention  expressed  to  appoint  the  whole  fund,  or 
there  is  evidence  on  the  face  of  the  will  that  the  testator  treats 
the  fund  subject  to  the  power  as  his  own,  a  residuary  gift  may 
execute  the  power  so  far  as  it  remains  unexecuted.  Elliott  y. 
Elliott,  16  Sim.  321 ;  Bacies  v.  Finher,  5  B.  201 ;  Be  Comber'a 
Settlement,  14  W.  E.  172 ;    Haney  v.  Stracey,  1  Dr.  73. 

And  a  gift  of  "  the  residue  of  my  property  and  over  which  I 
have  any  power  of  disposal  by  will "  may  pass  a  shore  of  a  fund 
appointed  by  the  will  under  a  special  power  to  a  person  not  an 
object  of  the  power.      In  re  Hunfs  Trusts,  31  Ch.  D.  308. 

Where  there  was  a  special  power  exercisable  by  the  survivor  Republication 

A-f  Trill       ' 

of  a  husband  and  wife,  after  the  death  of  the  other  of  them, 
and  the  husband  made  a  will  in  the  lifetime  of  the  wife  con- 
taining wordB  sufficient  to  refer  to  the  special  power,  and  after 
her  death  republished  the  will  by  a  codicil,  the  will  was  held  to 
execute  the  power.  In  re  Blackburn;  Smiles  v.  Blackburn, 
43  Ch.  D.  75  ;  see  Hope  v.  Hope,  6  Giff.  13. 

Where  property  is  appointed  under  a  power  and  a  power  of  Execution  of 
revocation  is  reserved,  the  power  of  revocation  may  be  impliedly  Evocation 
exercised,  if  the  will  is  expressed  to  be  in  exercise  of  the  original 
power  or  appoints  the  property  subject  to  the  power.     See 
Quinn  v.  Armstrong,  I.  E.  11  Eq.  161. 
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Chap.  XXV.  But  where  a  special  power  in  a  settlement  has  been  partially 
exercised  by  a  deed  reserving  a  power  of  revocation,  an  appoint- 
ment by  will  expressed  to  be  made  by  virtue  of  the  power  in 
the  settlement  or  othfrwiso  howsoever,  will  not  exercise  the 
power  of  revocation,  but  will  take  effect  only  on  the  unappointed 
property.     Pomfrd  v.  Ferving^  5  D.  M.  &  Gr.  775. 

And  a  will  expressly  exercising  a  tpecial  power,  which  is 
afterwards  exercised  by  a  deed  reserving  a  power  of  revocation, 
will  not  operate  upon  so  much  of  the  property  as  is  well 
appointed  by  the  deed.  In  re  WcUh^  Tntds;  HarcUafi/  v. 
We!h,  42  Ch.  D.  646. 

An  appointment  expressed  to  be  under  a  particular  power 

and  all   other  powers  enabling  the  testator,  may  take  effect 

upon  such  interest  as  the  testator  has,  if  the  particular  power 

does  not  in  the  events  that  have  happened  become  exercisable. 

*S7////  V.  Leslie^  2  K.  &  M.  68. 

Appointment       It  is  well  settled  that  a  power  to  appoint  land,  whether  the 

^wer  of^nd  power  extends  to  the  legal  or  only  to  the  equitable  estate,  is 

OT  t^^t^Fr      ^^^  exercised  by  an  appointment  to  trustees  on  trust  for  sale ; 

sale ;  and  also  that  a  power  to  appoint  a  fund  is  well  exercised  by  an 

appointment    of    the  fund    to    trustees    for    certain    persons, 

provided  in  each  case  the  persons  beneficially  interested  under 

the  appointment  are  objects  of  the  power.     Long  v.  Long^  5 

Ves.  445 ;  Kenicorihy  v.  Bate^  8  Ves.  793 ;   Crozier  v.  Crazier^ 

3  D.  &  War.  371 ;   Thornton  v.  Bright,  2  M.  &  Cr.  230  ;  In  re 

Redgate ;  Marsh  v.  Rcdgate,  (1903)  1  Ch.  356. 

In  the  case  of  an  appointment  of  land  to  trustees  on  trust 
for  sale,  those  trustees  can  execute  the  trust  whether  they  take 
the  legal  estate  or  not.     In  re  Paget ;  Mellor  v.  Melhr,  (1898)  1 
Ch.  290 ;  In  re  Adanhs'  Trustees,  (1907)  1  Ch.  695. 
of  personalty       But  in  the  caso  of  a  fund  vested  in  trustees  and  appointed 
trastees.  under  a  special  power  to  new  trustees  upon  trusts,  the  original 

trustees  are  the  persons  to  administer  the  trusts.  Busk  v. 
Atdam,  19  Eq.  16  ;  Von  Brockdorff  v.  Malcolm,  30  Ch.  D.  172  ; 
see  Scotney  v.  Lamer,  29  Ch.  D.  535  ;  31  Ch.  D.  380 ;  //*  re 
Cotton  ;  Wood  v.  Cotton,  40  Ch.  D.  41 ;  In  re  Tyssen  ;  Knight' 
Bruce  v.  Buttencorth,  (1894)  1  Ch.  56. 
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CONVERSION. 

I.  What  Amounts  to  a  Direction  to  Convert. 

If  there  is  an  imperatiye  direction  to  convert,  the  property  is  in  qj^-  xxyi. 
eqnity  treated  as  converted  from  the  testator's  death.  imperative 

A  direction  that  land  is  to  be  considered  as  money  or  rice  direction  to 

•^  convert. 

rersd  will  not  work  a  conversion,  but  an  actual  change  of  one  Direction  that 
form  of  property  into  another  must  be  intended.     Johnson  v.  c^n^idered 
Arnold,  1  Ves.  Sen.  171;  A.-O,  v.  Mangka,  5  M.  &  W.  120;  moDeyor 

money  land. 

Edwards  v.  Tucky  23  B.  268  ;  3  D.  M.  &  G.  40  ;  In  re  Grange ; 
Chadwick  v.  Grange,  (1907)  2  Ch.  20. 

A  trust  for  sale,  which  is  void  for  remoteness,  does  not  effect  Void  trust  for 
a  conversion.     Goodier  v.  Edmunds,  (1893)  3  Ch.  455 ;  In  re 
Appleby;   Walker  v.  Lever,  (1903)  1  Ch.  565. 

Upon  the  construction  of  the  whole  will,  what  is  in  form  Powermaybe 
only  a  power  to  convert  may  be  shown  to  be  in  effect  an  *>J^*,*. 
imperative  trust ;  and  on  the  other  hand,  what  is  in  fonn  a 
trust  for  sale  may  be  shown  to  be  a  discretionary  power 
only.  Burrell  v.  Baskerjield,  1 1  B.  525 ;  In  re  Hotchkys ;  Freke 
V.  Calmady,  32  Ch.  D.  408 ;  Glover  v.  Heelis,  32  L.  T.  534 ; 
23  W.  E.  677. 

A  direction  to  divide  does  not  imply  a  conversion.     Corm'ck  Direction  to 
V.  Pearce,  7  Ha.  477 ;  Lucas  v.  Brandreth,  28  B.  273.  ^'^^^• 

But  a  direction  to  get  together  and  divide  among  a  large 
number  of  legatees  property  consisting  of  realty  and  personalty 
and  previously  described  as  scattered  about  and  not  realised, 
coupled  with  a  direction  to  invest  some  of  the  shares,  is  in  effect 
a  direction  to  convert.  Moicer  v.  Orr,  7  Ha.  475  ;  see  Owen  v. 
Owen,  (1897)  1  Ir.  583. 

Where  a  conversion  is  directed,  the  fact  that  the  trustees  Discretion  as 
have  a  discretion  as  to  time  will  not  alter  the  general  rule.  *^*"^®* 
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CONVERSION, 


Chap.  XZYI. 


Conversion 
npon  request. 


Power  or 
discretion  to 
conyert. 


Discretion 
may  be  con- 
trolled by  the 
oontext. 


Doughty  v.  Bull,  2  P.  W.  320 ;  In  re  Raw  ;  Morris  v.  Griffiths, 
26  Ch.  D.  60. 

When  conversion  is  to  take  plaoe  upon  request  the  question 
is,  whether  the  conversion  was  intended  to  be  made  in  all  events, 
and  the  request  is  only  an  additional  safeguard,  or  whether  no 
conversion  was  intended  till  request. 

If  the  conversion  is  to  be  upon  request  of  certain  persons,  and 
the  property  is  disposed  of,  whether  converted  or  not,  there  is 
no  conversion  till  the  request.  In  re  Ta)jlor*s  Settlement,  9  Ha. 
596  ;  DatioH  v.  Goodheic,  6  Sim.  585  ;  see  Mcc.  Owire  v. 
Mce,  Gicire,  (1900)  I  Ir.  200. 

On  the  other  hand,  if  there  is  a  general  intention  to  convert 
evidenced  by  the  fact  that  the  limitations  are  applicable  only  to 
the  property  as  converted,  and  by  the  fact  that  the  conversion  is 
to  be  at  the  request  of  certain  persons  or  the  sunivor  or  the 
executors  or  administrators  of  the  sur\ivor,  the  property  will  bo 
considered  as  converted.  Thornton  v.  Ilaicley^  10  Ves.  129;  see 
Lech  mere  v.  JUarl  of  Carlisle,  3  P.  W.  211 ;  Batteste  v.  Maunsell, 
I.  E.  10  Eq.  314. 

Where  trustees  have  a  power  to  convert  or  an  absolute  dis- 
cretion to  convert  or  not,  the  property  remains  unconverted  till 
the  power  or  discretion  is  exercised.  Grecmray  v.  Greentcay,  2 
D.  F.  &  J.  128  ;  Polley  v.  Seymour,  2  T.  &  C.  Ex.  708 ;  Yates 
V.  Yates,  6  Jur.  N.  S.  1023 ;  Brotcn  v.  Bigg,  7  Ves.  279  ;  Walter 
V.  Maunde,  19  Ves.  424 ;  Bourne  v.  Bourne,  2  Ha.  35. 

Similarly,  where  trustees  have  an  option  to  convert  either  into 
realty  or  personalty,  the  property  will  be  considered  of  that 
species  into  which  the  trustees  converted  it.  Van  v.  Barnett,  19 
Ves.  102  ;  Walker  v.  Borne,  2  Ves.  Jun.  170  ;  Rich  v.  Whitfield, 
L.  E.  2  Eq.  583. 

Where  there  is  a  settlement  of  real  estate  with  the  usual 
power  of  sale,  and  trust  for  reinvestment  in  freeholds  or  lease- 
holds with  power  of  interim  investment  in  personalty,  a  sale  and 
investment  of  the  proceeds  in  personalty  will  not  effect  a  con- 
version.    In  re  Bird;  Pitman  v.  Pitman,  (1892)  1  Ch.  279. 

The  option  of  the  trustees  may,  however,  be  controlled 
by  the  general  intention  expressed  in  the  will.  Thus,  if  per- 
sonalty is  directed  to  be  laid  out  in  land  or  other  security,  and 
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settled  in  the  same  way  as  realty  devised  by  the  will,  the  Chtp.  zxvi. 
general  intention  that  the  real  and  personal  estate  are  to  go 
together  may  override  the  option.     Eavlom  v.  Saunders,  Amb. 
241 ;  Coicky  v.  Harstongp,  1  Dow,  361  ;  see  Minors  v.  Battison, 
1  App.  C.  428. 

And  an  option  to  lay  out  a  sum  in  the  purchase  of  lands  may 
amount  to  a  positive  direction,  if  there  is  a  provision,  that,  if 
the  purchase  is  not  made,  the  securities  are  to  be  and  enure 
to  Bucli  purposes  as  if  land  had  been  purchased.  Joh^on  v. 
Amoldf  1  Ves.  Sen.  169. 

But  where  the  will  disposes  only  of  personalty,  and  the  trust 
for  conversion  does  not  apply  to  securities  for  money,  and  there 
is  then  a  trust  to  invest  the  proceeds  of  conversion  in  the  pur- 
chase  of  real  estate  or  in  the  public  funds,  the  fact  that  the 
limitations  are  appropriate  only  to  realty  will  not  control  the 
trustees'  option  so  as  to  convert  the  personalty.  Evans  v.  Ball, 
30  W.  R.  899;  47  L.  T.  165. 

The  fact  that  personalty  which  trustees  have  an  option  to 
convert  is  given  to  a  person,  his  heirs  and  assigns,  is  not  alone 
sufficient  to  limit  the  option  of  the  trustees.  Cookson  v.  Cool'son, 
12  a.  &  F.  121 ;  Aticell  v.  Atwell,  13  Eq.  23. 


11.  Whether  Conversion  is  Directed  for  all  the 

Purposes  of  the  Will. 

It  is  a  question  of  construction  in  each  case  whether  conver- 
sion is  directed  for  all  or  only  for  some  of  the  purposes  of  the 
will ;  whether,  for  -instance,  personalty  to  be  laid  out  in  land 
goes  to  the  residuary  devisee,  or  land  directed  to  be  sold  goes 
to  the  residuary  legatee  if  the  immediate  purpose  for  which 
conversion  is  directed  fails. 

1.  If  personalty  is  directed  to  be  laid  out  in  the  purchase  of  Money  to  be 
land  to  be  subject  to  the  uses  of  the  testator's  real  estate,  and  land. 
those  uses  fail,  the  conversion  fails  also,  and  the  personalty  goes 

to  the  residuary  legatee.     Hereford  y.  RavenhiU,  5  B.  61. 

2.  Where  realty  is  directed  to  be  converted  and  form  part  of  ProceecU  of 
the  personal  estate,  it  will  be  subject  to  all  the  limitations  of  to  form  part 
the  personal  estate,  and  will  pass  by  the  residuary  bequest,  ^^i^^te. 
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Kidney  v.  CoKssmakrr,  1  Ves.  Jun.  436 ;  Robinson  v.  Governors 
of  London  Ilonpital^  10  Ha.  19,27;  see  Bright  \.  Larcher^  3 
De  G.  &  J.  148  ;  Field  v.  Pecketty  29  B.  568 ;  quwre,  whether 
Collins  V.  Wakenwn,  2  Ves.  Jun.  683,  would  be  followed. 

But  notwithstanding  a  direction  that  moneys  to  arise  from  a 
sale  of  realty  are  to  be  considered  as  part  of  the  personal  estate, 
they  wull  not  pass  under  a  gift  of  the  residuary  personalty  if 
the  residuary  gift  is  followed  by  a  gift  of  the  moneys  arising  from 
the  sale.     Amphlett  v.  Parke,  4  Russ.  75  ;  2  R.  &  M.  221. 

3.  Upon  the  question  whether  realty  directed  to  be  converted 
is  converted  for  all  the  purpose^  of  the  wUl,  the  cases  run  into 
fine,  though,  perhaps,  not  irreconcilable  distinctions. 

a.  When  conversion  is  directed  at  the  death  of  a  tenant  for 

life,  and  the  proceeds  are  to  be  divided  among  a  class  of  persons 

» 

who  at  that  time  may  not  be  in  existence,  or  may  never  come 
into  existence — for  instance,  such  of  the  children  of  the  tenant 
for  life  as  attain  twenty-one — conversion  is  not  merely  for  the 
purpose  of  division,  but  for  all  the  purposes  of  the  wiU,  and  the 
property  passes  to  the  residuary  legatee  as  personalty.  Wall  v. 
Cokhead,  2  De  G.  &  J.  683. 

0.  Where  there  is  an  absolute  direction  to  sell  realty  not 
limited  to  any  particular  purpose,  the  surplus  proceeds  will 
pass  to  the  residuary  legatee.  Singleton  v.  Tonilinson,  3  App.  C. 
404,  affirming  8,  C,  nom.  Watson  v.  Anindelly  I.  R.  11  Eq.  53. 

c.  If  the  realty  is  to  be  sold  for  a  particular  purpose — for 
instance,  to  pay  legacies — the  surplus  proceeds  will  not  pass 
under  a  gift  of  residuary  personalty  unless  the  gift  is  so 
expressed  as  to  show  that  the  proceeds  of  sale  of  land  are 
intended  to  be  included.  Mallahar  v.  MaHabar^  Ca.  t.  Talb. 
78 ;  Maugham  v.  Mason,  1  V.  &  B.  410 ;  Collis  v.  Robins, 
1  De  G.  &  S.  131. 

d.  Where  realty  and  personalty  are  once  for  all  blended 
together  and  directed  to  be  converted,  interests  undisposed  of 
will  pass  to  the  residuary  legatee.  Durour  v.  Moffeujr,  1  Ves. 
Sen.  320 ;  1  S.  &  St.  292,  n. ;  J3i/am  v.  Munton,  1  R.  &  M. 
503 ;  Green  v.  Jackson,  5  Russ.  35  ;  2  R.  &  M.  238  ;  Salt  v. 
Chattaxcay,  3  B.  576 ;  Spencer  v.  Wilson,  16  Eq.  501 ;  Court 
V.  Buckland,  45  L.  J.  Ch.  214 ;  Norreys  v.  Franks,  I.  R.  9  Eq.  18. 
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Crme  v.  Barlet/y  3  P.  W.  20,  may  probably  be  accounted  for  Chap,  xxvi. 
on  the  principle  that  the  gift  of  residue  there  was  not  of  a  real 
residue,  but  of  the  residue  of  a  real  residue.  The  residue  had  in 
effect  already  been  given  among  the  testator's  children,  and  the 
subsequent  words  only  indicated  what  shares  in  that  residue 
each  was  to  take,  and  upon  lapse  of  one  of  those  shares  a  portion 
of  the  residue  waB  thereby  undisposed  of. 

e.  But  when  the  realty  directed  to  be  converted  and  the  Realty 
personalty  are  the  subject  of  separate  gifts,  and  are  treated  as  converted  the 
distinct  funds,  the  residuary  bequests  will  not  carry  interests  ^^j^te  gSt. 
undisposed  of  in  the  realty.     Maugham  v.  Mason,  1  Y.  &  B. 
410  ;  HutcheBon  v.  Hammond,  3  B.  0.  C.  128. 

/.  Intermediate  between  the  last  two  classes  of  cases  falls  a  Realty  and 
class  of  oases  where  the  real  and  personal  estates  are  blended  ^^tt 
together,  but  the  two  funds  are  treated  as  distinct  and  inde-  ^*^^J®  , 

,  ,  distmotinndfl. 

pendent,  in  which  case  the  interests  in  the  realty  undisposed  of 
win  not  pass  to  the  residuary  legatee. 

Thus,  though  realty  and  personalty  are  blended  together  and 
directed  to  be  converted,  if  the  proceeds  of  the  sale  of  the  realty 
are  treated  as  a  separate  fund  for  certain  payments,  interests 
undisposed  of  will  not  pass  under  the  gift  of  the  residuary 
personalty.    Dixon  v.  Dawson,  2  8.  &  St.  327. 

So,  too,  if  there  is  a  gift  as  well  of  the  residue  of  the  moneys 
to  arise  from  the  sale  as  of  the  residue  of  the  personal  estate,  the 
latter  residue  will  not  carry  legacies  given  out  of  the  proceeds  of 
sale  which  lapse.  Gravenor  v.  Hallum,  Amb.  643 ;  Oibbs  v. 
Rumsey,  2  V.  &  B.  294.' 

But  the  fact,  that  the  residue  of  the  money  to  arise  from  the 
sale  of  realty  is  expressly  given,  will  not  prevent  such  money 
from  passing  under  the  residuary  personalty,  if  the  residue  of 
the  money  is  only  mentioned  as  part  of  the  enumeration  of 
the  things  of  which  the  residuary  personalty  consists,  Kennell 
V.  Abbott,  4  Yes.  802. 

in. — ^Conversion  is  Limited  to  the  Purposes  of  the  Will. 

Conversion  directed  by  a  testator  is  a  conversion  only  for  the  Who  is 

purposes  of  the^nU,  and  all  that  is  not  wanted  for  these  property 
t.w,  s 
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purposes  goes  to  the  persons  who  would  have  been  entitled 
but  for  the  will.  Therefore  where  real  and  personal  estate  is 
directed  to  be  sold,  and  after  payment  of  debts  and  legacies  the 
residue  is  given  to  persons,  some  of  whom  die  before  the  testator, 
the  lapsed  shares  go  proportionately  to  the  heir-at-law  and  next 
of  kin.     Ackroyd  v.  Smithson^  1  B.  0.  C.  503. 

If  the  devise  of  a  share  to  a  person  who  is  the  .heir  is 
revoked,  whereby  there  is  a  lapse,  the  heir  nevertheless  takes  so 
much  as  is  derived  from  realty.  Gordon  v.  Atkimon^  1  De 
G.  &  S.  478. 

A  declaration,  that  the  proceeds  of  the  sale  of  realty  are 
to  be  part  of  the  personal  estate  for  all  purposes,  will  not 
deprive  the  heir  of  such  proportion  of  the  proceeds  of  realty 
as  is  undisposed  of,  there  being  no  express  gift  to  the  next  of 
kin.  Shalkross  v.  Wright,  12  B.  503;  Taylor  v.  Taylor,  3 
D.  M.  &  a,  190 ;  overruling  Phillips  v.  Phillips,  1  M.  &  K 
649. 

Nor  will  a  declaration,  that  the  proceeds  of  the  sale  shall  not 
lapse  for  the  benefit  of  the  heir,  exclude  the  heir,  if  a  disposi- 
tion is  intended  to  be  made  of  the  property.  Flint  v.  Warren, 
16  Sim.  124 ;  Mich  v.  Weber,  6  Ha.  145. 

But  if  the  surplus  of  the  sale  of  real  estate  is  directed  to  be 
personal  estate,  and  given  to  the  executors,  they  take  in  trust 
for  the  next  of  kin.  Countess  of  Bristol  v.  Hungerford,  2  Vem. 
645 ;  corrected  3  P.  W.  194 ;  1  De  G.  &  S.  482. 

The  converse  rule  applies  to  the  case  of  money  to  be  invested 
in  land,  which,  upon  failure  of  the  particular  dispositions,  or 
any  of  them,  results  so  far  for  the  next  of  kin.  Cogan  v. 
Stephens,  5  L.  J.  Ch.  17;  IB.  482,  n. ;  Hereford  v.  RavenhiU, 
1  B.  481 ;  5  B.  51 ;  Head  v.  Godlee,  Johns.  536 ;  Countess  of 
Bective  v.  Hodgson,  10  H.  L.  656. 


IV. — ^How  THE  Heir  and  Next  of  Kin  take  Pbopertt 

Directed  to  be  Converted, 

Where  the  1.  When  a  Conversion  of  realty  is  directed  and  the  objects 

TOnvereiwi    ^  ^^  ^®  conversion  wholly  fail,  the  heir  takes  the  property  as 

whoUyfaila.    realty,  whether  a  sale  has  taken  place  or  not.     JDavenport  v. 

Coltman,  12  Sim.  610.     In  Chitty  v.  Parker,  2  Ves.  Jun.  271 ; 
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4  B.  0.  0.  411,  the  question  appears  to  have  been  whether  the  CttL>p.  xxvi. 
leal  and  peisonal  estate  was  applicable  rateably  to  payment  of 
debts.     See,  as  to  that  case,  4  D.  M.  &  Gt.  411 ;  L.  E.  9  Ex. 
p.  35. 

2.  But  where  some  purpose  of  the  will  can  be  answered  by  a  Where  it  faik 
sale— where,  for  instance,  there  is  a  tenant  for  life  or  one  of  P*"^^^^^* 
several  tenants  in  common  who  survives  the  testator — ^the  heir 
takes  the  property  whether  converted  or  not  as  personalty. 
Wright  V.  Wright^  16  Ves.  188 ;  Smith  v.  Claxtony  4  Mad.  484 ; 
Wilson  V.  Coles,  28  B.  215 ;  A.-G.  v.  LomaSy  L.  E.  9  Ex.  29 ; 
Samitton  v.  Footey  I.  E.  6  Eq.  572 ;  In  re  Letas ;  Ibxteell  v. 
Zewisj  30  Ch.  D.  654 ;  In  re  Bicherson ;  Scales  v.  HeyJioe,  (1892) 
1  Ch.  379. 

Upon  this  principle,  where  a  sum  is  directed  to  be  raised  out 
of  devised  lands  and  is  given  for  life  with  remainders,  and  the 
remainders  &il,  upon  the  death  of  the  tenant  for  Uf e  the  sum 
charged  belongs  to  the  devisee  of  the  land  as  personalty.  In  re 
Neicberry's  Trust,  5  Oh.  D.  746. 

It  is  laid  down  in  Jarman  (5th  Ed.)  Vol.  I.  p.  597,  that  ^'  the  At  what  time 
question  whether  the  will  causes  a  conversion  or  not  is  to  be  ascertained 


sea 


determined  by  the  circumstances  as  they  exist  at  the  testator's  ^ye^^^^ 
death,  and  therefore  where  it  is  uncertain  at  that  period  whether 
a  conversion  will  be  required  for  the  purposes  of  the  will,  the 
heir  will  take  the  property  as  personalty,  although  these  pur* 
poses  may  have  failed  before  a  sale  takes  place,"  citing  Carr  v. 
Collins  J  7  Jur.  165.  The  proposition  may  be  right,  but  no  such 
question  arose  in  Carr  v.  Collins^  where  there  was  no  intestacy. 

3.  In  the  same  way  personalty  laid  out  in  land  in  pursuance  Honey  to  be 
of  a  direction  in  the  will,  but  only  partially  disposed  of,  will  go  land  goes  to 
to  the  next  of  kin  as  land.     Cogan  v.  Stephens,  5  L.  J.  Oh.  17 ;  y^  S^and. 
Curteis  v.   Wormald,  10  Ch.  D.  172,  overruling  Reynolds  v. 
Godlee,  Johns.  536,  582 ;  In  re  Skerretfs  Trusts,  15  L.  E.  Ir.  1. 


V. — Conversion  by  Events  Extkanbous  to  the  Will. 

A  binding  contract  for  the  sale  of  land  belonging  to  the  Contract  for 
testator,  though  not    completed   at  his  death,  converts    the 
land,  and  the  proceeds  of  sale  fall  into  the  personal  residue. 

82 
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Farrar  v.  Earl  of  WinterUm^  6  B.  1.      See,  too,  the  Chapter  on 
Ademption. 

If  the  heir  adopts  and  eairies  into  effect  a  parol  contract 
entered  into  by  the  testator,  the  land  is  converted,  and  the  heir 
is  not  entitled  to  the  purchase-money.  Frayne  v.  Taylor^  12 
W.  R.  287 ;  33  L.  J.  Ch.  228 ;  10  Jur.  N.  8.  119 ;  In  re 
Harrison ;  Parry  v.  Spencer^  34  Ch.  D.  214. 

If  the  contract  is  binding  on  the  testator  at  his  death,  but 
the  purchaser  loses  his  right  to  specific  performance  by  laches, 
the  land  is  converted  and  goes  to  the  next  of  kin.  Curre  v. 
Bottyery  5  B.  6,  n. 

If  the  testator's  title  turns  out  to  be  bad  as  to  part  of  the 
property  sold,  and  the  contract  is  rescinded  on  this  ground 
after  his  death,  there  is  no  conversion.  In  re  Thomas; 
Thomas  v.  HoweU^  34  Ch.  D.  166;  see  Crowe  v.  Menton^  28 
L.  R.  Lr.  619. 

If  the  heir  after  the  testator's  death  procures  a  sale  by  the 
testator  to  be  set  aside  on  the  terms  of  repaying  the  purchase- 
money,  the  heir  must  pay  the  purchase-money  himself,  and 
has  no  equity  to  be  repaid  out  of  the  estate.  Eyder  v.  Ryder^ 
I.  R.  8  !Eq.  86. 

Upon  the  question  whether  there  vould  be  conversion 
where  the  contract  could  be  enforced  against,  but  not  by, 
the  testator,  see  Lysaght  v.  EdwardSy  2  Ch.  D.  499,  607; 
Edwards  v.  West,  7  Ch.  D.  858,  862;  Croire  v.  Menton,  28 
L.  R.  Ir.  519,  524. 

In  the  case  of  purchases  of  the  testator's  land  under  com- 
pulsory powers,  except  so  far  as  the  purchase-money  may 
remain  subject  to  a  trust  for  reinvestment  in  land,  a  notice  to 
treat  under  the  Lands  Clauses  Act,  followed  by  an  agreement 
as  to  the  price  to  be  paid,  converts  the  land,  though  there  may 
be  no  sufficient  memorandum  in  writing  of  the  contract  to 
satisfy  the  Statute  of  Frauds.  Ex  parte  Hawkins,  13  Sim. 
669 ;  Be  Manchester  and  Southport  Bailway,  19  B.  366 ;  In  re 
Bagot's  Settlement,  31  L.  J.  Ch.  772;  Watts  v.  Watt^,  17 
Eq.  217. 

A  mere  notice  to  treat  is  not  sufficient  to  effect  a  conversion, 
nor  is  a  notice  to  treat  followed  by  a  statement  on  the  part  of 
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the  vendor  of  the  snin  he  is  willing  to  take,  if  he  dies  before  chap.  ZZVI. 
his  ofifer  has  been  accepted.    Haynea  v.  Haynesy  1  Dr.  &  Sm. 
426 ;  Re  Battersea  Park  Acta ;  Ex  parte  Arnold,  32  B.  591 ; 
see  Coyne  v.  Coyne,  I.  R.  10  Eq.  496. 

And  an  agreement,  if  land  is  taken  under  compulsory  powers 
to  pay  so  much  an  acre  for  it,  will  not  cause  conversion.  Ex 
parte  Walker,  1  Dr.  508. 

The  doctrine  of  conversion  by  a  contract  for  sale  has  been  Exeroueo! 
extended  to  oases  where  there  is  an  option  of  purchase  which  p^i^^use. 
is  afterwards  exercised. 

Thus  where  land  included  in  a  general  devise  is  subject  to 
a  lease  with  a  power  for  the  lessee  to  buy  the  land,  and  the 
option  of  purchase  is  exercised  by  the  lessee  after  the  testator's 
death,  the  land  is  converted  as  from  the  date  when  the  option 
is  exercised  and  the  proceeds  of  sale  fall  into  the  personal 
residue.  Latcea  v.  Bennett,  1  Cox,  167;  Totcnley  v.  Bedwell, 
14  Ves.  591 ;  Cottingwood  v.  B^w,  26  L.  J.  Ch.  649 ;  In  re 
laaaca ;  laaaca  v.  Reginall,  (1894)  3  Ch.  606. 

The  oase  is  the  same  whether  the  option  to  purchase  is 
given  before  or  after  the  date  of  the  will.  Weeding  v.  Weeding, 
1  J  &  H.  424. 

The  rule  applies  though  the  purchase-money  is  payable 
to  the  testator,  his  heirs,  or  assigns.  Townky  v.  Bedwelly 
14  Ves.  591 ;   Weeding  v.  Weeding,  1  J.  &  H.  424. 

It  is  immaterial  that  the  option  does  not  arise  until  after  the 
testator's  death.    In  re  laaaca  ;  laaaca  v.  Beginall,  aupra. 

Somewhat  different  considerations  apply  to  cases  of  spedfio 
gifts.    See  the  Chapter  on  Ademption. 

The  doctrine  of  Laicea  v.  Bennett  has  not  met  with  approval, 
and  though  it  must  be  applied  in  similar  cases,  it  is  not  to  be 
extended.  See  Edwarda  v.  Weat,  7  Ch.  D.  858,  863 ;  In  re 
Adama  and  Kenaington  Veatry,  27  Ch.  D.  394. 

In  the  case  of  a  rent-charge  redeemable  on  payment  of  a  Bedempti<m 
lump  sum,  it  was  held  upon  the  language  of  the  instrument  ^t^ia^. 
giving  the  right  to  redeem,  that  the  heir  of  the  last  owner  of 
the  rent-charge  was  entitled  to  the  redemption  money.    In  re 
Oravea  Minora^  15  Lr.  Ch.  357 ;  see  Jw  re  Crofton,  1  Lr.  Eq.  304. 
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In  cases  where  oonverBlon  takes  place  the  devisee  is  entitled 
to  the  rents  between  the  testator's  death,  and  the  completion 
of  the  purchase.     Watts  v.  WattSy  17  Eq.  217. 

If  the  conversion  is  brought  about  by  the  exercise  of  an  option 
to  purchase,  the  devisee  takes  the  rents  and  profits  until  the 
option  is  exercised.     Townky  v.  Bedtcellj  14  Ves.  591. 

Interest  payable  by  the  purchaser  on  his  purchase-money 
does  not  go  to  the  devisee,  but  forms  part  of  the  personal 
estate.  Townky  v.  JSedtcelly  14  Ves.  591 ;  Puxky  v.  Puxleyy  1 
N.  E.  509. 

Since  the  Eeal  Estate  Charges  Act,  1877  (40  &  41  Vict, 
c.  34),  which  applies  to  testators  dying  after  the  31st  December, 
1877,  if  a  testator  contracts  to  buy  realty  and  dies  before  the 
purchase  is  completed  and  the  vendor  has  a  lien  for  the 
purchase-money,  it  seems  that  the  purchase-money  as  between 
persons  entitled  to  the  real  and  personal  estate  is  to  be  borne  by 
the  realty  purchased.  In  re  Cockcroft ;  Broadhent  v.  OiweSy  24 
Ch.  D.  94. 

In  cases  not  within  that  Act,  if  there  is  a  contract  to  purdiase 
realty,  which  is  binding  on  the  testator  at  his  death,  the  purchase- 
money  is  converted  into  realty,  and  the  heir  or  devisee  is  entitled 
to  it,  though  the  vendor  may  retain  a  power  of  rescission  which 
is  actually  exercised  after  the  testator's  death.  Whittaher  v. 
Whittaker,  4  B.  0.  0. 30  ;  Garnett  v.  Actotiy  28  B.  333 ;  Euda(m 
V.  Cook,  13  Eq.  417. 

If  the  contract  goes  off  owing  to  a  defect  in  the  title,  there  is 
no  conversion,  and  a  devisee  has  no  right  to  waive  the  want  of 
title,  and  call  upon  the  executor  to  complete.  Broome  v.  Monckj 
10  Ves.  597. 

If  the  testator  has  contractod  with  a  builder  for  the  building 
of  a  house  on  a  piece  of  land  devised  by  him,  the  devisee  is 
entitled  to  have  the  contract  performed  out  of  the  personal 
estate,  whether  the  Court  would  decree  specific  performance 
of  the  contract  or  not;  but  this  principle  does  not  extend 
to  a  contract  to  build  on  land  not  belonging  to  the  testator. 
Sott  V.  Rolt,  2  Vem.  322 ;  Cooper  v.  Jarman,  3  Eq.  98 ;  In 
re  Day;  Sprake  v.  Bay,  (1898)  2  Ch.  510;  see  Re  Tann,7 
Eq.  434. 
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Upon  the  same  principles,  where  certain  property  is  after  Chap,  xxvi. 
the  date  of  the  will   converted  into  personalty  by  Act  of  Conversion 
Parliament,  the    property  passes  as   personalty,  though  the  tory  powers. 
conveyances  required  by  the  Act  may  not  have  been  executed. 
Cadman  v.  Cadmanj  13  Eq.  470 ;   see  lyewen  v.  Freice/iy  10  Oh. 
610. 

Where  realty  has  been  rightfully  converted,  whether  by  a  Conversion  by 
trustee  in  bankruptcy  or  under  an  order  of  the  Court,  it  passes  bwifauptcy  or 
as  personalty,  and  in  the  latter  case  the  conversion  takes  place  ^^^®'  °* 
as  from  the  date  of  the  order  absolute,  but  not  from  the  date  of 
an  order  nisi  though  afterwards  made  absolute.    'Banks  v.  Scottf 
5  Mad.  493  ;  Steed  v.  Preece,  18  Eq.  192  ;  Arnold  v.  I)ia:on,  19 
Eq.  113  ;  Si/eft  v.  Mekin,  25  C5h.  D.  735  ;  In  re  Beamish' s  Estate, 
27  L.  E.  Ir..326;   In  re  Henry's  JEstate,  31  L.  R  Ir.  168; 
ffartley  v.  Pendarvis,  (1901)  2  Oh.  498. 

Where  more  than  was  necessary  has  been  sold  imder  a  decree, 
for  instance,  for  payment  of  a  mortgage  debt,  the  surplus  pro- 
ceeds of  sale  retain  their  former  character.  Cooke  v.  Bealei/y  22 
B.  196 ;  Jermy  v.  Preston,  13  Sim.  356 ;  Scott  v.  Scott,  9  L.  E. 
Ir.  367 ;  but  see  Steed  v.  Preece,  supra. 

A  sale  by  order  of  the  Court  for  the  convenience  of  the  parties  Sale  by  order 
and  not  for  the  purposes  of  the  suit,  converts  the  property  out 
and  out.    Ferguson  v.  Benyon,  17  L.  E.  Ir,  212. 

As  re&:ards  a  sale  under  the  Partition  Acts,  sect.  8  of  the  Act  Sale  mider 

"  Partition 

of  1868  (31  &  32  Vict.  c.  40)  incorporated  sects.  23—25  of  the  Acts. 
Settled  Estates  Act  (19  &  20  Vict.  o.  20),  providing  for  the  re- 
investment of  the  purchase-money  in  land  and  payment  to  any 
person  absolutely  entitled.  A  sale  under  the  Act  of  1868  did 
not  convert  the  share  of  a  person  under  disability,  if  the 
money  remained  in  Court,  but  if  it  was  paid  to  trustees  as 
persons  absolutely  entitled,  the  share  was  converted.  Foster  v. 
Foster,  1  Oh.  D.  558 ;  In  re  Barker,  17  Ch.  D.  241 ;  In  re 
Morgan ;  Smith  v.  May,  (1900)  1  Ch.  474. 

Sect.  6  of  the  Act  of  1876  (39  &  40  Vict.  c.  17)  authorises  a 
request  for  sale  to  be  made  in  the  case  of  a  married  woman, 
infant,  person  of  unsound  mind,  or  person  imder  any  other 
disability,  by  the  next  friend,  guardian,  committee  in  lunacy  (if 
80  authorised  by  order  in  lunacy),  or  other  person  authorised ^^ 
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to  act  on  behalf  of  the  person  under  such  disability.  It  has 
been  held  that  a  request  made  by  a  married  woman  imder  the 
section  converts  her  share  (a),  but  it  seems  a  similar  request 
by  a  guardian  of  an  infant  has  not  this  effect  (5).  Wallace 
V.  Oreentcoody  16  Ch.  D.  362  (a) ;  Howard  v.  Jalland,  W.  N, 
1891,  210;  In  re  Norton;  Norton  v.  Norton,  (1900)  1  Ch. 
101  (b). 

As  to  the  effect  of  taking  the  lands  of  a  lunatic  under  the 
Lands  Clauses  Act,  imder  a  notice  to  the  lunatic  and  not  to 
the  committee,  see  Ux  parte  Flamank,  1  Sim.  N.  S.  260 ; 
In  re  Tugwell,  27  Ch.  D,  309. 

Money  of  a  lunatic  laid  out  under  an  order  in  lunacy  in  the 
purchase  of  land,  with  a  declaration  that  the  land  is  to  be 
considered  personal  estate,  remains  personal  estate  of  the 
lunatic  (a) ;  but  a  contract  by  a  lunatic  to  buy  land,  oonfirmed 
by  an  order  in  lunacy,  converts  the  purchase-money  into 
land  (6).  A.-G.  v.  Marquis  of  AHesburj/j  12  App.  C.  672  (a) ; 
Baldtcyn  v.  Smith,  (1900)  1  Ch.  588  (6) ;  see  also  In  re  Gist, 
(1904)  1  Ch.  398. 

As  to  the  effect  of  the  conversion  of  renewable  leaseholds  for 
lives  and  years  held  in  quasi  tail  into  a  fee  under  statutory 
powers,  see  Morris  v.  Morris,  I.  R.  6  C.  L.  73 ;  ib,  7,  p.  295 ; 
In  re  Dane's  Estate,  I.  R.  10  Eq.  207;  Batteste  v.  Maunsell, 
I.  E.  10  Eq.  314. 
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CHAPTER  XXVII. 

GIFTS  TO  PEESON-E  DESIGNATiE  AND  TO  PERSONS  FILUNG 

A  CERTAIN  CHARACTER. 

I.  Gifts  to  Persons  DBsioNATiE. 

Where  a  gift  is  made  to  an  indiyidual  by  a  particular  name  Chap.  zxyn. 
or  desoriptiony  a  testator  must  be  referring  to  some  one  known  Gift  to  an 

M      1  •  indiyidual 

«>  "1°^*  must  mean 

Therefore,  imder  a  gift  to  "  Elizabeth,  daughter  of  Mary  ?  ^°.?^ 
Beynon  "  or  to  "  my  nephew,  Joseph,"  neither  Elizabeth,  an 
illegitimate  daughter,  nor  a  nephew  called  Joseph  will  take  if  it 
appears  that  the  testator  was  not  aware  of  their  existence.  Doe 
d.  Thomas  v.  Beynon,  12  A.  &  E.  431 ;  Grant  v.  Grant,  L.  R.  6 
C.  P.  380,  727 ;  see  In  bonis  Blake,  6  P.  D.  217. 

Again,  when  there  is  a  gift  to  an  individual,  the  testator  Gift  to  an 
cannot  be  supposed  to  intend  to  benefit  a  person  whom  he  mnBTmean 
knows  to  be  dead  at  the  date  of  his  will,  though  such  a  person  SJj^^t  da^ 
may  aocurately  answer   the    description    given.     In   such  a  o*  ^^^ 
case  some  other  person  not  fully  satisfying  the  description 
may  take.    Doicset  v.  Sweet,  Amb.  175  ;  Parsons  v.  Parsons,  1 
Ves.  Jun.  266;  Re  Blaekman,  16  B.  377;  Dooley  v.  Mahon^ 
I.  R.  11  Eq.  299;  Stringer  v.  Gardiner,  4  De  G.  &  J.  468. 
In  Re  Ely ;  Tottenham  v.  Ely,  65  L.  T.  452,  this  principle  was 
not  recognised. 

In  the  same  way  a  testator  cannot  intend  to  make  a  gift  to  Gifttosooiety 
a  society  which  he  knows  has  ceased  to  exist  at  the  date  of  a^^St*^  ^ 
his  will.    In  such  a  case,  therefore,  though  the  defunct  society 
exactly  answers  the  description,  some  other  society  to  whom 
the  description  applies  with  less  accuracy  may  take.     Coldwell 
v.  Holme,  2  Sm.  &  G.  31. 

The  principle  cannot  be  applied  where  the  defunct  society 
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<^P'  '»^vAi»  is  accurately  described  and  there  is  nothing  to  show  that  the 

testator  knew  that  it  had  ceased  to  exist.     Makeotcn  v.  Ardagh^ 

I.  E.  10  Eq.  445 ;  In  re  Ovey  ;  Broadbent  v.  Barrow^  29  Ch.  D. 

560,  564. 

Knowledge  of      In  other  cases  the  knowledge  of  the  testator  with  regard  to 

'  the  objects  of  his  bounty  may  be  very  material  in  construing 

the  wilL    For  instance,  where  there  is  a  gift  to  "  the  children 

of  my  nephew  the  late  James  Coghlan,"  and  the  testator  had 

a  deceased  nephew  James  who  did  not  leave  children  and  a 

deceased  nephew  Henry  who  did,  whether  the  children  of  Henry 

could  take  would  depend  on  the  testator's  knowledge  of  the 

facts.    Daubeny  v.  Coghlaiiy  12  Sim.  507. 

If  a  person  If  there  is  a  person  known  to  the  testator  who  answers  the 

description  he  description,  that  person  alone  can  take,  though  there  may  be 

take?  °*^        circumstances  which  make  it  improbable  that  that  person  was 

intended. 

Thus,  where  there  was  a  gift  to  the  children  of  his  sisters 
Eeyne  and  Estrella,  and  the  testator  had  three  sisters,  Beyne, 
Estrella,  and  Eebecca,  but  Eeyne  had  become  a  professed  nun 
and  changed  her  name,  it  was  held  that  the  children  of  Eebecca 
could  not  take.  Delniare  v.  Robelloy  1  Yes.  Jun.  412  ;  3  B.  0.  0. 
446. 

And  imder  a  gift  to  James,  son  of  Thomas  Andrews,  of  East- 
cheap,  printer,  where  there  was  no  Thomas,  but  there  was  a 
James  Andrews  of  Eastcheap,  who  had  two  sons,  Thomas  and 
James,  it  was  held  that  the  son  Thomas  could  not  take.  Andrews 
V.  DobsoHy  1  Cox,  425. 

And  under  a  gift  to  the  children  of  Eobert  Holmes,  late  of 
Norwich,  but  now  of  London,  where  there  was  a  Eobert  Holmes 
who  had  formerly  lived  in  Norwich,  but  had  gone  to  London 
and  was  dead  at  the  date  of  the  will,  leaving  a  child,  it  was  held 
that  the  children  of  George  Holmes,  formerly  of  Norwich  and 
then  of  London,  could  not  take.  Solmes  y.  Cmtance^  12  Yes. 
279. 

And  when  the  testator  appointed  Francis  Courtenay  Thorpe, 
of  Hampton,  gentleman,  one  of  his  executors,  and  he  was  a  boy 
of  twelve,  it  was  held  that  his  father,  Francis  Corbert  Thorpe, 
could  not  claim  to  be  executor.    In  bonis  Peely  2  P.  &  D.  46. 
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If  there  is  no  one  aoourately  answering  the  description  and  Chap.  xzvn. 
Beyeral  persons  to  whom  it  applies  with  more  or  less  accuracy,  Gift  may  be 
and  there*  is  nothing  to  enable  the  Court  to  decide  between  nnoerfcainty. 
them,  the  gift  is  void  for  uncertainty.     Tliomas  v.  TAomaSj  6 
T.  R.  677 ;   Andrews  v.  Bobson^  1  Cox,  423 ;  Mostyn  v.  Mostyriy 
6  H.  L.  155 ;  Drake  v.  Drake,  8  H.  L.  172. 

But  the  Court  is  unwilling  to  hold  a  gift  void  for  uncertainty,  Instances  of 

J    ..        .11  J  .  _j    •  i_       •  J.  identification 

and  it  will  use  every  endeavour  to  ascertain  who  is  meant  of  person 
and   in  some  cases  it   has  gone  very  far  in  identifying  a  dS^j^i^^ 
legatee. 

Thus  Mrs.  Swapper  has  been  identified  as  *'  Mrs.  Sawyer  "  {a) ; 
Gertrude  Tardley  as  "  Catherine  Eamley  "  (i) ;  James  Sweet, 
as  "  John,  son  of  John  Sweet "  (c) ;  Andrew  Pitcaime  as  "  Wil- 
liam Pitcaime,  eldest  son  of  Charles  Pitcaime  "  {d) ;  John,  the 
only  illegitimate  child  of  Elizabeth  Abbott,  as  "Elizabeth 
Abbott,  a  natural  daughter  of  Elizabeth  Abbott "  (<?) ;  Mrs.  and 
Miss  Washboume,  a  daughter  and  granddaughter  of  one  Bowden, 
as  "  Mrs.  and  Miss  Bowden  "  ;  Eranois  Anne  Jameson  as  "  Miss 
Sarah  Jameson  "  (/) ;  a  brother-in-law,  Edward  O'Kelly,  as 
"  my  brother-in-law  Edmund  O'Kelly  "  [g) ;  the  two  daughters 
of  Mary  Anne  M'Entyre,  who  was  married  to  Sergeant  Simons, 
as  "the  two  daughters  of  Sergeant-Major  Gibb,  late  of  the 
Second  Dragoon  Guards,  and  who  was  lately  stationed  at 
Newbridge  barracks,  and  who  is  married  to  my  cousin,  Mary 
Anne  M'Entyre "  (A) ;  the  daughters  of  Joseph  John  Scoles, 
deceased,  the  father  of  Ignatius  Scoles,  as  "  the  daughters  of  my 
late  friend  Ignatius  Scoles,"  who  was  living  and  was  a  Jesuit 
priest  (i) ;  and  Herbert  William  Hooper  as  "  Percy  Hooper, 
son  of  Charles  Adams  Hooper"  {j).  Masters  v.  Masters,  1 
P.  W.  425  {a)  ;  Beaumont  v.  Fell,  2  P.  W.  141  (b) ;  Dowset  v. 
Bweet,  Amb.  175  {c)  ;  Pitcaime  v.  Erase,  Finch,  403  (d) ;  Ryall 
V.  Hannam,  10  B.  536  {e) ;  Lee  v.  Fain,  4  Ha.  251,  253  (/) ; 
In  bonis  Twohill,  3  L.  E.  Ir.  21  {g) ;  Baxter  v.  Morgan,  7  L.  R. 
It.  501  (A) ;  Re  Waller;  White  v.  Scoles,  80  L.  T.  701  (t) ;  In 
re  Hooper;  Hooper  v.  Waiter,  51  W.  R.  153  {j) ;  see,  too, 
Douglas  v.  Fellows,  Kay,  114. 

Beaumont  v.  Fell,  2  P.  W.  141,  has  been  said  to  be  overruled,  ^^^ntmty. 

,  ^^^  con- 

see  Mostyn  v.  Mostyn,  5  H.  L.  155,  168 ;  but  as  it  involved  ndered. 
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Chap.  XXVII.  no  principle  and  was  decided  entirely  on  its  peculiar  facts,  the 
most  that  can  be  said  is  that  other  judges  have  not  approved  of 
it.  The  matter  is  of  little  consequence,  as  the  same  facts 
cannot  possibly  occur  again. 

In  the  same  way  in  the  case  of  gifts  to  a  corporation  or 
institution,  the  mayor,  jurats  and  commonalty  of  Rye  have 
taken  as  "  the  mayor,  jurats  and  town  council  of  the  ancient 
town  of  Eye "  {a)  ;  the  Charing  Cross  Hospital,  Agar  Street, 
Strand,  as  "  the  Westminster  Hospital,  Charing  Cross "  (J) ; 
the  Orphan  Working  School,  in  the  City  Eoad,  as  "  the  London 
Orphan  Society  in  the  City  Road "  {c) ;  and  the  South 
American  Missionary  Society  as  "  the  Patagonian  Chilian  and 
Peruvian  Missionary  Society  "  (rf).  A.-O,  v.  Rye  Corporal  tony 
7  Taunt.  746  (a) ;  Bradshaw  v.  Thomson,  2  T.  &  C.  C.  21^5  (6) ; 
Wikon  V.  SquirCy  2  T.  &  C.  C.  654  (c) ;  Mdkeown  v.  Ardagh, 
I.  R.  10  Eq.  445  {d). 

Sometimes  a  correct  name  is  given  coupled  with  an  erroneous 
description.  There  is  a  person  of  that  name  but  no  one  to  whom 
the  description  applies.  The  person  of  that  name  takes.  Veritas 
nominis  to/lit  errors  dcinonstrationis.  Standen  v.  Standen,  2  Ves. 
Jun.  689  ;  6  B.  P.  C.  193 ;  Doe  d.  Gains  v.  Bouse,  5  C.  B.  422; 
Be  Blaclcman,  16  B.  377;  Stringer  v.  Gardiner,  4  De  Q-.  &  J. 
468 ;  Be  Ingle's  Trusts,  11  Eq.  578 ;  DooJey  v.  Mahon,  I.  R.  11 
Eq.  299. 
Nihil faeit  Qn  the  other  hand,  if  there  is  no  one  who  answers  to  the 

cum  de  oorpore  name  but  there  is  a  person  who  answers  to  the  description,  the 
latter  may  take.  Nihil  faeit  error  nominis  cum  de  corpore 
constat.  Garth  v.  Meyrick,  1  B.  C.  C.  30  ;  Parsons  v.  Parsons^ 
1  Ves.  Jun.  266 ;  Doe  d.  Cook  v.  Banters,  7  East,  299  ;  Stockdale 
V.  Bu^hby,  19  Ves.  381 ;  Camoys  v.  Blundell,  1  H.  L.  778 ;  In 
bonis  Chappell,  (1894)  P.  98. 

There  is  more  difficulty  where  a  person  is  indicated  by  name 
and  description  and  there  is  no  one  who  answers  both  name  and 
description,  but  there  is  some  one  who  answers  the  name  and 
some  one  who  answers  the  description. 

For  the  purpose  of  ascertaining,  whether  there  is  a  descrip- 
tion, which  is  not  consistent  with  the  name,  the  whole  will  must 
be  looked  at,  and  it  may  then  appear  that  the  person  contem- 
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plated  by  the  testator  is  a  person  who  is  living  in  his  house,  Ch>p.  xxvn. 
which  the  person  named  does  not,  or  that  he  contemplates  a 
person  likely  to  marry  his  daughter,  whereas  the  person  named 
is  a  married  man  with  a  family.     Charter  v.  Charter^  L.  E.  7 
H.  L.  364  ;  In  re  Wokerton  Mortgaged  Estates ^  7  Ch.  D.  197. 

In  these  cases  the  person  intended  must  be  ascertained  by  a 
consideration  of  all  the  circumstances  of  the  case.  It  has  been 
said  that  '^  there  axe  more  instances  in  which  the  demonstration 
prevailed  than  in  which  the  name  prevailed."  Drake  v.  Drake, 
8  H.  L.  172, 179  ;  Charter  v.  Charter,  L.  R.  7  H.  L.  36i,  381. 

If  the  name  applies  correctly  to  one  person  and  the  descrip-  Loose  use  of 
tion  applies  in  a  popular  sense — as  for  instance  a  cousin's  wife  «»oouain." 
may  be  called  a  cousin — that  person  may  take  as  against  a 
person  who  is  a  true  cousin,  but  does  not  bear  the  name.    In  re 
Tat/lor ;  Cloak  v.  Hammond^  34  Ch.  D.  265. 

If  the  description  supplies  a  motive  for  the  gift — ^f or  instance,  Description 
if  the  gift  is  to  "my  godchild"  (a),  or  "my  housekeeper"  or  J^otive!^^ 
"  servant "  (6),  it  may  prevail  over  the  name.  In  re  Blayneifs 
Trust,  I.  R.  9  Eq.  413  ;  In  re  Blake's  Trusts,  (1904)  1  Ir.  98  {a) ; 
In  re  Nunn's  Trust,  19  Eq.  331;  In  re  Fry;  Matthews  v. 
Greenman,  22  W.  E.  679,  on  app.  sub  nom.  In  re  Fry; 
Mathews  v.  Freeman,  22  W.  R.  813  {b). 

In  other  cases  the  nature  of  the  description  may  lead  to  the 
inference  that  the  error  is  more  likely  to  occur  in  the  descrip- 
tion than  the  name.  Smith  v.  Coney,  6  Ves.  42 ;  Adams  v. 
Jones,  9  Ha.  485. 

On  the  other  hand  the  intimacy  of  the  testator  with  a  par-  Cases  in 
ticular  person,  or  the  fulness  with  which  the  name  is  given,  may  J^'^e^^. 
show  that  the  name  ought  to  prevail.     Garner  v.  Garner,  29  B. 
114;    Bemasconi  v.  Atkinson,  10  Ha.  345;   Dooley  v.  Mahon, 
I.  R.  11  Eq.  299 ;  Farrer  v.  St.  Catharine's  College,  Cambridge, 
16  Eq.  19 ;  In  re  Lyon's  Trusts,  48  L.  J.  Ch.  245. 

Sometimes  a  named  legatee  is  described  as  the  eldest  or  Description 
second  son  of  his  father  when  the  son  bearing  the  name  is  not  ^^^^^ 
the  eldest  or  second  son,  and  the  eldest  or  second  son  does  not  ^  *^^^  ^^' 
bear  the  name. 

Here  again  the  puzzle  must  be  solved  by  a  consideration  of 
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Chap.  XZVn 


Gift  to  A 
with  full 
description 
and  subse- 
quent gift  to 
A  without 
description. 

Gift  to  "my 
nephew  A  " 
f ouowed  by 
gift  to  "  my 
nephew." 


Two  persons 
of  same  name 
followed  by 
reference  to 
"the  said" 
person. 


the  language  of  the  will  and  of  all  the  oircumstanoes  of  the 

case.    Doe  d.  Le  Chevalier  v.  Huthwaiiej  8  Taunt,  306 ;  2  Moo. 

304 ;  3  B.  &  Aid.  632. 
If  there  is  nothing  at  all  to  assist  the  oonstniction  the  name 

may  prevail.     Pryce  v.  Neicbott^  14  Sim.   354;    Garland  t. 

Beverley,  9  Oh.  D.  213. 
Where  the  devise  was  to  Rohert,  the  fourth  son,  and  Rohert 

was  the  third  son,  and  there  was  good  reason  for  excluding  the 

first  and  second  sons  but  none  for  excluding  the  third,  the  name 

again  prevailed.     Oillett  v.  Oanej  10  Eq.  29. 

On  the  other  hand,  if  there  is  a  gift  to  the  children  of  a 

brother  "except  Thomas,  his  eldest  son,"  and  Thomas  is  the 

youngest  son  but  the  eldest  son  is  amply  provided  for,  or  if  the 

son  described  is  the  testator's  godson,  the  description  will  prevail. 

Hodgson  v.   Clarke,  1  D.  F.  &  J.  394;   Re  Gregory' %   Will, 

34  B.  600. 
In  the  case  of  successive  limitations  of  real  estate  to  second, 

third,  and  fourth  sons,  the  character  of  the  limitations  may 
lead  to  the  conclusion  that  the  description  ought  to  prevail. 
Bradskaw  v.  Bradskaw,  2  T.  &  0,  Ex.  72;  Ifeeld  v.  Neeld, 
W.  N.  1878,  219. 

It  has  been  said,  that,  where  there  has  been  a  gift  to  A  B 
with  a  full  description,  and  there  is  a  subsequent  gift  to  A  B 
without  any  description,  the  same  person  must  be  intended. 

Webber  v.  Corbett,  16  Eq.  515 ;  see  Careless  v.  Careless,  1  Mer. 
384. 

When  a  gift  is  made  to  "  my  nephew  A,"  and  there  is  then  a 
subsequent  gift  to  "  my  nephew  "  simply,  the  conclusion  may 
be  that  the  nephew  A  is  meant.  But  there  may  not  be  the 
same  reason  for  that  conclusion  where  there  is  first  a  gift  to 
"  my  nephew  "  and  then  a  gift  to  "  my  nephew  A."  Phelan  v. 
Slattery,  19  L.  E.  Ir.  177;  see  Doe  d.  Morgan  v.  Morgan, 
1  Or.  &  M.  235. 

When  two  difierent  persons  of  the  same  name  have  been 
referred  to  and  there  is  then  a  reference  to  "  the  said  "  person 
by  name  only,  so  that  it  is  uncertain  which  is  meant,  probably 
as  a  general  rule  the  word  "  said  "  must  be  taken  to  refer  to  the 
last  antecedent,  but  it  is  a  question  of  construction  on  the  whole 
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mH   Castledon  v.  Turner,  3  Atk.  257 ;  Fox  v.  Collim,  2  Ed.  107 ;  Chap.xxviL 
Mealy  v.  Healy,  I.  R.  9  Eq.  418. 

Where  there  is  a  clear  giffc  to  a  certain  class,  and  an  intention  Clause  of 
IS  expressed  of  including  or  excluding  certain  persons  whose  exclusion 
names  are  left  in  blank,  the  clause  of  inclusion  or  exclusion  J^y^^^** 
only  is  Toid  for  uncertainty,  and  the  gift  to  the  class  is  good. 
Ulingicorth  v.  Cooke,  9  Ha.  37 ;  Cfill  v.  Bagshaic,  L.  R.  2  Eq. 
746 ;  see  Cope  v.  HenshaWy  35  B.  420. 

But  if  the  testator  goes  on  to  define  the  class  by  name,  and 
inserts  the  names  of  persons  who  cannot  alone  be  said  to  consti- 
tute the  dass,  leaving  blanks  for  other  names,  the  gift  is  void 
for  uncertainty ;  for  instance,  if  the  gift  be  to  "  my  nephews 
and  nieces,  John  and  Nanny,"  followed  by  a  blank,  ^'  John  and 
Nanny  "  not  satisfying  the  description  "  nephews  and  nieces." 
(heig  v.  Martin,  5  Jur.  N.  S.  329. 

The  fact  that  a  blank  is  left  for  the  Christian  name,  or  for 
the  surname,  of  the  legatee,  will  not  avoid  the  legacy  if  there  is 
no  doubt  to  whom  the  rest  of  the  name  applies.  Price  v.  Page, 
4  Ves.  680 ;  Phittips  v.  Barker,  1  Sm.  &  G.  582,  where  the  gift 

was  to Davis,  daughter  of  S.  Davis,  and  the  testator  knew 

only  of  one  daughter  at  the  date  of  the  will.    In  bonis  Be  Rosaz, 
2  P.  D.  66 ;  see  Re  Gregson's  TrustR,  12  W.  E.  935. 

Although  a  blank  is  left  for  the  name  of  a  legatee,  the  Court 
may  be  able  from  the  context  to  ascertain  who  was  intended 
to  take.  In  re  Harrison;  Turner  v.  lleUard,  30  Ch.  D.  390; 
Furniss  v  Phear,  36  W.  R.  521. 


n.  Gifts  to  Persons  Filling  a  Certain  Character. 

Under  a  gift  to  Lord  S.  as  an  heirloom,  the  person  who  was  Gift  to 
Lord  S.  at  the  date  of  the  will  was  held  to  be  meant.    In  re 
Whorwoad;  Ogle  v.  Lord  Sherborne,  34  Ch.  D.  446. 

A  gift  by  a  testator  to  his  wife  by  name,  as  "  to  my  wife  A,"  ^'^^  *o , 
is  effectual,  though  she  may  not  be  his  lawful  wife,  or  though  wife  by  name, 
the  marriage  may  afterwards  be  declared  void  ah  initio.     Giles 
V.  Giles,  1  Kee.  685;  In  re  Boddington;  Boddington  v.  Clariat 
(or  Clairat),  22  Ch.  D.  597;  25  Ch.  D.  685. 
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Gift  to  **mv 
wife'*  simply. 


Gift  provided 
she  continues 
a  widow. 


Ohap.  xxvn.  Even  if  the  gift  is  to  "  my  wife,"  without  the  addition  of  her 
name,  the  person  who  is  living  with  the  testator  as  his  wife 
may  take,  though  she  is  not  his  lawful  wife.  The  testator  cannot 
by  the  description  "  my  wife  "  intend  a  future  lawful  wife,  as 
marriage  would  revoke  the  will.  Pratt  v.  MathetCy  22  B.  328 ; 
In  re  Petts ;  27  B.  576 ;  S.  C.  sub  nom.  In  re  Pitt's  Will, 
5  Jur.  N.  S.  1235  ;  In  bonis  Hoice,  33  W.  E.  48. 

Where  it  appeared  in  the  will  that  the  testator  was  about  to 
marry  a  lady,  and  in  case  of  his  death  gave  a  legacy  to 
"my  wife,"  it  was  held  the  lady  was  entitled.  ScMoss  v. 
Stiehcly  6  Sim.  1. 

A  gift  of  income  to  a  person  described  as  the  testator's  wife, 
who  as  the  testator  knows  is  not  his  lawful  wife  for  life,  provided 
she  continues  his  widow  and  unmarried,  is  a  gift  to  her  so  long 
as  she  does  not  marry  after  his  death.  Lepine  v.  Bean,  10  Eq. 
160  ;  In  re  Wagstaf;   Wagstaffv.  Jalland,  (1907)  2  Ch.  35. 

On  the  other  hand,  an  annuity  given  to  A  B  "while  she 
continues  my  widow  and  unmarried  "  cannot  be  taken  by  A  B 
if  after  the  date  of  the  will  the  marriage  between  her  and  the 
testator  is  declared  void  for  nullity.  In  re  Boddington; 
Boddingtony.  Clariat  (or  Clairat)^  22  Ch.  D.  597;  25  Ch.  D. 
685,  where  Riahton  v.  Cobb,  5  M.  &  Cr.  145,  is  considered. 

If  the  legatee  fraudulently  assumed  the  character  of  wife  for 
the  purpose  of  deceiving  the  testator,  and  procuring  a  legacy, 
the  question  of  fraud  must  be  raised  in  the  Court  of  Probate. 
A  Court  of  Construction  has  no  jurisdiction  to  go  into  the 
question  of  fraud  when  the  will  has  once  been  proved. 
Mciuish  V.  Milton,  3  Ch.  D.  27,  overruling  Kennell  v.  Abbott, 
4  Ves.  802 ;  Wilkinson  v.  Joughin,  L.  E.  2  Eq.  319 ;  see  ante, 
pp.  28,  82. 

A  gift  to  the  wife  of  A,  without  mentioning  a  name,  will 
not  go  to  a  person,  whom  the  testator  knew  to  be  living  with 
A  as  his  wife,  if  there  is  nothing  on  the  face  of  the  will  to  show 
that  an  existing  wife  is  referred  to.  Re  Davenporfs  Trusts, 
I  Sm.  &  G.  126. 

Where  the  testator  supposed  the  reputed  wife  of  A  to  be  his 
wife,  and  referred  to  "  A's  present  wife  "  in  the  will,  a  gift  to 


Gift  to  wife 
of  another. 
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her  "  if  she  shall  heoome  A*s  widow  "  took  eflFect  upon  her  Chap,  xxvn. 
surviving  A.     In  re  Lowe ;  Danily  v.  Flatty  61  L.  J.  Ch.  415. 

And  a  trust  for  A  if  she  survives  her  now  intended  coverture 
takes  effect  upon  A's  divorce  from  her  husband.  In  re 
Crawford^s  Settlement;  Cooke  y.  Oibson,  (1905)  1  Ch.  11. 

A  gift  to  A  B,  described  as  the  wife  of  the  testator's  son, 
goes  to  that  person,  though  she  may  not  be  the  son's  lawful 
wife,  and  though  the  testator  may  have  given  the  legacy  merely 
because  he  was  informed  by  the  son  that  she  was  his  wife 
without  having  any  personal  acquaintance  with  her.  Turner 
V.  Bntfain,  3  N.  R.  21  ;  Anderson  v.  Berkleij,  (1902)  1  Ch.  936. 

A  gift  to  servants  or  employes  has  been  held,  upon  the  Servants  and 
context  of  the  will  in  each  case,  to  refer  to  servants  in  the  ^^  ^ 
testator's  employment  at  the  date  of  his  will  {a),  at  his 
death  (6),  both  at  the  date  of  the  will  and  death  (c),  and 
at  any  time  {d),  Parker  v.  Marchant^  1  T.  &  C.  C.  290  {a) ; 
In  re  Marcus  ;  Marcus  v.  MarcuSy  56  L.  J.  Ch.  830  ;  57  L.  T. 
399  (6) ;  Jones  v.  Henley,  2  Ch.  Rep.  162  {c)  ;  In  re  Sharland; 
Kemp  V.  Rozey,  (1896)  I  Ch.  517  (d). 

The  word  "  servants  "  is  not  necessarily  confined  to  servants 
living  in  the  house.  It  has  been  held  to  include  a  farm-bailiff, 
a  gardener  and  imder-g^rdener,  and  a  house-steward.  Bulling 
V.  Ellkey  9  Jur.  936 ;  Thrupp  v.  Collett,  26  B.  147  ;  Armstrong 
V.  Clavering,  27  B.  226. 

Such  persons  as  stewards  of  Courts,  a  coachman  provided 
by  a  jobmaster,  or  a  boy  occasionally  employed,  are  not  included 
under  the  term.  Townshend  v.  Windhamy  2  Vern.  546 ;  Chilcott 
V.  Bromkyy  12  Ves.  114  ;  Thrupp  v.  Colletty  26  B.  147. 

The  term  domestic  or  household  servants  excludes  out-door  Domestic 
servants.     Ogle  v.   Morgan,   1    D.   M.   &   Q.  359 ;    Vaughton 
V.  Boothy  16  Jur.  808 ;   Re  Drax ;  Savik  v.  Yeatniany  57  L.  T. 
475 ;  Cochrane  v.  0^i%,  (1903)  1  Ir.  525. 

If  the  gift  is  of  a  year's  wages  it  will  not  include  servants  Gift  of  a 
who  are  hired  and  paid  by  the  week  or  month.     Booth  v.  Dean,  ^     *  ^^^^S^* 
1  M.  &  K.  560;  Blackwelly.  Pennant ,9  Ha.  551;  Breslin  \. 
Waldrony  4  Ir.  Ch.  334 ;   In  re  Ravensxcorth ;    Ravensworth  v. 
TtViefofe,  (1905)  2  Ch.  1. 

A  bequest  to  "  the  two  servants  who  shall  be  living  with  me 

T.W.  T 
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caiap.  XXVII.  at  my  death,"  has  been  held  to  go  to  all  living  with  the  testator 
at  his  death,  though  there  may  have  been  only  two  at  the  date 
of  the  will.     Sleech  v.  Thorington^  2  Ves.  Sen.  560. 
<<  Living  with      "  Servants  living  with  me  at  my  death  "  means  servants  then 
death."  ^  the  testator's  service.     They  need  not   live  in  the  same 

house  with    him.      Taivmhend   v.    Windham^    2  Vem.    646 ; 
Blackwell  Y,  Pennant^  9  Ha.  551. 

Under  such  a  bequest  servants  wrongfully  discharged  before 
the  testator's  death,  or  voluntarily  leaving  the  service,  or  dis- 
missed on  account  of  the  testator's  lunacy,  are  not  entitled  to 
anything.  Barlow  v.  Edtrards^  1  H.  &  C.  547 ;  Re  Serres^ 
Estate;  Venes  v.  Marriott,  10  W.  E.  751 ;  31  L.  J.  Ch.  519; 
In  re  Hartley's  Trusts,  26  W.  E.  590 ;  47  L.  J.  Ch.  610 ;  see 
In  re  Benyon;  Benyon  v.  Grieve,  51  L.  T.  116;  32  W.  E.  871. 
But  a  servant  who  at  the  testator's  death  has  temporarily 
left  his  house  and  is  to  return  to  service  is  entitled  to  the 
legacy.  Herbert  v.  Reid,  16  Ves.  481. 
Gift  to  the  In  wills  under  the  "Wills  Act  a  gift  to  the  testator's  wife 

•wife.  must  mean  the  person  calling  herself  his  wife  at  the  date  of  the 

will,  as  a  second  marriage  operates  as  a  revocation  of  the  will, 
and  therefore  a  deceased  wife's  sister  may  take  under  the  descrip- 
tion of  the  testator's  wife.      Pratt  v.  Mathew,  22  B.  328 ;  In  re 
Petts,  27  B.  576  ;  5  Jur.  N.  S.  1235. 
Gift  to  the  Pfnmd  facte  a  gift  to  the  wife  of  A,  who  has  a  wife  living  at 

wife  or 

husband  of  a    the  date  of  the  will,  goes  to  that  wife  and  no  other,  whether  the 
^^*"^°*    gift  is  in  possession  or  after  a  life  interest  to  the  husband  or 

absolute  or  for  life  only.      Boirham  v.  Bignall,  8  Ha,  131 ; 

Burrow's  Trusts,  10  L.  T.  184  ;  Firth  v.  Fielden,  22  W.  E.  622 ; 

see  In  re  Hancock;  Malcolm  v.  Bur/ord-Hancock,  (1896)  2  Ch. 

173  ;  In  re  Laffan  8f  Bournes,  (1897)  1  Ir.  469. 

The  same  rule  applies  in  the  case  of  a  husband. 

Heference  to        If  there  is  anything  on  the  face  of  the  will  to  show  that  an 

hnsbui^or      existing  person  is  referred  to  the  case  is  clear;  for  instance, 

^'®-  a  reference  to  the   "beloved"  wife   of  A,  or  a  reference  to 

daughters  as  the  wives  of  named  husbands.     Niblock  v.  Garrett, 

1  E.  &  M.  629 ;  Bryan's  Trust,  2  Sim.  N.  S.  103 ;  Fi-anks  v. 

Brooker,  27  B.  635. 
Intention  to         On  the  other  hand,  there  may  be  indications  of  intention  in 

indade  any 
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the  will  that  the  testator  means  by  wife  or  husband  any  wife  or  Chftp.  xxvn, 

husband.  husband  or 

The  fact  that  the  gift  to  the  wife  of  A  is  oonneoted  with  a 
gift  to  his  children,  which  is  so  expressed  as  to  include  his 
children  by  any  wife,  is  not  enough  to  show  that  a  future  wife 
was  intended  to  be  benefited.  lie  Burrow's  Trusts^  10  L.  T. 
184;  In  re  Griffith' %  Policy,  (1903)  1  Ch.  739;  In  re  Coley ; 
HoUinshead  v.  Coley,  (1903)  2  Ch.  102,  overruling  In  re  Lyne'a 
Tntst,  8  Eq.  65. 

But  where  the  shares  of  legatees,  some  of  whom  were  married 
and  some  not,  were  in  the  event  of  bankruptcy  directed  to  be 
applied  for  the  benefit  of  their  wives  and  children,  the  term  was 
held  to  include  any  wife.  Longworth  v.  Bellamy ,  40  L.  J.  Oh. 
613. 

And  a  reference  to  a  gift,  in  which  a  wife  took  a  life  interest, 
as  a  gift  for  the  benefit  of  A  and  his  family,  shows  that  the 
testator  intended  to  include  any  wife.  In  re  Drew ;  Drew  v. 
Drew,  (1899)  1  Oh.  336. 

If  there  is  no  person  answering  the  description  of  husband  Gilt  to  the 
or  wife  at  the  date  of  the  will  or  the  death,  the  gift  vests  person  who 
indefeasibly  in  the  first  person  who  answers  the  description,  "'"^^airied, 
Radford  v.  WiUis,  12  Eq.  105  ;  7  Oh.  7 ;  see  Peppin  v.  Beckford, 
3  Ves.  670. 

Where  there  is  a  gift  to  a  son  or  daughter  for  life  with  Divorced 

wile  OF 

remainder  to  any  wife  or  husband  of  the  son  or  daughter  for  husband, 
life,  a  divorced  wife  or  husband  will  not  take,  but  a  divorced 
husband  will  take  if  the  gift  be  to  any  husband  with  whom 
the  testator's  daughter  may  intermarry,  where  the  gift  is  so 
worded  as  to  make  the  marriage  and  not  the  status  of  husband 
the  controlling  part  of  the  gift.  In  re  Morrieson  /  Hitchins  v, 
Morrieson,  40  Oh.  D.  30  ;  Bullmore  v.  Wynter,  22  Oh.  D.  619. 

The  construction  of  a  gift  to  a  husband  and  wife  and  a  third  Gifts  to 
person  by  a  will  made  after  the  commencement  of  the  Married  wife  and  third 
Women's  Property  Act,  1882  (1st  January,  1883),  is  not  affected  ^^''' 
by  the  Act.      In  re  March ;  Mander  v.  Harris,  24  Oh.  D.  222 ; 
27  Ch.  D.  166 ;  In  re  Jiipp ;  Jupp  v.  Buckwell,  39  Ch.  D.  148  ; 
see  Thornley  v.  Thomley,  (1893)  2  Oh.  229. 

*^  If  an  estate  be  made  of  land  to  a  husband  and  wife,  and  to 

t2 
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Chap.  XXYII.  a  third  perBon,  in  this  case  the  husband  and  wife  have  in  law  in 
their  right  but  the  moiety."  Littleton^  sect.  291.  The  same 
rule  applies  to  personalty,  and  it  makes  no  difiPerenoe  whether 
the  bequest  is  a  joint  tenancy  or  a  tenancy  in  common. 

Thus  a  bequest  to  A  and  B  his  wife  and  0  as  tenants  in 
common  goes  in  moieties  to  A  and  his  wife  and  to  0.  In  re 
Wylde'a  Estate,  2  D.  M.  &  G.  724;  In  re  Jupp;  Jupp  v. 
Buchcell,  39  Ch.  D.  148. 

A  bequest  to  A  and  B  his  wife  and  C  during  their  lives  and 
the  life  of  the  survivor  of  them,  and  after  the  death  of  the 
survivor  over,  would  be  enough  to  show  that  the  wife  was  to 
take  a  separate  interest.     Marchant  v.  Cragg,  31  B.  398. 

If  the  bequest  is  to  A,  B  and  C  and  the  wife  of  C  equally, 
the  second  "  and "  is  looked  upon  as  a  subcopula,  and  the 
property  goes  in  thirds.     Bricker  v.  Whatley,  1  Vem.  233. 

So,  too,  if  the  gift  is  to  A,  his  wife  and  children,  the  husband 
and  wife  take  one  share.  Gordon  v.  WhieldoUj  1 1  B.  170 ; 
Attheson  v.  Atcheson,  ih,  485. 

But  very  slight  evidence  of  intention  that  the  wife  is  to 
take  a  separate  share  has  been  held  suj£cient  to  prevent  the 
rule ;  thus,  if  the  words  are  "  to  A,  B,  C,  and  his  wife  as 
tenants  in  common,"  husband  and  wife  take  several  shares. 
Warrington  v.  TFarrington,  2  Ha.  54  ;  In  re  Dixon ;  Byram  v. 
Tull^  42  Ch.  D.  306,  where  the  earlier  cases  are  discussed; 
see,  too,  Paine  v.  Wagner^  12  Sim.  184. 

And  apparently  if  the  words  are  "  to  my  son-in-law  B  and 
my  daughter  P,  his  wife,  their  executors,  administrators,  and 
assigns,"  both  take  equally — the  gift  not  being  to  husband 
and  wife,  but  to  son-in-law  and  daughter.  A.~0.  v.  Bacchus, 
9Pr.  30;   11  Pr.  647. 

Possibly  the  rule  of  the  unity  of  husband  and  wife  would  not 
be  applied  to  a  husband  and  wife  living  under  a  foreign  law, 
which  recognises  the  separate  existence  of  the  wife.  Dia^  v. 
De  Liveray  5  App.  C.  123. 

Where  a  husband  and  wife  are  members  of  a  class  to  which 
property  is  given,  each  takes  a  share.  In  re  Que;  Smith  v. 
One,  61  L.  J.  Ch.  510 ;  40  W.  E.  553. 
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Whether  a  gift  to  unmarried   children  is  designatio   per-  Chap. 


sonarum  or  not  depends  on  the  language  of  the  will.     Thus,  Meaning  of 
a  gift  to  the  son  and  unmarried  daughters  of  A  goes  to  the  "^J,^^ed" 
daughters  unmarried  at  the  date  of  the  will,  the  gift  to  the  son  "^  *  d*'^* 
showing  that  particular  persons  are  meant.     Hall  v.  RoberUonj 
4  D.  M.  &  G.  781 ;  see  Elliott  v.  EUiott,  11  Ir.  Ch.  482. 

Where  the  gift  designates  a  class  ascertainable  at  the 
testator's  death,  the  subsequent  marriage  of  one  of  the  class 
will  not  avoid  the  gift.  Jubber  v.  Jubber,  9  Sim.  603;  see 
Blagrove  v.  Coore,  27  B.  138. 

The  primary  meaning  of  "unmarried"  in  a  direct  gift  is, 
never  having  been  married.  Thistlethicayte^s  Trusts^  1  Jur. 
N.  S.  881 ;  24  L.  J.  Ch.  713 ;  Dalrymple  v.  Eall,  16  Oh.  D. 
715  ;  In  re  Sergeant ;  Mertens  v.  Walley^  26  Ch.  D.  575. 

Under  a  gift  to  A  B,  if  she  be  sole  and  unmarried,  the 
legatee,  whose  marriage  had  been  dissolved  by  the  Divorce 
Court,  was  held  entitled.  In  re  Lesingham^a  Trusts^  24 
Ch.  D.  703. 

And  under  a  gift  after  the  death  of  the  husband  to  the 
wife  so  long  as  she  continues  unmarried,  the  wife  is  entitled 
though  she  has  been  divorced.  Knox  v.  WellSy  31  W.  R.  559 ; 
48  L.  T.  655. 

A  gift  to  the  eldest  son  of  A,  who  has  two  sons  living  at  Eldest  son 
the  date  of  the  will,  goes  to  the  elder  of  those  two  sons  and  ^dateof  ^ill. 
fails  if  he  dies  before  the  testator.     Amyot  v.  DirarriSy  (1904) 
A.  C.  268. 

The  natural  meaning  of  first  or  second  son  is  first  or  second  Giftstoafinfc 

-         1. 1  .  ii  or  second  son. 

m  order  of  birth. 

1.  No  difficulty  arises  where  all  the  sons  bom  are  living 
at  the  testator's  death,  or  where  no  sons  have  then  been 
bom.  In  the  latter  case,  the  first  or  second  son  bom 
afterwards  will  take.  See  Driver  v.  Franks  3  Mau.  &  S. 
25;  8  Taunt.  468;  Alexander  v.  Alexander,  16  C.  B.  59; 
Bennett  v.  Bennett,  2  Dr.  &  Sm.  266;  Sheridan  v.  O^ReHly, 
(1900)  1  Ir.  386. 

The  second  bom  son  will  take  as  second  son  though  his 
elder  brother  may  die  before  he  is  born.  Traffbrd  v.  Ashton, 
2  Vem.  660. 
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Ohftp.  XAvii.  2.  If  there  is  a  first  son  at  the  date  of  the  will  he  would  take 
as  persona  designata.  Saunders  v.  Richardsony  18  Jur.  714 ; 
Amyot  V.  DwarriSy  (1904)  A.  0.  268,  where  jRe  Harris j  2 
W.  B.  689,  is  disoussed. 

So,  too,  if  there  were  a  first  and  second  son  living  at  the 
date  of  the  will  the  second  son  would  take  under  the  descrip- 
tion second  son.  Whether  the  second  son  at  the  date  of  the 
will,  whose  elder  brother  had  died,  would  take  as  second  son  is 
not  so  clear. 

3.  If  a  first  or  second  son  is  dead  at  the  date  of  the  will  the 
term  will  mean  first  or  second  son  at  the  testator's  death. 
King  v.  Bennett,  4  M.  &  W.  36  ;  Thompson  v.  Thompson,  1  ColL 
388 — where  ihe  provisions  of  the  will  were  confirmed  by  a 
codicil  after  the  death  of  the  first  bom  son. 

4.  If  a  first  or  second  son  is  bom  after  the  date  of  the  will 
and  dies  in  the  testator's  lifetime,  a  first  or  second  surviving  son 
will  take.     Lomax  v.  Holmden,  1  Ves.  Sen.  290. 

But  this  is  not  the  case  if  the  testator  contemplates  the 
possibility  of  lapse  and  provides  for  it :  for  instance,  by  a  gift 
to  the  seventh  or  youngest  child  of  a  person  who  at  the  date  of 
the  will  had  six  children.  West  v.  Lord  Primate  of  Ireland,  2 
Cox,  258 ;  3  B.  C.  C.  148. 

The  terms  elder  and  younger  in  wills  must  primd  facie  be 
considered  as  used  in  their  strict  sense  as  applicable  to  age,  and 
not  in  the  figurative  sense  of  anterior  and  posterior  in  order  of 
limitation  of  estates.  Scarisbnck  v.  Lord  Skelmersdale,  4 
T.  &  C.  Ex.  78 ;  2  H.  L.  167 ;  Li/ddon  v.  JEllison,  19  B.  665 ; 
lAvesey  v.  Livesey,  2  H.  L.  419  ;  Longfield  v.  BanUy,  15  L.  E. 
Ir.  101. 

In  the  case  of  limitations  of  real  estate  devised  for  life  with 
remainders  in  tail,  the  natural  meaning  of  eldest  son  is  first 
bom  son.     Bathurst  v.  Errington,  2  App.  C.  698,  709. 

Therefore,  under  a  devise  to  the  eldest  son  of  A.  for  life  with 
remainder  to  his  first  and  other  sons  successively  in  tail,  with 
remainder  to  the  second  and  other  sons  of  A  successively  in 
tail,  if  the  first  bom  son  of  A  dies  in  the  testator's  lifetime 
vnthout  issue,  A's  second  son  takes  an  estate  taiL  Meredith  v. 
Treffry,  12  Ch.  D.  170. 


Meaning  of 
the  terms 
elder  and 
yonnger. 
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The  term  eldest  son  may  mean  only  son,  as  youngest  child  Chap.  XXYII. 
may  mean  only  child.     Tuite  v.  Bemiingham^  L.  E.  7  H.  L. 
634  ;  Emery  v.  England,  3  Ves.  232. 

If  the  testator  contemplates  a  younger  son  as  becoming 
eldest,  or  if  the  eldest  were  dead  at  the  date  of  the  will,  eldest 
son  can,  of  course,  not  mean  first  bom  son.  Hervey-Bathurst 
y.  Stanley^  4  Ch.  D.  251 ;  8,  C.  sub  nom.  Bathur%t  v.  Erringtonj 
2  App.  0.  698. 

A  clause  shifting  estates  in  the  event  of  a  younger  son 
becoming  the  eldest  son  of  his  father  applies  only  to  a  son 
becoming  the  eldest  in  his  father's  lifetime.  Bathurst  v. 
Ernngton,  2  App.  C.  698. 

When  a  testator  has  made  a  disposition  in  favour  of  his  sons,  Next  sor- 
arranging  them  in  a  descending  order  of  birth  with  a  gift  over  ^^«^  ~^- 
of  their  respective  shares  in  certain  events  to  ^'my  next  sur- 
viving son,"  the  next  younger  son  takes  under  this  description. 
Eastwood  V.  Lockvoood,  3  Eq.  487. 

And  a  gift  over  in  certain  events  of  land  devised  to  a  son  to  ^ezt  eldest 
''  his  next  eldest  brother  "  has  been  held  to  refer  to  the  next  son 
in  a  descending  order.     Crofi%  v.  Beamish^  (1905)  2  Ir.  349. 

An   eldest    son    has   been   included    under   the  expression  GifttoBeoond 
"  second  and  other  sons,"  in  cases  where  the  probability  was  has  in  some 
that  the  eldest  son  had  been  left  out  by  mistake.      Langston  v.  S^^t  botu^ 
Langston,  8  Bl.  N.  S.  16 ;  2  CI.  &  F.  194 ;  Blake's  Estate,  19 
W.  E.  765 ;  Tavemor  v.  Orindley,  32  L.  T.  424 ;    Orattan  v. 
Langdale,  11  L.  E.  Ir.  473. 

But  this  construction  will  not  be  adopted  when  there  are 
sufficient  reasons  for  the  exclusion  of  the  eldest  son.  Berming^ 
ham  V.  Tuite,  I.  E.  7  Eq.  221 ;  L.  E.  7  H.  L.  634 ;  Locke  v. 
Dunlop,  39  Ch.  D.  387. 

With  regard  to  the  time  at  which  the  class  of   younger  The  olass 
children  is  to  be  ascertained—  ^d^^to 

If  there  is  an  immediate  srif t  to  youncer  children,  the  class  ^  asoertained 

5-iij         t^'ij-L       j!i       at*^e  time  of 

will  be  ascertained  at  the  testator  s  death,  and  a  cmld  who  after  yeeting. 
that  time  becomes  eldest  will  not  be  excluded.      Coleman  v. 
Seymour y  1  Ves.  Sen.  209 ;   Umbers  v.  Jaggard,  9  Eq.  201. 

Similarly,  if  the  gift  is  to  the  younger  children  who  attain 
twenty-one,  a  child  who  is  a  younger  child  when  he  attains 
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Chap,  xxvn.  twenty-one  will  take,  though  he  may  afterwards  beoome  eldest. 
Adams  v.  Roberts^  25  B.  668.  The  decision  in  Mattheios  v. 
Pauly  3  8w.  328,  may  be  supported  on  the  ground  that  the  son 
excluded  was  the  eldest  at  the  time  of  vesting  as  well  as  at  the 
time  of  distribution.  See  Domvile  v.  WinmngtoUy  26  Ch.  D. 
382. 

In  the  same  way  an  eldest  son  to  be  excluded  will  be  ascer- 
tained at  the  time  of  vesting  and  not  at  the  time  of  distribution. 
Sandeman  v.  Mackenzie^  1  J.  &  H.  613 ;  Adams  v.  Bushy  8  Sc. 
405;  6  Bing.  N.  C.  164;  Theed's  Settlement,  3  K.  &  J.  375; 
Adams  v.  Adams,  25  B.  642 ;  Domvile  v.  Winmngtofi,  26  Ch.  D. 
382. 
Contraiy  The  testator  may,  however,  show  that  the  persons  filling  the 

character  of  eldest  or  youngest  children  were  to  be  ascertained 
at  the  time  of  distribution  by  contemplating,  for  instance,  the 
possibility  that  several  persons  successively  might  become  eldest 
sons  after  the  time  of  vesting.  Bowles  v.  Botcles,  10  Ves.  177 ; 
Livesey  v.  Liveset/,  2  H.  L.  419;  Madden  v.  Ikin,  2  Dr.  &  S. 
207. 
Gift  to  a  class  Where  the  gift  is  to  younger  children  upon  some  contingency, 
chUdren  the  cases  are  conflicting. 

ol^tingenoy.  ^^  there  are  no  children  surviving  when  the  contingency 
happens  the  gift  goes  to  the  representatives  of  those  who  died 
in  the  lifetime  of  an  elder  brother.  Ladf/  Lincoln  v.  Pel/lam^ 
10  Ves.  166. 

If  there  are  children  living  when  the  contingency  happens, 
Ellison  V.  Airey,  1  Ves.  Sen.  Ill,  and  Sally.  Hewer,  Amb.  204, 
are  direct  authorities  for  saying  that  the  eldest  child  is  to  be 
then  ascertained,  and  not  before.  See,  too,  Stevem  v.  Ptk, 
30  B.  284. 

But  now  it  would  probably  be  held  that  the  class  ought  to 
be  ascertained  at  the  time  when  the  interests  become  trans- 
missible, and  it  was  so  decided  in  Biyan  v.  Collins,  16  B.  14. 
See,  too,  Sanders^  Trust,  L.  E.  1  Eq.  676. 
Gifts  to  a  class      Testators  sometimes   make   gifts   to   a   class,   excluding   a 
member  of       member  of   the   class  whom    they   consider  to   be  otherwise 
t  6  class.         provided  for.     Such   clauses  of  exclusion  must  receive  their 
natural  construction. 
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Therefore  a  devise  of  real  estate  to  the  sons  of  A,  exoept  an  Chap.  ZXYii. 
eldest  son  entitled  to  the  possession  of  the  0  estate,  does  not 
exdude  the  eldest  son  if  before  the  testator's  death  the  C  estate 
has  been  sold,  so  that  he  cannot  be  in  possession  of  it.  It 
makes  no  difference  that  he  may  be  interested  in  the  proceeds 
of  sale.  Law  Union  and  Croicn  Insurance  Co.  v.  Hill,  (1902) 
A.  C.  263. 

The  word  "entitled"  in  such  clauses  of  exclusion  may, 
according  to  the  context,  mean  entitled  in  possession,  or  entitled 
in  interest  at  some  particular  time.  Chorley  v.  Loveband,  33  B. 
189 ;  In  re  OryWs  Trusts,  6  Eq.  589 ;  Umbers  v.  Jaggard, 
9  Eq.  201.  See,  too,  Wyndham  v.  Fane,  11  Ha.  287;  Johnson 
V.  Foulds,  5  Eq.  268. 

When  the  testator  has  placed  himself  in  loco  parentis,  and  ^^  ^^^^  <»»e8 

•        .  .  .  *' eldest  son" 

shows  an  intention  to  provide  portions  for  younger  children,  means  a  son 
the  rule  established  with  regard  to  marriage  settlements,  that  bulk"of  Uw 
"elder  son"  means  a  son  taking  the  bulk  of  the  estate,  and  ®®***®"* 
"  younger  son  "  a  son  unprovided  for,  applies  to  wills,  as  well 
in  the  case  of  personalty  as  of  realty.     Bayley*s  Settlement, 
9  Eq.  491 ;  6  Ch.  690. 

In  such  cases  the  rule  is  that  where  the  bulk  of  an  estate 
is  settled  in  strict  settlement,  and  by  the  same  settlement 
portions  are  provided  for  younger  children,  a  child  taking  the 
bulk  of  the  estate  by  virtue  of  the  limitations  in  strict  settle- 
ment shall  not  take  any  benefit  from  the  portions.  Macoubrey 
V.  Jones,  2  K.  &  J.  684,  690. 

Even  in  marriage  settlements,  however,  this  construction  will 
not  be  adopted,  unless  it  appears  upon  the  face  of  the  instrument 
that  the  exclusion  had  reference  to  the  fact  of  the  person  to  be 
excluded  taking  other  property.  lie  Theed^s  Settlement,  3  K.  &  J. 
375  ;  Hervey-Bathurst  v.  Stanley,  4  Ch.  D.  251,  262 ;  see  Doni- 
tile  v.  Winnington,  26  Ch.  D.  382. 

The  time  for  ascertaining  who  fills  the  character  of  eldest 
son  is  the  time  for  distributing  the  portions,  but  he  need  not 
then  be  entitled  to  the  settled  estate  if  he  has  substantially  had 
the  benefit  of  it.  Collingtcood  v.  Stanhope,  L.  E.  4  H.  L.  43 ; 
In  re  Ittzgerald^s  Settled  Estates;    Saunders  v.  Boyd,  (1891) 
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Ohap.  xxvn.  3  Ch.  394;  In  re  Smith's  Estate,  27  L.  R.  Ir.  121 ;  Booke  y. 

Plunkett,  (1902)  1  Ir.  299. 
''  Youngrer  And  a  younger  son  who  at  that  time  has  become  the  eldest 

mean  eonnot   ^^^  takes  the  estate  will  be  excluded  from  a  portion,  though 
fa^^  ^^tete    ^^®  portion  may  have  already  vested  in  him.     Gray  v.  JEarl  of 

Limericky  2  De  G.  &  S.  370 ;  Richards  v.  Richards,  Johns.  754 ; 

Dames  v.  Huguenin,  1  H.  &  M.  730 ;   Swinburne  v.  Swinburne^ 

17  W.  E.  47 ;  see  Leake  v.  Leake,  10  Ves.  476. 
The  question  whether  more  than  one  son  can  be  excluded 

from  portions   was   considered   in  In  re  Fitzgerald's  Settled 

Estates;  Saunders  y,  Boyd,  (1891)  3  Ch.  394  ;  see,  too,  Morton's 

Trusts,  (1902)  1  Ir.  310,  n. 
If  the  eldest  son  is  excluded  not  as  eldest  son,  but  by  name, 

the  rule  does  not  apply.      Wood  v.  Wood,  4  Eq.  48. 

And  if  the  testator  specifically  mentions  those  whom  he 

includes  in  the  class  of  younger  children,  the  rule  does  not 

apply.  In  re  Prytherch ;  Prytherch  v.  Williams,  42  Ch.  D.  590. 
In  what  oaaee  There  may,  however,  be  circumstances  showing  that  the 
is  to  be  eldest  son  is  to  be  ascertained  at  some  other  time  than  the 

at^e  t^e      *™®  ^^  distribution ;  for  instance,  at  the  time  of  vesting, 
of  Testing.  j^  mere  gift  over  to  take  effect  on  a  younger  son  becoming 

an  eldest  before  atttdning  twenty-one  will  not  alter  the  rule. 

Ray  ley's  Settlement^  9  Eq.  491 ;  6  Ch.  590. 

But  if  there  is  a  clear  intention  that  the  portions  are  to  vest 

indefeasibly  before  the  time  of  distribution,  the  eldest  son  is 

ascertained  at  the  time  of  vesting.      Windham  v.  Oraham,  1 

Euss.  331 ;  see  Ex  parte  Smyth,  12  Ir.  Ch.  487 ;  Re  Rivers' 

Settlement,  40  L.  J.  Ch.  87. 
Under  what        The  further  question  arises,  in  what  manner  a  child  must 
must^tSe  the  ^  entitled  to  the  estate  in  order  to  be  excluded  from  a  portion, 
family  estates      The  fact  that  the  estate  has  been  sold  for  a  sum  not  sufl5cient 

in  order  to  be  ^ 

excluded  from  to  satisfy  the  portions  does  not  entitle  the  eldest  son  to  a 

a  portion.         ^^^^      j^^^^  ^   jj;^^^^^  26  Ch.  D.  363. 

A  second  son,  becoming  an  eldest  son,  but  prevented  from 
taking  the  estate  by  a  recovery  suffered  in  the  lifetime  of  his 
brother,  is  entitled  to  share  in  portions  provided  by  the  settle- 
ment for  younger  children.  Tennison  v.  Moore,  13  Ir.  Eq.  424 ; 
Spencer  v.  Spencer,  8  Sim.  87 ;  Macoubrey  v.  Jones,  2  K.  &  J. 
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684 ;  Adams  v.  Becky  25  B.  648,  ovemiliDg  Peacocks  v.  Pares^  Cliap.  xxyn. 
2  Kee.  689. 

So,  too,  a  younger  son  suooeediDg  to  the  reversion  of  the 
settled  estates,  not  under  the  settlement  creating  the  portions, 
but  by  descent  or  by  devise,  is  not  within  the  rule,  and  does  not 
lose  his  right  to  a  portion.  Sing  v.  Leslie,  2  H.  &  M.  68 ; 
Adam  v.  Peck,  25  B.  648. 

On  the  other  hand,  as  a  younger  child  becoming  elder  is  An  elder  8on 
excluded  from  taking  a  portion,  so  an  elder  child  not  taking  the  estate  may  be 
estate  is  admitted  to  a  portion.     Puke  v.  PaidgCy  2  Ves.  Sen.  ^J^^f^.*^* 
203. 

And  if  he  dies  before  the  time  of  distribution  his  represen- 
tatives are  entitled,  whether  the  exclusion  is  of  the  eldest  son 
for  the  time  being  or  not.  Ellison  v.  Thomas^  2  Dr.  &  Sm.  Ill ; 
1  D.  J.  &  S.  18;  Pavies  v.  Hvgiienin,  1  H.  &  M.  730; 
Swinburne  v.  Sicinburney  17  W.  R.  47. 
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CHAPTER  XXVIII. 

CONSTRUCTION  OF  GIFTS  TO  CHILDREN. 

I. — Illegitimate  Children. 

nviij  **The  description  *  child/  'son,'  *  issue/  every  word  of  that 
„^  — 17  species,  must  be  taken  primd  facie  to  mean  legitimate  child,  son, 
means  le^riti-  or  issue  " :  per  Lord  Eldon,  Wilkinson  v.  Adtim,  1  V.  &  B.  422. 
And  it  may  be  stated  as  a  general  rule,  that,  where  there  is  a 
bequest  to  children,  without  anything  on  the  face  of  the  will  or 
in  the  surrounding  circumstances  to  show  that  the  testator  meant 
by  children  illegitimate  children,  and  there  is  a  possibility  at 
the  date  of  the  will  of  legitimate  children  to  satisfy  the  terms 
of  the  bequest,  evidence  dehors  the  will  is  not  admitted  to  prove 
that  the  testator  may  or  must  have  meant  illegitimate  children. 
Sill  V.  Crook,  L.  R.  6  H.  L.  265 ;  Dorin  v.  Dofin,  L.  R.  7 
H.  L.  568. 

The  rule  applies  though  the  person  whose  children  were  to 
be  benefited  had,  at  the  date  of  the  will,  only  illegitimate  chil- 
dren, and  at  the  testator's  death  there  was  no  possibility  of  any 
others.  God/ret/  v.  Davis,  6  Ves.  43  ;  Kelli/  v.  Hammondy  26  B. 
36  ;  Dorin  v.  Dorin,  L.  R.  7  H.  L.  568.  Fraser  v.  Pigotf,  You. 
354,  as  regards  the  children  of  William,  is  contrary  to  the 
general  current  of  authority. 

In  the  will  of  a  Jew  domiciled  in  England,  children  must 
mean  legitimate  children  according  to  English  and  not  according 
to  Jewish  law.     Levy  v.  Solomon,  25  W.  R.  842. 

In  the  case  of  a  Jew  domiciled  in  England  the  Court  does 

not  recognise  a  marriage  valid  accorditig  to  Jewish  custom  if 

it  is  not  valid  according  to  English  law.     In  re  De  Wilton  ;  De 

Wilton  V.  Montefiore,  (1900)  2  Ch.  481. 

LegitixnaoY         The  term  "  children  "  in  a  gift  by  will  of  personalty  (a),  or  land 

by  domioile.     devised  upon  trust  for  sale  (6),  or  realty  (c),  to  the  children  of  a 
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person  domiciled  abroad,  includes  children  who  are  legitimate  XXYUI 
according  to  the  law  of  their  parents*  domicile.  And  the  Court 
recognises  the  marriage  law  of  the  domicile  unless  it  is  contrary 
to  the  law  of  Christendom  {d).  In  re  Andros ;  Andros  v.  AndroSy 
24  Ch.  D.  637  (a)  ;  Skottoice  v.  Young,  11  Eq.  474  (6) ;  In  re 
Grey's  Trusts ;  Grey  v.  Stamford y  (1892)  3  Ch.  88  {c)  ;  In  re 
Boz&elh's  Settlement ;  Husey-Hunt  v.  BozzeUiy  (1902)  1  Ch. 
751  {d).  In  re  Wright's  Trusts^  2  K.  &  J.  595  ;  Boyes  v.  BedaUy 
1  H.  &  M.  798,  so  far  as  contra,  are  overruled.  See,  too,  In  re 
Wihon's  Trustsy  L.  E.  1  Eq.  247 ;  ib,  3  H.  L.  55  ;  Atkinson  v. 
Anderson,  21  Ch.  D.  100. 

As  regards  succession  ab  intestato  a  different  rule  applies  to  Suooesmon 
realty  and  to  personalty.  A  person  can  only  claim  as  heir  by  *  *** 
descent  who  is  legitimate  by  English  law.  Doe  v.  Vardill,  2 
CI.  &  P.  571 ;  7  CI.  &  F.  895  ;  6  Bing.  N.  C.  385  ;  9  Bl.  N.  R. 
32.  But  next  of  kin  of  an  intestate  will  include  persons  who 
are  legitimate  by  the  law  of  their  parents'  domicile.  In  re 
Goodman's  Trusts,  14  Ch.  D.  619 ;  17  Ch.  D.  266. 

In  order  that  a  child  may  be  legitimated  by  the  subsequent 
marriage  of  its  parents,  the  father  must  be  domiciled,  both  at 
the  child's  birth  and  at  the  marriage,  in  a  country  which  allows 
of  such  legitimation.  In  re  Grove;  Vaucher  t.  Solicitor  to  the 
Treasury,  40  Ch.  D.  216. 

In  considering  the  question  of  illegitimate  children  in 
oonneotion  with  gifts  to  children,  four  cases  must  be  dis- 
tinguished : — 

A.  Children  bom  at  the  date  of  the  will. 

B.  A  child  en  ventre  sa  mere  at  the  date  of  the  will. 

C.  Children  bom  after  the  date  of  the  will  and  before  the 
testator's  death. 

D.  Children  bom  after  the  testator's  death. 


A.  Children  Born  at  the  Date  of  the  Wiix. 

It  is  well  settled  that  if  upon  a  true  construction  of  the  will,  illegitimate 
having  regard  to  the  admissible  evidence,  illegitimate  children  atd^of -wS. 
are  referred  to,  illegitimate  children  living  at  the  date  of  the  will 
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TYurii      ^^y  ^^^'    ^^  *^®  P^  ^^  ^  *^®  children  of  a  woman  there  is  no 

difficulty.     If  the  gift  is  to  the  children  of  a  man,  children  who 

have  at  the  date  of  the  will  acquired  the  reputation  of  being  his 

children  may  take  though  the  description  refers  to  the  fact  and 

not  the  mere  reputation  of  paternity.     Wilkinson  v.  Adam,  1 

V.  &  B.  422,  affirmed  in  D.  P.,  12  Pr.  470. 

^I^n™**^  It  was  at  one  time  supposed  that  legitimate  and  illegitimate 

mate  chUdren  children  could  not  take  together  under  a  gift  to  children,  though 

the^same         there  might  be   a  manifest  intention  to  include  illegitimate 

description,      children.      But  it  is  now   well   settled  that  they  may  take 

together.     Barnett  v.   Tugwell,  31  B.  232 ;   Owen  v.  Bryant,  2 

D.  M.  &  G.  697 ;  mil  v.  Crook,  L.  R.  6  H.  L.  265,  279,  283, 
not  following  Fraser  v.  Pigott,  Tou.  354 ;  Bagley  v.  Mollard,  1 

E.  &  M.  681 ;  Pratt  v.  Mathew,  22  B.  328,  339. 


HefereDoe  to 

existing 

children. 


CHildien  of 
a  deceased 
person. 


1.  Eefbrencb  TO  Existing  Children. 

The  will  may  refer  to  existing  children,  and  the  only  existing 
children  may  be  illegitimate  children,  or  it  may  be  necessary  to 
include  illegitimate  children  in  order  to  satisfy  the  terms  of  the 
bequest. 

{a.)  Children  of  Deceased  Person. 

A  gift  to  the  children  of  a  deceased  person  necessarily  refers 
to  persons  living  at  the  date  of  the  will. 

Therefore,  if  a  gift  is  made  to  the  children  of  a  deceased 
person  who  had  only  illegitimate  children  and  they  were  known 
to  the  testator,  they  take.  Lord  Woodhouselee  v.  Dalrymple,  2 
Mer.  419 ;  Edmunds  v.  Fessey,  29  B.  233. 

If  the  deceased  person  is  not  shown  to  be  deceased  on  the 
face  of  the  will,  it  must  be  proved  that  the  testator  was 
aware  of  his  death  and  that  he  had  only  illegitimate  children. 
Re  Herbert's  Trusts,  1  J.  &  H.  121 ;  Milne  v.  Wood,  42 
L.  J.  Ch.  545. 

In  such  a  case  it  is  immaterial  that  the  testator  believed  the 
children  to  be  legitimate.  But  it  probably  would  be  material 
if  he  did  not  know  of  their  existence.  Though  in  form  the  gift 
is  to  a  class,  there  is  in  substance  d^signatio  persotiarum,  and  a 
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person  unknown  to  the  testator  could  not  take  as  a  designated        Chap. 

person.  

If  the  deceased  person  had  both  legitimate  and  illegitimate 
children,  the  illegitimate  children  cannot  take.  Evidence  to 
show  that  the  testator  treated  both  legitimate  and  illegitimate 
children  alike  as  the  children  of  the  person  in  question  would 
be  either  inadmissible  or  immaterial.  Sicaine  v.  Kennerlci/^  1 
V.  &  B.  469 ;  Edmunds  v.  Fessey,  29  B.  233  (the  sons;  ;  In  re 
Fish;  Ingham  v.  Rayner,  (1894)  2  Ch.  83. 

If  the  testator  is  married  to  a  lady  who  at  the  date  of  the 
will  is  past  child-bearing,  and  there  are  no  legitimate  children, 
probably  a  gift  to  his  children  would  be  held  to  refer  to  exist- 
ing illegitimate  children  of  the  testator,  who  were  always 
treated  as  his  children.  Lepine  v.  Bean^  10  Eq.  160;  Be  Jeans; 
Upton  V.  JeanSy  72  L.  T.  835,  whei'e  under  such  circumstances 
step-children  were  let  in.  See,  too,  Dilley  v.  MatheicSy  11  Jur. 
N.  S.  425 ;  13  W.  E.  676. 

The  same  conclusion  might  possibly  be  drawn  in  the  case  of 
a  gift  to  the  children  of  a  woman  who  is  past  child-bearing 
and  has  only  illegitimate  children,  if  the  testator  is  shown  to 
be  aware  of  the  woman's  age  and  to  be  acquainted  with  the 
children.  Re  Brotcn ;  Penrose  v.  Manning^  63  L.  T.  169 ;  see 
Paul  V.  Children,  12  Eq.  16. 


(ft.)  Reference  in  Will  to  Existing  Children, 

If  the  gift  is  to  children  born  or  to  be  born,  and  at  the  date  Express  refer- 
of  the  will  the  only  children  bom  are  illegitimate  children  and  in^chilSm. 
they  are  well  known  to  the  testator,  those  children  will  take. 
In  re  Nixon,  2  Jur.  N.  S.  970 ;  Holt  v.  Sindrey,  7  Eq.  170, 
corrected  in  (1901)  2  Ch.  445 ;    Oubb  v.  Prendergast,  1  K.  & 
J.  439. 

Here  again  it  appears  to  be  immaterial  that  the  testator  did 
not  know  that  the  children  were  illegitimate.  But  it  would 
be  material,  if  the  testator  did  not  know,  whether  or  not  there 
were  any  children  living  at  the  date  of  the  will.  Holt  v. 
Sindrey,  7  Eq.  170. 
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z^m.         ^^  ^^^  ^^  ^  ^  ^^^  children  in  the  plural  of  a  deceased  person, 

and  there  is  only  one  legitimate  child  and  several  illegitimate 

children  known,  to  the  testator,  the  latter  will  be  indaded 
to  satisfy  the  language  of  the  bequest.  Gill  y.  Shellet/j  2 
R.  &  M.  336 ;  Leigh  v.  Bt/ron,  1  Sm.  &  G.  486 ;  Edmunds  v. 
Fessey^  29  B.  233 ;  In  re  Humphreys ;  Smith  v.  MilJedgej  24 
C!h.  D.  691. 

In  such  cases  knowledge  on  the  part  of  the  testator  of  the 
state  of  the  family  is  material.  If  he  does  not  know  the  state 
of  the  family  the  same  arguments  do  not  apply.  See  Hart  y. 
Durand,  3  Anst.  684,  explained  in  Oill  v.  Shelley,  2  K.  &  M. 
336,  342. 

The  testator  may  show  that  he  refers  to  existing  illegitimate 
children  by  adding  in  another  gift  to  children,  namely  A,  B, 
C,  and  D,  some  of  whom  were  illegitimate  ;  or  by  reciting  that 
he  has  nine  children,  giving  their  names,  which  included  an 
illegitimate  child ;  or  by  a  gift  to  the  two  youngest  daughters 
of  A  B,  a  spinster.  Meredith  v.  Farr,  2  T.  &  C.  C.  525 ;  Owen 
V.  Bryant,  2  D.  M.  &  G.  697  ;  Savage  v.  Robertson,  7  Eq.  176  ; 
see  Hartley  v.  Tribber,  16  B.  510. 

There  is  a  similar  designatio  personarum,  where  a  testator 
directs  the  interest  of  a  legacy  to  be  paid  to  a  woman,  with 
whom  he  cohabited,  for  life  or  until  she  married,  for  the 
support  of  her  children  N  and  B,  and  on  her  death  or  marriage 
for  the  use  of  her  children.     In  re  Connor,  2  J.  &  L,  456. 

Again  it  may  appear  from  the  fact  that  the  testator  made 
his  will  in  contemplation  of  an  early  death,  coupled  with  the 
nature  of  the  gift,  which  was  a  sum  for  mourning  for  each  of 
the  children  of  A,  that  living  illegitimate  children  were  meant. 
In  re  Haseldine ;  Grange  v.  Sturdy,  31  Ch.  D.  511,  a  case  no 
doubt  rightly  decided,  but  very  near  the  line,  like  Laker  v. 
Hordem,  1  Ch.  D.  644.  See  Durrant  v.  Friend,  5  De  G.  &  S. 
343,  a  case  on  the  other  side  of  the  line. 

The  fact  that  the  testator  divides  his  estate  into  shares 
corresponding  in  number  with  his  children,  including  those 
who  are  illegitimate,  is  not  alone  enough  to  show  that  illegi- 
timate children  were  to  be  included.  Carttoright  v.  Tawdry,  5 
Ves.  530  ;  In  re  Wells'  Estate,  6  Bq.  599. 
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(c.)  Definition  of  Persons  called  Children. 


Ohap. 
xxYxn. 


If  there  is  what  is  equivalent  to  an  interpretation  clause  in  Interpreta- 
the  will,  by  which  the  testator  defines  the  expression  "  child  "  as  deanin^ 
including  an  illegitimate  child,  that  child  will  be  included  in  a  <^il<i>^a- 
subsequent  gift  to  children. 

For  instance,  if  there  is  a  gift  to  the  children  of  A,  followed 
by  '*  namely  "  A,  B,  C,  and  D,  where  A  is  illegitimate ;  or  the 
testator  recites  that  he  has  nine  children,  giving  their  names, 
and  one  of  the  children  named  is  illegitimate,  the  illegitimate 
child  will  take  under  a  gift  to  children.  Meredith  v.  Farr^  2 
T.  &  C.  C.  626 ;  Oicen  v.  Bnjant,  2  D.  M.  &  G.  697. 


(rf.)  Illegitimate  Child  called  a  Child. 

Upon  the  question  whether,  where  a  gift  is  made  to  A,  illegitimate 
described  as  the  child  of  B,  and  A  is  an  illegitimate  child,  A  ^  ^^^i^ 
is  intended  to  be  included  in  a  subsequent  gift  to  the  children 
of  B,  the  cases  are  conflicting.  Bagley  v.  Mollardy  1  E.  &  M. 
581 ;  Megson  v.  Hindkj  15  Ch.  D.  198 ;  In  re  Broicn ;  Brown 
V.  Broicn^  37  W.  R.  472,  against,  and  In  re  Byron ;  Drummond 
V.  Leigh  J  30  Ch.  D.  110 ;  In  re  Parker;  Parker  v.  Osborne  ^ 
(1897)  2  Ch.  208 ;  In  re  Smilter ;  Bedford  v.  Ilughes,  (1903) 
1  Ch.  198 ;  Re  Couturier ;  Couturier  v.  Shea,  96  L.  T.  560,  in 
favour  of  inclusion. 

Probably  in  most  of  the  oases  there  were  circumstances 
assisting  the  decision  in  one  direction  or  the  other,  as  in  Worts 
V.  Cubitty  19  B.  421 ;  Hvans  v.  Davies,  7  Ha.  498 ;  Be  Brown  ; 
Walsh  V.  Browne,  62  L.  T.  899 ;  In  re  Walker ;  Walker  v. 
Lutyens,  (1897)  2  Ch.  238. 

The  mere  description  of  an  illegitimate  chUd  as  the  testator's 
nephew  has  been  held  insufficient  to  include  him  in  a  subse- 
quent gift  to  children  of  his  sister.  There  the  word  defined 
by  the  testator  was  "  nephew  "  and  not  "  child."  In  re  Hall ; 
Branstofi  v.  Weight  many  35  Ch.  D.  551.  See  Re  Couturier  y 
sttpra. 

T.w.  u 
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Chap. 


Gifts  oyer. 


On  the  other  hand^  where  an  illegitimate  son  was  referred  to 
as  "  my  son  George,"  the  children  of  George  were  held  entitled 
to  come  in  under  a  gift  to  grandchildren.  Re  Kiddle;  Gent 
V.  Kiddle,  92  L.  T.  724. 

Where  a  testator  has  made  gifts  to  several  persons  described 
as  cousins  and  nieces,  and  some  of  the  so-called  cousins  are 
illegitimate,  and  then  gives  his  residue  to  his  relatives  therein- 
before named,  the  proper  inference  may  he  that  the  illegitimate 
cousins  were  intended  to  be  included  in  the  word  "  relatives." 
Seale  Hayne  v.  Jodrelly  (1891)  A.  0.  304. 

Where  a  testator  devised  real  estate  to  an  illegitimate 
daughter,  whom  he  described  as  his  eldest  daughter,  and 
the  will  contained  a  gift  over  under  certain  circumstances  of 
the  share,  whether  land  or  money,  of  any  of  the  testator^s 
children,  it  was  held  that  the  gift  over  applied  to  the  real 
estate  devised  to  the  illegitimate  daughter.  Smith  v.  Jobson, 
59  L.  T.  397  ;  see  Allen  v.  JFebster,  2  Giff.  177. 

If  the  testator  expressly  includes  an  illegitimate  child  in  a 
gift  to  children,  this  prima  facie  shows  that  the  word  "  children  " 
is  not  intended  to  include  that  child  where  he  is  not  expressly 
named.  Meredith  v.  Farr,  2  T.  &  C.  C.  525 ;  see  In  re  Smilter; 
Bedford  v.  HugheSy  (1903)  1  Ch.  198. 


Inferenoe 
from  facts 
that  iUeg^ti' 
mate  child 
intended. 


(e,)  Strong  Probahility. 

Suppose  the  gift  is  to  the  children  of  A,  a  living  person, 
and  that  there  is  nothing  on  the  face  of  the  will  to  show  that 
existing  or  illegitimate  children  are  intended,  is  the  Court  at 
liberty  to  infer  from  the  surrounding  circumstances  that 
existing  illegitimate  children  are  intended  to  be  included, 
for  instance,  from  the  fact  that  the  testator  believed  A  to  be 
married  and  was  on  terms  of  familiarity  with  his  illegitimate 
children,  whom  he  believed  to  be  legitimate  P  In  In  re  Du 
Bochet;  Man^ell  v.  Allen,  (1901)  2  Ch.  441,  it  was  held  that, 
under  such  circumstances,  there  was  so  strong  a  probability  of  it 
being  the  intention  of  the  testatrix  to  use  in  her  will  the  words 
"  children  being  daughters  of  my  nephew  Eichard  "  as  including 
two  illegitimate  daughters  living  at  the  date  of  the  will,  that  a 
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contrary  intention  could  not  be  supposed.    The  case  goes  beyond      wSm 

any  previous  authority  and  appears  to  be  inconsistent  with  many  

leading  authorities.  Strong  probability  is  not  enough.  See 
Harris  v.  Lhyd,  T.  &  R.  310  ;  Dorin  v.  Dom,  L.  R.  7  H.  L. 
668;  Be  Browne;  Raggett  v.  Broicne,  61  L.  T.  463. 

2.  Express  or  Implied  Eeference  to  Illegitimate  Children. 

The  language  of  the  will  may  show  either  expressly  or  Uponoon- 
impliedly  that  illegitimate  children  are  referred  to  or  intended  ^m  nie^ti- 

to  be  included.  mate  children 

may  be 
referred  to. 

(a,)  Express  Reference  to  Illegitmute  Children, 

Illegitimate  children  may  be  expressly  referred  to ;  illegiti-  Express 
mate  children  living  at  the  date  of  the  will  may  take.  For  me^lS^y. 
instance,  if  the  gift  is  to  "the  natural  children  of  the  Duke 
of  Devonshire  by  Mrs.  Heneage "  (a) ;  or  to  "  the  children 
legitimate  or  illegitimate  of  my  brother  Henry  "  {h) ;  or  to  the 
natural  children  of  a  man  with  whom  the  testatrix  was 
living  {c) ;  or  if  the  testator  shows  that  he  knows  the  legality 
of  his  marriage  to  be  doubtful  and  the  children  are  to  take  as 
if  the  marriage  were  valid  {d) ;  or  if  the  gift  is  to  "  my  children, 
legitimate  or  otherwise  "  (<?) ;  or  if  the  gift  is  to  the  children  of 
a  daughter  by  her  putative  husband,  or  any  other  person, 
whereas  the  testator  knew  his  daughter  was  living  with  a 
married  man  (/).  Metham  v.  Duke  of  Bevanskire,  1  P.  W. 
529  (a)  ;  Barnett  v.  Tugtcell,  31  B.  232  (6) ;  Bentleg  v.  Blizard, 
4  Jur.  N.  S.  652  {c)  ;  BayUy  v.  Snelham^  6  Ves.  534,  n. ;  1 
S.  &  St.  78  {d)  ;  Hoicarth  v.  Mills,  2  Eq.  389  {e) ;  In  re  Broicn's 
Trust,  16Eq.  239(/). 

(ft.)  Implied  Reference  to  Illegitimate  Children. 

Where  a  bachelor  makes  a  gift  to  "  my  children,"  followed  by  implied 
another  to  « the  mother  of  my  children,"  illegitimate  chUdren  mSmacy. 
must  be  meant.    Beachcroft  v.  Beachcroft,  1  Mad.  430. 

In  like  manner  a  gift  by  an  illegitimate  testator  to  his  Nephews  and 
nephews  and  nieces  must  mean  children  of  his  natural  brothers  yj^timate 

•rj  9  testator. 
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and  sisters,  and  the  children  of  a  natural  sister  not  named  in 
the  will  cannot  be  excluded  because  other  natural  brothers  and 
sisters  are  referred  to  as  brothers  and  sisters.  In  re  Corsellis ; 
Freeborn  v.  Napper,  (1906)  2  Ch.  316. 

Where  a  testator  refers  on  the  face  of  his  will  to  his  wife, 
and  also  to  a  woman  described  as  now  living  with  him,  and 
speaks  of  the  children  he  may  have  by  that  woman,  illegiti- 
mate children  must  be  intended.  WiUdmon  v.  Adam^  1 
V.  &  B.  422,  affd.  in  D.  P.,  12  Pr.  470. 

If  a  child,  whom  the  testator  knows  to  be  illegitimate,  is 
excepted  fi*om  a  gift  to  children,  that  shows  that  the  testator 
thought  the  word  "  children  "  alone  would  include  illegitimate 
children.  //*  re  Loire;  Daniiy  v.  Platt^  61  L.  J.  Ch.  415; 
40  W.  E.  475, 

A  gift  to  "A,  B,  C,  and  every  other  child  of  Martha  Davies," 
where  A,  B,  and  C  were  illegitimate  children,  has  been  held 
insufficient  to  show  that  the  words  "  other  child ''  were  intended 
to  include  illegitimate  children.  Mortimer  v.  Westy  3  Buss. 
370. 

The  terms  "husband  and  wife,"  "father  and  mother,"  and 
"  children  "  are  correlative  terms.  If  a  testator  knows  that  A 
is  not  legally  married  to  B,  and  speaks  of  A  as  the  wife  of  B, 
and  then  of  the  children  of  A,  he  must  be  taken  to  intend 
to  include  the  children  of  the  illegal  union.  Hill  v.  Crook^ 
L.  E.  6  II.  L.  265,  285 ;  //*  re  Hoi^ner;  Eaglefon  v.  Horner^ 
37  Ch.  D.  695;  In  re  Harrison;  Harrison  v.  Higson^  (1894) 
1  Ch.  661;  In  re  Walker;  Walker  v.  Lutf/ens,  (1897)  2  Ch. 
238;  In  re  De  Wilton;  Be  Wilton  ^r.  Montefiore,  (1900)  2  Ch. 
481,  488.  Ellis  v.  Ilomtoun,  10  Ch.  D.  236,  was  decided  before 
the  rule  was  developed. 

As  to  Hill  V.  Crook,  see  In  re  Bn  Bochet;  Mansell  v.  Allen, 
(1901)  2  Ch.  441,446. 

This  principle  does  not  apply  if  it  does  not  appear  that  the 
testator  knew  that  A  and  B  were  not  lawfully  married.  In 
that  case  there  is  nothing  to  show  that  the  word  "  wife  "  and 
consequently  the  word  "children"  are  not  used  in  the  strict 
legal  sense.    In  re  Ayles^  Trusts,  1  Ch.  D.  282,  as  explained  in 
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Jn  re  Horner;   Eagleian  v.  norner,  37  Ch.  D.  695,  706 ;   Re      ^^ 
Broicn;  Penrose  v.  Manning^  63  L.  T.  159.  

The  case  in  which  the  principle  has  been  carried  furthest  was 
one  where  a  testatrix  referred  to  her  daughter  by  the  surname 
of  the  man  with  whom  she  was  living,  without  calling  her  his 
wife,  and  gave  property  to  her  separate  use  with  a  restraint 
upon  anticipation.  0*LoiighUn  v.  Belleic^  (1906)  1  Ir.  487;  see, 
too.  In  re  Loteland;  Love/and  v.  Loveland,  (1906)  1  Ch.  543. 

A  gift  by  the  will  of  a  bachelor  or  a  spinster  to  his  or  her  Gift  by- 
children  must  mean  illegitimate  children.     None  but  illegiti-  his  ohUdren. 
mate  children  could  take  under  the  will,  as  it  would  be  revoked 
by  marriage.     Clifton  v.  Goodbunj  6  Eq.  278 ;  see,  however,  /;* 
re  Bolton;  Brotrn  v.  Bolton,  31  Ch.  D.  542,  547 ;  In  the  estate  of 
Frogleg,  (1905)  P.  137.     ' 

It  has  been  said  that  this  argument  only  applies  where  the 
testator  knows  that  the  woman  with  whom  he  is  living  is  not 
his  wife,  and  not  where  he  has  married  a  woman  without  certain 
knowledge  whether  her  first  husband  is  living  or  dead.  In  re 
Bolton;  Broicn  v.  Bolton,  31  Ch.  D.  542,  553. 

B.  A  Child  bn  ventre  sa  mere  at  the  Date  of  the  Will. 

A  gift  to  the  illegitimate  child  with  which  a  woman  is  preg<-  child  en  ventre 
nant  at  the  date  of  the  will  is  valid.  Gordon  v.  Gordon,  1  Mer.  ^t^ateof  wiU. 
141 ;  Evam  v.  Maasie,  8  Pr.  22. 

If  the  gift  is  to  the  children  of  a  woman,  and  upon  the  con- 
struction of  the  will  the  word  '^  children  "  includes  illegitimate 
children,  an  illegitimate  child  en  ventre  at  the  date  of  the  will 
will  take.     Crook  v.  Hill,  3  Ch.  D.  773. 

But  if  the  gift  is  to  ^^  such  child  as  she  may  be  eficeinte  of 
by  me,"  there  is  a  reference  to  the  fact  of  paternity,  which 
invalidates  the  gift,  and  a  child  en  ventre  at  the  date  of  the  will 
cannot  take.  Earle  v.  Wilson,  17  Ves.  528 ;  Pratt  v.  Matheic, 
22  B.  328. 

It  has  sometimes  been  said  that  a  child  en  ventre  may  have 
a  name  by  reputation  or  may  be  reputed  to  be  the  child  of  a 
particular  man.  In  re  Connor,  2  J.  &  Lat.  456,  460 ;  Pratt  v. 
Matheic,  22  B.  328,  339. 
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c^»P-  But  it  seems  clear    that  an  illeffitimate  child  cannot  be 

XXVIII. 

—  reputed  to  be  the  child  of  a  man  before  its  birth.     See  Occledon 


V.  Fitllahvej  9  Ch.  147,  158;  In  re  Bolton;  Brown  v.  Bolton^ 
31  Ch.  D.  542,  549;  In  re  Shaw;  Robinson  v.  Shaw,  (1894) 
2  Ch.  573. 

C.  Children  Born  after  the  Date  of  the  Will  and  before 

THE  Testator's  Death, 

Illegitimate         There  is  no  objection  in  law  to  a  gift  to  illegitimate  children 

Cuild  bom  o  o 

after  date  of  born  after  the  date  of  the  will  and  before  the  testator's  death. 
"^^  ®'  But  they  must  be  so  described  as  to  be  capable  of  being  ascer- 
tained. Occlesfon  v.  Fulla/ote,  9  Ch.  147,  overruling  Medworfh 
V.  Pope,  27  B.  71 ;  Howarth  v.  Milh,  2  Eq.  389 ;  Holt  v.  Sindretj, 
7  Eq.  171 ;  see  In  re  Du  Bochet;  MameU  v.  Allen,  (1901)  2  Ch. 
441,445. 

If  the  gift  is  to  the  future  illegitimate  children  of  a  woman, 
there  is  no  difficulty.  In  re  Sastie^a  Trusts,  35  Ch.  D.  728 ;  In 
the  estate  of  Frogley,  (1905)  P.  137;  In  re  Loreland;  Lovelandv, 
Loveland,  (1906)  1  Ch.  542. 

If  the  gift  is  to  the  reputed  children  of  a  man  by  a  particular 
woman,  there  is  also  no  difficulty.  The  reputation  of  paternity 
is  a  fact  which  the  law  allows  to  be  proved.  Occleston  v. 
Fullalove,  9  Ch.  157. 

If  the  chUdren  are  described  by  reference  to  the  fact  and  not 
the  reputation  of  paternity — if  it  is,  for  instance,  to  the  illegiti- 
mate children  of  a  man  or  of  a  man  by  a  particular  woman — ^the 
gift  fails.  The  fact  of  paternity  involves  an  inquiry  which  the 
law  will  not  imdertake.  In  re  Bolton;  Broum  v.  Bolton,  31 
Ch.  D.  542 ;  In  re  Du  Bochet;  Mansell  v.  AUen,  (1901)  2  Ch. 
441 ;  In  re  Shaw ;  Robinson  v.  Shaw,  (1894)  2  Ch.  573,  over- 
ruling In  re  Ooodtcin^s  Trust,  17  Eq.  345, 

D.  Children  Born  after  the  Testator's  Death. 
Child  bom  Children  bom  after  the  testator's  death  cannot  take  under  the 

after  death. 

wiU.     Crook  v.  Hill,  3  Ch.  D.  773, 

The  same  rule  applies  to  ihe  case  of  a  deed.    An  illegitimate 
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child  bom  after  the  date  of  the  deed  cannot  take  under  it.        ^'^P* 

zxyni. 
Blodteell  v.  Edtoards^  Cro.  Eliz.  509;  Noy,  35;   Thompson  v.  


ThomaSj  27  L.  B.  Ir.  457;   In  re  Shmc;   Robinson  v.  Shaw^ 
(1894)  2  Ch.  573. 

II. — Ste  p-Children. 
Step-children  may  take  under  the  description  of  children  if  Intention  to 

,-•  .  r     •      XI  Ml         1  '!•  •  1  i     include  etep- 

tnere  is  enough  in  the  will  and  surrounding  circumstances  to  ohildren. 
show  that  they  were  intended.     Re  Jeans  ;  Upton  v.  Jeansy  72 
L.  T.  835. 

in. — ^Legitimate  Children. 

1.  "  Children  "  i>rt»wJ  facie  includes  children  by  a  first  and  The  term  "^ 
second  marriage.     Barrington  v.  Tristramy  6  Ves.  345  ;  Critchett  includcwT^   > 
V.  Tayntony  1  R.  &  M.  541 ;  Andrews  v.  AndreicSy  15  L.  R.  Ir.  fi^^^^  ( 

199.  second 

marriage. 

And  eyen  where  there  was  an  express  reference  to  a  present 
or  any  future  husband,  children  by  a  former  husband  were  not 
excluded.  Pasmore  v.  HugginSy  21  B.  103;  Re  Pickup* s  Willy 
IJ.  &  H.  389. 

But  there  may  be  an  intention  to  exclude  the  children  of  a 
first  marriage.  Stavers  v.  Bamardy  2  T.  &  C.  C.  539 ;  Lovejoy 
V.  Cariery  35  B.  149. 

2.  A  gift  to  the  children  of  a  living  person  will  not  go  to  his  << Children*' 
grandchildren,  though  he  may  have  only  grandchildren  living  at  gj^nd-"*  ^  ^ 
the  date  of  the  will  and  the  testator's  death.     Moor  v.  Raisbecky  children. 

12  Sim.  123. 

If,  however,  the  gift  is  to  the  children  of  a  person  deceased, 
who  had  only  grandchildren  living  at  the  time,  the  grand- 
children will  take,  and  they  will  take  to  the  exclusion  of  great- 
grandchildren. Berry  v.  Berryy  3  GifE.  134;  9  W.  R.  889; 
Fenn  v.  Deathy  23  B.  73. 

But  a  gift  to  the  children  of  a  deceased  person,  who  has  only 
grandchildren  living  at  the  date  of  the  will,  will  not  go  to  the 
grandchildren  if  the  will  distinguishes  between  children  and 
grandchildren.    Loring  v.  ThomaSy  1  Dr.  &  8.  497. 
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And  a  gift  to  the  eliildren  of  several  persons  deceased  will 
not  include  the  grandchildren  of  one,  who  had  no  children  at 
the  date  of  the  will,  if  there  are  any  children  of  the  others  to 
take.  Radcliffe  v.  Buckley,  10  Yes.  195  ;  In  re  Kirk ;  Nicohon 
V.  Kirk,  52  L.  T.  346 ;  see  In  re  Smith ;  Lord  v.  Hatjwanl,  35 
Ch.  D.  o58. 

3.  A  gift  to  children  hereafter  to  be  bom  or  that  may  be 
bom  will  not,  without  more,  exclude  children  already  born. 
Hihhlethwait  v.  Carticright^  Ca.  t.  Talb.  31 ;  Wilkinson  v.  Adam, 
1  V.  &  B.  422,  464 ;  Doe  v.  Hallett,  1  M.  &  S.  124  ;  Harrison  v. 
Harrison,  1.  R.  10  Eq.  290.  See  Locke  v.  Dunlop,  39  Ch.  D. 
387. 

But  where  there  are  gifts  to  three  out  of  four  children  living 
at  the  date  of  the  will,  a  gift  to  each  child  that  may  be  born 
applies  only  to  afterbom  children.  JEarlt/  v.  Middleton,  14  B. 
453;  3D.P.  &  J.  1. 

And  in  the  same  way  a  testator  may  confine  his  bounty  to 
posthumous  children.  Doe  d.  Blackiston  v.  Kasleicood,  10  C.  B. 
544 ;  see  Wliite  v.  Barber,  5  BuiT.  2703 ;  Be  Lindsay,  3  Jr. 
Ch.  239. 

4.  Words  prinid  facie  referring  to  present  childr^i,  such  as 
**to  childi'en  lawfully  gotten,"  or  "to  every  child  he  hath," 
will  not  exclude  afterbom  children  if  they  can  fairly  be 
construed  as  referring  to  the  stirps.  Browne  v.  Oroombridge, 
4  Mad.  495 ;  Ringrose  v.  Bramham,  2  Cox,  384 ;  see  Ooodfellow 
V.  Goodfelloxc,  18  B.  356. 

A  gift  to  "  children  who  survive  me  "  will  not  exclude  those 
bom  after  the  testator's  death,  ite  Clark^s  Estate,  3  D.  J.  & 
S.  111. 

5.  An  express  gift  to  one  child  will  not  prevent  his  taking 
under  a  subsequent  gift  to  children.  Reay  v.  Rawlins,  29  B. 
88  ;  see  Kanna  v.  Bell,  7  Jr.  Ch.  208. 

Nor  will  a  gift  to  A  and  her  daughter  for  their  lives  exclude 
the  daughter  from  taking  under  a  gift  in  remainder  to  the 
children  of  A  and  her  daughter.  Almack  v.  Horn,  1  H.  &  M. 
630. 

On  the  other  hand,  a  gift  to  several  children  by  name  will 
not  prevent  other  children  from  taking  under  a  subsequent  gift 
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to  children.     Mofat  v.  Buniic,  18  B.  211;  see  Re  Connor,  2      ^^^^ 


J.  &Lat.  456;  8  Ir.  Eq.  401. 

A  gift  to  children  "  from  A  downwards  "  includes  A.  Lett 
V.  Oahome,  47  L.  T.  40. 

6.  Upon  the  question  whether  under  the  expression  children  When  child 
"living"  or  "bom"  at  a  particular  time,  a  child  en  ventre  at  included 
that  time  can  be  said  to  be  included,  the  law  has  been  brought  Son^f  cMld*' 
back  to  a  sound  state  by  a  decision  of  the  House  of  Lords.  J|^i°KO' 

•^  born. 

nnar  V.  Gilbey,  (1907)  A.  C.  139. 

There  is  an  obvious  distinction  between  the  words  living  and 
bom.  A  child  en  ventre^  afterwards  bom  alive,  may  possibly  be 
said  to  have  been  living  while  en  ventre ;  but  it  is  more  difficult 
to  see  how  it  can  be  said  to  have  been  born.  The  same  rule 
applies,  however,  in  one  respect,  to  both  words. 

r  The  rule  is  that  for  the  purpose  of  conferring  a  benefit  upon  Child  <f/jmi/r# 
a  child  en  ventre  at  a  particular  future  time,  it  will  be  included  op  bom  for 
in  the  expression  children  living  {n)  or  bom  (i)   at  that  time,  of ^i^riMrT 
Miller  v.  Tamer,  1  Ves.  Sen.  85 ;  Doe  v.  Clarke,  2  H.  Bl.  399 ;  ^«°eflt. 
Clarke  v.  Blake,  2  B.  C.  C.  319 ;  2  Ves.  Jun.  673 ;  Rawlins  v. 
Rawlins,  2  Cox,  425 ;   Whitelock  v.  Heddon,  1  B.  &  P.  243  {a)  ; 
Trover  v.  Butts,  1  S.  &  St.  181  {b)  ;  In  re  Gardiner's  Estate ; 
Garratt  v.    Weeks,   20   Eq.    647,    is    inconsistent  with  these 
authorities. 

It  is  only  a  slight  extension  of  the  principle  to  say  that  a  gift 
over  if  there  should  be  no  children  living  or  bom  at  a  particular 
time,  will  not  take  effect  if  there  is  a  child  en  ventre  at  that  time, 
where  the  result  is  not  to  divest  a  previous  gift  under  which  the 
child  en  ventre  takes.     Pearce  v.  Carrington,  8  Ch.  969. 

The  case  is  different  if  the  class  is  not  a  class  of  children  Person  born 

!••  i_  ii»i.i.«i_xi.  1  "I-  J.    ftt  date  of  will. 

uving  or  born  at  a  future  time,  but  to  a  class  such  as  great- 
nephews  and  great-nieces  "  bom  previously  to  the  date  of  this  i 
my  will,"  which  suggests  persons  of  whose  existence  the  testator 
knows.     In   re  Salaman;    Be  Bass   v.  Sonnenthal,  (1907)  2    ' 
Ch.  46. 

A  child  en  ventre  is  supposed  to  be  bom  at  the  time  mentioned.  Child  illegriti- 
If ,  supposing  it  to  have  been  then  bom,  it  would  have  been  at  time  of 
illegitimate,  it  wiU  nof  be  admitted  to  take,  notwithstanding  a^^ot 'toke. 


298 


CONSTRUCTION  OF  GIFTS  TO  CHILDBEN. 


Chap. 
XXVIU. 


\ 


I 


Distinction 

between  j 

living  and  i 

born.  I 


10  &  11  Will. 
3,  c.  16. 


Children  of 
parents  dead 
at  the  date  of 
the  wiU. 


Gifts  to  the 
children  of 
A  andB. 


the  marriage  of  its  parents  before  its  birth.     In  re  Corla^s^  1 
Ch.  D'.  460. 

But  the  expression  "  children  bom  at  a  particular  time  "  will 
include  a  child  then  en  ventre  only  for  the  purpose  of  conferring 
a  benefit  on  the  child. 

Therefore  a  clause  cutting  down  the  estates  tail  of  children 
bom  in  the  testator's  lifetime  to  estates  for  lite  does  not  apply 
to  a  child  en  ventre  at  the  testator's  death.  Villar  v.  Grilbey^ 
(1907)  A.  C.  139. 

And  if  a  fund  is  divisible,  when  the  youngest  child  bom  at 
the  testator's  death  attains  21,  among  the  children  then  living,  a 
child  en  ventre  at  the  testator's  death  is  not  to  be  taken  into 
account  in  fixing  the  time  of  division.  Blasaon  v.  BlassoHj 
2  D.  J.  &  8.  665. 

The  word  "  living "  is  more  easily  applicable  to  a  child  en 
ventre.  It  may,  therefore,  have  been  well  decided  that  a  gift  to 
A,  if  she  has  issue  living  at  a  particular  time,  takes  effect  if  she 
has  a  child  en  ventre  at  that  tinfe.  In  re  Burrows  ;  Cleghorn  v. 
BarroicB,  (1895)  2  Ch.  497.  ^ 

The  Act  10  &  11  Will.  3,  c.  16  (Eev.  Ed.  10  WiU.  3,  c.  22), 
deals  with  posthumous  children  in  the  case  of  marriage  and 
other  settlements. 

7.  When  there  is  a  gift  to  the  members  of  a  class  for  their 
lives,  with  remainder  to  their  children,  the  death  of  a  member 
of  the  class  in  the  lifetime  of  the  testator,  after  the  date  of  the 
■will,  will  not  prevent  his  children  from  taking,  but  the  children 
of  members  of  the  class  dead  at  the  date  of  the  will  will  not 
take.     Hahergham  v.  Ridehalghy  9  Eq.  396. 

On  the  other  hand,  if  the  gift  is  to  the  testator's  brothers  and 
sistera  for  their  lives,  with  remainder  to  their  children,  and  the 
testator  has  only  one  brother  living  at  the  date  of  the  w^ill, 
children  of  deceased  brothers  and  sisters  will  take.  Barnaby  v. 
Tamil,  11  Eq.  363. 

8.  Gifts  to  the  children  of  A  and  B. 

a.  It  seems  that  the  primd  facie  gn^mmatical  construction  of  a 
gift  to  the  children  of  A  and  B  is  that  B  and  the  children  of  A 
are  entitled.  In  re  Featherstone^s  Trusts,  22  Ch.  D.  Ill ;  Re 
Walbran ;  Milner  v.  Walbran,  93  L.  T.  746. 
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J.  If  A  and  B  are  described  as  bearing  the  same  relation  to      J^Su 

the  testator,  and  equal  legacies  have  been  given  to  them,  the 

children  of  both  take — as  in  a  gift  to  the  children  of  my  brother 
A  and  my  brother  B.  Mason  v.  Baker,  2  K.  &  J.  567 ;  see 
TThwIier  v.  Mitford,  3  B.  P.  C.  442. 

(?.  If  they  do  not  bear  the  same  relation  to  the  testator,  and 
A  has  children  at  the  date  of  the  will,  while  B.  is  unmarried, 
the  gift  goes  to  B  and  the  children  of  A.  Stummtoll  v.  HaleSj 
34  B.  124. 

d.  So,  too,  if  A  is  described  as  deceased ;  for  instance,  if 
the  gift  be  to  the  children  of  the  late  A  and  B,  B  and  the 
children  of  A  will  take.  Lugar  v.  Harman,  1  Cox,  250 ; 
Haices  v.  Hatces,  14  Oh.  D.  614;  but  see  Re  Daties^  Will, 
29  B.  93. 

This  is  i  fortiori  the  case  where  B  is  referred  to  as  a  legatee. 
Ingle's  Trusts,  11  Eq.  578. 

e,  A  gift  for  "  the  benefit  of  the  children  of  A  and  of  B  " 
goes  to  the  children  of  A  and  of  B.  Peacock  v.  Stock/ord, 
3  D.  M.  &  G.  73. 

9.  If  there  is  a  gift  to  the  six  children  of  A,  who  has  only  six  Gift  to  a 
living  at  the  date  of  the  will,  the  legacy  goes  to  them.     Sherer  ^^^  ^f 
V.  Bishop,  4  B.  C.  C.  55.  chUdrcn 

when  there 

And  a  seventh  child  en  ventre  at  that  time  will  not  be  are  more. 
admitted  to  a  share.     Be  Emery's  Estate,  24  W.  E.  917. 

And  where  the  gift  was  to  "  my  four  nephews  and  niece, 
namely,"  and  there  then  followed  the  names  of  three  nephews 
and  a  niece,  it  was  held  that  a  fourth  nephew  could  not  take. 
Qlanville  v.  Glantille,  33  B.  302. 

If  the  testator  knows  only  of  three  children  of  A,  a  fourth 
child  cannot  take  under  a  gift  to  the  three  children  of  A.  In 
re  Mayo;  Chester  y.  Keir I,  (1901)  1  Ch.  404. 

If  the  number  does  not  correspond  with  the  number  living 
at  the  date  of  the  will,  all  the  children  then  living  will  take, 
whether  the  gift  is  of  a  lump  sum  or  of  a  distinct  sum  to  each, 
in  which  latter  case  each  child  will  be  entitled  to  a  legacy  of 
that  sum.  Oarvey  v.  Hibbert,  19  Yes.  125 ;  Stebbing  v.  Walkey, 
2  B.  0.  C.  85  ;  1  Cox,  250  ;  Lee  v.  Pain,  4  Ha.  249 ;  Harrison 
V.  HanHson,  1  R.  &  M.  72 ;  Morrison  v.  Martin,  5  Ha.  507 ; 


300 


CONSTRUCTION  OF  GIFTS  TO  CHILDREN. 


Chap. 
XXVIII. 


Explanatory 
context. 


YeaiM  v.  Yeals,  16  B.  170 ;  see  4  Ch.  D.  46 ;  Lee  v.  Lee,  10  Jur. 
N.  S.  1041 ;  Spencer  v.  TFard,  9  Eq.  607;  Li  re  BasseU's  Estate; 
Perkins  v.  Fladgate,  14  Eq.  54;  Li  re  Groom;  Booty  v.  Groont^ 
(1897)  2  Ch.  407. 

The  fact  that  a  blank  is  left  for  the  ineertion  of  the  names 
of  the  legatees  makes  no  difference.  M^Kechnie  v.  Vanghany 
15  Eq.  289. 

On  the  same  principle,  a  gift  to  the  five  daughters  of  A, 
who  has  one  daughter  and  five  sons,  goes  to  the  daughter. 
Lord  Selset/  v.  Lord  Lake,  1  B.  151.  See  Berkeley  v.  Pulling^ 
1  Euss.  496. 

But  a  gift  of  100/.  apiece  to  the  four  sons  of  A,  who  had 
three  sons  and  a  daughter,  includes  the  daughter,  the  intention 
being  to  give  four  legacies.    Lane  v.  Green,  4  De  G.  &  S.  239. 

If  there  is  anything  to  •indicate  which  of  the  children  the 
testator  meant — for  instance,  an  allusion  to  their  residence — 
the  rule  does  not  apply.  Wrightson  v.  Calveti,  1  J.  &  H.  250 ; 
see  Hampshire  v.  Peirce,  2  Ves.  Sen.  216. 

So  where  the  gift  was  to  the  three  children  of  W,  widow  of 
W,  and  the  widow  of  W  had  at  the  date  of  the  will  married 
again,  and  there  were  two  children  by  W  and  six  by  her 
second  husband  then  liring,  it  was  held  that  the  two  children 
by  the  first  marriage  were  alone  intended  to  take.  Newman  t. 
Piercey,  4  Ch.  D.  41. 

It  appears  never  to  have  been  decided  whether,  when  the 
number  of  children  living  at  the  date  of  the  will  is  eiToneoualy 
stated,  children  bom  after  the  date  of  the  will  and  before  the 
testator's  death  would  be  included. 


IV. — Distribution  per  Capita  aku  per  Stirpes. 


Whether  a  A  gift  to  A  and  the  children  of  B  goes  primA  facie  to  all 

dhU^enof      ^^'*  Capita,  and  not  2)er  stirpes,     Dotcding  v.  Smith,  3  B.  541 ; 
several  Rickahe  V.  Ganrood,  8  B.  579. 

parents  isto  ii-i-.  pa  -i-r* 

be  distributed      So,  too,  a  gift  to  the  children  of  A  and  J3,  or  even  to 

^per^eapita,    class  A,  and  class  B  and  C,  goes  per  capita  to  all.     Dugdale  v. 

Dngdalf,  11  B.  402;   Dowding  v.  Smith,  3  B.  641;   PattUon 
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V.  Paiiimi,  19  B.  638  ;  ArmUage  v.  Williams,  27  B.  346 ;  Eook      jSvill. 

V.  A.'G.y  31  B.  313  ;  Amson  v.  Harris,  19  B.  210 ;   Tt/ndale  v. 

Wilkinson,  23  B.  74 ;  Baker  v.  Baker,  6  Ha.  263 ;  Fletcher  v. 
l?'/^^^A^r,9L.  E.  Ir.  301. 

So  a  gift  of  two  fourth  parts  to  the  children  of  A  and  the 
children  of  B  goes  per  capita.  Lady  Lincoln  v.  Pclham,  10 
Vee.  166. 

Similarly  a  gift  to  several  and  their  issue^  or  to  the  children  Oifts  to 
and  grandchildren  of  A,  goes  to  all  children  and  grandchildren  tS^issae. 
coining  into  heing  before  the  time  of  distribution  per  capita, 
Barnaby  v.  Tassell,  11  Eq.  363;  Lea  v.  Thwy,  6  "W.  E.  480; 
4  Jur.  N.  S.  447 ;  27  L.  J.  Ch.  649. 

In  the  same  way  a  gift  after  a  life  interest  to  surviyiug 
children  and  their  issue  goes  to  all  the  children  and  issue  who 
survive  the  time  of  distribution  per  capita.  Re  Fox^s  Will, 
35  B.  163 ;  13  W.  E.  1013 ;  Cancellor  v.  Cancellor,  11  W.  E. 
16 ;  2  Dr.  &  Sm.  199.  Shailer  v.  Groves,  which,  as  reported 
in  6  Hare,  162,  might  be  cited  in  favour  of  a  different  con- 
struction, is  there  wrongly  reported,  and  moreover  the  order 
was  not  drawn  up  in  accordance  witli  the  reported  judgment. 
See  11  Jur.  485 ;  16  L.  J.  Ch.  367  ;  2  Jarman,  ed.  5,  1548. 

The  rule  applies  where  the  classes  are  next  of  kin  or  families. 
Rook  V.  A.'G.,  31  B.  313  ;  Barnes  v.  Patch,  8  Ves.  603. 

A  direction  that  parents  and  children  are  to  be  classed 
together,  and  share  in  equal  proportions,  will  not  import  a 
distribution  j^^r  stirpes.     Turner  v.  Hudson,  10  B.  222. 

A  gift  to  "  George  Barker,  his  sister  Mary  Barker,  and  the 
children  now  living  of  Eichard  HoUings  who  attain  twentj- 
one,  if  more  than  one,  in  equal  shares,"  is  divisible  per  capita. 
Kekeicich  v.  Barker,  88  L.  T.  130,  overruling  S.  C.  sub  nom. 
Capes  V,  Dalton,  86  L.  T.  129. 

The  following  indications  of  intention  have  been  held  sufficient  Distribution 
to  import  a  distribution  per  stirpes  : —  ^^^  'ttrpes. 

a.  A  gift  of  one  share  in  certain  events  to  the  other  legatees 
per  stirpes.    Nettleton  v.  Stephenson,  18  L.  J.  Ch.  191. 

b.  A  gift  of  the  share  of  a  child  dying,  not  to  the  other 
members  of  the  class,  but  to  the  brothers  and  sisters  of  the 
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XMTTT      ^^^-    -^^cher  v.  Legg^  31  B.  187 ;  see  Ayscough  v.  Savage^ 
'—  13  W.  E.  373. 


c.  A  gift  of  the  inoome  to  four  persons  (including  the  mother 
of  certain  children)  till  those  children  attained  twenty-one, 
and  then  a  gift  of  the  principal  to  three  of  those  persons  (not 
including  the  mother)  and  the  children  equally.  BreU  v. 
Rorton,  4  B.  239. 

(L  A  direction  that  the  share  is  to  be  divided  in  equal  shares 
if  more  than  one  of  "  such  respective  issue."      Davis  v.  Bennett^ 

4  D.  F.  &  J.  327. 

c.  If  the  issue  of  a  stirps  are  treated  as  taking  among  them 
only  one  equal  share,  the  construction  per  stupes  will  be 
adopted.  JBreU  v.  JTorton^  4  B.  239;  Sunt  v.  Dorsetty  5 
D.  M.  &  a.  570. 

/.  And  a  gift  to  be  equally  divided  between  A  and  the 
oliildren  of  B,  where  A  and  B  were  nephews,  has  been  held  to 
go  as  to  one-half  to  A  and  as  to  the  other  half  to  the  children  of 
B.    Re  Walbmn ;  Milner  v.  Walbvan,  93  L.  T.  745. 

As  to  the  word  "  devolve,"  see  Stonor  v.  Cunceny  5  Sim.  264. 

A  gift  to  several  and  their  issue  "/>e?r  stirpesy**  or  a  direction 
that  issue  are  to  take  only  their  parents'  share  is  sufficient 
to  show  that  the  issue  were  not  meant  to  take  in  competition 
with  the  original  takers.     Pearson  v.  Stephen,  2  D.  &  CI.  328 ; 

5  Bl.  N.  S.  203;  Jofnmn  v.  Cope,  17  B.  561. 

In  what  cases  Whether  a  direction  that  issue  are  to  take  only  the  share 
tion  will  be  their  ancestor  would  have  taken  will  have  the  effect  of  makiog 
^Toughont.     *^®  distribution  a  distribution  per  stirpes  throughout,  seems  not 

to  be  settled. 
The  word  Where  the  direction  is  that  the  issue  are  to  take  a  parent's 

uaedTn  a  share,  and  the  word  **  parent "  is  used  in  a  recurring  or  sliding 
'^HF^^sr  sense,  so  as  to  apply  to  successive  generations  of  issue,  it  is  clear 
Benae.  that  the  distribution  will  be  per  stirpes  throughout.    JRoss  v.  Boss, 

20  B.  645  ;  In  re  Orton's  Trusty  3  Eq.  375  ;  Palmer  y.  CnttttceUy 
8  Jur.  N.  S.  479. 

So,  too,  where  the  direction  is  that  the  children  or  grand- 
children are  to  take  an  original  share  between  them.  PoiceU  v. 
Powelly  28  L.  T.  730. 

But  a  mere  direction  that  the  share  of  any  of  the  original 
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takers  dying  is  to  go  to  his  issue  would,  it  seems,  not  have  the      ^Stti 

effect  of  preventing  remoter  issue  from  taking  that  share  with 

issue  less  remote  per  capita  between  them.  Bmlsall  v.  Yorh^ 
5  Jut.  N.  S.  1237 ;  Southam  v.  Blahe,  2  W.  R.  446  ;  IFe/don  v. 
Hoyland,  4  D.  F.  &  J.  564.  Robinson  v.  Syhes,  2'J  B.  40,  which 
is  contra^  was  on  a  marriage  settlement. 

If  the  gift  is  to  several  and  their  issues  per  stirpes^  the  dis-  Effect  of  the 
tribution  per  stirpes  will  be   carried  through  throughout,  so  atirpes, 
that  no  children  or  remoter  issue   can  take  in  competition 
with  the  parents.    Dick  v.  Lacy^  8  B.  214;  Gibson  v.  Fishery 
5  Eq.  61. 

When  the  gift  is  to  several  for  life  and  then  to  their  children,  Gift  to 

.1  i         M  Mil  parents  for 

the  oases  are  not  easily  reconcilable.  fife  and  then 

1.  It  seems  clear  that  a  gift  to  A  and  B,  as  tenants  in  ^y^l^ 
common  for  their  lives,  and  then  at  their  death,  or  at  or  after 

their  deaths,  or  at  the  death  of  A  and  B,  to  their  children, 
goes,  upon  the  death  of  each  tenant  for  life,  to  his  children. 
Flinn  v.  JenkinSy  1  Coll.  365  ;  Taniere  v.  PearkeSy  2  S.  &  St. 
383;  Wilks  v.  DougUiSy  10  B.  47;  Arrow  v.  MeUishy  1 
De  G.  &  S.  355;  Waldron  y.  Boultery  22  B.  284;  Turner  \. 
Whitakery  23  B.  196  ;  Saril  v.  Sarily  23  B.  87  ;  In  re  Hutchin- 
son^ b  Ti-ustSy  21  Oh.  D.  811 ;  see,  too,  Dje  d.  Patrick  v.  Royk, 
13  Q.  B.  100;  Brown  v.  Jarcisy  2  D.  F.  &  J.  168;  Be  Rubhins; 
QUI  V.  Woi-rally  79  L.  T.  313. 

If  the  gift  is  after  the  deaths  of  the  tenants  for  life  to  their 
children  and  grandchildren,  the  families  take  per  stirpes,  but 
the  children  and  grandchildren  take  per  cajnta  inter  se. 
Barnaby  v.  Tasselly  1 1  Eq.  363. 

But  if  the  testator  goes  on  to  explain  what  he  means  by 
'•'their  children,' '  by  adding  "that  is  to  say,  the  children 
of  A  and  B,"  they  take  per  capita.  Abrey  v.  Newmany 
16  B.  431. 

2.  If  the  gift  be  to  A  and  B  for  their  lives,  and  at  their  Gift  to  A 
death,  not  to  their  children,  but  to  the  children  of  A  and  B,  jSe,  then  to 
there  seems  less  reason  for  contending  that  the  children  are  to  a  and  B°' 
take  per  stirpes. 

However,  in  Welh  v.  Wells^  20  Eq.  342,  the  construction 
per  stirpes  was  adopted.     See  Milnes  v.  AJced,  6  W.  E.  430 ; 
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How  the 
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Sufcltffi>  V.  Howard,  38  L.  J.  Ch.  472 ;  Re  Notes  Trmts,  20 
W.  R.  569. 

In  such  a  case  a  superadded  direction  that,  '^  if  there  is  but 
one  child,  the  whole  is  to  go  to  such  only  child,"  would  afford 
an  argument  that  the  distribution  was  meant  to  be  per  capita. 
Pcarce  v.  Edtneades,  3  Y.  &  C.  Ex.  246 ;  2  W.  K  672  ;  Swabey 
V.  Goldie,  1  Ch.  D.  380;  see,  too,  Peacock  v.  Stock/ard,  7 
D.  M.  &  G.  129. 

3.  If  the  gift  to  the  children  is  not  till  after  the  death  of  the 
survivor  of  the  tenants  for  life,  it  would  seem  the  distribution 
would  bo  per  capita ;  at  any  rate  if  the  gift  is  to  the  children 
of  A  and  B,  and  not  merely  to  "  their  children."  Malcolm 
V.  Martin,  3  B.  C.  0.  50  ;  Peaixe  v.  Edmeades,  3  Y.  &  C.  Ex. 
246;  Stevenson  v.  Gullan,  18  B.  590;  Nockolds  v.  Locke, 
3  K.  &  J.  6 ;  Sicabey  v.  Ooldie,  1  Ch.  D.  380 ;  see  Alt  v. 
Gregory,  8  D.  M.  &  G.  221.     Perhaps    Smith  v.    Streatjield, 

1  Mer.  353,  comes  under  this  head. 

The  fact  that  upon  the  death  of  each  life  tenant  his  share  of 
income  is  given  to  his  children  does  not  import  a  distribution 
of  the  capital  per  stirpes.     In  re  Stone;  Baker  v.  Stone,  (1895) 

2  Ch.  196. 

» 

But  the  children  will  take  per  stirpes  if  there  is  any  reference 
to  classes  of  cliildren,  such  as  a  gift  to  the  children  of  each  of 
the  tenants  for  life.  In  re  Campbell^ s  Trusts,  31  Ch.  D.  685 ; 
33  Ch.  D.  98. 

If  the  gift  is  substitutionfid,  as  to  several  or  their  children, 
the  children  take  per  stirpes.  Congreve  v.  Palmer,  16  B.  435  ; 
Timins  v.  Sfackhouse,  27  B.  434 ;  Oowling  v.  Thompson,  19 
L.  T.  242;  11  Eq.  366,  n. ;  In  re  Sibley's  Trusts,  5  Ch.  D. 
494 ;  In  re  Battersby's  Trusts,  (1896)  1  Ir.  600. 

A  simple  gift,  however,  to  several  or  their  issue,  though  it 
would  import  a  distribution  per  stirpes  among  the  families, 
would  not  prevent  all  the  issue  of  each  family  from  taking 
per  capita  inter  se.  Gotcling  v.  Thompson,  19  L.  T.  242 ;  In  re 
Sibley's  Trusts,  5  Ch.  D.  494. 

Under  a  gift  to  cousins  then  living  and  the  issue  of  those 
then  dead,  according  to  the  stocks,  where  the  cousins  were 
referred  to  as  the  children  of    the  testator's   late  aunts  and 
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unoleB,  it  was  held  that  the  oousins  and  not  the  aunts  and       Oliap. 

xxvin. 
uncles  were  to  he  taken  as  the  stooks.    In  re  Wihon ;  Parker  '     ■ 

V.  Winder,  24  Ch.  D.  664. 

Where  the  gift  is  to  the  descendants  of  A  and  B  per  stirpes, 
Lord  Westhury  held  that  there  should  he  as  many  shares  as 
there  are  families  in  existence  at  the  testator's  death,  each 
family  taking  a  share.  Rohimon  y.  Shepherd,  10  Jur.  N.  S. 
63  ;  12  W.  R  234 ;  4  D.  J.  &  S.  129. 

On  the  other  hand.  Lord  Bomillj  held  that  A  and  B  were 
the  original  stirpes,  and  that  this  mode  of  division  was  to  he 
carried  out  throughout.     Oibson  v.  Fisher,  6  Eq.  51. 


/ 
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CHAPTER  XXIX, 


RULES  FOR  ASCERTAINING  CLASS. 


I. — ^As  Regards  Personalty. 


Cliap.  xxiz. 

Rule  08  to 
fund  of 
perponaltjr. 


Direct  gifts. 


Effect  of  gift 
over. 


No  children 
at  death. 


Future  gifts. 


For  the  purpose  of  ascertaining  the  class  to  take  under  a 
gift  of  a  fund  the  Court  has  adopted  certain  rules  of  conveni- 
ence, the  principle  being  that  the  class  is  to  be  ascertained 
as  soon  as  possible  in  order  that  the  beneficiaries  may  know 
what  their  shares  are  and  that  the  executor  may  distribute  the 
fund. 

These  rules  apply  not  only  to  wills  but  also  to  voluntary 
settlements,  and  probably  also  to  settlements  for  value.  In  re 
Knapp*8  Settlement ;  Knapp  v.  Vassall,  (1895)  1  Ch.  91. 

The  rules  are  as  follows : — 

1.  Under  a  direct  gift  to  a  class  without  any  provisions  as 
to  time  of  vesting,  if  any  members  of  the  class  are  bom  at  the 
testator's  death  they  may  take  to  the  exclusion  of  after-bom 
members.  Hill  v.  Chapman,  1  Ves.  Jun.  405 ;  3  B.  C.  C. 
391 ;  Vtner  v.  Francis,  2  Cox,  190 ;  Davidson  v.  Dallas,  14 
Ves.  576. 

The  class  will  not  be  enlarged  by  a  gift  over  on  death  of 
any  or  all  of  the  class  under  twenty-one,  nor  by  a  gift  over  in 
default  of  children.  Davidson  v.  Dallas,  14  Ves.  576;  Scott 
V.  Sarwood,  5  Mad.  332  ;  Berkeley  v.  Sicinhtirne,  16  Sim.  275 ; 
Andrews  v.  Partington,  3  B.  C.  C.  401 ;  see  Hutcheson  v.  Jones, 
2  Mad.  124. 

If  there  are  no  children  at  the  testator's  death  all  the  children 
whenever  bom  are  entitled.  Weld  v.  Bradbury,  2  Vera.  705  ; 
Shepherd  v.  Ingram,  Amb.  448 ;  Hutcheson  v.  Jones,  2  Mad. 
124  ;  Harris  v.  Lloyd,  T.  &  R.  310. 

2.  In  the  case  of  a  gift  in  remainder  or  after  a  trust  to 
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aoomnulate,  all  children  bom  at  the  death  of  the  testator  and  Chap.  XXIX. 
coming  into  esne  before  the  death  of  the  tenant  for  life  or 
the  end  of  the  period  of  accumulation,  take  a  share  to  the 
exclusion  of  those  bom  afterwards.  Middleton  v.  Messenger^ 
6  Ves.  136;  ,0<fe//  v.  Croney  3  Dow.  61;  Hollmd  v.  Wood, 
11  Eq.  91;  Barnaby  v.  Ta^ell,  11  Eq.  363;  WaUon  v. 
Young,  28  Ch.  D.  436 ;  In  re  Stephens ;  Kilhy  v.  Betts,  (1904) 
1  Ch.  322. 

If  the  life  interest  is  determinable  on  bankmptcy  or  some 
other  event,  the  class  is  fixed  at  the  time  of  determination, 
unless  there  is  something  in  the  context  to  enlarge  the  class, 
snoli  as  postponement  of  payment  till  the  death  of  the  tenant 
for  life  or  a  declaration  that  the  fund  is  to  go  as  if  the  tenant 
for  life  were  dead.  Re  Smithj  2  J.  &  H.  594  ;  Aylwin^s  Trusts, 
16  Eq.  585 ;  Brandon  v.  Aston,  2  Y.  &  0.  C.  24,  30 ;  In  re 
Bidson's  Trmts,  25  Ch.  D.  458 ;  28  Ch.  D.  523. 
^  If  no  children  are  bom  before  the  death  of  the  tenant  for  life 
all  afterbom  children  are  admitted.  Chapman  v.  Blissett,  Ca. 
t.  Talb.  145;    Wyndham  v.  Wyndham,  3  B.  C.  C.  58. 

But  this  rule  does  not  applj,  if  there  is  a  clear  intention, 
that  distribution  is  to  be  made  once  for  all  when  the  fund  falls 
into  possession.  Godfrey  v.  Batis,  6  Ves.  43 ;  explained  in 
Conduitt  V.  Soane,  4  Jur.  N.  S.  502.  ^ 

3.  In  cases  where  the  limitations  are  imperfect,  for  instance,  Imperfect 
where  there  is  a  gift  to  A  during  life  or  widowhood,  with  a  gift    °" 
over  on  her  death,  and  A  marries  again,  the  class  to  take  under 

the  gift  over  will  be  ascertained  when  the  prior  limitation  is 
out  of  the  way — ^in  the  case  put,  on  A's  remarriage,  although 
the  interest  of  members  maybe  expressed  to  be  contingent  upon 
surviving  the  tenant  for  life.  Bainbridge  v.  Cream,  16  B. 
25 ;  Stanford  v.  Stanford,  34  Ch.  D.  362 ;  In  re  Tucker ;  Bow- 
chier  v.  Gordon,  56  L.  J.  Ch.  449 ;  56  L.  T.  118 ;  35  W.  E. 
344 ;  In  re  Bear ;  Helby  v.  Bear,  58  L.  J.  Ch.  659 ;  61  L.  T. 
432;  38W.  R.  31. 

4.  On  the  same  principle,  if  the  interest  bequeathed  is  rever-  Qift  of 
sionaiy,  the  class  remains  open  till   the  interest   falls  into  ^'^^^^T'^ 
possession.     Walker  v.  Shore,  15  Ves.  122  ;    Harvey  v.  Stracey, 

1  Dr.  122. 

x2 
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Chap.  xziz.  But  this  does  not  apply  'where  a  residue  is  given  and  some 
portion  of  the  property  which  falls  into  it  is  reversionaiy, 
unless  there  are  provisions  indicating  an  intention  to  treat 
the  reversionary  property  separately.  Hill  v.  Chapman,  1 
Ves.  Jun.  405;  3  B.  C.  C.  391;  Eagger  v.  Payne,  23  B. 
474 ;  Coventry  v.  Coventiy,  2  Dr.  &  Sm.  470  ;  King  v.  Culleft, 
2  De  G.  &  S.  252. 

Gift  to  be  5.  If  there  is  a  direct  gift  **  to  be  paid  at  twenty-one^  or  to 

twen^-one.    8uch  as  attain  twenty-one  " : 

a.  If  any  member  of  the  class  has  attained  twenty-one  at 
the  testator's  death  the  class  is  fixed  at  the  death.  Hagger  v. 
Payne,  23  B.  474. 

b.  If  none  attain  twenty-one  in  the  testator's  lifetime,  all 
bom  at  the  testator's  death  and  coming  into  existence  before 
the  eldest  attains  twenty-one  are  admitted.  Andretcs  v.  Part* 
ington,  3  B.  0.  C.  401 ;  Haste  v.  Pratt,  3  Ves.  729 ;  Balm  v. 
Balm,  3  Sim.  492 ;  Blease  v.  Burgh,  2  B.  221 ;  Oppenheim  v. 
Henry,  10  Ha.  441 ;  Oillman  v.  Daunt,  3  E.  &  J.  48 ;  Locke  v. 
Lamb,  4  Eq.  372 ;  Gimblett  v.  Purton,  12  Eq.  427 ;  Li  re 
Knapp^s  Settlement ;  Knapp  v.  Vassall,  (1895)  1  Ch.  91. 

As  a  rule  each  child  attaining  twenty-one  is  entitled  to  have 
his  share  paid  to  him,  but  this  is  not  so  if  the  whole  income 
is  given  for  maintenance  and  there  are  children  who  require 
maintenance.     Berry  v.  B riant,  2  Dr.  &  Sm.  1. 

c.  It  seems  doubtful  whether,  if  there  are  no  ^children  at  the 
testator's  death,  all  would  be  admitted  whether  bom  before  or 
after  the  eldest  attains  twenty-one.  Armitage  v.  Williatns,  27 
B.  346,  better  reported  in  7  W.  R.  650,  which  seems  an 
authority  for  the  affirmative,  was  probably  decided  on .  the 
authority  of  Maimcaring  v.  Beeror,  post ;  see  Harris  v.  Lloyd, 
T.  &  R.  310. 

Exceptions  to      There  are  the  following  exceptions  to  the  rule : — 
role.  a.  Where  after  a  life  interest  there  was  a  gift  to  the  grand* 

^«vm  V.        children  of  the  testator's  brother  followed  by  a  direction  that 
miott^.         it  was  to  be  received  by  them  when  they  should  severally 
attain  twenty-five  years  of  age,  it  was  held  that  only  grand- 
children living  at  the  death  of  the  tenant  for  life  were  entitled. 
The  gift  would  have  been  void  for  perpetuity  if,  according  to 
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the  ordinaiy  rule,  the  class  had  been  asoertained  when  the  Ch^v-  xziz. 
eldest  grandohild  attained  twenty-five.  Kevem  v.  Wtliiamsy 
5  Sim.  171;  see,  too,  ElHoU  v.  Elliott,  12  Sim.  276.  No 
reasons  are  given  for  the  decision  in  Kevem  v.  WilliamH. 
Both  cases  are  unsatisfactoij.  Elliott  v.  Elliott  has,  how- 
ever, been  followed  in  In  re  Coppard ;  Howlett  v.  Hodaon,  35 
Ch.  D.  350 ;  but  see  In  re  Wennioth^s  Estate ;  Wenmoth  v. 
Weimoth,  37  Ch.  D.  266,  p.  270 ;  In  re  Mervin ;  Memn  v. 
Cimsman,  (1891)  3  Ch.  197. 

^.^Maintenance  out    of    the   shares  or  presumptive  shares  Maintenanoe 
of  children  will  not  extend  the  class.     Oimblett  v.  Purton,  12  iand  preeump- 

Eq.  427.  ItiyeBharefl. 


I 


But  if  maintenanoe  and  advancement  are  continued  beyond 
the  time  when  the  eldest  child  attains   twenty-one,  if,  fori 
instance,  advancement  is  directed  out  of  vested  and  presumptive 
shares,  all  children  will  be  let  in.     Iredell  v.  Iredell,  25  B.  486  ; 
Bateman  v.   Oray,  6  Eq.  216;    In  re  Courtenay ;   Pearce  y.I 
Foxicell,  74  L.  J.  Ch.  654./ 

In  Deffli%  v.  Ooldschmidt,  19  Ves.  566;  1  Mer.  417,  where 
expressions  were  used  showing  that  the  parent  could  not  die 
leaving  a  child  who  would  not  be  entitled  to  maintenance,  all 
children  were  included.     See  Evans  v.  Harris,  5  B.  45. 

c.  If  distribution  is  to  be  made  when  all  attain  twenty-one,  Distribution 
or  when  the  youngest  attains  twenty-one,  all  children  will  be  joiugest 
admitted.    Jlughes  v.  Hvghes,  3  B.  0.  C.  434 ;  14  Ves.  256 ;  J^^.^^^^ 
Mainicaring  v.  Beevof*,  8  Ha.  44 ;  Pilkington  v.  Pilkington,  29 

L.  B.  Ir.  370 ;  and  perhaps  Armituge  v.  Williams,  27  B.  346 ; 
7  W.  E.  650. 

On  the  other  hand,  the  dass  would  again  be  restricted  if 
the  distribution  is  to  be  made  when  the  youngest  for  the  time 
being  attains  twenty-one.  Choch  v.  Oooch,  14  B.  566 ;  3 
D.  M.  A  G.  366. 

d.  When  the  gift  is  of  a  particular  sum  to  each  member  of  Gift  of  fixed 
the  class,  the  class  is  fixed  at  the  death  of  the  testator,  whether  mooiber  of  a 
possession  is  postponed    to   twenty-one  or  not.    Ringrose  v.  ^^^*"' 
Bram/iam,  2  Cox,  384;  Storrs  v.  Benbow,  2  M.  &  E.  46;  3 

D.  M.  &  a.  390  ;  Butler  v.  Lowe,  10  Sim.  317. 
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Chap.  zxix.  Ajid  if  there  are  no  children  then  in  existence,  the  gift  fails. 
Matm  V.  T/wmpsciif  Kay,  638 ;  Rogers  v.  Mutchy  10  Ch.  D.  25. 
6.  If  the  gift  is  to  A  for  life,  then  to  children  who  attain 
twenty-one,  the  class  will  be  fixed  as  regards  exclusion  at  the 
death  of  A,  or  when  the  eldest  attains  twenty-one,  whichever  is 
last.  Clarke  v.  Clarke^  8  Sim.  59  ;  Bobley  v.  EidingSj  11  Jur. 
813 ;  Beckton  v.  BartoHy  27  B.  99 ;  5  Jur.  N.  S.  349 ;  In  re 
Emniet^s  Estate ;  Emmet  v.  Eminet^  13  Oh.  D.  484 ;  In  re 
Kmpp's  Settlement,  (1895)  1  Ch.  91. 


II. — ^As  Eegards  Gifts  of  Income. 

Even  as  regards  personalty  the  rules  already  stated  do  not 
apply  when  the  reason  for  their  application  does  not  exist 
Thus,  under  a  gift  of  income  among  a  class  of  children  during 
their  lives  to  be  paid  on  their  attaining  twenty-one  years,  the 
class  is  not  ascertained  when  the  first  attains  twenty-one,  but  a 
child  bom  after  that  time  will  be  admitted.  In  re  WenmotKs 
Estate ;  Wenmoth  v.  Wenmoth,  37  Ch.  D.  266 ;  discussed  in 
In  re  Stephens;  Kilby  y.  Betts,  (1904)  1  Ch.  322;  see  Lire 
Poicell;  Croslandy.  Holliday,  (1898)  1  Ch.  227. 
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III. — As  Eegards  Eeal  Estate. 

The  principle,  upon  which  the  rules  applicable  to  personalty 
for  ascertaining  the  class  of  takers  rest,  namely,  an  early  dbtri* 
bution  of  the  estate,  does  not  apply  to  real  estate. 

1.  As  to  the  effect  of  a  direct  devise  to  the  children  of  A  the 
cases  are  not  satisfactory. 

There  is  authority  for  saying  that  if  there  are  children  living 
at  the  testator's  death  those  ohildren  alone  take,  to  the  exclusion 
of .  afterbom  ohildren. 

This  position  may  be  supported  eiUier  on  the  ground  that,  as 
a  matter  of  construction,  a  devise  to  the  children  of  A  means 
children  living  at  the  testator's  death,  or  on  the  ground  that 
such  a  devise  is  subject  to  the  old  rule  that  ^^no  limitation 
which  is  capable  of  taking  effect  at  the  common  law  shall  be 
construed  to  take  effect  as  an  executory  limitation "  (Challis' 
Eeal  Property,  p.  96). 

If,  therefore,  there  are  children  living  at  the  testator's  death. 
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the  limitation  oan  take  effect  at  oommon  law,  and  those  ^Sdren  Clutp.  zxiz. 
only  take.  /' 

If  the  former  ground  is  the  correct  one,  aft^bm  children 
cannot  take  even  if  there  are  no  children  liyj^  at  the  testator's 
death.  If  the  latter  is  correct,  then,  if  J&ere  are  no  children 
living  at  the  testator's  death,  the  devke  can  only  take  effect  as 
an  executory  devise,  and  all  afterbo^  children  will  come  in. 

The  former  view  is  supported/]^  Singleton  v.  Gilbe^i,  1  Cox, 
68 ;  8,  C.  sub  nom.  Singktoyy.  Singletatiy  1  B.  0.  0.  541,  n. ; 
Scott  V.  ITarwoody  5  Mad^/332;  In  re  Powell;  Croaland  v. 
HoUiday,  (1896)  1  Ch.  217,  the  latter  by  Wild's  Case,  6  Eep. 
16b ;  Shepherd  v.  Ingram^  Amb.  448 ;  the  observations  of 
Downes,  C.  J.,  in  Crone  v.  Odell,  1  Ba.  &  Be.  449,  p.  448. 
See,  too,  the  arguments  in  Mogg  v.  Mogg,  1  Mer.  654,  676, 
682 ;  Weld  v.  Bradbury,  2  Vem.  705  ;  Feame,  Cent.  Bern.  532; 
Shepherd's  Touchstone  by  Preston,  436.  In  Cook  v.  Cook,  2 
Yem.  545,  a  daughter  living  at  the  testator's  death  and  a  son 
bom  after  his  death  were  admitted  to  take.  But  the  case  is 
very  shortly  reported.  See  also  Allgood  v.  Blake,  L.  R.  7  Ex. 
339,  353. 

The  objection  to  the  former  view  is  that  it  puts  a  different 
meaning  upon  the  same  words  as  appUed  to  real  and  personal 
estate. 

In  accordance  with  the  latter  view  it  has  been  held  that  if 
there  are  no  children  living  at  the  testator's  death  all  children 
bom  after  his  death  will  be  admitted.  In  such  a  case  the  devise 
must  take  effect  as  an  executory  devise.  Shej)herd  y.  Ingram, 
Amb.  448  (a  residue  of  real  and  personal  estate). 

If  the  devise  is  to  children  begotten  and  to  be  begotten,  the  Children  bom 
devise  must  also  be  constmed  as  executory,  so  as  to  let  in  all  the  bom. 
children,  whether  bom  before   or  alter  the  testator's  death. 
Mogg  V.  Mogg,  1  Mer.  664 ;  £ddowe^  v.  Eddotces,  30  B.  603 ; 
see  Gooch  v.  Qooch,  14  B.  665 ;  3  D\M.  &  G.  366;  O'Heay. 
Slattery,  (1896)  1  Ir.  7. 

If  the  devise  is  to  trustees  upon  trust  for  the  children  of  A,  in  Devue  of 
such  a  way  as  to  give  the  children  equitable  estates,  it  would  Sutes.  ^ 
seem  on  principle  that  unless,  upon  the  proper  construction  of 
the  will,  children  means  only  children  living  at  the  testator's 
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Ch&p.  xxi3r.  death,  all  children  ought  to  be  admitted,  but  there  appears  to 
be  no  authority  in  point. 

2.  A  devise  of  the  legal  estate  to  -A  for  life  with  remainder  to 
a  class  of  children  is  governed,  in  the  case  of  wills  not  executed, 
revived  or  republished  after  the  2nd  of  August,  1877  (40  &  41 
Vict.  c.  33),  by  the  rules  of  law  applicable  to  contingent  re- 
mainders ;  that  is  to  say,  only  those  children  can  take  whose 
interests  become  vested  before  the  determination  of  the  life 
interest.  If  there  are  none  at  that  time  whose  interests  have 
become  vested  the  devise  in  remainder  fails.  Rhodes  v.  White- 
head,  2  Dr.  &  Sm.  532;  Prke  v.  Hall,  6  Eq.  399;  Percital 
V.  Percival,  9  Eq.  386 ;  Brackenbury  v.  Gibbons,  2  Ch.  D.  417  ; 
Cunlife  v.  Branckef^  3  Ch.  D.  393. 

An  ordinary  devise  to  a  tenant  for  life  with  remainder  to  his 
children  who  attain  twenty-one  comes  within  this  rule  and  goes 
to  those  children  only  who  have  attained  twenty-one  at  the 
death  of  the  tenant  for  life. 

By  the  Contingent  Eemainders  Act,  1877  (40  &  41  Vict, 
c.  33),  it  is  enacted : — 

^' Every  contingent  remainder,  created  by  any  instrument 
executed  after  the  passing  of  this  Act  (2nd  August,  1877),  or 
by  any  will  or  codicil  revived  or  republished  by  any  will  or 
codicil  executed  after  that  date,  in  tenements  or  hereditaments 
of  any  tenure  which  would  have  been  valid  as  a  springing  or 
shifting  use  or  executory  devise  or  other  limitation,  had  it  not  a 
sufficient  estate  to  support  it  as  a  contingent  remainder,  shall, 
in  the  event  of  the  particular  estate  determining  before  the 
contingent  remainder  vests,  be  capable  of  taking  effect  in  all 
respects  as  if  the  contingent  remainder  had  originally  been 
created  as  a  springing  or  shifting  use  or  executory  devise  or 
other  limitation.'' 

A  doubt  has  been  suggested  whether  the  Act  applies  where 
the  remainder  has  become  vested  in  one  member  of  a  class,  as 
in  such  a  case  it  cannot  be  said  that  the  particular  estate  has 
determined  "  before  the  contingent  remainder  vests  '*  (Williams 
on  Seisin,  pp.  205—208). 

There  is  at  present  no  authority  as  to  the  efEect  of  the  Act 
upon  the  question  of  ascertaining  the  class  to  take. 
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3.  A  devise  after  a  life  interest  to  a  class,  if  the  devise  to  the   Chap.  XXIX. 
class  is  to  be  construed  as  an  executory  devise,  includes  all  Whoaro 
members  of  the  class  who  satisfy  the  description  whenever  they  under  execu- 
may  be  born.     Blackman  v.  Fynh,  (1892)  3  Ch.  209.  ^^"7  ^«^^- 


IV. — Glass  to  take  in  Default  of  Appointment. 

When  there  is  a  gift  to  children,  as  A  may  appoint,  with  no  At  what  time 
gift  in  default  of  appointment,  and  no  appointment  is  made,  take  in 
similar  rules  apply  as  to  the  period  at  which  the  class  is  to  be  ^^iJltment 
ascertained.  ia  to  be  fixed. 

1.  A  direct  gift  to  children,  as  A  may  appoint,  goes  apparently 
to  all  the  children  living  at  the  death  of  the  testator,  to  the 
exclusion  of  those  bom  afterwards,  though  before  the  death 
of  A.     Coleman  v.  8eymout\  1  Ves.  Sen.  209. 

2.  A  gift  to  A  for  life,  with  remainder  to  his  children  as  he 
shall  appoint,  goes  to  all  the  children  bom  in  the  testator's 
lifetime  and  coming  into  being  before  A's  death.  Crone  v. 
Odell^  1  Ba.  &  Be.  449 ;  3  Dow,  68 ;  Norman  v.  Norman,  Bea. 
430;  Pattmn  v.  Pattison,  19  B.  638;  Lambert  v.  Thwaitea, 
L.  E.  2  Eq.  151. 

3.  If  the  only  gift  is  through  the  power,  so  that  the  children  Case  when 
take  by  implication  only,  in  default  of  appointment,  the  rules  -^  tiS^ugh 
are  the  same.  *^«  i^mt&. 

Thus,  where  there  is  a  power  to  A  to  dispose  of  certain 
property  among  children,  the  property,  in  default  of  appoint- 
ment, goes  to  those  bom  at  the  testator's  death,  to  the  exclusion 
of  those  born  subsequently.    Longmore  v.  Broom,  7  Ves.  124. 

And  where  the  gift  is  to  A  for  life,  and  then  to  dispose  of 
the  capital  among  his  children,  all  children  bom  before  A's 
death  take  a  share.     Gfrieveson  v.  Kiraopp,  2  Kee.  653. 

4.  If  the  donee  of  the  power  and  the  tenant  for  life  are 
different  persons,  and  the  donee  dies  before  the  tenant  for  life, 
the  class  is  ascertained  at  the  death  of  the  latter.  Re  Whitens 
Trusts,  Johns,  656. 

And,  apparently,  if  there  is  anything  to  show  that  personal 
enjoyment  by  the  beneficiaries  was  intended,  those  dying  before 
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Chap.  XXIX.  the  tenant  for  life  would  be  excluded.  lie  Whitens  Trusts^ 
supra;  Carthew  v.  Enraght^  20  W.  E.  743;  In  re  Phene's 
Trusts^  5  Eq[.  346. 

At  what  time  the  class  would  be  c^jscertained  if  the  donee 
of  the  power  survives  the  tenant  for  life  is  uncertain ;  though 
by  analogy  to  the  case  of  a  direct  gift  it  seems  it  would  be 
ascertained  at  the  death  of  the  tenant  for  life,  and  not  of  the 
donee  of  the  power. 
Power  to  5.  When  there  is  a  direct  vested  gift  to  children  as  A  shall 

deed  or  wiU.  appoint,  the  fact  that  the  power  is  to  appoint  by  deed  or  will, 
or  by  will  only,  will  not  affect  the  class  to  take  in  default  of 
appointment.  (^^^^(lLt9!}^i..SjfU^erImidf  9  Ves.  445;  Falkner 
V.  Lord  TFf/nfordy  15  L.  J.  Ch.  8 ;  Lambert  v.  ThioaiteSy 
L,  E.  2  Eq.  151,  see  Winn  v.  Femcicl,  11  B.  438,  there 
discussed. 

6.  If  the  only  gift  is  through  the  power,  and  a  gift  can  be 
I  implied  in  favour  of  the  objects  of  the  power,  only  those 

will  take  by  implication  in  default  of  appointment  who  could 
have  taken  under  the  power ;  and,  therefore,  if  the  power  is 
testamentary,  only  those  who  survive  the  donee  can  take 
in  default  of  appointment.  Crrncys  v.  Colman^  9  Ves.  319 ; 
Walsh  v.    Wallingei\  2  B.  &  M.  78 ;  Kennedij  v.   Kingston. 

2  J.  &  W.  431 ;   Reid  v.  Reid,  25  B.  469  ;   Fi^eelmd  v.  Pearsofi, 

3  Eq.  658 ;  In  re  Susanni's  Trusts,  47  L.  J.  Ch.  65 ;  Sinnott 
V.  Walsh,  5  L.  E.  Ir.  27 ;  i^»:iZ'.FfollM,  19  L.  E.  Ir.  499 ; 
see  Brown  v.  Pocock,  6  Sim.  257,  where  it  does  not  appear 
from  the  report  whether  the  wife  survived  her  husband  or 
not ;  see  L.  E.  2  Eq.  157. 

And  if  at  the  death  of  A  a  power  is  given  to  B  to  divide  the 
property  among  the  testator's  children,  and  all  the  children  die 
in  A's  lifetime,  before  the  power  became  exercisable,  no  gift 
to  the  children  can  be  implied.  Hal/head  v.  Shepherd,  28 
L.  J.  a.  B.  249. 

7.  On  the  other  hand,  if  the  gift  is  to  such  children  of  A  as 
he  shall  by  any  writing  appoint,  all  his  children,  whether  or  not 
they  survive  prior  tenants  for  life  or  their  own  parent,  are 
entitled  to  share.     Wilson  v.  Duguid,  24  Ch.  D.  244. 
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V. — Effect  of  Words  of  Futurity. 
Mere  words  of  futurity  as,  for  instance,  a  gift  to  the  ohildren  ^^^  **' 

words  of 

that  may  be  bom,  will  not  extend  the  class.     Sforrs  y.  BenboWy  futurity'  affect 
2  M.  &  K.  46 ;   3  D.  M.  &  G.  390 ;    Townaend  v.  Sarlf/,  3  rurfr*^ 
D.  P.  &  J.  1 ;  see  Gibbons  v.  Gibbons,  6  App.  C.  471.  ^  to^uke 

Where  the  words  are  "  bom  or  to  be  bom,"  the  rules  appear  P'^^fT  *  *^*^' 

*^^         to  ohildren. 

to  be: — 

1.  When  the  gift  is  after  a  life  estate,  such  words  will  not  Children  bom 

or  to  be  bom. 
extend  the  class.     Sprackling  v.  RanieVy  1  Dick.  344 ;  Whitbread 

V.  St.  Johriy  10  Ves.  152 ;  Parsons  v.  Justice^  34  B.  598. 

In  Scott  V.  Earl  of  Scarborough^  1  B.  154,  the  class  was 
extended  on  the  ground  that  the  words  were  '^  now  born  or  who 
shall  hereafter  be  bom  during  the  lifetime  of  their  respective 
parents.''  But  these  words  are  only  the  expression  '^  all  the 
ohildren  "  writ  large.  There  were,  however,  expressions  in  the 
will  sufficient  to  support  the  decision. 

On  the  other  hand,  in  Parsons  v.  Justice^  34  B.  598,  no  effect 
was  given  to  a  direction  that  no  child  should  be  excluded  in 
consequence  of  any  other  child  attaining  a  vested  interest. 

2.  The  rule  is  the  same  where  the  gift  is  to  children  now 
bom  or  who  may  be  bom  hereafter  who  shall  attain  twenty-one. 
Iredell  y.  Iredelly  25  B.  485 ;  Bateman  y.  Gray,  29  B.  447 ; 
6  Eq.  215. 

3.  In  the  case  of  a  direct  gift  of  personalty  to  children,  the 
words  "  now  bom  or  to  be  bom  hereafter  "  would  probably  be 
held  to  be  intended  to  refer  to  children  bom  between  the  date 
of  the  will  and  the  deatL    Bias  v.  Be  Livera^  5  App.  G.  123. 

For  the  meaning  of  the  words  ^'  bom  in  due  time  "  see  In  re 
Wass  ;  Marshall  v.  Mason^  W.  N.  1882,  158. 

4.  If  the  gift  is  of  a  legacy  to  each  of  the  children  begotten 
or  to  be  begotten,  the  class  will  not  be  extended  beyond  the 
testator's  death,  as  not  merely  the  distribution  of  what  the 
children  are  to  take,  but  of  the  whole  estate  of  the  testator 
would  be  indefinitely  postponed.    Butler  v.  Lowe,  10  Sim.  317. 
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MEANING  OF  WORDS  DI'^SORIPTIVE  OF  RELATIONSHIP. 


I. — ^NbPHBWS  and  NlECBS. 


Chap. 


Nephews  and 
nieoefl  mean 
pritndfaeis 
children  of 
brothers  and 
BisterB. 


In  what  cafles 
a  wife*  8 
nephew  may 
ta&e. 


Nephews  and  nieces  mean  primd  facie  the  children  of  brothers 
and  sisters,  includiDg  those  of  the  half-blood.  Falkner  y.  Butler^ 
Amb.  514 ;  Grieves  v.  Rairley^  10  Ha.  63  ;  Cotton  v.  Scarancke^ 
1  Mad.  45;  In  re  Cozens;  Miles  y.  Wilsony  (1903)  1  Ch.  138: 
see  Brigg  v.  Brigg^  33  W.  R.  454 ;  In  re  Reedy  57  L.  J.  Oh. 
790 ;  36  W.  R.  682. 

The  meaning  of  the  word  will  not  be  enlarged,  where  the 
gift  is  to  each  of  the  present  nieces  of  A,  who  had  only  one 
niece  of  the  first  degree  living  at  the  date  of  the  will.  Crook  y. 
Whitley,  7  D.  M.  &  G.  490. 

The  fact  that  the  gift  is  to  '^  nephews,  descendants  of  my 
brothers,"  will  not  enlarge  the  class.  Williamson  y.  Moore,  10 
W.  R.  536. 

The  fact  that  a  great-niece  or  a  wife's  niece  has  been  pre- 
viously called  a  niece  will  not  without  more  enlarge  the  meaning 
of  the  word.  Shelley  y.  Bryer,  Jao.  207 ;  Thompson  y.  Robinson^ 
27  B.  486 ;  Smith  v.  Liddiard,  3  K.  &  J.  252 ;  Wells  y.  Wells, 
18  Eq.  504 ;  Merrill  y.  Morton,  17  Ch.  D.  382 ;  In  re  Cozens; 
Miles  y.  Wilson,  (1903)  1  Ch.  138  :  see  Seale-Hayne  y.  Jodrell, 
(1891)  A.  C.  304. 

Nor  will  a  gift  to  my  great  nephew,  and  such  other  of  my 
nephews  and  nieces  as  shall  be  living  at  my  death.  Bloirer^s 
Trusts,  11  Eq.  97;  6  Ch.  351. 

But  if  the  testator  has  at  the  date  of  his  will  and  death  no 
nephews  and  nieces  of  his  own,  and  there  are  nephews  and 
nieces  of  his  wife,  they  will  take,  though  he  may  have  had 
brothers  and  sisters  linng  at  the  date  of  his  will.    Hogg  y. 
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Cooky  32  B.  641 ;  SherraU  v.  Mount/ord,  15  Eq.  305 ;  8  Ch.    Chtp.  xxx. 
928;    see  Adney  v.  Qreatrex,   17  W.   E.   637;    In  re  Fiah; 
Ingham  v.  Raynery  (1894)  2  Oh.  83. 

The  -words  *' nephews  and  nieces  on  both  sides"  inolade 
a  wife's  nephew.  Frogley  v.  PAiUips,  30  B.  168 ;  e3  D.  F.  &  J. 
466. 

If  a  gieat-nephew  is  referred  to  as  taking  a  share  of  a  gift  to 
nephews  and  nieces,  the  words  will  be  held  to  include  grand- 
nephews  and  grand-nieces.     Weeds  v.  Bristow,  L.  B.  2  Eq.  333. 

And  if  the  testator  expressly  defines  a  niece  as  *^  my  niece, 
daughter  of  mj  nephew,"  nephews  and  nieces  will  include 
grand-nephews  and  grand-nieces.    James  v.  Smithy  14  Sim.  214. 

A  bequest  to  *^  male  nephews  "  has  been  held  to  include  only 
sons  of  brothers.     Lucas  v.  Cuddy,  I.  B.  10  Eq.  514. 

n. — Cousins. 

The  word  cousins  means  primarily  children  of  uncles  and  Couslas. 
aunts.      Sanderson  y.   Bayley,  4  M.  &  Cr.  56 ;    Caldecott  v. 
Harrisany  9  Sim.  467 ;  Stoddart  v.  Nelsofiy  6  D.  M.  &  G.  68 ; 
Stevensoti  v.  Abingdany  31  B.  305;  Burbey  v.  Burbeyy  2  Jur. 
N.  8.  96. 

Second  cousins  are  persons  who  have  the  same  crreat-erand-  Second 

o  o  oouauM. 

father  or  great-grandmother,  and  will  not  therefore  include 
first  cousins  once  removed.  Corporation  of  Bridgnorth  v.  CollinSy 
15  Sim.  541;  In  re  Parker;  Bentham  v.  Wilsony  50  L.  J.  Ch. 
639  ;  15  Ch,  D.  528  ;  17  Ch.  D.  262. 

But  if  there  are  no  second  cousins  the  term  will  include  all 
within  the  same  degree  of  relationship,  unless  there  is  an 
intention  to  exclude  first  cousins  twice  removed,  for  instance, 

by  a  substitutionary  gift  to  the  children  of  second  cousins  who  i 

had  died,  Slade  v.  FookSy  9  Sim.  386 ;  In  re  Bonner ;  Tucker 
v.  Goody  19  Ch.  D.  201. 

In  a  gift  to  "  first  and  second  cousins,"  the  words  will  have  First  and 
their  strict  meaning,  unless  there  is  something  to  show  that  ooasinp. 
the  testator  is  not  using  them  in  their  proper  sense.    In  re 
Parker ;  Bentham  v.  WilsoHy  16  Ch.  D.  528,  where  Mayott  v. 
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^ap.  XXX.  MayoHy  2  B.  C.  0.  125,  is  explained,  and  Charge  v.  Goodyer^  3 
Boss.  140 ;  Sihox  v.  Bell^  1  S.  &  St.  301,  are  disapproved :  see 
W%lk%  V.  Bannister,  30  Ch.  D.  512. 

"  Cousin  "  may  include  the  wife  of  a  cousin.  In  re  Taylor  ; 
Cloak  V.  Hammond,  34  Oh.  D.  255. 

ni. — Grandchildren. 

Grand-  Similarly,  grandchildren,  unless  explained  by  the  context, 

will  not  include  great-grandchildren.  Oxford  v.  Churchill , 
3  V.  &  B.  59. 

But  if  the  gift  is  to  grandchildren  herein  named,  a  great- 
grandchild who  has  previously  been  called  grandchild  may  take. 
Himey  v.  Berkeley,  2  Ed.  194. 

IV. — ^ISSUE. 

Issue.  A  bequest  to  issue  as  purchasers  goes  to  all  issue,  children, 

grandchildren,  &c.,  as  joint  tenants,  and  all  come  in  who  are 
in  existence  at  the  time  of  vesting  in  possession.  Davenport  v. 
Hanbury,  3  Ves.  257 ;  Freeman  v.  Parsley ,  3  Ves.  421  ;  Maddock 
V.  Leggy  25  B.  531 ;  Weldon  v.  Hoyland,  4  D.  F.  &  J.  564 ; 
Hohgen  v.  Neale,  11  Eq.  48;  Edyvean  v.  Archer,  (1903)  A.  0. 
379. 

And  in  the  case  of  a  devise  of  realty,  all  such  issue  take  as 
joint  tenants  for  life,  or  in  fee,  according  as  the  will  dates  before 
or  since  the  Wills  Act.  Cook  v.  Cook,  2  Vem.  545 ;  Mogg  v. 
Mogg,  1  Mer.  654,  689 ;  Dalzell  v.  Welch,  2  Sim.  319. 

Exceptions.  !•  I^^  the  case  of  realty,  however,  this  constru^on  will  be 
excluded  if  there  is  a  general  intention  manifest  to  keep  the 
estates  together  in  a  single  line  of  enjoyment,  in  which  case  the 
estates  will  devolve  according  to  the  rule  in  Mande tillers  Case. 
Allgood  V.  Blake,  L.  E.  7  Ex.  339 ;  ib.  8  Ex.  160 ;  and  see 
WhUelock  V.  Heddon,  1  B.  &  P.  243. 

In  what  cases      2.  The  generality  of  the  word  issue  will  be  restrained  if  the 

chUdr™^^*     testator  explains  that  he  meant  by  issue  children. 

a.  This  will  be  the  case  if  the  word  issue  is  coupled  with 
father  or  mother  or  parent :  for  instance,  if  in  a  substitutional 
gift  to  issue,  the  issue  are  directed  to  take  their  parent's  share. 
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Sibley  v.  Perry ^  7  Ves.  522;  Pruen  v.  Osborne^  11  Sim.  132;  Chap,  xxx. 
Smith  V.  Horsfall^  26  B.  628 ;  Stetenaon  v.  Abingdon^  31  B. 
305;  Macgregor  v.  Macgregor,  1  D.  F.  &  J.  63;  Martin  v. 
ITo/srafe,  K  E.  1  H.  L.  175;  JBryden  y.  TT^/?^^/,  7  Eq.  472; 
Heasman  v.  Pearse,  7  Oh.  275 ;  /«  re  Judd^s  TrustSy  W.  N. 
1884,  206 ;  see,  however,  Ralph  v.  Carrick,  11  Ch.  D.  873. 

This  rule  applies  to  a  deed.  Barraclmgh  v.  Shi  Hit  Oy  32 
W.  E.  875. 

If  the  word  parent  is  not  used  in  the  sense  of  the  first  taker, 
whose  share  the  issue  are  to  take  by  substitution,  but  in  what 
might  be  called  a  sliding  sense,  so  as  to  denote  child,  grandchild, 
great-grandchild,  and  so  on,  it  will  not  have  the  effect  of 
catting  down  issue  to  children.  See  Ross  v.  Ross^  20  B.  645, 
where  the  testator  distinguished  between  a  parent's  share  and  a 
child's  share,  children  being  the  first  takers. 

There  may  be  other  circumstances,  which  prevent  the  word 
parent  from  restricting  issue  to  children.  Berry  v.  Fisher^ 
(1903)  1  Ir.  484. 

The  fact  that  there  is  a  gift  over  in  default  of  issue  of  the  Effect  of  a 
first  takers  afiFords  an  argument  against    construing    issue  as  fefauUof^ 
equivalent  to  children,  though  it  is  not  in  itself  conclusive.  ^®"®* 
See  cases  supra  cit,:   Re  Kavanagh^s    Willy  13  Ir.  Ch.    120; 
Carrie's  Will,  32  B.  426. 

But  if  the  gift  over  is  not  merely  in  default  of  issue  but  in  Gift  over  in 
default  of  "children  or  issue,"  it  would  seem  that  the  word  children  or 

» 

issue  cannot  be  restricted,  though  the  issue  are  directed  to  take  ^^®' 
Only  a  parent's  share.    Ross  v.  RosSy  20  B.  645 ;    Ralph  v. 
Carrichy  11  Ch.  D.  873,  883. 

b.  Issue  of  issue  must  mean  issue  of  children,  if  not  children  issue  of  issue. 
of  children.     Po])e  v.  Pope,  14  B.  593 ;   Williams  v.  Teaky  6 
Ha.  239 ;  Heasman  v.  Pearse,  7  Ch.  275 ;  Livesay  v.  Walpole, 
23  W.  E.  825. 

So,  too,  children  of  issue  will  mean  children  of  children. 
Fairfield  v.  Bushelly  32  B.  158. 

r.  In  a  marriage  settlement  or  in  a  settlement  by  will  made  Issue  of  the 
on  marriage  of  a  legatee,  limitations  in  favour  of  the  "  issue  TOtSementr  * 
of  the  marriage"  have  in  Ireland  been  confined  to  children. 
In  re  I>ixon\  TnisiSy  I.  E.  4  Eq.  1 ;  In  re  Denises  Trtists,  I.  E. 
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Cfhap. 


Issue  lawfully 
begotten. 


Effect  of 
gift  oyer. 


Explanatory 
reference. 


No  rule  that 
if  issue  once 
means 
children  it 
always  moans 
children. 


10  Eq.  81;  In  re  Biron,  1  L.  R.  Ir.  258;  Harris  y.  Loftm, 
(1899)  1  Ir.  491 ;  see  Donoghue  v.  Brooke,  I.  H.  9  Eq.  489;  In 
re  Warren's  Trusts^  26  Oh.  D.  208. 

As  to  the  meaning  of  legal  issue  by  marriage  in  a  will,  see 
Reedy.  Braithicaitey  11  Eq.  514. 

The  words  issue  lawfully  begotten  of  a  person  will  not  oonfine 
issue  to  children.  Hayden  v.  Wilkhire,  3  T.  R.  372 ;  Evans  v. 
Jones,  2  Coll.  516. 

d.  If  after  a  gift  to  issue  the  testator  adds,  **  and  if  but  one 
then  to  such  only  child,"  issue  will  mean  children.  Goldie  v. 
Greaves,  14  Sim.  348 ;  Carter  v.  Bentall,  2  B.  551 ;  Brydefi  v. 
Winetl,  7  Eq.  472;  In  re  Hopkins'  Trusts,  9  Ch.  D.  131; 
In  re  Biron,  1  L.  R.  Ir.  258;  see  In  re  Meade's  Trusts^ 
7  L.  R.  Ir.  51. 

e.  In  a  gift  to  the  issue  of  a  tenant  for  life  and  their  heirs, 
followed  by  a  gift  over  if  the  tenant  for  life  dies  without 
children,  issue  means  children.  Morgan  y.  Thomas,  9  Q.  B.  D. 
643. 

/.  The  testator  may  explain  what  he  meant  by  issue,  for 
instance,  by  adding  after  a  gift  to  issue  the  words  *'  child  or 
children  "  or  "  whether  sons  or  daughters  "  (a) ;  or  by  referring 
to  a  gift  in  favour  of  issue  as  being  a  gift  in  favour  of 
children  (6).  Horsepool  v.  Watson,  3  Ves.  383;  Farrant  v. 
Nichols,  9  B.  327  (a) ;  Macgregar  v.  Macgregor,  1  D.  F.  &  J.  63 ; 
Baker  v.  Bayldon,  31  B.  209(6). 

g.  It  has  been  said  by  Lord  St.  Leonards,  referring  to  the 
meaning  of  the  word  issue,  "  It  is  a  well  settled  rule  of  con- 
struction and  one  to  which,  from  its  soundness,  I  shall  always 
strictly  adhere,  never  to  put  a  different  construction  on  the 
same  word,  where  it  occurs  twice  or  oftener  in  the  same  settle- 
ment, unless  there  appear  a  clear  intention  to  the  contrary." 
Ridgicay  v.  Munkittrick,  1  Dr.  &  War.  84,  93 ;  see  Roche  v. 
Roche,  2  J.  &  Lat.  561,  568. 

That  dictum  is  asserted  perhaps  too  positively  as  a  general 
rule  of  construction.  Edyvean  v.  Archer,  (1903)  A.  C.  379, 
384. 

Looking  at  the  case  in  which  the  rule  was  laid  down,  the 
true  meaning  of  the  rule  probably  is,  that  if  upon  the  whole 
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will  the  Gouii  oomes  to  the  oonolusion  that  the  testator  uses  Chap.  xzx. 
the  word  issue  as  equivalent  to  children,  it  must  have  that 
meaning  wherever  it  occurs.  Edwards  v.  Edwards^  12  B.  97 ; 
Rliodes  V.  Rhodesy  27  B.  413 ;  Foster  v.  WyhranUy  I.  R.  11  Eq. 
40;  In  re  Harrison^ s  Estate^  3  L.  R.  Ir.  114;  In  re  Birks; 
Kenyan  v.  Birks,  (1900)  1  Ch.  417. 

The  fact  that  the  testator  uses  the  words  issue  and  children  Issue  and 
interohangeablj  is  strong  evidence  that  by  issue  he  means  used  inter- 
children.    Cases  supra;  Benn  v.  Dixon,  16  Sim.  21.  changeably. 

But  the  fact  that  in  giving  a  power  of  appointment  to  a  When  issue 
daughter  the  words  issue  and  children  are  used  synonymously,  children. 
while  in  giving  a  power  to  a  son  over  other  property  the  word 
issue  only  is  used  (a) ;  that  in  one  place  issue  is  used  in  a  gift 
over  upon  death  under  twenty-one  without  issue  of  certain 
infants,  where  it  must  mean  children  {b) ;  that  there  is  a  gift  to 
the  issue  and  another  gift  to  the  children  of  the  same  tenant  for 
life  {c) ;  that  half  the  estate  is  given  after  the  death  of  the  tenant 
for  life  to  her  issue,  which  is  explained  to  mean  children,  and 
the  other  half  is  given  over  on  her  death  without  issue,  nothing 
being  given  to  the  issue  {d) ;  that  a  power  to  appoint  to  issue  is 
followed  by  a  gift  in  default  of  appointment  to  issue  which  is 
interpreted  to  mean  children  («),  is  not  sufficient  to  show  that 
issue  is  always  used  as  equivalent  to  children.  Dalzell  v. 
Welch,  2  Sim.  319(a);  Head  v.  Randall,  2  Y.  &  C.  C.  231(6) 
Waldron  v.  Boulter,  22  B.  284 ;  Hedges  v.  Harpur,  9  B.  479 
3  De  G.  &  J.  129 ;  Re  Carrie's  Will,  32  B.  427  (c) ;  Cartef^  v 
Bentall,  2  B.  551 ;  see  Caulfield  v.  Maguire,  2  J.  &  Lat.  176  (</) 
In  re  Warren's  Trusts,  26  Ch.  D.  208  {e) ;  see  Williams  v.  Teale. 
6  Ha.  239. 

When  the  gift  to  issue  is  substitutional,  the  class  of  issue  is  At  what  time 
not  to  be  ascertained  once  for  all  at  the  death  of  the  parent,  igsae  is  to  be 
but  it  will  include  persons  subsequently  bom  before  the  time  of  ^^|?^  ^^ 
distribution.    Ive  v.  King,  16  B.  46 ;   In  re  Sibley's  Trusts,  tionai  gift. 
5  Ch.  D.  494 ;  In  re  Jones's  Estate;  Hume  v.  Lloyd,  47  L.  J.  Ch. 
775 ;  overruling  Hobgen  v.  Neak,  11  Eq.  48. 

In  the  case  of  a  gift  in  remainder  to  issue  the  same  rule 
applies ;  that  is  to  say,  all  the  issue  bom  at  the  testator's  death 
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Ohap. 


In  the  case 
of  crots- 
remftinden. 


and  ooming  into  being  before  the  death  of  the  tenant  for  life 
are  admitted.     Surridge  v.  Ciarkson,  14  W.  R.  979. 

If  the  gift  is  to  Beveral  for  life,  and  then  to  their  issue,  with 
oross-remainders  between  them,  the  class  of  issue  to  take  under 
the  oross-remainders  is  fixed  once  for  all  at  the  death  of  the 
parent,  who  is  tenant  for  life,  and  not  at  the  death  of  the 
tenant  for  life  dying  without  issue.  In  re  Ridge^n  Trti^ts,  7 
Ch.  66o. 

V. — Desckn  d  ants. 

Descendants.  Descendants  means  primd  fack  all  descendants  living  at  the 
time  of  distribution,  and  apparently  they  take  per  capita, 
Crossleij  v.  Ciare,  Amb.  387 ;  3  Swr.  320 ;  Bfit/er  v.  Stratton^ 
3  B.  0.  C.  367;  Re  Fhicer;  Matheson  v.  GoodicyUy  62  L.  T. 
216;  63L.  T.  201. 

But  the  expression  *^  descendants  or  representatives ''  imports 
a  distribution  j9er  stirpes.    Rowland  v.  Oorsuchy  2  Cox,  187. 

The  word  descendants  requires  a  stronger  explanatory  eon- 
text  to  confine  it  to  children  than  the  word  issue.  For  instance, 
a  direction  that  descendants  are  to  take  a  parent's  share  would 
not  limit  the  class  to  children.  Ralph  v.  Carricky  11  Ch.  D, 
873. 

It  would  seem  that  the  term  "  descendants,"  when  used  as  a 
word  of  purchase,  and  coupled  with  a  gift  to  the  ancestor,  has 
a  substitutional  and  representative  sense,  so  that  in  a  gift  to 
several  and  their  descendants,  descendants  would  not  take  in 
competition  with  their  ancestor.  Tucker  v.  Billing ^  2  Jur.  N.  S. 
483 ;  and  perhaps  Jones  v.  Price^  6  Sim.  255,  may  be  supported 
on  this  principle.  See,  too,  Smith  v.  Pepper^  27  B.  86 ;  Best  v. 
Sfonehewer,  34  B.  66  ;  2  D.  J.  &  S.  537. 

A  power  to  appoint  to  descendants  does  not  authorise  an 
appointment  to  the  legal  personal  representative  of  a  descendant 
though  he  may  happen  also  to  be  a  descendant.  In  re  Susannas 
Trust,  26  W.  E.  93  ;  47  L.  J.  Ch.  65. 


Offspring. 


VI. — Offspring. 

Offspring    without    explanatory    context    means    children. 
Tabu  lean  v.  Nixon,  W.  N.  1899,  115. 
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Chap.  XXX. 

Vil. — Eelations. 

The  words  *^  nearest  relations "  explain  themselves,  and  no  Nearest 
reference  to  the  statute  is  necessary  to  determine  the  persons  means^ext 
to  take.     Smith  v.  Campbell,  19  Ves.  400  ;  Brandon  v.  Brandon ,  «'  ^i^- 
3  Sw.  312;    lie  Nash;    Prall  v.  Bevan,  71   L.  T.  6.      See 
Ooodinge  v.  Goodinge,  1   Ves.  Sen.  231  ;    Edge  v.  Salisbury, 
Amb.  70. 

But  the  terms  "  relations  "  or  "  near  relations  "  or  "  friends  Relations. 
and  relations  "  or  '^  relations  or  friends  "  are  of  indefinite  mean- 
ing, and  the  Courts,  when  compelled  to  determine  the  persons 
to  take,  have  restricted  them  to  relations  capable  of  taking  within 
the  Statutes  of  Distribution,  both  as  regards  realty  and  per- 
sonalty. Oover  V.  Maimcaring,  2  Ves.  Sen.  86,  110  ;  Whitehorn 
T.  Harris,  2  Ves.  Sen.  527 ;  Walter  v.  Maunde,  19  Ves.  424 ; 
Thicaites  v.  Over,  1  Taunt.  263  ;  Salmbury  v.  Denton,  3  K.  &  J. 
629 ;  Re  Caplin's  Will,  2  Dr.  &  Sm.  527. 

The  persons  pointed  out  by  the  statute  take  per  capita,  and 
not  in  the  proportions  fixed  by  the  statute,  and  as  joint  tenants 
unless  they  take  by  implication  from  a  distributive  power,  when 
they  take  as  tenants  in  common.  Tiffin  v.  Longman,  15  B.  275 ; 
Eagles  v.  Le  Breton,  15  Eq.  148 ;  In  re  Patterson;  Dunlop  v. 
Greer,  (1899)  1  Ir.  324. 

But  they  take  in  the  proportion  directed  by  the  statute  where 
the  gift  is  to  relations,  share  and  share  alike,  as  the  law  directs. 
Fielden  v.  Ashworth,  20  Eq.  410. 

A  power  to  select  relations  extends  to  relations  generally.  Power  to 
Harding  v.  Glyn,  1  Atk.  469 ;  5  Ves.  501. 

But  a  power  to  distribute  does  not,  and  in  default  of  appoint- 
ment the  Court  will  restrict  the  relations  to  those  who  can  take 
under  the  statute.  Lord  Selbome's  Act  (37  &  38  Vict.  c.  37) 
has  not  altered  the  law  in  this  respect.  Pope  v.  Whitcombe,  3 
Mer.  689  ;  Grant  y.  Lynan,  4  Euss.  292 ;  Re  Caplin's  Will,  2 
Dr.  &  Sm.  527 ;  Lawlor  v.  Henda-son,  I.  E.  10  Eq.  150;  In  re 
Deakin;  Starkey  v.  Eyres,  (1894)  3  Ch.  565;  In  re  Patterson; 
Dunlop  V.  Greer,  (1899)  1  Ir.  324. 

Of  course,  the  testator  may,  by  explanatory  words,  extend 
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Gliap. 


Gift  for 
relations  of  a 
person  who  is 
illegritimate. 


When  the 
class  to  take 
under  a  gift 
to  relations 
is  to  be 
ascertained. 


Gift  to  such 
relations  as 
snrviye  the 
tenant  for  life. 


Where  the 
tenant  for  life 
is  sole  next  of 
kin  at  the 
date  of  the 
will  and 
death. 


the  word  relations  to  persons  not  within  the  statute.  Devisme 
V.  Meliish,  5  Ves.  629;  Eibbert  v.  Hibbert,  15  Eq.  372.  See 
Bennett  v.  Honytcoody  Amh.  708. 

Where  the  testator  made  a  gift  for  the  henefit  of  his  wife's 
relations,  and  the  wife  was  illegitimate,  childless,  and  forty- 
seven  years  old,  it  was  held  "  relations  "  must  mean  those  who 
would  have  been  her  relations  if  she  had  been  legitimate.  In  re 
Deahin ;  Starkey  v.  Eyres,  (1894)  3  Ch.  565. 

And  where  the  testator  had  seven  children,  of  whom  three 
were  illegitimate,  and  he  called  them  all  his  children  and  settled 
the  shares  of  daughters  upon  trusts  for  the  daughters  and  their 
children  with  an  ultimate  trust  in  default  of  children  for  the 
persons  who  would  have  been  entitled  to  the  share  under  the 
statute  if  the  daughter  had  died  without  having  been  married, 
it  was  held  that  upon  the  death  of  an  illegitimate  daughter 
without  children  her  share  passed  to  those  who  would  have  been 
the  next  of  kin  if  all  the  children  had  been  legitimate.  In  re 
Wood;  Wood  v.  Wood,  (1902)  2  Ch.  542,  overruling  In  re 
Standley's  Estate,  5  Eq.  393. 

Prinid  facie  the  class  of  relations  to  take  is  to  be  ascertained 
at  the  death  of  the  propositus. 

Therefore,  where  the  gift  is  immediate  or  in  remainder  to  the 
testator's  relations,  after  gifts  to  persons  who  are  some  of  the 
next  of  kin,  his  next  of  kin  at  his  death  alone  take.  Rayner  v. 
Mowbray,  3  B.  C.  C.  234 ;  Masters  v.  Hooper,  4  B.  C.  C.  207  ; 
Pearee  v.  Vincent,  1  Cr.  &  M.  598  ;  2  M.  &  K.  800  ;  2  Sc.  347 ; 
2  Bing.  N.  C.  328;  2  Kee.  230 ;  see  Eagles  v.  Le  Breton,  15 
Eq.  148,  where  there  is  a  discrepancy  between  the  head-note 
and  the  judgment ;  see  42  L.  J.  Ch.  362.  See  Stert  v.  Platel,  5 
Bing.*N.  C.  43^. 

If  the  gift  is  to  such  relations  as  survive  the  tenant  for  life  the 
class  is  ascertained  at  the  death  of  the  ancestor,  while  those  who 
die  before  the  tenant  for  life  are  excluded.  Bishop  v.  Cappel,  1 
De  G.  &  S.  411 ;  Re  Nash ;  Prall  v.  Bevan,  71  L.  T.  5. 

The  term  relations,  however,  has  not  the  same  direct  reference 
to  the  death  of  the  propositus  as  heirs  or  next  of  kin,  and 
therefore,  where  there  is  a  gift  to  A  either  for  life  with 
remainder  to  her  children,  or  to  A  absolutely,  followed  by  a  g^t 
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over,  if  A  dies  without  issue,  to  the  testator's  relations,  and  A  is    Chap,  xxx. 
the  sole  next  of  kin  at  the  date  of  the  will  and  death,],the  class 
will  be  ascertained  at  A's  death.     Marsh  v.  Marsh,  1  B.  C.  0. 
293 ;  Jones  v.  Colbeck,  8  Ves.  38  ;  Lees  v.  Massey,  3  D.  F.  &  J. 
'  113  ;  see  post^  p.  310  seq. 

And  the  testator  may  himself  fix  the  time  at  which  his 
relations  are  to  be  ascertained ;  for  instance,  by  directing  his 
relations  to  be  advertised  for  at  the  death  of  a  tenant  for  ]ife, 
and  giving  the  property  to  such  of  them  as  claim  within  two 
months  after  such  advertisements.  Tiffin  v.  Longman^  15  B. 
275 ;  see  Re  Nofh ;  Prall  v.  Sevan,  71  L.  T.  5,  where  the  case 
is  doubted. 

Where  there  is  a  power  to  appoint  to  relations  and  no  gift  in  When  the 

n   0     ti     »  •   L         1.  class  to  take 

default  of  appomtment : —  in  default  of 

1.  If  there  is  no  life  interest,  and  the  power  is  a  general  g*^^^*™*^^ 
power  to  appoint  to  the  testator's  relations,  it  seems  the  class  to  Mcertainod, 
take  will  be  ascertained  at  the  death  of  the  testator  and  not 

when  the  power  expires.  Cole  v.  Wade,  16  Ves.  27 ;  in  which 
cafle,  however,  the  actual  point  did  not  arise,  since  the  next  of 
kin  at  the  testator's  death,  and  at  the  time  when  the  power 
expired,  were  the  same. 

2.  If  there  is  a  life  interest  and  the  tenant  for  life  has  power 
to  appoint  to  the  testator's  or  his  own  relations,  the  class  is  to  be 
ascertained  at  the  death  of  the  tenant  for  Ufe,  whether  the 
power  is  to  appoint  by  deed  or  will.  Harding  v.  Qlyn,  1  Atk. 
468 ;  Birch  v.  Wade,  3  V.  &  B.  198;  In  re  Patterson;  Dunlop 
V.  Greer,  (1899)  1  Ir.  324 ;  see,  too,  Brmn  v.  Higgs,  8  Ves.  561. 

And  it  makes  no  difference  whether  the  power  is  one  of 
selection  or  distribution  merely.  Pope  v.  Whitcomhe,  3  Mer. 
689,  as  corrected  by  Lord  St.  Leonards  on  Powers,  662,  and 
IHnch  V.  EoUingstcorth,  21  B.  112 ;  Caplin's  Will,  2  Dr.  &  Sm. 
527 ;  see,  too,  A.-O.  v.  Doyley,  4  Vin.  Ab.  485,  where  the 
tenant  for  life  and  the  donee  of  the  power  were  different 
persons,  and  the  class  was  ascertained  at  the  death  of  the 
tenant  for  life. 
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Chap. 


Family. 


Devise  of 
lands. 


Direction  to 
secure  for 
family. 


Bequest  of 
per^onaltj  to 
family. 


Vll. — Family — Friends. 

The  word  family  may  have  a  different  meaning,  according  to 
the  context. 

1.  In  the  case  of  devises  of  land  : — 

"  If  land  be  devised  to  a  stock  or  family  or  house  it  shall  be 
imderstood  of  the  heir  principal  of  the  house."  Counden  v. 
Clarke,  Hob.  33. 

This  will  be  the  case  where  the  word  is  used  as  a  quasi- 
word  of  limitation,  where  for  instance,  after  a  demise  to  a 
person,  there  is  a  direction  that  the  property  is  to  remain 
in  his  family.  Chapman! 8  Case,  Dyer,  333 ;  Doe  d.  Chatta- 
way  V.  Smith,  5  Mau.  &  S.  126 ;  Griffiths  v.  Erafiy  5 
B.  241. 

A  devise  to  A  and  his  family  according  to  seniority,  gives  A 
an  estate  tail.     Lucas  v.  Goidsmid,  29  B.  657. 

So,  too,  a  devise  of  land  to  A  for  life  "  in  confidence 
that  after  her  decease  she  will  devise  the  property  to  my 
family,"  goes  to  the  testator's  heir-at-law  upon  A's  death. 
TTHght  V.  Atkyns,  17  Ves.  255 ;  19  Ves.  299. 

Under  a  direction  to  secure  property  for  the  benefit  of  a 
person  and  his  family,  the  realty  will  be  settled  for  Ufe 
with  successive  remainders  in  tail,  and  the  personalty  will 
be  settled  for  life  with  remainder  to  the  children.  Wlute 
V.  BriggSy  16  Sim.  17 ;  2  Ph.  583 ;  Woohnore  v.  Burrows, 
1  Sim.  512. 

2.  It  is  now  settled  that  in  a  bequest  of  personalty  or 
a  mixed  bequest  of  realty  and  personalty  to  the  family 
of  a  person,  the  primary  meaning  of  family  is  children. 
Barnes  v.  Patch,  8  Ves.  604  ;  Terry's  Will,  19  B.  580  ; 
Wood  V.  Wood,  3  Ha.  65 ;  ParMnson^s  Trusts,  1  Sim.  N.  S. 
242;  Beaks  v.  Crisford,  13  Sim.  592;  Burt  v.  Hellyar, 
14  Eq.  160 ;  Pigg  v.  Clarke,  3  Ch.  D.  672 ;  In  re  HtUchin- 
son  and  Tenant,  8  Ch.  D.  540 ;  In  re  Mulqueen,  7  L.  E.  Ir. 
127 ;  Re  Mufett ;  Jones  v.  Mason,  55  L.  T.  671  ;  In  re 
Battersby's  Trusts,  (1896)  1  Ir.  600 ;  see  Woods  v.  Woods,  1 
M.  &0r.  401. 
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It  has  been  held  that  the  word  inoludes  an  illegitimate  son.    Chap.  zxz. 
Lambe  v.  EameSy  10  Eq.  267 ;  6  Oh.  597 ;  Humble  v.  Bowman^ 
47  L.  J.  Ch.  62. 

3.  There  is  more  diffioalty  in  ascertaining  the  meaning,  if 
the  gift  is  to  the  A  family  or  to  the  family  of  A,  where  A  is 
merely  a  surname  and  there  are  several  persons  of  that  name. 
In  such  cases  the  Court  wiU  if  possible  ascertain  who  is 
meant,  and  the  gift  will  go  to  his  children.  Gregory  v.  Smith, 
9  Ha.  708 ;  Commisawners  of  Charitable  Donations  v.  Deei/y 
27  L.  E.  Ir.  289. 

4.  In  order  to  give  the  word  a  different  meaning  there  must 
be  some  special  circumstances. 

a.  Thus,  if  there  are  no  children,  next  of  kin  may  take.     Re  May  mean 

next  of  kin. 

Maxton,  4  Jur.  N.  S.  407. 

b.  So  a  gift  to  the  family  of  an  unmarried  person  would 
probably  extend  to  all  her  relatives.  Snoic  v.  Teedy  9 
Eq.  622. 

c.  In  some  cases,  on  the  context,  family  has  been  held  to  In  the  widest 
mean  those  of  a  man's  household,  thus  including  a  wife  or  inoladefT^^ 
husband.    Macleroth  v.  Bacony  5  Ves.  158;  Bhckwell  v.  Bully  ^^*''^'*' 

1  Kee.  176. 

d.  Family  has  been  held  to  include  all  descendants  in  exist-  When  it 
ence  at  the  time  of    distribution;    but  such  a  construction  descendants, 
would  not  be  adopted  without  a  strong  context.     Williams 

v.  WiUiamSy  1  Sim.  N.  S.  358. 

e.  It  would  seem  that  a  power  to  appoint  to  a  person's  Power  to 
&mily  would  be  limited  to  his  children  if  there   are  any.  fa^j^. 
In  re  Hutchinson  and  Tenant,  8  Ch.  D.  540 ;   see  Sinnott  v. 
Walshy  5  L.  R.  Lr.  27. 

If  there  are  no  children  the  donee  of  the  power  may  select 
relations  not  within  the  degree  of  next  of  kin.  Orant  v.  Lynam, 
4  Russ.  292. 

If  the  power  is  not  exercised  the  statutory  next  of  kin 
are  entitled.     Crutcys  v.  ColmaUy  9  Ves.  319. 

5.  Where  it  is  clear  that  the  testator  has  used  the  word 
family  in  a  wider  sense  than  any  of  those  here  mentioned, 
but  it  is  uncertain  who  were  meant  to  be  included,  the 
gift  will  be  void  for  uncertainty.     Yeap  Cheah  Neo  v.  Ong 
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Cbap. 


Whether  a 
gift  to  several 
lamilieB  gfoes 
ptr  capita  or 
per  stxrpet 
among  them. 


Friends. 


Cheng  NeOy  L.  E.  6  P.  0.  381 ;  see  Robimon  v.  WaddeloWy 
8  Sim.  134 ;  In  re  Cullimore's  Trusts,  27  L.  E.  Ir.  18. 

When  family  is  construed  children,  a  simple  gift  to  the 
families  of  A  and  B  goes  per  capita  in  joint  tenancy.  Gregory 
V.  Smith,  9  Ha.  708. 

So,  too,  a  gift  to  be  divided  between  the  families  of  A  and 
B  goes  to  all  the  children  of  A  and  B  per  capita  as  tenants 
in  common.  Barnes  v.  Patch,  8  Ves.  604 ;  see,  however,  Alex- 
ander V.  Douglas,  Eom.  N.  of  0.  93. 

Under  a  direction  that  after  the  death  of  the  testator's  wife, 
to  whom  a  life  interest  in  lands  was  given,  the  lands  should 
revert  to  the  testator's  friends,  the  heir-at-law  was  held  entitled. 
Coogan  v.  Hayden,  4  L.  E.  Ir.  585. 
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CHAPTER  XXXI. 

GIFTS  TO  HEIRS,  NEXT  OF  KIN,  REPRESENTATIVES, 

AND  EXECUTORS. 

Since  the  Inheritance  Act,  1833  (3  &  4  Will.  4,  c.  106),  s.  3,  Chap.  zxxi. 
under  a  devise  by  the  testator  to  his  heir  or  heirs  or  right  heirs,  Deyise  to 
the  heir  takes  as  purchaeer,  and  if  there  are  several  oo-heirs,  telra.^' " 
they  take  as  joint  tenants.      In  re  Baker;  Punay  v.  HoUoicay^ 
79  L.  T.  343 ;  (keen  v.  Oibbom,  (1902)  1  Ch.  636. 

Where  Borough  English  or  gavelkind  lands  are  devised  with  Devise  of 
other  lands  to  the  testator's  heir,   the  common  law  heir  is  Engii^  and 
entitled.     Davis  v.  Eirky  2  K  &  J.  391 ;  TJwrp  v.  Oicen,  2  Sm.  £idi  to'^L 
&  G.  90 ;  Buchanan  v.  Haniaon,  1  J.  &  H.  662 ;    SMen  v.  ^^' 
Sladeuy  2  J.  &  H.  369. 

So  where  Borough  English  lands  alone  are  devised  to  A  for 
life,  with  remainder  to  her  sons  and  daughters  and  their  heirs, 
and  if  A  dies  without  having  such  heirs,  to  the  testator's  sons 
and  daughters  then  living  and  the  heirs  of  those  who  may  be 
deceased,  the  common  law  heir  takes  under  the  ultimate  gift. 
Polky  V.  PoUey,  31  B.  363. 

In  the  same  way  a  devise  of  gavelkind  lands  alone  to  the 
testator's  right  heirs  goes  to  the  common  law  heir.  Garland  v. 
Beterky,  9  Ch.  D.  213. 

The  rule  is  that  "  nono  ed  /ueres  viventiSy^^  and  therefore  a 
devise  to  the  heirs  of  a  living  person  is  contingent,  unless  the 
term  heirs  is  so  qualified  by  express  words  or  by  the  general 
intention  of  the  will  as  to  show  that  the  testator  meant  by  heir 
the  heir  apparent  or  presumptive  or  some  other  person,  who  will 
then  take  as  persona  designata. 

This  will  be  the  case  if  the  testator  speaks  of  the  heirs 
of   the  body  of   B   now  living.       Burchett    v.  Durdant,  2 
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Chap.  ZXXI, 


Go-heirs  take 
as  joint 
teDants. 


Acknowledg- 
meot  of  a 
person  as 
heir. 


Devise  to  the 
heir  of  a 
pirticular 
name  or  to 
heirs  male. 


Heirs  of  the 
body. 


Whether  the 
heir  male 
taking  by 
purchase 
moKt  trace 
his  descent 
through 
males. 


Vent.  311;  Carth.  154;  see  Chambers  v.  Taylor^  2  M.  &  Cr. 
376. 

Or  the  intention  of  the  testator  to  use  the  term  as  designating 
a  person  may  be  gathered  from  the  whole  will ;  if,  for  instance, 
the  so-called  heir  is  directed  to  pay  annuities  to  certain  persons 
during  whose  life  he  cannot  be  strictly  heir.  Darbison  d.  Long 
V.  Beaumont,  1  P.  W.  229 ;  3  B.  P.  C.  60 ;  Goodnght  v.  White, 

2  W.  Bl.  1010  ;  Winter  v.  Perratt,  9  CI.  &  P.  606. 

A  devise  to  the  heirs  and  assigns  of  ''  A,  as  if  she  had  con- 
tinued sole  and  unmarried/'  is  a  gift  to  the  person  filling  the 
character  os  persona  designata.  Brookman  v.  Smith,  L.  R.  6  Ex. 
291 ;  ib.  7  Ex.  271 ;  Bonner  v.  Fhil/ips,  4  D.  M.  &  G.  855 ; 

3  Dr.  39 ;  Feame,  0.  E.  209—212. 

The  persons,  if  more  than  one,  who  constitute  the  heir,  take 
as  joint  tenants.  Sicaine  v.  Burton,  15  Ves.  365;  Mounsey  v. 
Blamire,  4  Euss.  384;  Berens  v.  FeUotres,  56  L.  T.  391. 

The  appointment  or  acknowledgment  of  a  person  as  heir, 
though  he  may  not  be  the  real  heir,  is  sufficient  to  carry  to  him 
the  testator's  real  estate.  Parker  v.  Nickson,  1  D.  J.  &  S.  177 ; 
11  W.  E.  533 ;  32  L.  J.  Ch.  397. 

A  devise  to  the  right  heirs  male,  or  to  the  right  heirs  of  a 
particular  name,  will  go  only  to  the  very  heir,  who  must  be  a 
male  or  of  that  name.  Ashenhursfs  Case,  Hob.  34 ;  cit.  Counden 
V.  Clarke,  Moore,  860,  pi.  1 181 ;  Hob.  29 ;  Wrightson  v.  Macaulay, 
14  M.  &  W.  214;  Thorpe  v.  Thorpe,  32  L.  J.  Ex.  79;  see 
Co.  Litt.  24  b,  note  by  Hargrave. 

If  the  devise  is  to  the  right  heirs  exclusive  of  A,  who  is  the 
right  heir,  the  devise  fails.  Ooodtitle  d.  Bailey  v.  Pugh,  Feame, 
Cont.  Rem.  573 ;  2  Mer.  348. 

The  rule  does  not,  however,  apply  to  heirs  of  the  body, 
whether  taking  by  descent  or  purchase.  Wills  v.  Palmer, 
5  Burr.  2617;  2  W.  Bl.  687;  Evans  d.  Weston  v.  Burtenshatc, 
Co.  litt.  164a,  n.  (2). 

An  heir  male  taking  by  inheritance  must  trace  his  descent 
entirely  through  males.     Co.  Litt.  25a. 

It  is  said  by  Jarman,  ii.  p.  912  (5th  Ed.),  that  this  does  not 
apply  to  a  gift  to  the  heir  male  or  female  by  purchase,  citing 
Hob.  31 ;  Co.  litt.  25b.    At  any  rate  it  is  clear  that  if  the 
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word  ''  lineal "  be  added  the  heir  must  trace  his  descent  through  Chap.  xzxi. 
males.     Oddie  v.  Woodford^  3  M.  &  Or.  584 ;  Bevnal  v.  Bernaly 
3  M.  &  Or.  659 ;  and  see  Doe  d.  Angell  v.  Angell,  9  Q.  B.  328 ; 
TheUu89on  v.  Roidkaham,  7  H.  L.  429. 

It  appears,  however,  to  he  concluded  by  authority,  that  even 
in  the  absence  of  the  word  "  lineal,"  the  heir  male  taking  by 
purchase  must  claim  through  males.  Lywood  v.  Kimber^  29  B. 
38.  See  per  Lord  St.  Leonards,  7  H.  L.  512 ;  and  see  Doe  d. 
Winter  v.  Permit,  3  M.  &  Sc.  594. 

Under  the  description  of  the  eldest  male  lineal  descendant,  Eldest  male 
the  person  entitled  must  trace  his  descent  through  males,  and  d^ndant. 
the  son  of  an  elder  brother  will  be  preferred  to  a  younger 
brother.     Thellus^on  v.  Rendlesham,  7  H.  L.  429. 

Under  a  devise  to  the  heir  ex  parte  maternd  a  person  who  is  H^  ex  parte 
also  heir  ex  parte  paternd,  may  take.     RaicliuHon  v.  Wasa,  9  Ha. 
673 ;  In  re  WiUomier's  Trusts,  16  Ir.  Ch.  389. 

A  devise  to  the  right  heir  of  Walter  Bead  and  Mary  his  wife,  Devise  to 
is  a  devise  to  the  person  who  is  heir  of  both.     Doe  v.  Qnartleyy  husband  and 
1  T.  R.  630 ;  see  Pycroft  v.  Gregory,  4  Euss.  626.  ^i^®- 


Rule  in  Mandeville's  Case,  Co.  Litt.  26b;  Fearnk,  80. 

"  Where  an  estate  is  limited  to  the  heirs  special  of  a  particular  Rale  in 
ancestor,  without  any  estate  of  freehold  limited  to  the  ancestor  cme, 
(either  expressly  or  by  implication),  it  is  impossible  to  effectuate 
the  expressed  will  of  the  donor  and  to  make  the  estate  pass 
through  the  whole  series  of  the  special  heirs  designated,  except 
by  regarding  the  limitation  as  if  it  were  an  estate  tail,  which  had 
originally  vested  in  and  descended  from  the  ancestor  himseU, 
and  yet  the  first  taker  must  take  as  purchaser,  because  no  estate 
did  in  fact  vest  in  or  descend  from  the  ancestor."  Vernon  v. 
Wright,  2  Drew.  439 ;  7  H.  L.  35. 

The  result  is  the  creation  of  a  quasi-entail,  partaking  of  the 
opposite  qualities  of  purchase  and  descent.  Thus,  where  the 
limitation  was  to  Boberge  and  the  heirs  of  the  body  of  her  late 
husband  John  de  Mandeville  by  her,  where  John  de  Mandeville 
had  left  a  son  and  daughter,  it  was  held  that  the  daughter  took 
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Ckap.  XXXI.  on  the  death  of  the  son  per  formam  doni^  as  the  person  who 
would  have  been  entitled  if  the  estate  had  descended  from  the 
ancestor.     Mandetille^s  Case^  Co.  Litt.  26b. 

The  rule  in  ManderiUe^s  Case  applies  equally  where  the  limi- 
tation is  to  the  heirs  of  the  body  of  the  testator.  Allgood  v. 
Blake,  L.  R.  7  Ex.  339  ;  ib.  8  Ex.  160. 

It  has  been  adopted  where  the  term  '^ issue"  was  used. 
Jfliifelock  V.  Heddon,  1  B.  &  P.  243. 

But  it  will  not  be  extended  to  a  devise  to  the  heirs  of  the 
body  of  a  deceased  person,  excluding  certain  lines  of  descent, 
which  would  comprehend  the  real  heirs  of  the  body ;  nor  does 
it  apply  to  a  devise  to  the  right  heirs  male  of  a  person,  though 
a  devise  to  A  and  his  heirs  male  gives  A  an  estate  tail. 
Allgood  v.  Blake,  supra  ;  Ashenhursfs  Case,  Hob.  34 ;  Baker  v. 
Wall,  1  Ld.  Raym.  185 ;  Doe  d.  Lindsey  v.  Colyear,  11  East, 
548. 

And  it  does  not  apply  where  the  limitation  is  to  heirs  general. 
Moore  v.  Simkin,  31  Ch.  D.  95. 
h^'^^^th***  "  Heirs  of  the  body,"  however,  used  as  a  term  of  purchase, 
body  meaoa  may  mean  children,  if  the  devise  is  to  them  as  their  parent  shall 
appoint,  or  if  they  are  to  take  equally  among  them  as  tenants 
in  common.  Jordan  v.  Adams,  9  C.  B.  N.  S.  483 ;  Right  v. 
Creher,  5  B.  &  Cr.  866  ;  in  which  case  the  estate  of  the  ancestor 
being  equitable  did  not  coalesce  with  the  limitation  to  the 
I  heirs. 

I 

ASSIGNS. 

AinigikP.  As  a  rule  the  words  ^^and  assigns,"  following  the  word 

'*  heirs,"  have  no  operation ;  '^  they  have  no  conveyancing 
virtue  at  all,  but  are  merely  dedaratoiy  of  that  power  of 
alienation  which  the  purchaser  would  have  had  without  them." 
Wms.  R.  P.  142  ;  Broohmn  v.  Smith,  L.  R.  6  Ex.  291. 

Where  there  was  a  devise  to  four  persons  for  ninety-nine 
years,  if  they  should  so  long  live,  with  an  ultimate  devise  to 
the  heirs  and  assigns  of  the  survivor,  it  was  held  that  the 
limitation  must  be  read  as  a  limitation  to  the  heirs  of  the 
survivor  and  their  assigns,  and  that  a  power  of  appointment  in 
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the  survivor  oould  not  be  implied  from  the  word  "assigns."   Chap. XXXI. 

Milman  v.  Lane,  (1901)  2  K  B.  745,  where  Tapner  v.  Merlott, 

WiUw,  177,  and  Quested  v.  MwAeil,  24  L.  J.  Ch.  722 ;  3 
W.  E.  435,  are  oonsidered;  see,  also,  A.-G.  v.  Vigor,  8  Ves. 
2o6,  291. 

The  effect,  however,  of  a  gift  to  A  or  his  heirs  or  assigns, 
is  to  give  the  absolute  interest  to  A.  In  re  Walton^s  Estate, 
8  D.  M.  &  G.  173 ;  HopMn's  Trust,  2  H.  &  M.  411.  See  post, 
p.  346. 

Bkquests  op  Personalty  to  Heirs. 

1.  A  bequest  of  personalty  to  the  right  heirs,  or  to  the  Bequests  of 
heirs-at-law,  or  the  next  heir  of  an  individual  primd  facie  hSrsT 
goes  to  such  heir  as  persona  designata,  whether  the  bequest  be 

to  the  heirs  of  the  testator  or  of  a  stranger.  Mounsey  v. 
Blamire,  4  Euss.  384 ;  Hamilton  v.  Mills,  29  B.  193  ;  De  Beau- 
voir  V.  De  Beauvoir,  3  H.  L.  624  ;  Re  Rootes,  1  Dr.  &  Sm.  228 ; 
Southgate  v.  Clinch,  27  L.  J.  Ch.  651 ;  4  Jur.  N.  S.  428. 

The  rule  applies,  a  fortiori,  to  a  mixed  fund.  De  Beauvoir  v. 
De  Beauvoir,  3  H.  L.  524  ;  Bot/dell  v.  Oolightly,  14  Sim.  327  ; 
Todhunier  v.  Thompson,  26  W.  E.  883. 

2.  In  the  same  way,  if  the  gift  is  to  A  for  life  with  remainder  A  for  life, 
to  his  heirs,  the  heir,  in  the  strict  sense,  is  entitled.     In  bonis  hein. 
D'uon,  4  P.  D.  81 ;   Smith  v.  Butcher,  10  Ch.  D.   113,  dis- 
approving    Mounsey    v.    Blamire,    4    Euss.   384 ;    Skinner  v. 
Qumbleton,   (1903)   1  Ir.  36;  see  Re  Russell,  52  L.  T.  559. 

The  cases  of  Evans  v.  Salt,  6  B.  266;  Low  v.  Smith,  25 
L.  J.  Ch.  603 ;  2  Jur.  N.  S.  344 ;  Re  Peppitt's  Estate ;  Chester 
V.  Phillips,  36  L.  T.  500,  must  be  considered  overruled,  unless 
they  can  be  supported  on  the  special  context  in  each  case. 

3.  But  the  word  "  heirs  "  may  be  controlled  by  the  context.  In  what  cases 
as  in  Gamboa^s  Trust,  4  K.  &  J.  757,  where  a  bequest  to  "  the  next  of  kin. 
heirs  of  my  late  partner  for  losses  sustained  during  the  time 

that  the  business  of  the  house  was  under  my  sole  control," 
went  to  the  next  of  kin  under  the  statute;  and  in  In  re 
Newton^  Trusts,  4  Eq.  171,  where  the  bequest  to  "the  heirs 
and  assigns  of  my  deceased  sister  "  was  shown  to  be  quasi  sub- 
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Chap.  TXXT.  stitutional  by  other  Kmitations  to  the  testator's  living  brothers 
and  sisters  and  their  heirs  and  assigns ;  and  see  In  re  Sfeevens* 
Trusts,  15  Eq.  110,  as  to  which  case  qtimre. 

Where  the  intention  is  to  give  A  the  absolute  interest,  the 
word  "heirs"  has  been  held  equivalent  to  "executors  and 
administrators."  PotccU  v.  Boggis,  35  B.  535,  where  the  gift 
was  to  A  for  life,  then  to  her  heirs  as  she  shall  give  it  by  will, 
and  if  she  dies  without  a  will  to  her  right  heirs. 

And,  where  the  testator  directs  a  division  amongst  the  several 

heirs  of  tenants  for  life,  who  are  related  to  each  other,  so  that 

heirs  cannot  mean  next  of  kin,  heirs  will  mean  children.    Bull 

V.  Comberbachf  25  B.  640 ;  see  Roberts  v.  EdtcardSy  33  B.  259. 

Subeiitutional      4,  Jq  a  gift  to  A  or  his  heirs,  "  heirs "  means  the  persons 

g^ft  to  heirs.  * 

entitled  under  the  statute.     Vaux  v.  Henderson,  1  J.  &  W.  388  ; 

Git  tings  v.  JiPDermott,  2  M.  &  K.  69 ;  Jacobs  v.  Jacobs,  16  B. 

557 ;  Boody  v.  Higgins,  9  Ha.  App.  32 ;  2  K.  &  J.  729 ;  In  re 

Craven,  23  B.  333 ;   Poiceil  v.  Boggis,  35  B.  535 ;   Parsons  v. 

Parsons,  8  Eq.  260 ;   Neiison  v.  Monro,  27  W.  E.  936 ;   In  re 

Stannard;  Stannard  v.  Burt,  52  L.  J.  Ch.  354. 
If  real  and  personal  estate  are  given  together  to  persons  or 

their  heirs,  but  the  realty  is  not  converted,  the  realty  goes  to  the 

heir  and  the  personalty  to  the  statutory  next  of  kin.     WingfieM 

V.  Wingfield,  9  Ch.  D.  658  ;  Keay  v.  Boulton,  25  Ch.  D.  212. 
In  a  bequest  to  children  or  their  heirs,  followed  by  a  gift  over 

if  all  the  children  die  without  issue,  the  word  "  heirs  "  has  been 

held  to  mean  issue.     Speakman  v.  Speaktnan,  8  Ha.  180 ;  and 

see  Roberts  v.  Edwards,  12  W.  R.  33. 
Heirs  of  the         In  a  bequest  to  A  or  the  heirs  of  his  body,  "heirs  of  the 
^*  body  "  means  such  of  the  persons  entitled  under  the  statute  as 

may  be  descendants  of  A.     Pattenden  v.  Holson,  17  Jur.  406 ; 

22  L.  J.  Ch.  697. 
The  statute         A  widow  is  included  in  the  persons  entitled  under  the  statute, 
poSons  a™"  ftiid  the  statute  fixes  not  only  the  persons  but  the  proportions  in 
^^^ns.*^^       which  they  take.    In  re  Steevens'  Trusts,  15  Eq,  110 ;  Jacobs  v. 

Jacobs,  supra;  Doody  v.  Higgins,  sujjra, 
A  bequest  of  personalty  to  "  the  heirs  or  next  of  kin  of  A  " 

has  been  construed  as  a  gift  to  next  of  kin.     In  re  Thompson's 

Trusts,  9  Ch.  D.  607 ;  see  p.  337. 
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Chap.  ZXZI. 

Next  of  Kin. 

In  the  will  of  a  person  domiciled  in  England,  a  gift  to  next  Next  of  kiu  of 
of  kin  of  a  foreigner  goes  to  the  next  of  kin  ascertained  accord-  *  o^*fi^«^« 
ing  to  EngUsh  law.    In  re  Fergusson's  Will,  (1902)  1  Ch.  48:^. 

The  words  "  next  of  kin,"  without  more,  mean  the  nearest  Meaning  of 
blood  relations  of  the  propositus  in  an  ascending  and  descending 
line,  and  they  take  as  joint  tenants.  Ehmley  v.  Young^  2  M.  &  K. 
780;  Withy  v.  Mangles^  10  CI.  &  F.  215;  Lucas  v.  Brandreth, 
28  B.  274;  Avmn  v.  Simpsofiy  Johns.  43;  Halton  v.  Foster ^ 
L.  R  3  Ch.  505. 

The  same  meaning  has  been  given  to  the  words  *4egal  or 
next  of  kin."  Harris  v.  Newton,  46  L.  J.  Ch.  268 ;  25  W.  R. 
228. 

Those  of  the  half-blood  are  equally  entitled  with  those  of  the 
whole  blood.  Collingtcood  v.  Pace,  1  Vent.  424 ;  Broken  v.  Wood, 
Alleyn,  36 ;  Brigg  v.  Brigg,  33  W.  R.  451 ;  see  2  Wms.  Exors. 
981. 

But  a  selective  power  to  appoint  to  next  of  kin  will  authorise  Gift  under 
an  appointment  to  statutory  next  of  kin.     Snoiv  v.  Teed,  9  Eq.  P**^®''- 
622. 

Under  a  gift  to  next  of  kin  ex  parte  materna,  next  of  kin  ex  Next  of  kin 
parte  paterndy  who  happen  to  be  also  next  of  kin  ex  parte  maternd,  ^mtlrnd, 
will  not  be  excluded,  except  by  express  words.      Gundry  v. 
Pinniger,  14  B.  94 ;    1  D.  M.  &  G.  502 ;   Say  v.  Creed,  5  Ha. 
680. 

If  there  is  a  gift  to  next  of  kin  or  next  of  kin  in  blood  TheeflFectof 
followed  by  an  express  reference  to  the  statute  or  intestacy,  all  the  statute 
kindred  entitled  under  the  statute,  including  those  who  take  hy  *"*®8tacy. 
representation  under  the  statute,  will  come  in.     Garrick  v.  Lord 
Canulen,  14  Ves.  372 ;  Bullock  v.  Doicnes,  9  H.  L.  1 ;  Nichols  v. 
Saviland,  1  E.  &  J.  604 ;  In  re  Gray;  Akers  v.  Sears,  (1896) 
2  Ch.  802. 

A  widow,  though  she  is  a  person  entitled  under  the  statute,  Widow  does 
is  not  of  kin,  and  therefore  cannot  take  under  the  description  next*of\in. 
"  next  of  kin  by  statute."     Garrick  v.  Lord  Camden,  14  Ves. 


or 
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Chap.  XXXI.  372 ;  Kilner  v.  Leech,  10  B.  362 ;  In  re  Fitzgerald,  68  L.  J. 

Ch.  662  ;  61  L.  T.  221 ;  37  W.  R.  552. 
Husband  not       A  hii8ban(L  does  not  take  under  the  statute  at  all  but  bj  a 
statute.  title  paramount;    therefore,  he  can  take  neither  under  the 

description  "  next  of  kin  by  statute  "  nor  under  the  description 
of  "persons  entitled  under  the  statute."  Milne  v.  Oilberty 
2  D.  M.  &  G.  715  ;  5  D.  M.  &  G.  610. 

If  a  husband  has  been  expressly  excluded  in  a  gift  to  next 
of  kin  under  the  statute,  a  widow  will  be  admitted  under  a 
subsequent  gift  to  next  of  kin  by  statute  where  there  is  no  sudi 
exclusion.     In  re  Collins'  Tt^ts,  W.  N.  1877,  87. 

If  only  an  intention  is  declared  of  leaving  property  to  next 
of  kin  according  to  the  statute,  which  is  not  carried  out,  the 
property  goes  as  on  an  intestacy,  and  a  widow  would  therefore 
be  admitted.     Ash  v.  Ash,  38  B.  187. 
What  will  A  person  is  not  excluded  from  taking  property  under  a  gift 

of  the  next  of  to  next  of  kin  by  the  fact  that  a  life  interest  in  the  property  is 
gift  to^^extof  expressly  given  to  him.     Oorbell  v.  Davison,  18  B.  566. 
kin-  But  if  the  gift  is  to  the  "  other  the  next  of  kin,"  one  of  the 

next  of  kin  to  whom  an  interest  is  expressly  given  by  the  will 
will  be  excluded.  Cooper  v.  Benison,  13  Sim.  290. 
Whether  the  If  there  is  a  reference  to  the  statute,  the  statute  regulates 
regulates  the  the  nature  of  the  mterest,  as  weU  as  the  persons,  who  are  to 
Sitereet^as  ^  ^^^  under  it.  Bullock  V.  Downes,  9  H.  L.  1 ;  In  re  Ranking* s 
weU  as  tiie       Settlement  Trusts,  6  Eq.  601. 

prBons  to  '  j»^ 

take.  The  above  proposition  seems  to  be  justified  by  the  opinions 

expressed  in  Bullock  v.  Doicnes,  and  would  probably  be  now 
adopted.    However,  the  cases  go  to  this : — 

1.  Where  there  is  a  reference  to  intestacy,  as  well  as  to  the 
statute,  the  statute  fixes  the  proportions  as  well  as  the  persons. 
Bullock  V.  Dotcnea,  sttpra ;  Martin  v.  Glover,  1  Coll.  270 ; 
Jenkins  v.  Ooxcer,  2  Coll.  537. 

2.  So,  where  the  gift  is  to  persons  "entitled  under"  or 
"  under  and  according  to "  the  statute.  Horn  v.  Coleman, 
1  Sm.  &  G.  169 ;  In  re  Banking's  Settlement  Trusts,  supra. 

3.  If  the  gift  is  merely  to  persons  according  to  the  statute, 
the  better  opinion  seems  to  be  that  the  same  result  would 
follow.    Mattison  v.  Tanfield,  3  B.  131;  Lewis  v.  Morris^  19 
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B.  34;   In  re  Banking's   SeHkfnent    Trusts,   6   Eq.    601,   not   COiap.XXXl. 
following  In  re  Greenicood^s  Trusts,  3  Gri£F.  390. 

4.  Words  importing  or  directing  a  tenancy  in  common,  but 
not  requiring  equality  of  division,  will  not  prevent  the  statute 
from  fixing  the  proportions.  Mattison  v.  Tanfieldy  supra ;  Lewis 
V.  Morris,  supra,  Richardson  v.  Richardson,  15  Sim.  526,  must 
be  considered  overruled  ;  see  Bullock  v.  Doicnes,  supra. 

5.  It  would  seem  that  a  gift  equally  among  the  persons 
entitled  under  the  statute  would  preyent  the  statute  from  fixing 
the  proportions.     See  Phillips  v.  Oarth,  3  B.  C.  0.  69. 

But  if  there  are  words  importing  that  the  distribution  is  to  be 
according  to  the  statute,  the  word  "  equally  "  will  be  rejected. 
HoUotcay  v.  Radcliffe,  23  B.  163  ;  see  Fielden  v.  Ashworth, 
20  Eq.  410. 

A  devise  of  land  to  the  nearest  of  kin  by  way  of  heirship  Nearest  of  kin 
goes  to  the  heir.     Williams  v.  Ashton,  1  J.  &  H.  115.  heirship. 

A  gift  of  real  and  personal  estate  to  the  person  entitled 
under  the  statute  as  on  an  intestacy  goes  as  regards  the  realty 
to  the  heir.    Re  Hudson  ;  KUhne  v.  Hudson,  72  L.  T.  892. 

A  gift  to  "  next  of  kin  or  heir-at-law "  would  probably  go 
according  to  the  nature  of  the  property.  Lowndes  v.  Stone, 
4  Vee.  649 ;  see  In  re  Thompson's  Trusts,  9  Ch.  D.  607. 

In  Boys  y.  Bradley,  10  Ha.  389  ;  4  D.  M.  &  G.  58  ;  5  H.  L.  Next  of  kin  in 
873,  ^*  next  of  kin  in  the  male  line  in  preference  to  the  female 
line  "  was  held  to  mean  next  of  kin  ex  parte  paternd. 

A  devise  of  land  to  the  next  male  kin  goes  to  all  the  nearest 
of  kin  being  males  living  at  the  testator's  death.  In  re  Chapman; 
EUick  V.  Cox,  32  W.  E.  424. 

A  devise  of  land  to  the  "  next "  or  "  nearest "  of  a  particular  Deyise  to 
class  of  relations  goes  to  the  eldest  of  the  class.    Perriman  v.  ^  dass. 
Pearce,  Co.  Litt.  10  b,  n.  2 ;  Power  v.  Quealy,  2  L.  E.  Ir.  227 ; 
4   ib.  20,  where  the  devise  was  to  the   "nearest  and  most 
deserving  male  cousin,  and  a  regular  Power  of  the  family." 

On  the  other  hand,  in  a  gift  of  real  and  personal  estate 
together  to  the  nearest  relation  of  a  particular  name,  the  word 
"  relation "  has  been  held  to  be  nomen  colkctimm,  and  to 
include  all  the  relations  of  the  same  degree.  Pyot  y.  Pyot, 
1  Ves,  Sen.  335 ;  Belt,  169. 

T.W.  Z 
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Ohap.  XZXI.  A  devise  of  land  to  "  next  of  kin  of  a  particular  name  "  goes 
Next  of  kin  of  Only  to  next  of  kin  who  are  by  birth  entitled  to  the  name.  A 
ajparbouLur     ^^^j.  q£  ^j^^  ^^^q  assumes  the  name  of  a  daughter  of  that  name, 

who  at  the  testator's  death  has  changed  her  name  by  marriage, 
is  excluded.  Leigh  v.  Leigh,  15  Yes.  100 ;  Jobsoti^s  Case, 
Cro.  El.  576;  see  Bon  v.  Smith,  Cro.  El.  532;  Barlow  v. 
Bateman,  2  B.  P.  C.  272. 

But  it  may  appear  from  the  will  that  the  assumption  of  the 
name  by  royal  licence  is  intended  to  be  suf&cient.  In  re  Roberts; 
Repington  v.  Roberts-Gawen,  19  Ch.  D.  520. 

Possibly,  in  the  case  of  personalty,  or  of  real  and  personal 
estate  given  together,  a  reference  to  a  particular  name  may  be 
more  readily  understood  as  referring  to  the  stock  or  family. 

At  any  rate,  it  may  be  so  understood  if  there  is  an 
explanatory  context. 

Thus,  "  nearest  relation  of  the  name  of  the  Pyots  "  has  been 
held  to  refer  to  the  stock  of  the  Pyots,  so  that  change  of  name 
by  marriage  was  immaterial.     Pgot  v.  Pyot,  1  Yea.  Sen.  335. 

A  similar  construction  was  put  upon  "next  of  kin  of  the 
surname  of  Crump."  Carpenter  v.  Boit,  15  Sim.  606  ;  see,  too, 
Mortimer  v.  Hartley,  6  Ex.  47. 

Whether  the  person  who  is  to  take  under  the  description  of 
a  particular  name  must  satisfy  both  parts  of  the  description 
is  uncertain :  see  Doe  v.  Plumptre,  3  B.  &  Aid.  474,  and  the 
remarks  of  the  Vice-Chanoellor  on  that  case  in  Carpenter  v. 
Bott,  15  Sim.  606. 

Next  of  kin  of      A  gift  to  the  next  of  kin  of  "  John  Hardress  and  Tomlinson 
wife.  Hardress  his  wife,  both  deceased,"  where  they  had  no  children 

and  were  not  related,  failed.     Pycroft  v.  Gregory,  4  Euss.  526. 
Gift  to  next  of      A  gift  to  next  of  kin,  to  be  ascertained  at  a  particular  time 

km  excluBiTe  .  PAi»t.         ^  1.1. 

of  A,  who  ia    exclusive  of  A,  who  is  the  sole  next  of  kin,  goes  to  the  persons 
kin.    ^  who  would  have  been  next  of  kin  if  A  also  had  been  dead. 

White  V.  Springett,  4  Ch.  300. 
The  persons  to  take  will  be  ascertained  in  the  same  way  if 

the  gift  is  to  next  of  kin  by  statute  simply  exclusive  of  A,  who 

happens  to  be  sole  next  of  kin  by  statute.     Re  Tuylor ;  Taylor 

V.  Ley,  45  L.  T.  210 ;  62  L.  T.  839. 
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Under  a  limitation  to  the  statutory  next  of    kin  of  B,  ciutp.  xzxi. 
ezolnsiye  of  A  and  his  representatives,  it  was  held  that  the 
daughters  of  A,  who  were  among  the  statutory  next  of  kin  of 
B,  88  representing  A,  were  excluded.     Lindsay  v.  Ellicott^  46 
L.  J.  Ch.  878. 

The  testator  may  show  that  he  meant  by  next  of   kin  the  "Next  of 

,  .  kin"  ex- 

children  of    a  tenant  for  life,  as  where  the  gift  was  to  a  plained  by 

daughter  for  life  and  then  to  the  testatrix's  next  of  kin,  to  *®^*^^*^*- 

be  Tested  interests  from  the  testatrix's  death,  '^  except  as  to 

any  child  afterwards  bom  of  the  daughter."     Birdv.  Woody 

2  S.  &  St.  400;  see  2  M.  A  K  86,  89. 

In  a  gift  to  the  next  of  kin  of  A,  or  even  to  the  person  Giffctonextof 
entitled  under  the  Statutes  of  Distribution,  as  if  she  had  died  she  had  <^ 
intestate  and   unmarried,  "  unmarried  "  will  be  construed  as  ^^™*"^«d. 
equivalent  to  <*  without  leaving  a  husband,"  since  otherwise 
children  would  be  excluded.    Hoare  v.   Barnes^  3  B.  0.  C. 
316 ;  Day  v.  Barnard^   1   Dr.   &  S.  351 ;   Saunders^   TrmtSy 

3  K.  &  J.  152  ;  Norman's  Trusts,  3  D.  M.  &  G.  965 ;  Maugham 
V.  Vincent,  9  L.  J.  Ch.  329 ;  Clarke  v.  Colh,  9  H.  L.  601 ; 
In  re  Woodhouse's  Trusts,  (1903)  1  Ir.  126. 

In  a  marriage  settlement,  as  in  a  will,  an  ultimate  limitation  Trust  for  next 
in  favour  of  the  statutory  next  of  kin  of  a  person  as  if  she  had  ^  if  a^^  had^ 
died  without  having  been  married,  the  words  "  without  havini?  ^^.  ^'^^^^^^ 

o  '  o  having  been 

been  married  "  must  primd  facie  receive  their  natural  meaning,  married. 
which  excludes  issue  of  the  person  in  question.  In  re  Bry doners 
Settlement,  (1903)  2  Ch.  84,  approving  Emmins  v.  Bradford,  13 
Ch.  D.  493;  Hardman  v.  Maffett,  13  L.  E.  Ir.  499;  In  re 
Beanos  TrusU,  (1900)  1  Ir.  332;  In  re  Smith's  Settlement; 
Wilkins  V.  Smith,  (1903)  1  Ch.  373 ;  Me  Watson's  Trusts,  55 
L.  T.  316,  and  disapproving  In  re  Ball's  Trust,  11  Ch.  D.  270 ; 
Upton  V.  Brown,  12  Ch.  D.  872 ;  Stoddart  v.  Saville,  (1«94) 
1  Ch.  480 ;  In  re  Mare,  (1902)  2  Ch.  112. 

The  context  and  surrounding  circumstances  may,  however, 
show  that  issue  were  not  intended  to  be  excluded;  if,  for 
instance,  there  is  a  declaration  that  an  illegitimate  child  is  to  be 
deemed  a  lawful  child  for  the  purposes  of  the  trust  for  next  of 
kin.     Wilson  v.  Atkinson,  4  D.  J.  &  S.  455. 

z2 
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tiontothe       fund.     Cusack  V.  itooa,  24  \V.  IX.  o91. 
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Chap.  zzxi.  The  terms  "  heirs  "  and  "  next  of  kin  "  have  a  direct  reference 
At  what  time  to  the  death  of  the  ancestor,  and  therefore  the  class  is  to  be 
andVeira^  ascertained  at  the  death  of  the  ancestor,  and,  where  tiiere  is 
are  to  be         in  addition  a  reference  to  intestacy  or  to  the  statute,  this  rule 

asoertained. 

is  ahnost  without  exception. 
A  mixed  fund      The  Same  rules  apply  to  realty,  personalty,  and  to  a  mixed 

ia  no  excep- 
tion to  the 
ordinary  rule. 

1.  As  regards  heirs. 

Heirs.  Thus,  if  the  gift  is  to  the  heir  of  the  testator,  the  heir  must 

be  ascertained  at  the  death  of  the  testator,  though  the  gift  to 
the  heir  is  after  a  life  interest  to  the  person  who  is  the  heir. 
Doe  d.  Pilkington  v.  Sprotf,  5  B.  &  Ad.  731 ;  Bot/delly.  OoHghtly, 
14  Sim.  327;  Rawlimon  v.  Wass^  9  Ha.  673;  Wrighison  v. 
Macaulay,  14  M.  &  W.  214;  Re  Fritt;  Hindson  v.  Wood,  85 
L.  T.  455. 

But  there  may  be  sufficient  evidence  of  intention  to  show 
that  the  heir  is  to  be  ascertained  at  some  other  time.  Doe  d. 
King  v.  Frost,  3  B.  &  Aid.  646. 

The  same  rule  applies  to  a  gift  to  the  heir  of  a  stranger. 
He  must  be  ascertained  at  the  death  of  the  latter.  Danvers  y. 
Earl  of  Clarendon,  1  Vem.  35  ;  In  re  Orayson,  48  L.  J.  Ch.  364. 

2.  As  regards  next  of  kin. 

a.  The  rule  applies  whether  the  bequest  to  next  of  kin  is 
immediate  or  preceded  by  a  life  interest  or  contingent.  Motas 
T.  Dunlopy  Joh.  490  ;  Bird  v.  Luckie,  8  Ha.  301 . 

b.  If  the  gift  is  to  next  of  kin  living  at  a  particular  time,  it 
will  go  to  such  of  the  next  of  kin  at  the  testator's  death  as  are 
living  at  that  time.  Spink  v.  Leicts,  3  B.  C.  0.  365 ;  Bishop 
V.  Cappel,  1  De  G.  &  Sm.  411;  Re  Nash;  Prally.  Bevan,  71 
L.  T.  5. 

c.  If  personalty  is  given  to  A  for  life,  cmd  then  to  the 
testator's  next  of  kin,  though  A  may  be  one  of  the  next  of 
kin,  or  even  the  only  next  of  kin,  at  the  testator's  death,  or 
even  the  only  next  of  kin  at  the  date  of  the  will  as  well  as  at 
the  testator's  death,  the  class  will  nevertheless  be  ascertained 
at  the  testator's  death.  Doe  v.  Lawson,  3  East,  278 ;  Elmsley 
v.   Toung,  2  M.  &  K  780 ;    Ware  v.  Rowland,  2  Ph.  636 ; 
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HoUoway  v.  Bolhxoay,  5  Ves.  399  ;  Barker's  Trusty  1  Sm.  &  G.   Chap.  XXXI. 
118;  GorbellY.  Davison,  18  B.  556;  Starr  v.  Newberry,  23  B. 
436 ;  ife  Ford;  Patten  v.  Sparhs,  72  L.  T.  5. 

The  mere  exception  from  the  class  of  next  of  kin  of  certain 
persons,  who  could  only  be  members  of  the  class  on  the 
supposition  of  the  death  of  the  tenant  for  life,  will  not  alter 
the  time  for  fixing  the  class.  Lee  v.  Lee,  1  Dr.  &  Sm.  85 ; 
see  Cooper  v.  Denison,  13  Sim.  290. 

d.  The  same  rules  apply  where  the  gift  to  the  next  of  kin  is 
not  by  way  of  remainder,  but  by  way  of  executory  limitation. 

Thus,  in  a  gift  to  A  for  life,  where  A  is  sole  next  of  kin  at  Executory 
the  date  of  the  will  and  death,  and  then  to  her  children,  or  g^^^  next  of 
to  A  absolutely,  and  if  she  dies  without  children,  or  under 
twenty-one,  to  the  testator's  next  of  kin,  the  next  of  kin  are 
ascertained  at  the  testator's  death.  Lang's  Will,  9  W.  R.  589  ; 
Murphy  v.  Donegan,  3- J.  &  Lat.  534;  Baker  v.  Gibson,  12  B. 
101 ;  Harrison  v.  Harrison,  28  B.  21 ;  Michell  v.  Bridges,  13 
W.  R.  200 ;  see  Urquhart  v.  Urquhart,  13  Sim.  613 ;  Minter 
V.  Wraith,  14  Sim.  549 ;  Hunter  v.  Tedlie,  7  L.  R.  Ir.  448. 

The  case  is,  however,  different  if  the  gift  is  not  to  next 
of  kin,  but  to  the  "  nearest  of  kin  of  my  own  family,"  or  to 
relations.  Clapton  v.  Bulmer,  5  M.  &  Cr.  108 ;  see  pp.  324, 
325. 

In  the  former  case  the  intention  is  to  let  the  property  go 
as  the  law  would  give  it,  in  the  latter  to  make  a  complete 
disposition  by  the  will  to  a  particular  class  contemplated  by 
the  testator,  though,  owing  to  the  vagueness  of  the  description, 
the  Courts  may  be  compelled  to  have  recourse  to  the  statute, 
that  the  gift  may  not  be  void  for  uncertainty. 

e.  Even  if  the  gift  be  to  a  class  of  persons  who  must  be 
the  testator's  next  of  kin  if  any  survive  him,  and  if  they  die 
without  issue  to  his  next  of  kin,  the  next  of  kin  are  ascertained 
at  his  death.     Seifferth  v.  Badham,  9  B.  372. 

/.  The  testator  may  of  course  direct  the  class  of  next  of 
kin  to  be  ascertained  at  any  time  or  in  any  manner  he 
chooses.  Finder  v.  Finder,  28  B.  44 ;  White  v.  Springetf, 
4  Ch.  300. 
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Chap.  ZXXI 

Effect  of 
words  of 
futurity  in 
aAoertaining 
the  daas. 


Next  of  kin  of 
-wife  as  if  she 
had  survived 
husband. 


The  mere  use  of  words  of  futurity  will  not  alter  the  ordinary 
rule ;  for  instance,  if  the  bequest  be  to  A  for  life  and  after  his 
death  for  such  persons  as  shall  be  my  next  of  kin.  Hollaway  v. 
Hollowayy  5  Ves.  399  ;  Doe  v.  LatosoHj  3  East,  278 ;  Bayner  v. 
Mowbray,  3  B.  C.  0.  234. 

But  \i  the  gift  is,  after  the  decease  of  the  tenant  for  life,  to 
such  persons  as  shall  then  be  my  next  of  kin,  the  word  "  then  " 
must  refer  to  the  death  of  the  tenant  for  life.  Long  v.  Blaehally 
3  Ves.  486  ;  JFharton  v.  Barker,  4  K.  &  J.  483 ;  see  Clowes  v. 
Hilliard,  4  Ch.  D.  413  ;  In  re  Morley's  Trusts,  25  W.  R.  825  ; 
Valentine  v.  Fitzsimons,  (1894)  1  I.  E.  93 ;  and  in  such  a  case 
the  class  is  to  be  ascertained  as  if  the  testator  had  Hved  up  to 
and  died  at  the  time  referred  to.  Sturge  v.  Great  Western 
Raihcay  Co.,  19  Ch.  D.  444. 

But  it  must  be  clear  that  the  word  "  then  "  is  used  tem- 
porally and  not  as  equivalent  to  "  thereupon,"  and  that  it  may 
not  be  referred  to  other  words  pointing  to  the  testator's  death, 
as  will  be  the  case  if  the  gift  is,  for  instance,  '*  to  such  persons 
as  would  by  virtue  of  the  statutes  for  the  distribution  of  intes- 
tates' estates  have  become  and  been  then  entitled  thereto  in  case 
I  had  died  intestate."  Bullock  v.  Downes,  9  H.  L.  1 ;  Doe  v. 
Lawson,  3  East,  278 ;  Cable  v.  Cable,  16  B.  507 ;  Wheeler  v. 
Adanis,  17  B.  417  ;^  Fletcher  v.  Fletcher,  3  D.  F.  &  J.  775 ;  Day 
v.  Day,  I.  R.  4  Eq.  385  ;  Mortimore  v.  Mortimore,  4  App.  0. 448. 

Where  the  gift  is  to  persons  who  would,  on  the  death  of  the 
tenant  for  life,  be  entitled  as  the  testator's  next  of  kin  under 
the  statute,  the  next  of  kin  must  be  ascertained  at  the  testator's 
death,  though  the  death  of  the  tenant  for  life  is  not  necessarily 
the  time  of  distribution  owing  to  contingent  limitations  in 
favour  of  a  class  which  afterwards  fail.  In  re  Wilson; 
Wikon  V.  Batchelor,  (1907)  1  Ch.  450  ;  aflPd.  W.  N.  1907, 206. 

Where  the  gift  is  to  the  next  of  kin  of  a  wife  as  if  she  had 
survived  her  husband  and  died  intestate,  the  cases,  which 
arise  mainly  on  maiTiage  settlements,  are  not  easy  to 
reconcile. 

The  question  is,  is  the  only  intention  to  exclude  the  husband, 
or  is  the  intention  to  create  a  class  of  kin  to  be  ascertained  at 
the  husband's  death.     In  the  former  case  the  next  of  kin  will 
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be  ascertained   at   the  wife's  death  (a),   in   the  latter  at  the  Chap. 


husband's  (A).  Druitt  v.  Seaicard,  31  Ch.  D.  234  ;  Re  Bradley  ; 
Brown  v.  Cottrell,  58  L.  T.  631  (a)  ;  Finder  v.  Finder,  28  B. 
44 ;  Chalmers  v.  North,  28  B.  176  ;  Clarke  v.  Hayne,  42  Ch.  D. 
529  ;  Re  King's  Settlement ;  Gibson  v.  Wright,  60  L.  T.  745 ;  Re 
Feirson'a  Settlement ;  Cayley  v.  De  Wend,  88  L.  T.  794  {h). 

g.  By  analogy  to  the  ease  of  gifts  to  the  testator's  own  next  Gifts  to  next 
of  kin,  the  persons  to  take  under  gifts  to  the  next  of  kin  of  a  decew^ 
deceased  person  are  those  who  are  at  the  testator's  death  such  pe"o°- 
next  of  kin.     Fhilps  v.  Evam,  4  De  G.  &  S.  188  ;   Wharton  v. 
Barker,  4  K  &  J.  483. 

The  rule  is  the  same  if   the  gift  is  to  the  next  of   kin  of 

a  person  who  is  not  dead    at   the  date  of   the  will,  but  who 

dies  before  the  testator's  death.     Vaiu  v.  Henderson,  1  J.  &  W. 

"388,  n. ;   Lire  Ch^lFs  Trusts,  6  Eq.  589  ;    In  re  Fhilps'  Will,  7 

Eq.  151. 

The  circumstance  that  the  tenant  for  life  under  the  will  is  Exoeptiona  to 
the  sole  next  of  kin  at  the  date  of  the  will,  so  that  if  the 
ordinary  rule  applies  he  must  take  if  he  survives  th^  testator, 
would   probably  not    alone   be   sufficient   to   alter   the   rule. 
Wharton  v.  Barker,  4  K.  &  J.  483. 

But  if  the  gift  is  by  a  testatrix  to  such  persons  as  would 
haye  become  entitled  to  her  husband's  personal  estate  had  he 
died  intestate  and  without  leaving  a  widow,  the  next  of  kin 
must  be  ascertained  at  the  husband's  death,  and  if  one  of  them 
dies  before  the  testatrix,  there  is  a  lapse  as  regards  his  share. 
In  re  Rees;  Williams  v.  Davis,  44  Ch.  D.  484  ;  see  In  re  Ham's 
Trusts,  2  Sim.  N.  8.  106. 

h.  If  the  gift  is  to  the  next  of  kin  of  a  person  who  survives  Next  of  kin 
the  testator,  the  class  is  ascertained  at  the  death  of  that  person.  jL^i^"^ 
Gitndry  v.  Pinniger,  1  D.  M.  &  G.  502 ;  Jacobs  v.  Jacobs,  16  B. 
557  ;  Markham  v.  Itatt,  20  B.  579. 

If  the  gift  is  to  A  for  life,  then  to  B  if  living  at  A's  death, 
and  if  not  to  B's  next  of  kin,  and  B  dies  before  A,  the  next  of 
kin  are  ascertained  at  the  death  of  B  and  not  of  the  tenant  for 
life.     Smith  v.  Falmer^  7  Ha.  225. 
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Chap.  ZXXI. 

Representatives. 

^ntotives^'^"  The  words  "  representatives,"  "  legal  representatives,"  "  per- 
sonal representatives,"  or  "  legal  personal  representatives," 
must,  in  the  absence  of  other  controlling  words,  be  taken  to 
mean  persons  claiming  as  executors  or  administrators.  In  re  Cratc^ 
ford's  Trusts,  2  Dr.  230  ;  Hinchcliffe  v.  WesUcood,  2  De  G.  &  Sm. 
216  ;  Dixon  v.  Dixon,  24  B.  129  ;  Re  Turner,  2  Dr.  &  Sm.  601 ; 
Smith  V.  Barneby,  2  Coll.  728  ;  Leak  v.  MacdoicaU,  33  B.  238 ; 
Wyndham's  Trust,  L.  R.  1  Eq.  290 ;  Alger  v.  Parroit,  3  Eq. 
328  ;  Best's  Settlement,  18iEq.  686  ;  In  re  Ware;  Cumberlege  v. 
Cumberlege-  Ware,  45  Ch.  D.  269. 

In  what  cases  If,  however,  there  is  an  indication  of  intention  that  the 
tiveB"meaii8  representatives  are  to  take  beneficially  and  not  in  any 
nextofkiD.      fiduciary    capacity,    the    words    can    hardly    be    referred    to 

executors   or  administrators,   and    they  will  generally  mean 

statutory  next  of  kin,  includiDg  a  widow,  but  not  a  husband. 

Cotton  V.   Cotton,  2   B.  67 ;   Smith  v.   Palmer,  7  Ha.  225; 

Hollotcay  v.  Radcliffe,  23  B.  163;  King  v.   Cleaveland,  26  B. 

166;  4  De  Gr.  &  J.  477;  In  re  Horner;  Eagleton  y.  Horner^ 

37  Ch.  D.  710. 

It  would  seem  that  by  analogy  to  the  case  of  heirs,  the 
statute  would  fix  the  proportions  as  well  as  the  persons, 
and  that  Walkei'  v.  Marquis  of  Camden,  16  Sim.  329,  would 
not  now  be  followed. 
Substitutional  1.  If  the  gift  is  substitutional,  as,  for  instance,  to  A 
or  his  legal  representatives,  or  even  to  A,  and  if  he  dies 
before  me  to  his  representatives,  there  is  an  d  priori  improb- 
ability that  the  testator  meant  to  benefit  the  estate  of  the 
legatee  if  he  died  in  the  testator's  lifetime,  while  the  legatee 
himself  could  derive  no  benefit  from  the  legacy  unless  he 
survived  the  testator,  and  therefore  "  representatives  "  will  be 
read  as  equivalent  to  "  statutory  next  of  kin."  Bridge  v.  Abbott ^ 
3  B.  0.  C.  224 ;  Cotton  v.  Cotton,  2  B.  67 ;  Re  Thompson  ; 
Machell  v.  Netcman,  55  L.  T.  85  ;  see  Hetcetson  v.  Todhuntery 
22  L.  J.  Ch.  76. 
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The  next  of  kin  to  take  are  those  who  would  have  been   Chap.  XXXI. 
next  of  kin  according  to  the  statutes  if  the  legatee  had  died 
at  the  time  of  the  death  of  the  testator.     Bridge  v.  Abbott^  3 
B.  0.  0.  224 ;  Re  Thompson ;  Machell  v.  Ne^cman,  55  L.  T.  86. 

If  the  gift  is  to  several  related  persons  or  their  respective 
representatives,  "representatives"  will  mean  descendants.  Styth 
V.  Monro,  6  Sim.  49.  See  Horsepool  v.  Watson,  3  Ves.  383; 
Atherion  v.  CroictheVy  19  B.  448 ;  In  re  Booth  ;  Fytton  v.  Booth, 
W.  N.  1877,  129. 

2.  Where    there    is    a    prior    life    estate    the    reasons  for  I*"®'  '^^ 

est&to. 

construing  "legal  representatives"  as  "next  of  kin"  do  not 
apply. 

The  substitutional  words  may  be  considered  as  inserted 
merely  ex  abundanti  cauteld,  to  provide  for  the  death  of  the 
legatee  in  the  lifetime  of  the  tenant  for  life.  In  re  Crawford^ s 
TrusU,  2  Dr.  230,  242 ;  Re  Henderson,  28  B.  656 ;  Hinchclife  v. 
Westicood,  2  De  G.  &  S.  216;  Chapman  v.  Chapman,  33  B. 
556 ;  Re  Turner,  2  Dr.  &  Sm.  COL 

The  same  is  the  case  where  there  is  a  direct  gift  to  A 
or  his  personal  representatives,  but  the  time  of  payment  is 
postponed,  or  a  gift  to  A,  and  if  he  dies  before  the  whole 
is  expended,  to  his  representatives.  Thompson  v.  Whitelock, 
4  De  G.  &  J.  490  ;  Bi^on  v.  Dixon,  24  B.  129. 

3.  If  there   are  words    of    distribution,   such   as   "to  and  Words  of 

distributiozi. 

amongst,"  or  "share  and  share  alike,"  and  similar  expres- 
sions, showing  that  the  "  representatives "  are  to  take 
beneficially,  the  legacy  will  go  the  statutory  next  of  kin. 
King  v.  Cleaveland,  4  De  G.  &  J.  477;  Baines  v.  Ottey, 
1  M.  &  K.  465  ;  SmUh  v.  Palmer,  7  Ha.  225. 

This,  however,  does  not  apply  where,  the  gift  being  to  the 
representatives  of  several  persons  who  take  life  interests,  the 
words  of  distribution  can  be  referred  to  the  stupes.  Wing  v. 
Wing,  24  W.  E.  878. 

4.  If  the  words  executors  and  administrators  have  been  used  Where  both 
in  other  parts   of    the  will,   this  is  an  argument    to    show  executors  and 
that  representatives  must  mean  something  else.     Jennings  v,  ^J^^^' 
Gallimore,  3  Ves.  146  ;  King  v.  Cleaveland,  4  De  G.  &  J.  477 ; 
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Chap. 


Direction  to 
pay  to  repre- 
BentatiTes 
where  an 
executor  IB 
appointed. 


Where  the 
term  **  repre- 
Bentatiyes**  is 
coupled  with 
ezplanatorj 
words. 


Effect  of 
the  word 
«  assigDB." 


RcprcRenta< 
tives  of  a 
firm. 


Nichokon  v.    fFf&oii,   14  Sim.   649 ;    Walker  v.   Marquis    of 
Camdefi,  16  Sim.  329 ;  Briggs  v.  Uptotiy  7  Ch.  376. 

5.  Where  there  is  a  direction  to  pay  to  personal  representa- 
tives, the  fact  that  an  executor  is  appointed  would  be  a  strong 
argument  in  favour  of  next  of  kin.  Robinson  v.  Smith,  6  Sim. 
47 ;  Walter  y,  Makim,  6  Sim.  148 ;  Jennings  v.  Gralliniore, 
3  Ves.  146.     See  Briggs  v.  Upton,  supra, 

6.  The  same  result  will  follow  if  there  are  words  added  to 
the  term  "  representatives "  inconsistent  with  the  meaning 
"executors  or  administrators,"  such  as  "personal  representa- 
tives or  next  of  kin  "  {a)  ;  or,  "  such  persons  as  would  be  the 
personal  representatives  of  my  daughter  in  cose  she  had  died 
unmarried "  (6)  ;  or,  "  legal  personal  representatives  at  the 
time  of  her  death  "  {c)  ;  or,  "  next  legal  or  personal  representa- 
tives" ((/).  Philps  V.  Evans,  4  De  G.  &  S.  18S  (a)  ;  GryWs 
Trust,  6  Eq.  589  (i) ;  Robinson  v.  Ecans,  22  W.  R.  199 ;  43 
L.  J.  Ch.  82 ;  Long  v.  Blackall,  3  Ves.  486  (c) ;  Booth  v.  Vicars, 
1  Coll.  6;  Stockdale  v.  Nicholson,  4  Eq.  359(d). 

"Whether,  in  this  latter  case,  the  next  of  kin  proper  or  the 
statutory  next  of  kin  take,  see  Booth  v.  Vicars,  supra;  Stockdale 
V.  Nichohon,  supra. 

A  gift  to  "  personal  representatives  per  stirpes,  and  not  per 
capita,^^  has  been  held  to  mean  descendants.  Atherton  v.  Crowther, 
19  B.  448;  Re  Knoicles;  Rain/ord  v.  Knourles,  59  L.  T. 
359. 

For  a  direction  to  pay  to  "  legal  representatives  according  to 
the  course  of  administration,"  see  Jennings  v.  Oallimore,  3  Ves. 
146;  Briggs  v.  Upton,  7  Ch.  376. 

It  would  seem  that  the  addition  of  the  word  "  assigns  "  in  a 
substitutional  gift  to  heirs  or  representatives  would  make  it 
impossible  to  construe  these  words  as  equivalent  to  next  of  kin. 
Orofftey  v.  Hiimpage,  1  B.  46;  Waite  v.  Tempter,  2  Sim. 
624. 

Sometimes  testators  have  made  gifts  to  the  representatives  of 
a  banking  or  other  firm  to  whom  they  have  incurred  obligations. 
In  such  oases  questions  arise  whether  the  persons  to  take  are 
those  for  the  time  being  carrying  on  the  business,  or  the 
executors  of  the  partners,  and  in  what  shares  they  take.     It 
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depends  on  the  language  used.     Orevilk  v.  Oreville^  27  B.  594 ;   Cliap.  xxxi. 
Leak  V.  MacDotcally  3  N.  E.  185;   Kerrison  y.  Reddingtwi^ 
11  Ir.  Eq.  451. 

Executors. 

A  gift  to  A,  and  in  case  of  his  death  to  his  executors  or  Gift  to  A  and 
administrators,  wiU  go  to  A's  executors  in  the  event  of  his  a^^an©  1^ 
death  before  the  testator.     Long  v.  Watkinaofiy  17  B.  471 ;  Ee  ©xeoutors. 
Seymour^ B  TrustSy  Johns.  472 ;   Maxicell  v.  Maxwelly  I.  R.  2  Eq. 
478 ;  Li  re  Clay;  Clay  v.  Clay,  32  W.  R.  516  ;  afEd.  54  L.  J.  Ch. 
648;  overruling  Palin  v.  Hills,  1  M.  &  E.  470.     See,  too, 
Aspinall  v.  Duckworthy  35  B.  307 ;  Re  Morgan^ s  Trusts,  2  W.  R. 
439. 

Of  course,  where  there  is  a  future  gift  to  A  or  his  executors, 
the  word  "  executors  "  will  be  treated  as  inserted  to  provide  for 
the  death  of  the  donee  before  the  time  of  vesting  in  possession. 
See  Stocks  v.  Lodsley,  1  Kee.  325. 

It  appears  to  be  now  settled,  notwithstanding  Evam  v.  Charles,  Executors 
1  Anstr.  128,  that  executors  taking  substitutionally  take  the  tutionaUy 
property  to  be  administered  as  part  of  the  assets  of  the  original  f^  thoneSu 
legatee.     Stocks  v.  Dodsley,  1  Kee.   325 ;   Leak  v.  Macdowall,  ^^  ^^' 
33  B.  238 ;  In  re  Valdez's  Trusts,  40  Oh.  D.  169. 

Similarly,  a  gift  to  the  executors  of  a  dead  person  is  a  gift  to 
his  legal  personal  representatives  as  part  of  his  estate.  Tretheiry 
V.  Helyar,  4  Oh.  D.  53. 

A  general  or  specific  legacy  given  by  a  testator  to  his  executors,  ^^^  to  the 
whether  under  the  title  of  executors  or  not,  is  primd  facie  given  executoiBonlv 
to  them  in  that  character,  and  therefore  they  are  not  entitled  ^qj  aco^t 
to  the  legacies  if  they  decline  or  are  incapable  of  undertaking  ^^^  ^®^®- 
the  ofiice.     Reed  v.  Devaynes,  2  Cox,  285 ;    3  B.  0.  0.  95 
Calvert  v.  Sibbon,  4  B.  222 ;  Banbury  v.  Spooner,  5  B.  630 
Haukins    Trust,  33  B.   570;    Piggott  v.   Green,  6  Sim.   72 
Slaney  v.  Watney,  L.  R.  2  Eq.  418 ;  In  re  Applcton;  Barber  v. 
Tebbit,  29  Oh.  D.  893. 

To  entitle  an  executor  to  receive  his  legacy,  it  is  sufficient  if  What  is  a 
he  either  proves  the  vnU,  which  he  may  do  at  any  time  before  acceptance  of 
the  estate  is  fully  administered,  or  if  he  acts  as  executor.  *^®<^ffl<»« 
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Chap.  xzxi.  ffollingsteoi'th  v.  GrasseU^  15  Sim.  52 ;  Angermann  v.  Jbrrf,  29 
B.  349 ;  Harrison  v.  Rowky^  4  Ves.  212 ;  Lewk  v.  Mathetcs^ 
8  Eq.  277. 

And  it  seems  that  if  the  legacy  is  direoted  to  be  paid  within 
twelve  months,  and  there  is  nothing  to  show  that  the  executor 
refuses  to  act,  he  is  entitled  to  his  legacy  if  he  surriveB  the 
twelve  months.     Brydges  v.  Wotton^  1  V.  &  B.  134. 

But  if  the  executor  acts  fraudulently,  the  mere  taking  out 
probate  will  not  entitle  him  to  his  legacy.    Harford  v.  Brouming^ 

1  Cox,  302. 

Where  an  annuity  was  given  to  trustees  as  a  recompense  for 
their  care  and  trouble  in  the  execution  of  the  trusts,  it  was 
held  that  the  trustees  were  entitled  to  the  annuity  though  they 
employed  an  agent  to  collect  the  rents.     Wilkinson  v.  Wilkinson^ 

2  S.  &  St.  237. 

But  the  case  is  different  if  an  annuity  is  given  expressly  for 

their  services  in  collecting  the  rents.     In  such  a  case  if  they 

employ  an  agent  they  cannot  take  the  annuity.     Re  Muffett; 

Jones  V.  Masony  55  L.  T.  671 ;  56  L.  T.  685. 

In  what  cases      The  presumption  that  a  legacy  to  an  executor  is  given  to  him 

i0  entitled,       in  that  character  for  his  trouble  is  not  rebutted  by  the  fact 

doeenot act.    ^^^^  ^^  legacy  precedes  the  appointment  of  executors,  or  by 

the  fact  that  legacies  of  unequal  amount  are  given  to  the 

executors.      In  re  Appleton ;  Barber  v.  Tebbity  29  Ch.  D.  893 ; 

see  Wildes  v.  Dames,  1  Sm.  &  &.  475 ;  22  L.  J.  Ch.  497. 

The  presumption  would  probably  not  now  be  held  to  be 
rebutted  by  difFerence  in  the  subject-matter  of  two  bequests  to 
executors.  In  re  Appleton^  supra^  where  Jettis  v.  Lawrence^ 
8  Eq.  345,  is  discussed. 

The  presumption  may  be  rebutted : — 

1.  If  some  other  motive  is  expressed,  as  if  the  gift  is  to  ^'  my 
friend  and  executor."  Be  Denby,  3  D.  F.  &  J.  350 ;  Dix  v.  Reed^ 
1  S.  &  St.  237 ;  Cockerell  v.  Barber,  2  Buss.  585 ;  Burgess  v. 
Burgess,  1  Coll.  367 ;  Bubb  v.  Yelverton,  13  Eq.  131. 

2.  If  the  gift  is  after  a  life  interest.  In  re  ReeveU  TrusiSf 
4  Ch.  D.  841. 
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3.  If  there  is  a  direotion  that  in  the  event  of  the  executor's   Cfhap.  xxxi. 
death  hefore  the  testator,  his  legacy  is  to  go  to  his  next  of  kin. 

In  re  Bunhunfs  Trusts,  I.  E.  10  Eq.  408. 

4.  The  presumption  does  not  arise  if  the  gift  is  of  residue. 
Parsons  v.  Saffery,  9  Pr.  578 ;  Griffith  v.  Pruen,  11  Sim.  202 ; 
Christian  v.  DevereiiXy  12  Sim.  264 ;  In  re  Maxwell ;  Eivers  v. 
Curry,  (1906)  1  Ir.  386. 
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GIFTS   TO   CHARITABLE  USES. 

I. — What  arb  Charitable  Gifts. 

Chap,  xxxn.  Charitable  gifts  are  subject  to  peculiar  rules.      The  role 
General  rules  against  perpetuity  does  not  apply  to  them,  nor  if  a  charit- 
oharitable       able  intent  is  once  established  can  a  charitable  gift  fail  for 
■  uncertainty  or  want  of  a  trustee. 

On  the  other  hand,  the  Court  does  not,  in  cases  where  the 
Mortmain  Act  applies,  marshal  assets  in  favour  of  a  charity, 
and  charitable  gifts  are  also  subject  to  certain  restrictions 
imposed  by  statute. 
?^8^|  "h^*^"  Charity  in  the  legal  sense  has  a  far  wider  meaning  than  the 
word  conveys  in  its  popular  use.  It  is  usual  to  refer  to  the 
preamble  to  the  statute  43  Eliz.  c.  4,  as  defining  its  meaning, 
but  the  word  is  by  no  means  limited  to  the  exact  charities 
there  referred  to.  Commissioners  for  Special  Purposes  of  Income 
Tax  V.  Pemsel,  (1891)  A.  C.  531. 

The  statute  43  Eliz.  c.  4,  has  been  repealed  by  the  Mort- 
main and  Charitable  Uses  Act,  1888  (61  &  52  Vict.  c.  42),  s.  13, 
but  the  preamble  to  the  earlier  Act  is  recited  in  and  recognised 
by  sect.  13  (2)  of  the  later  Act. 
Private  It  would  be  diflScult,  if  not  impossible,  to  give  a  satisfactory 

Benevolence,  definition  of  charity,  but  it  may  be  noted  that  while  on  the  one 
phiiwitSopv.  hand  a  gift  for  private  charity  {a)  is  too  confined  to  be  a  charity 
in  the  legal  sense,  and  is  therefore  void ;  on  the  other  hand, 
gifts  for  purposes  of  benevolence  (ft),  or  liberality  (c),  or  general 
or  public  utility  ((/),  or  philanthropy  {e),  or  for  public  purposes  (/), 
are  too  wide  to  be  charitable.  Ommaney  v.  Butcher^  T.  &  E. 
260 ;  see,  however.  In  re  Sinclair's  Trusty  13  L.  R.  Ir.  150  {a) ; 
James  Y.  Allen ^  3  Mer.  17;  In  re  Jarman's  Estate;  Leavers  y. 
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Clayion,  8  Ch.  D.  684  (6) ;  Morice  v.  Bkhop  of  Durham,  9  Ves.  Chap.xxxn. 
399 ;  10  Ves.  522  {c) ;  Kendall  v.  Granger,  5  B.  300 ;  Langham 
V.   Peterson,  87  L.  T.  744  (d) ;    In   re  Macduff;   Macduff  v. 
Macduff,  (1896)  2  Ch.  461  {e) ;   Vezey  v.  Jarmon,  1  S.  &  St.  69 ; 
Blair  V.  Dwwan,  (1902)  A.  0.  37  (/). 

A  fortiori,  a  gift  to  be  expended  in  acts  of  hospitality  is  not 
charitable.  Re  Hewitt;  Mayor  of  Gateshead  v.  Hudspeth,  49 
L.  T.  587 ;  63  L.  J.  Ch.  132 ;  Langham  v.  Peterson,  87  L.  T.  744. 

It  msLj,  of  course,  appear  from  the  will  that  the  testator  uses 
such  words  as  benevolent  or  deser\dng  in  the  sense  of  charitable, 
or  that,  though  he  uses  such  words,  his  main  purpose  is  really 
charitable.  See  Dolan  v.  Macdernwtt,  3  Ch.  676 ;  In  re  Sutton  ; 
Stone  V.  A,'G.,  28  Ch.  D.  464  ;  Re  Hewitt ;  Mayor  of  Gateshead 
V.  Hndspeth,  49  L.  T.  687 ;  63  L.  J.  Oh.  132  ;  Lloyd-Greame 
V.  A,'G,,  10  T.  L.  R.  66;  In  re  Pardoe;  M'Laughlin  v.  A.-G., 
(1906)  2  Ch.  184. 

And  a  gift  for  charitable  and  benevolent  purposes  is  a 
charitable  gift.  Jemmit  v.  Verril,  Amb.  685,  n. ;  In  re  Best; 
Jarvis  v.  Birmingham  Corporation,  (1904)  2  Ch.  334. 

Grifts  for  charitable  purposes  out  of  the  jurisdiction  of  the  Charity  out  of 
Court  are  valid.     Re  Geek  ;  Freund  v.  Steward,  69  L.  T.  819.      ' 

It  is  said  in  PemseVs  Case,  (1891)  A.  C.  p.  683,  that  "Charity  Claamfication 

•     ••It  •!»  ••If**  rrijik       of  charitable 

m  its  legal  sense  comprises  tour  pnncipal  divisions :  Trusts  for  gifts, 
the  relief  of  poverty ;  trusts  for  the  advancement  of  education ; 
trusts  for  the  advancement  of  religion;  and  trusts  for  other 
purposes  beneficial  to  the  community  not  falling  under  any  of 
the  preceding  heads." 

It  is  proposed    for  convenience  to  classify  the  cases  with 
reference  to  these  divisions. 
A.  Trusts  for  the  relief  of  poverty :  —  ^  A.  Belief  of 

Under  this  head  come  gifts  for  the  poor  inhabitants  of  a  ^^^  ^' 
parish  (a) ;  for  poor  credible  industrious  persons  residing  at  A, 
with  two  children  or  upwards  or  above  fifty  years  of  age,  married 
or  otherwise,  unable  to  get  a  living  {b) ;  to  let  out  land  to  the  poor 
at  a  low  rent  {c)  ;  for  poor  pious  persons,  male  and  female  {d) ; 
for  six  poor  members  of  a  chapel  {e)  ;  for  elderly  persons  in 
indigent  or  greatly  reduced  circumstances  (/) ;  for  relieving 
distressed  persons  {g) ;    for  the  redemption  of  British  slaves 
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Chap.  TXTIT.  in  Turkey  and  Barbary  {/i) ;  for  pensioning  off  old  and  worn* 
out  clerks  of  the  firm  of  Goslings  and  Sharpe  {!).  A.'G.  v. 
Clarke,  Amb.  422  (a)  ;  litmeli  v.  Kelletf,  3  Sm.  &Gr.26i  (6) ; 
Crq/lon  v.  Frith,  15  Jur.  737 ;  20  L.  J.  Ch.  198  {d) ;  Nash  v. 
Morley,  5  B.  177  {d) ;  Gregory  v.  A.-G.,  2  B.  366  {e)  ;  Baldwin 
V.  Baldtcin,  22  B.  413  (/) ;  Waldo  v.  Caley,  16  Ves.  206  (^)  ; 
A.'G.  V.  Ironmongers^  Company,  2  B.  313;  A.-G.  v.  Gibson,  ib. 
317,  n.  (A) ;  /»  r^  GW/Z/i/^;  Ga»/i/i^  v.  Smith,  48  W.  R.  300  {i). 
Endowment  A  gift  for  endowing  or  erecting  a  hospital  may  come  under 
'^^"^**^'      this  head.    Pelham  v.  Anderson,  2  Ed.  296;  1  B.  C.  C.  444 ; 

A.'G.  V.  Kelt,  2  B.  575. 

BeUefofaged      The  relief  of  aged,  impotent  and  poor  people  is  es^ressly 

^^"°^'  referred  to  in  the  preamble  to  43  Eliz.  c.  4,  but  having  regard 

to  the  fact  that  relief  is  mentioned  and  that  poverty  is  coupled 

with  age  and  impotei^ce,  it  would  seem  that  the  aged  person 

contemplated  by  the  statute  must  be  a  person  who  is  destitute 

and  needs  relief. 

Intention  to         In  some   cases,  though   poverty  has   not    been   expressly 

porerty  referred  to,  it  has  been  inferred  that  the  gift  was  intended 

inferred.         ^  relieve  destitution.     On  this  ground,  gifts  for  the  widows 

and  orphaos  of  the  parish  of  Lindfield  (a) ;  for  the  widows  and 

children  of  the  seamen  of  Liverpool  (6) ;    for  twenty  aged 

widows  and  spinsters  of  the  parish  of  Peterborough  (c) ;  and 

annuities  of  10/.  for  men  and  women  not  under  fifty  years 

of  age,  Unitarians,  aud  who  attend  Lewin's  Mead  Unitarian 

Chapel  in  Bristol,  with  a  direction  to  put  up  a  tablet  in  the 

chapel,  ^^  otherwise  how  should  the  deserving  know  of  it "  (d), 

have  been  held  charitable.     A.-G.  v.  Comber,  2  S.  &  St.  93  (a) ; 

Powell  Y.  A.-G.,  3  Mer.  48  {b) ;  Thompson  y.  Corby,  27  B.  649  (c)  ; 

In  re  Wall;  Pomeroy  v.  Willicay,  42  Ch.  D.  510  {d). 

Friendly  A  friendly  society  existing  for  the  purpose  of  providing,  by 

may  not  be      Subscriptions  of  its  members,  a  fund  to  be  distributed  for  their 

a  chanty.        mutual  benefit  in  case  of  sickness,  lameness,  or  old  age,  or  to 

provide  annuities  for  widows  of  members,  but  without  reference 

to  poverty,  is  not  (a),  while  a  similar  society,  if  by  its  rules 

poverty  is  made  a  necessary  element  to  entitle  a  member  to  the 

benefits  of  the  society  (6),  is  a  charity.     In  re  Clark* s  Trust, 

1  Ch.  D.  497;   Cunnack  v.  Edicards,  (1896)  2  Ch.  679  {a)  ; 
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SpiUer  v.  Maudey  32  Ch.  D.  158,  n.;  Pease  v.  Pattinson,  32  Chap.XXXll. 

Ch.  D.  154  ;  In  re  Buck ;  Bruty  v.  Mackey,  (1896)  2  Ch.  727  ; 

In  re  Lacy;    Royal  General  Theatrical  Fund  Association  v. 

Kyddy  (1899)  2  Ch.  149  (i) ;  see,  too,  In  re  Amos ;  Carrier  v. 

Price,  (1891)  3  Ch.  169  (a  trade  union) ;  Re  Clarke;  Clarke  v. 

Clarke^  (1901)  2  Ch.  110  (corps  of  commissionaires). 

A  gift  for  the  benefit  of  the  poor  does  not  include  persons  Persons 
receiving  parochial  relief.      -4.-(?.  v.  Clarke^  Amb.  422 ;  A.-O.  ^^^^\ 
V.  Price,  3  Atk.  109 ;  Bishop  of  Hereford  v.  Adams,  7  Ves.  324 ;  '^^• 
A.'G.  V.  Corporation  of  Exeter,  2  Euss.  47;  3  ib,  396;  A.-G.  v. 
Brandreth,  1  T.  &  C.  C.  200 ;  A.-G,  v.  Wilkinson,  1  B.  370  ; 
A.'G.  V.  Bovill,  1  Ph.  762 ;  A.-G.  v.  Blizard,  21  B.  233 ;  see 
Re  Ashton's  Chanty,  27  B.  115. 

A  gift  to  the  poorest  of  a  class  is  charitable,  if  the  meaning 
is  that  it  is  to  be  for  those  actually  poor.  It  is  not  charitable 
if  it  is  merely  a  gift  to  the  poorest  of  a  wealthy  class.  A.-G.  v. 
Buke  of  Northumberland,  7  Ch.  D.  745  ;  see  Liley  v.  Hey,  1  Ha. 
580 ;  In  re  Good';  Haringtan  v.  Watts,  (1905)  2  Ch.  60. 

In  I7u>mas  v.  Howell,  18  Eq.  198,  a  ffift  of  200/.  to  each  of  Thomas  v. 
ten  poor  clergymen,  whether  holding  benefices  or  not,  to  be 
selected  by  A,  was  held  not  to  be  charitable.  The  gift  was  of 
a  sum  immediately  payable,  and  moreover  the  word  poor  was 
used  only  in  the  sense  of  comparatively  poor,  as  a  clergyman 
holding  a  benefice  might  be  included.  See  also  A.-G.  v.  Baxter, 
1  Vem.  248;  on  appeal,  A.-G,  v.  Hughes,  2  Vem.  105,  where 
no  question  of  charity  seems  to  have  arisen  ;  see  7  Ves.  76. 

On    the    question    whether    a    gift    to    poor    relations    is  Gifts  to  poor 

•L     'x  V1-. .  relations. 

charitable : — 

1.  When  the  gift  is  of  a  lump  sum  immediately  distributable  i.  Of  a 

"  lump  sum 

the  cases  are  very  unsatisiactoiy.  immediately 

a.  In  several  cases  it  has  been  held  that  a  gift  to  poor  rela- 
tions is  to  be  confined  to  statutory  next  of  kin,  thus  implying 
that  the  gift  is  not  charitable,  since,  if  it  were^  no  question  of 
uncertainty  could  have  arisen.  Catr  v.  Bedford,  2  Ch.  Eep. 
146 ;  Griffith  v.  Jones,  ib.  394,  anno  1694 ;  Widmore  v.  Woodroffe, 
Amb.  636. 

On  the  other  hand,  relations  were  not  so  restricted  in  A.-G. 

T.W.  A  A 


distributable. 
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2.  Of  an 
annual  sam. 


Chap.ZZXU.  V.  Bucklandj  cat.  Amb.  71;  1  Ves.  Sen.  231;  and  Mahon  v. 
SatagBy  1  Soh.  &  Lef.  111. 

In  Edge  v.  8alkbu)*yy  Amb.  70;  S.  C,  nam.  Ooodinge  v. 
Ooodinge^  1  Ves.  Sen.  230 ;  Belt,  128,  where  the  words  were 
*'  nearest  relations,"  of  course  only  next  of  kin  oonld  take. 

b.  In  Brumden  v.  Wbolridge^  Amb.  607 ;  1  Dick.  380,  where 
the  will  was  dated  in  1757,  and  was  therefore,  since  the  Mort- 
main Act,  a  gift  of  realty  to  such  poor  relations  as  A  should 
think  objects  of  charity,  was  held  valid,  and  therefore  not 
charitable ;  and  see  Thmnas  v.  Hovcell^  18  Eq.  198. 

2.  If,  however,  the  gift  is  not  of  a  sum  distributable  at  once, 
but  of  an  annual  sum,  or  if  the  testator  has  contemplated  a 
perpetuity,  the  gift  is  charitable  and  not  confined  to  statutory 
next  of  kin.  Imac  v.  Defries,  Amb.  695 ;  17  Ves.  373,  n. ; 
A,'G.  V.  Price,  17  Ves.  371 ;  White  v.  TF/n'tey  7  Ves.  423 ; 
Mall  V.  A.'O.,  2  Jarman,  980;  Oillam  v.  Taylor,  16  Eq.  581; 
some  of  the  observations  in  the  last  case  were  criticised  by 
Jessel,  M.II.,  in  A.-G.  V.  Duke  of  Northumberland,  7  Ch.  D. 
745. 

B.  Trusts  for  the  advancement  of  education : — 

The  statue  of  Elizabeth  refers  to  schools  of  learning  without 
any  reference  to  poverty,  consequently  all  schools  of  learning  are 
to  be  considered  charities.     A.-G,  v.  Lord  Lonsdale,  1  Sim.  105. 

Under  this  head  come  gifts  for  the  benefit,  advancement,  and 
propagation  of  education  and  learning  (by  means  of  teaching) 
in  every  part  of  the  world  {a)  ;  for  the  advancement  and  pro- 
pagation of  education  in  economic  and  sanitary  sciences  in 
Great  Britain  (ft) ;  for  the  endowment  or  maintenance  of  two 
named  schools  (c) ;  to  found  a  school  for  the  sons  of  gentle- 
men (d) ;  to  found  prizes  for  essays  on  a  given  subject  (e)  ;  a 
conveyance  of  a  house  to  be  employed  as  an  Inn  of  Chancery 
for  the  good  of  the  gentlemen  of  the  Society  and  for  the  benefit 
of  the  Commonwealth  (/) ;  to  found  a  home  of  rest  for  lady 
teachers  {g).  Whicker  v.  Hume,  7  H.  L.  124  {a)  ;  Be  Berridge; 
Berridge  v.  Turner,  62  L.  T.  365  ;  63  L.  T.  470  {b) ;  Kirkbank 
V.  Hudson,  7  Pr.  213  (c) ;  A,'G.  v.  Lord  Lomdale,  1  Sim. 
105  {d) ;  Farrer  v.  St.  Catharine^  College,  16  Eq.  19;  see,  how- 
ever, Briggs  v.  Hartley,  19  L.  J.  Ch.  416  {e) ;  Smith  v.  Kerr^ 
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(1902)   1  Ch.  775  (/) ;   Re  Estlin ;   Prichard  v.  Thonm,  89  chap.  xxxn. 
L.  T.  88  {g). 

Under  tliis  head  also  come  gifts  to  institutions  and  societies  Gifts  to 
whicli  exist  for  the  increase  of  knowledge  generally,  such  as  the  societies. 
British  Museum  {a) ;  or  the  Smithsonian  Institute  {h) ;  or  for 
the  advancement  of  science  or  some  particular  science,  such  as 
the  Boyal  Society  and  the  Geographical  Society  {c).  Trustees 
of  the  British  Museum  v.  White,  2  S.  &  St.  694  (a) ;  President  of 
the  United  States  v.  Drumniondy  cit.  7  H.  L.  166  (J) ;  Beaumont 
V.  0/it?^ira,  4  Ch.  309(c). 

So  the  gift  of  a  collection  of  pictures,  china,  and  the  like,  to  Art  muEeum. 
establish  an  art  museum  in  Bath,  is  charitable.      Re  Holburne ; 
Coates  V.  Macktllop,  63  L.  T.  212. 

GHifts  for  promoting  the  kind  treatment  of  animals  come  Kindness  to. 

J       x-L-    -I       J  animalii. 

imder  this  head. 

Thns,  gifts  to  establish  an  institution  for  investigating, 
studying  and  endeavouring  to  cure  maladies,  distempers  and 
injuries  any  quadrupeds  or  birds  useful  to  man  may  be  found 
subject  to  (a) ;  to  a  society  to  promote  prosecution  for  cruelty  to 
animals  {b)  ;  to  a  society  for  the  protection  of  animals  liable 
to  vivisection,  and  to  the  Home  for  Lost  Dogs  (c) ;  and  to 
societies  for  the  suppression  of  vivisection  {d),  ore  all  charitable. 
Unitersity  of  London  v.  Yarrow,  1  De  Q-.  &  J.  72  (a) ;  Re  Vallance, 
Seton,  6th  ed.  1141  (6) ;  In  re  Douglas ;  Obert  v.  Barrow,  36 
Oh.  D.  472  (c) ;  Armstrong  v.  Reeves,  26  L.  E.  Ir.  325  ;  In  re 
Foteaux;  Cross  v.  London  Anti'Vivisection  Society,  (1896)  2  Ch. 
601  {d). 

Gifts  for  the  maintenance  of  particular  animals  ore  not 
charitable.    In  re  Dean;  Cooper-Dean  v.  Stevens,  41  Oh.  562. 

GKfts  to  promote  the  doctrines  of  a  pcurtieular  sect  or  of  a  Farticnlar 

.•1  •#JijiJ*  j.^  ■  1  doctrines. 

particular  person,  if  the  doctrines  are  not  of  an  immoral  or 
irreligious  tendency,  may  also  be  charitable. 

Thus,  a  gift  for  printing,  publishing,  and  propagating  the 
sacred  writings  of  Joanna  Southcote  {a) ;  a  gift  of  60/.  a  year 
to  be  paid  to  a  worthy  literary  man  who  had  not  been  very 
successful  in  his  career,  to  assist  in  extending  the  knowledge 
of  those  doctrines  in  the  various  branches  of  literature  to 
which  the  testator  had  turned  his  attention  and  pen  (b) ;  and 

A  A  2 
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Chap.  XXXII.  a  gift  to  a  vegetarian  society  (c),  have  all  been  held  good 
charitable  gifts.  Thornton  v.  Eoice^  31  B.  14(a);  Thompson 
V.  Thompson,  1  Coll.  395  (6) ;  Webb  v.  Oh[ficM,  (1898)  1  Ir. 
431  {c). 

A  gift  to  found  a  "  Socialist  school "  may  be  valid  if  the 
doctrines  to  be  taught  are  not  immoral  or  irreligious.  Rmsell 
V.  Jackson,  10  Ha.  204. 

On  the  other  hand,  a  gift  for  promoting  a  philosophy  which 
the  Court  thought  not  consistent  with  the  Christian  religion  was 
held  void.     Briggs  v.  Ilartley,  19  L.  J.  Ch.  416. 

And  a  trust  for  printing  and  publishing  a  book  written  to 
show  that  the  Pope  has  in  all  ecclesiastical  matters  a  supremacy 
which  he  is  not  at  liberty  to  alienate  or  to  subject  to  the  tem- 
poral sovereign  is  void  as  being  against  public  policy.  Be 
Themmonis  v.  Be  Bonneval,  5  Buss.  288. 

A  gift  for  the  purchase  of  such  books  as  may  have  a 
tendency  to  promote  the  interests  of  virtue  and  religion  and 
the  happiness  of  mankind,  the  same  to  be  disposed  of  in  Great 
Britain  or  in  any  other  part  of  the  British  dominions,  has  been 
held  not  charitable.  Broinie  v.  Ycall,  7  Ves.  50,  n. ;  see  10  Ves. 
27;  (1896)  2  Ch.  471. 
The  charity         The  limit  of  the  conception  of  charity  of  this  kind  appears 

moBt  be  of  a  .  *         ,  "^  *  * 

public  nature,  to  be  that  it  mufit  be  of  a  public  nature. 

Thus,  gifts  to  form  a  museum  in  Shakespetire's  house,  which 
was  private  property  {a) ;  to  the  Penzance  Public  Library, 
which  was  an  institution  existing  only  for  the  benefit  and 
improvement  of  its  subscribers  (J) ;  and  to  an  Athensdum 
Mechanics'  Institution,  a  club  in  which  the  members  came 
together  for  literary  purposes  and  mutual  improvement  (r) ; 
to  support  and  educate  in  Ireland  boys  or  men  of  the  surname 
of  Laverty(r?),  are  not  charitable.  Thomson  v.  Shakespear,  1 
D.  F.  &  J.  399  {a) ;  Carne  v.  Long,  2  D.  F.  &  J.  75  {h)  ;  Re 
Button,  4  Ex.  D.  54  {c) ;  Laterty  v.  Laverty,  (1907)  1  Ir.  9  {d) ; 
see  also  Re  Joy;  Purday  v.  Johnson,  60  L.  T.  175. 

C.  Advance-        C.  Trusts  for  the  advancement  of  religion : — 

ment  of  .  ,  ^ 

religion.  It  18  a  mce  question  whether  gifts  for  religious  institutions 

or  religious  purposes  generally  are  at  the  present  day  good 
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charitable  gifts.     Prtmd  facie  it  would  seem  that  a  religious  C^^^P-^^^m- 
institution  or  a  religious  purpose  is  not  necessarily  charitable.      Whether 

However,  in  In  re  White;  White  v.  WhUe,  (1893)  2  Ch.  41,  ^J^^'iISBre 
the  Court  of  Appeal  thought  that  it  was  bound  by  authority  to  ^^ritow/ 
hold  that  a  bequest  to  a  religious  institution  or  for  a  religious 
purpose  is  primd  facie  a  bequest  for  charitable  purposes,  though 
apparently,  apart  from  authority,  the  Court  would  have  held  the 
gift  void.  The  cases  cited  as  the  leading  authorities  on  this 
head  are  Baker  v.  Sutton,  1  Kee.  224 ;  Totcnsend  v.  Carus,  3 
Ha.  257  ;  and  Wilkinson  v.  Lxndgren,  5  Ch.  570. 

In  Baker  v.  Sutton,  1  Kee.  224,  the  gift  was  "for  such 
religions  and  charitable  institutions  and  purposes  as  the  major 
part  of  the  trustees  shall  think  proper,"  i.e.,  institutions  and 
purposes  which  must  be  both  religious  and  charitable.  In 
Tmcnshend  v.  Carm,  3  Ha.  257,  the  gift  was  to  the  minister  of 
the  church  "where  I  have  been  used  to  worship,"  and  his 
former  curate,  upon  trust  "  for  the  benefit  or  advancement  of 
such  societies,  subscriptions  or  purposes,  having  regard  to  the 
glory  of  God  in  the  spiritual  welfare  of  His  creatures,  as  they 
shall  in  their  discretion  see  fit,  and  I  entreat  them  to  undertake 
the  office  of  almoners  of  my  residue.".  The  Court  laid  stress 
upon  the  word  almoners,  and  came  to  the  conclusion  that  the 
end  proposed  by  the  testatrix  was  charitable,  and  that  no  expen- 
diture was  lawful  which  was  not  directly  conducive  to  that  end. 
The  judge  also  remarked  that  the  spiritual  welfare  of  God's 
creatures  would  be  a  "religious,  and  therefore  a  charitable, 
purpose."  In  Wilkinson  v.  Lindgren,  5  Ch.  570,  the  gift  was 
to  certain  named  societies  of  a  charitable  nature,  or  to  any 
other  religious  institution  or  purposes  as  they  may  think  proper, 
which  was  held  to  mean  any  other  religious  institution  or  pur- 
pose of  the  same,  namely,  of  a  charitable  nature. 

So  far,  therefore,  as  the  words  religious  institutions  or  religious 
purposes  occurred  in  these  three  cases,  they  occurred  with  a 
strong  explanatory  context,  showing  that  charity  was  meant. 

No  doubt  there  are  dicta  to  the  effect  that  a  religious  purpose 
is  a  charitable  purpose,  but  those  dicta  lose  much  of  their  weight 
when  read  in  connection  with  the  cases  in  which  they  were  pro- 
nounced.    At  that  time  the  words  religious  institution  and 
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Chap.  XXXTT.  religious  purpose  had  not  been  discussed  as  fully  as  they  have 
been  in  later  cases. 

If  these  considerations  tend  to  raise  doubts  as  to  the  authority 
of  In  re  TFhite^  those  doubts  are  very  much  strengthened  by 
the  decision  of  the  House  of  Lords  in  Grimond  v.  Grinwnd, 

(1905)  A.  C.  124,  where  a  gift  for  "charitable  or  religious 
institutions  and  societies"  was  held  void  for  uncertainty.  That 
was  a  Scotch  case,  but  it  does  not  appear  that  for  this  purpose 
there  is  any  distinction  between  English  and  Scotch  law.  There 
is  nothing  in  Scotland  similar  to  the  statute  of  Elizabeth  upon 
which  the  large  meaning  given  to  the  word  charity  is  said  to 
be  founded,  but  the  statute  of  Elizabeth  does  not  mention 
religion,  and  therefore  causes  no  difference  on  the  point  between 
the  two  countries.     See  In  re  Pardee;   McLaughlin  y.  A.-O.^ 

(1906)  2  Ch.  184,  192. 

It  is  also  true  that  in  Crrimond  v.  Grimond  the  word  "  reli- 
gious" is  used  as  in  contradistinction  to  charitable,  but  the 
judgment  of  Lord  Moncrieff  ( (1905)  A.  0.  607)  which  was 
approved  in  the  House  of  Lords,  puts  the  matter  on  the  broad 
groimd  that  religious  purposes  are  not  necessarily  charitable, 
and  that  a  gift  for  those  purposes  is  therefore  "void  from 
uncertainty."  In  re  White  has,  however,  been  followed  in 
Ireland  since  the  decision  in  Grimond  v.  Ghimond,  Amott  v. 
Amott,  (1906)  1  Ir.  127. 
Indefinite  The  cascs  in  which  gifts  for  certain  indefinite  purposes  of  a 

^aeo^d        religious  nature  have  been  held  invalid  may  be  cited  here.   They 
'With  religion.  ^^  gjjjg  |qj,  piQ^g  ^jg^g  (^j^  foy  missionary  purposes  (6),  and  for 

Boman  Catholic  purposes  in  the  parish  of  Ooleraine  or  else- 
where (c).  Heath  v.  Chapman^  2  Dr.  417  (a) ;  Scott  y,  Broumrigg, 
9  L.  E.  Ir.  246 ;  but  not  followed  JRe  Kenny  ;  Clark  v.  Andrew, 
97  L.  T.  130  (6) ;  M'Laughlin  v.  Campbell,  (1906)  1  Ir.  588  {c). 
Valid  gifts  The  difficulties  arising  upon    gifts  for  religious  purposes 

pmposS.^™     generally  do  not  arise  upon  gifts  for  specific  religious  purposes 
of  a  public  nature.     Of  this  kind  are — 

A  gift  for  the  increase  and  improvement  of  Christian 
knowledge  and  promoting  religion,  and  to  buy  Bibles  and 
other  religious  books  (a) ;  a  gift  to  be  applied  in  the  service 
of  my  Lord  and  Master,  and  I  trust  Hedeemer,  or  to  the  poor 
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and  the  service  of  Gtod  (b) ;  to  General  Booth  for  the  spread  of  Chap,  zzxii. 
the  Gospel  (c) ;  to  maintain  the  missionary  establishments 
among  heathen  nations  of  the  Protestant  Episcopal  Church, 
commonly  known  as  the  Moravian  Church  (d) ;  for  the 
furtherance  of  Conservative  principles  and  religious  and 
mutual  improvement  {e) ;  to  the  Protestant  Alliance  or  kindred 
institutions  having  for  their  object  the  maintenance  and  defence 
of  the  doctrines  of  the  Beformation  and  the  principles  of  civil 
and  religious  liberty  against  the  advance  of  Popery  (/) ;  to 
ring  church  bells  on  the  anniversary  of  the  restoration  of  the 
monarchy  (g).  A.-G.  v,  Stepneyy  10  Ves.  22  (a) ;  Pwcerscourt 
V.  Potccrscourty  1  Moll.  616 ;  Pe  Darling ;  Farquhar  v.  Darling^ 
(1896)  1  Ch.  50(6);  In  re  Lea;  Lea  v.  Cooke,  34  Ch.  D. 
528  (c) ;  PemsePs  Case,  (1891)  A.  C.  531  (d) ;  In  re  Scotccroft; 
Ormrod  v.  Wilkinaony  (1898)  2  Ch.  638  (e) ;  In  re  Delmar^s 
Charitable  Trusty  (1897)  2  Ch.  163  (/) ;  In  re  Pardoe ; 
M'Laughlin  v.  A.-Q.y  (1906)  2  Ch.  184  \g). 

A  trust  for  the  purchase  of  advowsons  is  not  in  itself  charit-  Trust  to  buy 
able,  if  no  charitable  trust  is  declared  of  the  advowsons  when 
purchased.     Hunter  v.  A.-G.y  (1899)  A.  C.  309. 

Nor  is  a  devise  of  an  advowson  upon  trust  to  appoint  a  fit  Trust  to  pw- 
and  proper  person  charitable,  but  it  might  be  charitable  if  person, 
a  person  is  to  bo  appointed  of  a  particular  type  of  religious 
thought.     In  re   Church  Patronage   Trust;   Laurie  v.  A.-G,y 
(1904)  1  Ch.  41 ;  ib.  2  Ch.  643. 

Dissenters  and  Boman  Catholics-  are,  as  regards  bequests  for  Position  of 
charitable  purposes,  on  the  same  footing  as  the  Established  and  Boman 
Church.    1  W.  &  M.  c.  18 ;  the  Eoman  CathoUc  Charities  CathoUoe. 
Act,  1832  (2  &  3  Will.  IV.  c.  116),  s.  1 ;  A.-G.  v.  Pearson,  3 
Mer.  353,  405. 

Thus,  bequests  for  the  maintenance  of  Protestant  Dis-  Dissenters, 
senters,  or  for  the  assistance  of  Unitarian  congregations,  or 
for  the  benefit  of  Irvingites,  are  valid.  A.-G,  v.  Pearson, 
3  Mer.  353;  Shrewsbury  v.  Hornby,  5  Ha.  406;  -4.-(?.  v. 
Lawes,  8  Ha.  32.  See  Dilwqrth  v.  Commissioners  of  Stamps, 
(1899)  A.  C.  99. 

8o  bequests  to  be  applied  to  the  use  of  Boman  Catholic  Boman 
schools,  or  of  Boman  Catholic  priests  in  and  near  London, 
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Chap.  XXXII.  or  of  a  Roman  Catholic  ooUege  existing  for  the  education 
of  ecolesia£tic8  and  laymen,  or  to  promote  the  Boman  Catholic 
religion,  or  to  assist  in  the  completion  of  a  Eoman  Catholic 
cathedral  are  good.  Bradshaw  v.  Taskery  2  M.  &  E.  221 ; 
A,'G.  V.  QMstone,  13  Sim.  7;  Wahh  v.  Gladstone,  1  Ph. 
290 ;  West  V.  Shuttktcarth,  2  M.  &  K.  684 ;  Dillon  t.  Reilly, 
I.  E.  10  Eq.  162. 

Jews.  By  the  Religions  DisabiHties  Act,  1846  (9  &  10  Vict.  c.  69), 

6.  2,  Jews  are,  in  respect  to  their  schools,  places  for  religious 
worship,  education,  and  charitable  purposes,  and  the  property 
held  therewith,  subject  to  the  same  laws  as  Ptotestant  subjects 
dissenting  from  the  Church  of  England. 

Since  this  statute,  bequests  to  enable  persons  professing  the 
Jewish  religion  to  observe  its  rites  are  valid.  Straus  v.  Groldsmidj 
8  Sim.  614 ;  In  re  MicheVs  Trusts,  28  B.  39. 

Monaetio  It  has  been  held  in  Ireland  that  bequests  in  favour  of  Jesuits 

and  members  of  other  religious  orders  of  the  Church  of  Rome 
bound  by  monastic  or  religious  vows  are  void,  as  contravening 
the  policy  of  the  Roman  Catholic  Relief  Act,  1829  (10  Geo.  IV. 
c.  7)  (see  sects.  33—36).  No  simflar  case  has  arisen  in  Eng- 
land. 

Thus,  bequests  to  be  applied  for  the  education  and  maintenance 
of  priests  of  the  order  of  St.  Dominick  in  Ireland,  and  for  the 
use  of  the  Franciscan  Convent  at  Wexford,  and  to  the  Christian 
Brothers  at  Cork,  have  been  held  to  be  void  under  the  statute. 
Sims  V.  Quinlan,  16  Ir.  Ch.  191 ;  17  Ir.  Ch.  43 ;  Walsh  v.  Walsh, 
I.  R.  4  Eq.  396 ;  Kehoe  v.  Wilson,  7  L.  R.  Ir.  10 ;  Murphy  v. 
Cheerers,  17  L.  R.  Ir.  205 ;  Cussen  v.  Bynes,  (1906)  1  Ir.  539 ; 
McLaughlin  v.  Campbell,  ih.  588. 

Gift  to  repair       And  a  gift  to  build  or  acquire  a  site  for,  or  repair  or  maintain, 

cnurch  of 

monastic  Or  otherwise  benefit  a  chapel  or  church  belonging  to  a  religious 
order  bound  by  monastic  vows  is  void,  though  the  chapel  or 
church  may  be  open  to  the  public.  Carbery  v.  Cox,  3  Ir.  Ch. 
231;  Sims  v.  Quinlan,  17  Ir.  Ch.  43;  Kehoe  v.  Wilson,  7  L.  R. 
Ir.  10. 

On  the  other  hand,  a  gift  to  the  rector  of  the  Jesuits  at 
Mungret  in  aid  of  the  school  there  for  training  pupils  intended 
for  the  Church,  or  to  Franciscans  to  educate  priests  for  foreign 
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missions,  is  good.     Roche  v.  WDermott,  (1901)  1  Ir.  394 ;  In  re  Chap.  XXXil. 
Murphy;  Murphy  v.  Hynesy  (1906)  1  Ir.  505. 

The  statute  applies  whether  the  monastic  body  is  settled  before 
or  since  the  Act.     Linton  v.  Keegan,  9  L.  R.  Ir.  531. 

Societies  consisting  of  females  are  exempted  from  the  opera- 
tion of  the  statute  :  see  sect.  37. 

The  statutes  removing  religious  disabilities  have  not  affected  SupersUtiouB 
bequests  to  superstitious  uses.  ^^^' 

The  statute  of  1  Edw.  VI.  c.  14,  relates  only  to  certain  super- 
stitious uses  then  existing.  The  earlier  statute,  23  Hen.  VIII. 
c.  10,  relates  only  to  assurances  of  land  to  churches  and  chapels. 
But  by  analogy  to  these  statutes  certain  bequests  are  considered 
void  as  being  superstitious  uses.     Can/  v.  Abbot,  7  Ves.  490. 

Thus,  bequests  to  priests  for  offering  masses  for  the  souls  of  Beqneetafor 
the  dead  are  void,  notwithstanding  the  Eoman  Catholic  Charities 
Act,  1832  (2  &  3  Will.  IV.  c.  115),  and  go  to  the  next  of  kin. 
West  V.  Shuttleicorthy  2  M.  &  K.  684 ;  Heath  v.  Chapman,  2  Dr. 
417 ;  Re  BlundeWs  Trusts,  30  B.  360 ;  In  re  Fleetwood;  Sid- 
greaves  V.  Brewer,  49  L.  J.  Ch.  514 ;  15  Ch.  D.  594. 

They  are  void,  although  the  legatee  resides  in  a  country 
where  such  a  gift  is  good.  In  re  Elliott;  Elliott  v.  Johnson, 
39  W.  R.  297. 

Land  devised  for  a  superstitious  use  goes  to  the  heir.  R,  v. 
Portington,  3  Salk.  334 ;  Crofts  v.  Evetts,  Moore,  784. 

Bequests  for  offering  up  masses  for  the  souls  of  the  dead  are  Bequests  for 
not  illegal  in  Ireland.     Commissioners  of  Charitable  Donations  v.  £^^d^are 
Walsh,  7  Ir.  Eq.  34;    Read  v.  Hodgens,  ib,  17;    Brennan  v.  '^*^<^- 
Brennan,  I.  E.  2  Eq.  321 ;  Phelan  v.  Slattery,  19  L.  E.  Ir.  177 ; 
Bradshaw  v.  Jnekman,  21  L.  E.  Ir.  12 ;  Reichenbach  v.  Quin, 
21  L.  E.  Ir.  138. 

After  some  difference  of  opinion  it  is  now  settled  that  a  gift  Whether  euch 
in  Ireland  for  masses  for  the  repose  of  the  soul  of  the  testator  charftabl"^ 
or  other  deoeeised  persons  is  a  good  charitable  gift,  whether  the 
masses  are  directed  to  be  celebrated  in  public  or  not.  A.-G,  v. 
Hall,  (1896)  2  Ir.  291;  (1897)  2  Ir.  426;  Perry  v.  Tuomey, 
21  L.  E.  Ir.  480;  Brannigan  v.  Murphy,  (1896)  1  Ir.  418; 
(yHanlon  v.  Logue,  (1906)  1  Ir.  247 ;  overruling  on  this  point 
the  following  seven  oases:  Dillon  v.  Reilly,  I.  E.  10  Eq.  152 ; 
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Chap,  xxxn.  A.'G,  V.  Lelaney,  I.  E.  10  C.  L.  104;  Kehoe  v.  Wihon, 
7  L.  E.  Ir.  10 ;  Morroicy,  UPComilU,  11  L.  E.  Ir.  236 ;  Dorrian 
V.  Gilmore,  16  L.  E.  Ir.  69 ;  Small  v.  Torky,  25  L.  E.  Ir.  388 ; 
Reahj  v.  A.-G,,  (1902)  1  Ir.  342.  Dillon  v.  Reilly  is  considered 
in  Dorrian  v.  Gilrnare  and  Small  v.  Torky. 

O^Hanlon  v.  Logue,  supra,  shows  that  such  a  gift  would  be 
charitable  even  if  the  masses  are  directed  to  be  celebrated  in 
private.  But  if  the  mass  is  to  be  celebrated  by  priests  bound 
by  monastic  vows,  probably  the  gift  would  be  void.  Burke  v. 
Power,  (1905)  1  Ir.  119. 

By  the  Eoman  Catholic  Charities  Act  (23  &  24  Vict.  c.  134), 
8.  1,  it  is  in  effect  provided  that  dispositions  of  real  or  per- 
sonal estate  upon  any  lawful  charitable  trust  in  favour  of  Eoman 
Catholics  shall  not  be  invalidated  by  reason  that  the  same  estate 
is  subjected  to  a  trust  deemed  to  be  superstitious ;  but  the  pro- 
perty may  be  apportioned,  and  a  portion  applied  to  the  lawful 
charitable  trusts  declared  by  the  donor,  and  the  rest  applied  to 
charitable  purposes  for  the  benefit  of  Eoman  Catholics,  as  the 
Court  or  the  Charity  Commissioners  may  think  just. 

As  to  the  application  of  the  doctrine  of  superstitious  uses  to 
British  colonies,  see  Yeap  Cheah  Neo  v.  Ong  Cheng  Neo,  L.  E. 
6  P.  C.  381,  and  the  authorities  there  quoted. 

The  statute  of  Elizabeth  expressly  mentions  the  repair  of 
churches. 

Repair  of  a  Thus,  gifts  to  repair  the  fabric  of  a  church,  or  even  the  orna- 
ments within  it,  such  as  a  monument  or  tomb  already  there  or 
directed  to  be  placed  there  by  the  testator,  or  the  parish  church- 
yard and  the  tombs  in  it,  or  to  erect  and  maintain  headstones 
to  the  grave  there  of  a  certain  class  of  poor  person,  are  charitable. 
Hoare  v.  Osborne,  L.  E.  1  Eq.  585 ;  In  re  Rigley^s  TrustSy  36 
L.  J.  Ch.  147 ;  In  re  Vaughan ;  Vaughan  v.  Thomas,  33  Ch.  D. 
187;  In  re  Pardoe ;  McLaughlin  v.  A.-G.,  (1906)  2  Ch.  184; 
Willis  V.  Brown,  2  Jur.  987,  is  not  consistent  with  other 
authorities. 

And  gifts  to  provide  or  maintain  a  burial  ground,  even  though 
it  is  for  the  use  of  a  particular  sect,  such  as  the  Society  of 
Friends,  is  a  good  charitable  gift.     In  re  Manser;  A.-G,  v. 
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LticaSy  (1905)  1  Ch.  68 ;  In  re  Douglas;  Douglas  v.  Simpson^  ib.  Chap. xxxn. 
279. 

Bat  a  gift  to  repair  the  tomb  of  the  testator  or  his  family,  Gift  to  repair 
not  within  a  church,  is  not  charitable.     Doe  v.  Pitcher^   3  a  charity.'^ 
M.  &  8.  407 ;  6  Taunt.  359 ;  Mellick  v.  President  of  the  Asylum^ 
Jac.  180;  Lloyd  v.  Lloyd^  2  Sim.  N.  S.  255;  Adnam  v.  Cofe, 
6  B.  353;  Richard  v.  Eobson^  31  B.  244;  Hoare  v.  Osbormy 
L.  E.  1  Eq.  585 ;  Toole  v.  Hamilton,  (1901)  1  Ir.  385. 

Nor  is  such  a  gift  within  the  Gifts  for  Churches  Act,  1803 
(43  Geo.  III.  c.  108).     Re  Rigley's  Trust,  36  L.  J.  Ch.  147. 

Such  a  gift,  therefore,  if  it  involves  a  perpetuity,  is  void. 
Richard  v.  Robson,  supra  ;  Teap  Cheah  Neo  v.  Ong  Cheng  Neo, 
L.  R.  6  P.  C.  381 ;  In  re  Vaughan ;  Vaughan  v.  Thomas,  33 
Ch.  D.  187.  See  In  re  Tyler;  Tykr  v.  Tyler,  (1891)  3  Ch. 
252;  Roche  v.  WDermott,  (1901)  1  Ir.  394. 

A  gift  of  a  sum  of  money  to  erect  a  monument  to  the  testator,  Gift  to  build 
whether  it  be  in  a  church  or  in  a  churchyard,  is  not  charitable. 
Mellick  V.  President  of  the  Asylum,  Jac.  180 ;  Adnam  v.  Cole, 
6  B.  353 ;  Trimmer  v.  Danby,  25  L.  Ch.  424. 

The  limit  of  the  conception  of  charity  in  this  direction  appears  Limit  of 
to  be  that  the  religious  purpose  must  be  something  more  than  ^arity^cS^this 
mere  personal  edification.    It  must  be  in  some  way  directed  to  <^^a^- 
the  public  good. 

Thus,  though  a  gift  to  a  voluntary  society  established  for  the 
personal  sanctification  of  its  members,  who,  as  a  means  thereto, 
employ  themselves  in  the  exercise  of  works  of  piety  and  charity, 
is  a  good  charitable  gift ;  a  gift  to  a  similar  society  existing 
only  for  the  spiritual  improvement  of  its  members  is  not. 
Cochs  V.  Manners,  12  Eq.  574;  Morroto  v.  M^Conville,  11 
L.  B.  Ir.  236 ;  Mahony  v.  Duggan,  ib.  260 ;  In  re  Wilkinson^ s 
Trusts,  19  L.  E.  Ir.  531 ;  Re  Joy;  Purday  v.  Johnson,  60  L.  T. 
176;  In  re  Delany;  Conoley  v.  Quick,  (1902)  2  Ch.  642. 

A  gift  of  100/.  to  the  Christian  Brethren  in  trust  of  A  and 
B,  who  were  both  members  of  that  community,  was  held  a  good 
charitable  gift.  The  Christian  or  Plymouth  Brethren  were  a 
large  body  of  persons  in  different  parts  of  the  kingdom,  and  the 
Court  came  to  the  conclusion  that  it  was  a  gift  to  trustees  in 
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Chap.  XXXn. 


D.  Purposes 
beneficial  to 
the  Gom- 
mnnity. 

Gifts  for 
public 
purposes 
generally. 


1.  Gifts  to 
benefit  a 
district. 


trust  for  the  Brethren,  and  not  a  gift  to  the  Brethren  as 
individuals.    In  re  Brown ;  Paden  v.  Finlay^  (1898)  1  Ir.  423. 

D.  Trusts  for  other  purposes  beneficial  to  the  community  not 
falling  under  any  of  the  preceding  heads : — 

The  doubt  which  exists  as  to  gifts  for  religious  purposes 
generally  does  not  exist  as  to  gifts  for  public  purposes  generally. 
Such  a  gift  is  void  for  uncertainty.  Blair  v.  Duncan^  (1902) 
A.  C.  37 ;  see  Kendall  v.  Granger^  5  B.  300  (undertakings  of 
general  utility) ;  Langham  v.  Peterson^  87  L.  T.  744  (works  of 
public  utility). 

But  gifts  for  specified  public  purposes  are  in  many  cases  valid. 
They  may  be  classified  as  follows  : — 

1.  Gifts  for  the  benefit  of  a  particular  defined  district,  such 
as  a  parish,  a  town,  or  county. 

Of  this  kind  are  a  gift  (upon  failure  of  a  particular  charit- 
able purpose)  for  some  other  purpose  conducing  to  the  good 
of  the  county  of  Westmoreland  and  the  parish  of  Lowther 
especially  {a) ;  gifts  or  trusts  for  the  benefit  of  a  parish  (6) ; 
a  trust  of  an  advowson  for  the  benefit  of  a  parish  [c) ;  gifts  for 
the  purpose  of  bringing  spring- water  from  St.  Aryan's  or  else- 
where to  the  town  of  Chepstow  for  the  use  of  the  inhabitants 
for  ever  (r/)  ;  a  gift  for  the  improvement  of  the  city  of  Bath 
and  of  the  town  of  Bolton  {e)  ;  or  for  the  benefit  and  ornament 
of  the  town  of  Faversham  (/) ;  a  gift  to  the  corporation  of 
Shrewsbury  to  be  applied  in  the  reparation  of  the  bridges  and 
walls  {g) ;  a  trust  for  the  benefit  of  copyhold  tenants  for  the 
repair  of  the  sea-dykes  within  the  manor  (A).  -4.-6?.  v.  Lonsdale, 
1  Sim.  105  (a)  ;  A.-G,  v.  Lord  Eotham,  T.  &  R.  209;  A.-G.  v. 
Wehatei^  20  Eq.  483;  In  re  8t  Botolph  Without  Bishopsgate 
Parish  Estates,  35  Ch.  D.  142  (b)  ;  In  re  St.  Stephen,  Coleman 
Street,  39  Ch.  D.  492  (c) ;  Jones  v.  Williams,  Amb.  651  {d) ; 
Howse  V.  Chapman,  4  Ves.  542;  -4.-G.  v.  Heelis,  2  S.  &  St. 
67  {e) ;  Mayor  of  Faversham  v.  Ryder,  5  D.  M.  &  Q-.  350 ;  see 
Wrexham  Corporation  v.  Tamplin,  21  W.  R.  768;  In  re  Allen; 
Hargreaves  v.  Taylor,  (1905)  2  Ch.  400  (/) ;  A.-^O.  v.  Corpora-^ 
tion  of  Shrewsbury,  6  B.  220  {g) ;  Nelson  v.  Barnes,  38  Ch.  D. 
507  (A). 
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2.  Trusts  for  fluctuating  bodies  of  persons  defined  by  some  Chap,  xxxn. 
reference  to  residence  or  occupation;  for  instance,  a  trust  of  a  2.  Trusts  for 
right  for  the  free  inhabitants  of  ancient  tenements  in  a  borough  bodies. 

to  dredge  for  oysters  during  a  limited  period  and  to  carry  them 
away  without  stint  for  sale  or  otherwise  {a) ;  a  trust  for  the 
benefit  of  the  occupiers  of  all  such  cottages  and  tenements 
containing  less  than  one  acre  each  as  were  erected  on  ancient 
sites  or  had  then  been  erected  more  than  fourteen  years  (6) ; 
and  a  trust  for  the  freemen  for  the  time  being  of  the  city  of 
Norwich  (c).  Mai/or  of  Salfash  v.  Goodman^  7  A.  C.  633(a); 
In  re  Chrktchnrch  Imlosure  Acty  38  Ch.  D.  620  (6) ;  In  re 
Norwich  Town  Close  Estate  Charity,  40  Ch.  D.  298  (c). 

3.  GHifts  in  aid  of  the  public  burdens,  such  as  parochial  rates  3.  Gifts  in 
or  Imperial  taxation.  ^n^^""" 

Of  this  kind  are  gifts  to  the  churchwardens  in  aid  of  the 
poor's  rate  {a) ;  to  His  Majesty's  Government  in  exoneration  of 
the  National  Debt  (6) ;  to  the  Government  of  Bengal,  to  be 
applied  to  charitable,  beneficial,  and  public  works  at  and  in 
the  city  of  Dacca,  for  the  benefit  of  the  native  inhabitants  (c) ; 
a  gift  in  exoneration  of  a  tax  affecting  the  commonalty  of 
Grantham  {d) ;  a  gift  to  the  Chancellor  of  the  Exchequer  for 
the  advancement  of  Great  Britain  (f).  Doe  v.  Hoicelly  2  B.  &  Ad. 
744;  see  A.-Q.  v.  Blizard,  21  B.  233(a);  Netcland  v.  A.-G,, 
3  Mer.  684  (ft) ;  Mitford  v.  Reynolds,  1  Ph.  185  (c) ;  A,-G.  v. 
Bushby,  24  B.  299  {d) ;  Nightingale  v.  Goulbourne,  5  Ha.  484 ; 
2  Ph.  694(e). 

4.  Under  this  head  may  also  be  mentioned  a  gift  for  the  4.  To  en- 
increase  and  encouragement  of  good  servants  (ff),  for  the  benefit  ^^^t^f^^^^^ 
of  a  volunteer  corps  (J),  and  to  provide  a  library  and  plate  for  an  Volunteer 
officers'  mess  (c).    Loscomhe  v.  Wintringham,  13  B.  87  (a)  ;  In  re  o^^»  mess 
Lord  Stratheden  and  Campbell;    Alt  v.  Lord  Stratheden  and 
Campbell,   (1894)  3  Ch.  265  (6) ;    In  re   Good;  Harington  v. 

Watts,  (1906)  2  Ch.  60  {c). 

The  statute  of  Elizabeth  mentions  '^  setting  out  of  soldiers  " 
as  a  charitable  object,  and  a  gift  to  equip  an  officers'  mess  may 
be  upheld  on  this  ground.  In  re  Good;  Harington  v.  Watts, 
(1906)  2  Ch.  60. 
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Chap.  xxzn.      The  limit  of  the  legal  conception  of  charity  in  this  direction 
Gift  to  IS  that  the  gift  must  not  be  to  encourage  a  mere  sport,  such 

^^Jl™*®       as  yacht  racing.     In  re  Nottage;  Jones  v.  Palmer^  (1895)  2 

Ch.  649. 
Gift  contrary       And  it  must  not  be  contrary  to  public  policy.    Thus,  a  gift 
poUcy.  to  purchase  the  discharge  of    poachers  committed  for  non- 

payment of  fines,  fees,  or  expenses  under  the  Game  Laws  {a) 
is  void;  and  a  gift  towards  the  political  restoration  of  the 
Jews  to  Jerusalem  and  to  their  own  land  was  also  held  void, 
as  being  inconsistent  with  our  own  amicable  relations  with  the 
Sublime  Porte  (6).  Thrupp  v.  Colktt,  26  B.  125(a);  Haber- 
sham  V.  Vardon,  4  De  &.  &  S.  467  (6). 

It  would  also  seem  that  the  class  to  be  benefited  must  be 
some  well-defined  branch  of  the  community  and  not  a  merely 
artificial  class  created  by  the  testator.  Thus,  a  grant  of  land 
to  the  Homan  Catholic  clergyman  entrusted  with  spiritual  care 
of  the  Eoman  Catholic  inhabitants  of  the  parish  of  R.,  for  the 
purpose  of  having  the  rents  applied  for  the  benefit  of  the 
children  under  the  age  of  twelve  of  the  tenantry  of  the  grantor, 
was  held  not  to  be  a  charily.  Broivne  v.  King,  17  L.  R.  Ir. 
448.  See,  too.  Re  Tunno ;  Raikes  v.  Raikes,  W.  N.  1886,  154 
(a  gift  to  build  six  labourers'  cottages  on  an  estate). 

II. — Gifts  in  Respect  of  an  Office. 

Gifts  in  In  some  cases  the  question  arises  whether  a  l)equest  is  given 

^^  ^  in  respect  of  a  certain  office,  and  is  therefore  charitable,  or 
whether  the  office  is  merely  used  to  describe  the  person. 

Thus,  a  gift  to  A,  minister  of  a  certain  church,  is  not  charit- 
able. iJoe  d.  Phillips  v.  Aldridge,  4  T.  R.  264 ;  Donnellan  v. 
O'Neill,  I.  R.  5  Eq.  523. 

But  a  gift  to  A,  minister  of  a  chapel,  and  his  successors  for 
ever,  is  charitable.  Thornher  v.  Wihon,  3  Dr.  245 ;  4  Dr.  350 ; 
In  re  Delany ;  Conoley  v.  Quick,  (1902)  2  Ch.  642 ;  see  Robb  v. 
Bp.  Dorian,  I.  R,  9  0.  L.  483 ;  ib,  11  C.  L.  292 ;  Cfibswi  v. 
Representative  Church  Body,  9  L.  R.  Ir.  1. 

And  words  superadded  giving  the  officer  discretion  to  apply 
the  gift  in  such  manner  as  he  thinks  fit,  give  him  only  a 
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discretion  to  apply  it  to  the  charitable  purposes  of  his  office,  Cihap.  xxxil. 
and  do  not  invalidate  the  gift.     In  re  Crurrard;  Gordon  v. 
Craigie,  (1907)  1  Ch.  382. 


in. — Pbrpetuity  in  Relation  to  Charity. 

A  charitable  gift  does  not  necessarily  involve  a  perpetuity.  Rule  against 
It  may  be  a  gift  of  a  capital  STim  divisible  at  once.     But  more  S^es  not  ^ 
commonly  it  involves  the  investment  of  a  fund  and  the  appli-  ^J^^^*^ 
cation  of  the  income  in  perpetuity  to  a  charitable  purpose.  Such 
gifts,  being  for  the  public  good,  are  not  subject  to  the  rule 
against  perpetuity. 

If  a  fund  is  immediately  devoted  to  charity  it  is  immaterial  Fund  devoted 
that  it  may  not  be  possible  to  ascertain  within  the  limits  of  appKc^on 
perpetuity  whether  the  particular  mode  of  application  directed  5^^"°^^*® 
by  the  testator  will  be  possible,  or  that  there  are  directions  for 
the  management  of  the  property  wHch  infringe  those  limits. 
For  this  purpose  it  makes  no  difference  whether  there  is  a  general 
charitable  intention  with  a  particular  mode  of  application  or  only 
a  particular  charitable  intention.      Martin  v.  Maughamy  14  Sim. 
230  ;  Chamberlayne  v.  Brockett,  8  Ch.  206 ;  Re  Gyde  ;   Ward  v. 
Little,  79  L.  T.  261 ;   Wallia  v.  A.-G.  for  New  Zealand,  (1903) 
A.  0.  173 ;    In  re  Sicain ;   Monckton  v.  Hands,  (1905)   1   Oh. 
669. 

If  the  gift  itself  is  made  conditional  upon  the  happening  of  Conditional 
some  event  which  may  not  happen  within  the  limits  of  perpetuity  ^ 
it  is  void.     In  re  Lord  Stratheden  and  Campbell;  Alt  v.  Lord 
Stratheden  and  Campbell,  (1894)  3  Ch.  265  ;   Worthing  Corpora- 
tion  V.  Heather,  (1906)  2  Ch.  532. 


IV. — ^Uncertainty. 

"A  charitable  bequest  never  fails  for  uncertainty.*'     In  re  Charitablo 
White ;   White  v.  White,  (1893)  2  Ch.  41,  53.  gjr'un^^  ^""'^ 

This  means  that  if  a  general  intention  can  be  found  to  give  ^^^^°^y- 
to  charity,  the  gift  does  not  fail  because  the  testator  has  not  charitable 
indicated  the  particular  charity  he  wishes  to  benefit,  or  because 
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Chap.  XXXII.  the  means  he  indicates  for  asoertaining  the  particular  charity 
are  inadequate. 

Thus,  a  gift  to  '^  the  following  charitable  societies/'  with  a 
blank  left  for  the  insertion  of  their  names,  is  a  valid  gift. 
There  is  a  general  charitable  intent,  which  has  not  crystallised 
to  particulars.  In  re  White ;  White  v.  White,  (1893)  2  Ch.  41 ; 
see  Pieachel  v.  Paris,  2  S.  &  S.  384. 

Alternatiye         And  a  gift  to  charity  A  or  charity  B,  if  the  gift  is  alternative ; 

S^ties.  ^^^  instance,  a  gift  "  to  the  Protestant  Alliance  or  some  one  or 
more  kindred  institutions  "  will  be  distributed  under  a  scheme 
though  a  similar  gift  to  individuals  might  be  void.  In  re 
Dchmr'H  Charitable  Trust,  (1807)  2  Ch.  163. 

Again,  a  gift  to  such  charitable  uses  as  the  testator  has 
directed  {a),  or  for  such  charities  as  his  executor  shall  think 
fit  (6),  or  as  the  testator  shall  name  thereafter  (c),  will  be  carried 
out  by  the  Court  though  there  are  no  directions,  or  though  no 
executor  is  appointed  or  he  dies  before  the  testator,  or  though 
no  charities  are  ever  named.  A.-G.  v.  Syderfin,  7  Ves.  43,  n. ; 
(1892)  2  Ch.  53 ;  Commissioners  of  Charitable  Donations  v. 
Sullivan,  1  Dr.  &  War.  601  {a)  ;  White  v.  White,  1  B.  C.  0. 12 ; 
Moggridge  v.  Thackwell,  7  Ves.  36;  13  Ves.  416  (i) ;  Mills  v. 
Fanner,  1  Mer.  55  ;  19  Ves.  483  ;  Pocock  v.  A.-G.,  3  Ch.  D. 
342 ;  Gillan  v.  Gillan,  1  L.  R.  Ir.  114  {c)  ;  see  In  re  Huxtable  ; 
Huxtable  v.  Craicfurd,  (1902)  2  Ch.  798. 

The  decision  in  Chamberlayne  v.  Brockett,  41  L.  J.  Ch.  789 
(not  appealed  on  this  point),  that  a  gift  to  a  person  for  such 
charitable  purposes  as  he  thinks  most  advisable  fails  by  his 
death  before  the  testator,  is  not  reconcilable  with  the  other 
authorities. 

Another  illustration  of  the  same  principle  is  where  the 
testator  declares  his  intention  to  settle  certain  property  to 
charitable  uses  and  then  devises  it  to  trustees  upon  trusts 
which  only  exhaust  a  portion  of  the  income,  the  whole  income 
is  applicable  to  charity.  Arnold  v.  A.-G.,  Shower,  22 ;  A.-G. 
V.  Drapers'  Co,,  2  B.  508. 

A  somewhat  similar  principle  is  that  laid  down  in  A.-G.  v. 
Boultbee,  2  Ves.  Jun.  380 ;  3  Ves.  220,  that  the  Court  will  not 
permit  the  general  intention  to  fail  for  want  of  circumstanoes 
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annexed,  which  by  the  fault  or  neglect  of  the  parties  cannot  Chap.xxxn. 
take  effect.     In  that  case  a  gift  to  a  vicar  if  nominated  by  the 
testator's  trustees  was  upheld,  though  the  trustees  did  not 
nominate. 

A  gift  for  a  charitable  purpose  does  not  fail  by  the  refusal  of  Charitable 
the  donee  to  accept  the  gift,  if  the  purpose  can  be  carried  faiibyfaUure 
out  in  some  other  way,  though  a  discretion  may  be  vested  ®**''"*®®- 
in  the  donee.      -4.-6?.  v.  Andrewy  3  Ves.  633;   Iteeve  v.  A.-O., 
3  Ha.  191. 

But  a  gift  to  foreign  trustees  for  the  purpose  of  establishing  Gift  for 
a  charity  in  a  foreign  country  fails  if  the  trustees  disclaim,  as  charity. 
the  Court  has  no  power  to  settle  a  scheme  for  a  foreign  charity. 
JVl?/r  V.  Bonakei\  4  Eq.  655  ;  see  A.-G.  v.  Siurge^  19  B.  597. 

In  all  these  cases  it  must  appear  that  there  is  a  charitable 
intention.  The  mere  fact  that  a  gift  is  to  a  municipal  corpora- 
tion or  to  persons  described  as  trustees  of  a  charity  for  a 
purpose,  which  is  not  stated  to  be  charitable  and  is  not  dis- 
closed, affords  no  inference  that  there  is  a  general  charitable 
intent.  Gloucester  Corj)oration  v.  Wood,  3  Ha.  131 ;  8.  (7., 
Gloucester  Corporation  v.  Otborn,  1  H.  L.  272 ;  Aston  v.  Wood, 
6  Eq.  419 ;  see  Doe  d.  Toone  v.  Copestake,  6  East,  328. 

Where  a  discretion  is  left  to  trustees,  which  would  empower  Discretion  to 
them  to  apply  the  whole  of  the  gift  either  to  charitable  or  appV^e 
other  indefinite  purposes,  the  whole  gift  is  void,  as  it  does  not  ^^^^^ 
appear  that  the  chief  object  was  charity ;   and,  on  the  other  o^l»er  ladefi- 

,  ,  nite  objects. 

hand,  the  other  object  is  void  for  imcertainty.  Williams  v. 
Kershaw,  5  L.  J.  Ch.  84 ;  5  CI.  &  R  111  ;  James  v.  Allen,  3 
Mer.  17 ;  Morice  v.  Bishop  of  Durham,  9  Ves.  399 ;  10  Ves. 
521 ;  Ommaney  v.  Butcher,  T.  &  R.  260  ;  Vezey  v.  Jamson,  1 
S.  4  St.  69 ;  Kendall  v.  Granger,  5  B.  300 ;  Thompson  v. 
Thompson,  1  Coll.  398 ;  Down  v.  Worrall,  1  M.  &  K.  561 ; 
Boyle  V.  Boyle,  I.  R.  11  Eq.  433  ;  In  re  Hewitfs  Estate  ;  Mayor 
of  Gateshead  v.  Hudspeth,  49  L.  T.  587 ;  23  L.  J.  Ch.  132 ; 
Hunter  y.  A.-G.,  (1899)  A.  C.  309;  Gnmondv.  Grimond,  (1905) 
A.  C.  124;  see  In  re  Sutton;  Stone  v.  A.-G.,  28  Ch.  D.  464. 

The  trustees  cannot  exercise  their  discretion  and  appoint  the 
whole  to  charity.  In  re  Jarman^s  Estate  ;  Leavers  v.  Clayton,  8 
Ch.  D.  584. 

T.W.  B  B 
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Chap.  xzxn.  If    the  trustees    have    a  discretion    to  apportion    "between 

Discretion  to  charitable    objects    and    definite    ascertainable    objects    non- 

oh^ty  Mid  charitable,  the  trust  does  not  fail,  but  in  default  of  apportion- 

other  aaoer-  ment  by  the  trustees  the  Court  will  divide  the  fund  between 

tamable  / 

objects.  the  objects  charitable  and  non-charitable  equally.      A.-G.  v. 

Doyley^   4   Vin.   485 ;   7  Ves.   58,   n. ;    Salmhury  v.   Dentofi, 
3  K.  &  J.  529  ;    Crofton  v.  Frith,  20  L.  J.  Ch.  198  ;   Hunter  v. 
A,'G,,  (1899)  A.  C.  309 ;  see,  too,  lie  Hairs  Charity,  14  B.  115 ; 
In  re  Douglas ;  Ohert  v.  Harrow,  35  Ch.  D.  472. 
Gift  for  a  When  a  fund  is  given  for  a  particular  purpose  and  the 

purpose  surplus  is  given  to  chwity,  then,  if  the  primary  purpose  fails 

un^rt^^*^  and  it  cannot  be  ascertained  how  much  ought  to  have  been 
gift  of  surplus  expended  on  it,  the  gift  of  the  surplus  fails  also.  In  most 
of  the  oases  under  this  head  the  primary  purpose  was  one 
involving  a  substantial  outlay,  and  the  surplus  was  contem- 
plated as  being  of  small  amount,  and  the  testator  could  not 
hkve  intended  the  whole  fund  to  go  to  the  charitable  purpose  if 
the  primary  purpose  should  fail. 

For  instance,  where  there  was  a  direction  to  build  a  chapel, 
but  with  no  clue  as  to  the  kind  of  chapel  intended,  and  if  any 
surplus  should  remain  from  the  purchasing  or  building  the 
chapel  it  was  given  to  a  charitable  object,  the  gift  to  build  the 
chapel  being  void,  it  was  held  that  the  Court  could  not 
ascertain  what  ought  to  have  been  spent  on  it,  and  con- 
sequently the  whole  gift  failed.  Chapman  v.  Brown,  6  Ves. 
404  ;  A.'G,  v.  Hinxman,  2  J.  &  W.  270  ;  Limhrey  v.  Gurr,  6 
Mad.  151 ;  Cramp  v.  Play  foot,  4  K.  &  J.  479  ;  Fowler  v.  Fowler^ 
33  B.  616;  Kirkmann  v.  Lewis,  38  L.  J.  Ch.  570  ;  Re  Taylor; 
Martin  v.  Freeman,  58  L.  T.  538. 

On  the  other  hand,  if  the  primary  object  is  suflSoiently 

defiuite  to  enable  the  Court  to  ascertain  what  should  be  spent 

on  it,  it  will  do  so,  and  the  gift  of  the  surplus  will  be  valid. 

Cases  sujyra ;  and  see  Mitford  v.  Reynolds,  1  Ph.  185  ;    16  Sim. 

105 ;     Magistrates  of  Dundee  v.    Morris,   3   Macq.   134  ;     6 

W.  E.  556. 

Fund  io  bo  If  a  fund  is  to  be  applied  to  several  objects,  some  valid  and 

several  ^        somc  invalid,  the  Court  will,  if  possible,  ascertain  by  inquiry 

^^nT'^ld        ^^^  much  should  be  applied  to  each  object  (a).     If  it  comes  to 
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the  oonolusion  that  an  inquiry  would  not  lead  to  a  satisfactory  Chap,  xxxtt. 
result,  the  fund  will  be  equally  divided  between  the  objects,  at 
any  rate,  if  they  are  of  a  similar  kind ;  for  instance,  the  repair 
of  a  vault  not  in  a  church,  and  of  a  window  and  monument  in  a 
church  (6).  Adnam  y.  Cbfe,  6  B.  353  ;  In  re  Rigky's  TrmtSy  36 
L.  J.  Ch.  147;  Champney  v.  Davy^  11  Ch.  D.  949;  In  re 
Vaughan ;  Vaughan  v.  ThomaSy  33  Oh.  D.  187  (a) ;  ffoare  v. 
Osborne,  L.  E.  1  Eq.  585  (J). 

It  has  been  held  in  several  cases  that  where  a  fund  is  Traat  to  apply 
bequeathed  to  trustees  upon  trust  to  apply  so  much  of  the  tovoidobjeot, 
income  as  is  necessary  in  repairing  the  tomb  of  the  testator  chanty, 
not  in  a  church  and  to  apply  the  rest  in  charity,  the  result  is 
tbat,  the  trust  to  repair  the  tomb  being  void,  the  whole  income 
is  applicable  to  charity.     Ihk  v.  A.-G,,  4  Eq.  521 ;  Hunter  v. 
Bullock,  14  Eq.  45;   Dawson  v.   Small,  18   Eq.    114;   In   re 
Williams,  5  Ch.  D.  735  ;   In  re  Birkett,  9  Ch.  D.  576  ;  In  Vre 
Vaughan  ;  Vaughan  y.  Thomas,  33  Ch.  D.  187 ;  In  re  Rogerson; 
Bird  V.  Lee,  (1901)  1  Ch.  715. 

Jessel,  M.E.,  criticised  the  cases  in  In  re  Birkett,  Some  of 
them  appear  to  be  only  examples  of  the  principle  that  where  a 
particular  fund  is  given  as  to  part  to  A  and  as  to  the  residue  to 
B,  the  gift  to  A,  if  it  fails,  falls  into  the  particular  residue  and 
passes  to  B.  Those  in  which  there  was  no  gift  of  a  particular 
residue,  but  merely  a  gift  of  any  surplus  that  might  remain 
after  satisfying  the  void  objects,  are  more  difficult,  and  may 
have  to  be  reconsidered. 


V. — Lapse  in  Connection  with  Charities. 

A  gift  to  a  particular  charitable  society  or  institution  is  aiftto 
subject  to  the  doctfine  of  lapse.     If  therefore  the  society  has  ^lety  *ub- 
existed,  but  has  ceased  to  exist  at  the  date  of  the  will  (a),  or  jeut  to  lapse, 
then  exists,  but  ceases  to  exist  before  the  date  of  the  death  {b), 
the  gift  lapses.     Langford  v.  Gowland,  3  Giff.  617  ;  Makeown  v. 
Ardagh,  I.  R.  10  Eq.  445 ;  In  re  Ovey ;  Broadbent  v.  Barrow, 
29  Ch.  D.  560  (a) ;  Clark  v.  Taylor,  1  Dr.  642,  as  corrected  in 
In  re  Rymer ;  Rymer  v.  Stanfield,  (1895)  1  Ch.  19;  Fisk  v. 
A.'G.,  4  Eq.  521  (6). 

B  b2 
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Chap.  XXXIT. 

What  is 
extinction  of 
societ7. 

Not  a  total 
lofis. 


Dissolution  of 
ociety. 


Case  where 
several 
societies 
claim. 


Whether  a  society  or  institatioii  has  ceased  to  exist  or  not  is 
a  question  of  fact. 

It  may  exist  though  a  large  part  of  its  aotivity  has  ceased ; 
for  instance,  if  an  elementary  day  school  and  Sunday  school  has 
ceased  to  be  anything  but  a  Sunday  school.  Me  Waring; 
Hayicard  v.  A.-G.,  (1907)  1  Ch.  166. 

On  the  other  hand,  it  may  have  been  dissolved  and  be  clean 
gone. 

If  the  testator  is  the  society  and  it  exists  only  through  him 
and  by  his  exertions,  the  result  may  be  that  it  determines  with 
his  death,  and  there  is  a  lapse.  Re  Joy;  Purday  y.  Johnsofiy 
60  L.  T.  175. 

Another  case  is  where  its  funds  or  its  objects  have  been 
taken  over  by  another  similar  society  or  institution.  In  such  a 
case  the  first  society  or  institution  has  ceased  to  exist  and  there 
is  a  lapse.  Makeotcn  v.  Ardagh^  I.  R.  10  Eq.  448  ;  In  re  Ovey ; 
Broadbent  v.  Barrow,  29  Ch.  D.  660 ;  In  re  Rynier ;  Rymer  v. 
Stanfield,  (1895)  1  Ch.  19 ;  see,  too,  Lee  v.  Pain^  4  Ha.  201 
(Highbury  College). 

Again,  two  societies,  to  whom  legacies  are  given,  may  have 
amalgamated  in  such  a  way  as  to  preserve  both  in  the  amal- 
gamated body.  Each  society  may  continue  to  exist  for  the 
purpose  of  receiving  the  legacy.  Re  Joy ;  Purday  v.  Johnson, 
60  L.  T.  175. 

Another  case  is,  where  a  legacy  is  given  to  a  society 
described  by  a  particular  name,  but  such  society  never  has 
existed.  If  the  name  imports  a  charitable  object,  a  general 
charitable  intent  may  be  inferred,  and  the  gift  will  be  executed 
cypres.  Loscombc  v.  Wintringham^  13  B.  87  (society  for  the 
encouragement  of  good  servants)  ;  In  re  Clergy  Society,  2 
K.  &  J.  615 ;  In  re  Maguire,  9  Eq.  632  (Church  Pastoral  Aid 
Society  in  Ireland);  In  re  Davis;  Hannen  v.  Hillyer,  (1902) 
1  Ch.  876  (Home  for  the  Homeless). 

The  gift  may  be  to  a  society  which  has  never  existed  under 
the  name  mentic^ned,  but  there  may  be  several  societies  with 
names  resembling  the  name  mentioned  in  the  will. 

If  there  is  nothing  to  give  any  of  them  the  preference  the 
legacy  will  be  applied  cy  prks  and  may,  if  the  Attomey-G-eneral 
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consents,  be  divided  between  them.     Waller  v,   Childs,  Amb.  Chap.  XXXII. 
524;  Simon  v.  Barber,  5  Euss.  112;  Bennett  v.  Hayter,  2  B. 
81  ;    lie  AkJiin's   Trusts,  14  Eq.  230 ;    Be  Davies'   Trusts,  21 
W.  R.  154 ;  Be  Hyde's  Trusts,  22  W.  R.  69. 

If  the  society  or  association  existed  at  the  testator's  death,  Extinctioii  of 

Bocictv  &f tcir 

but  ceases  to  exist  before  the  legacy  is  paid,  the  fund  has  testator's 
become  devoted  to  charity,  and  will  be  applied  cy  prks,  Hayfer  ^  ' 
V.  Trego,  5  Russ.  113;  Incorporated  Soc.  v.  Price,  1  J.  &  Lat. 
498;  In  re  Templemoyle  School,  I.  R.  4  Eq.  295  ;  In  re  Slevin  ; 
Slecin  v.  Hepburn,  (1891)  2  Ch.  236;  In  re  Buck;  Bruty  v. 
Mackcy,  (1896)  2  Ch.  727;  Be  Villers-Wilkes ;  Bower  v.  Good- 
man,  72  L.  T.  323. 

The  gift  may  be  not  to  a  society  or  institution,  but  to  give  Giftior « 
effect  to  some  charitable  purpose.  Whether  this  is  ^so  or  not  is  purpoae. 
a  question  of  construction.  A  gift  in  terms  expressed  to  be 
given  to  a  building  known  as  the  "  Mann  Institute,"  founded 
by  the  testatrix,  but  never  legally  devoted  by  her  to  charitable 
purposes,  may  be  a  gift  for  the  charitable  purposes  for  which 
she  used  the  building.  In  re  Mann;  Hardy  v.  A.-O.,  (1903)  1 
Ch.  232. 

If  the  gift  is  for  a  charitable  purpose,  the  question  is,  is  the  Particular 
testator's  intention  to  promote  some  specific  and  well-defined  ^^iSon 
purpose  and  that  only,  or  is  there  a  general  charitable  intention, 
which  the  testator  wishes  to  carry  out  in  a  particular  way. 

In  the  former  ease  the  gift  fails  if  the  purpose  cannot  Particular 
be  carried  out.  A.-G.  v.  Bishop  of  Chester,  1  B.  C.  C.  444  ;  2  i„^J*o^n?y. 
M.  &  K.  579  (to  establish  a  Bishop  in  America) ;  A,-6.  v. 
Bishop  of  Oxford,  1  B.  C.  C.  444,  n. ;  4  Ves.  431  (to  build 
a  church  at  Wheatley)  ;  A.-G.  v.  Goulding,  2  B.  C.  C.  427; 
A,'G.  V.  Whitchurch,  3  Ves.  141;  and  Be  Taylor;  Martin 
V.  Freeman,  58  L.  T.  538  (all  cases  where  money  was  to 
be  applied  in  connection  with  a  charity  on  a  particular 
site,  which  was  not  effectually  devoted  to  charitable  uses) ; 
Cherry  v.  Mott,  1  M.  &  C.  136  ^to  buy  a  presentation  for  a  boy 
at  Christ's  Hospital  if  estate  suflScient,  which  it  was  not) ; 
Marsh  v.  Means,  3  Jur.  N.  S.  790  (for  continuing  a  periodical 
called  the  "  Voice  of  Humanity,"  which  had  not  been  published 
for  a  year  at  the  date  of  the  will  and  for  more  than  six  years 
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at  the  date  of  the  death) ;  In  re  White's  Trusts,  33  Ch.  D.  449 
(to  build  almshouses  when  a  site  could  be  obtained,  which 
was  found  impossible) ;  see  Hoare  v.  Hoare,  56  L.  T.  147 ; 
Ahhoti  V.  Fraser,  L.  E.  6  P.  C.  96.  Ru%seU  v.  Kelleit,  3  Sm. 
&  G.  264,  is  open  to  criticism ;  see  (1895)  1  Ch.  32. 

It  may  be  clear  at  the  testator's  death  that  the  purpose 
cannot  be  carried  out.  In  that  case  the  legacy  fails  at  onoe. 
Cases  supra. 

On  the  other  hand,  the  possibility  of  carrying  out  the 
testator's  intention  may  depend  upon  the  happening  of  some- 
thing after  his  death— the  obtaining  of  the  necessary  land, 
the  grant  of  a  charter,  the  passing  of  an  Act,  and  the  like. 
In  that  case  the  fund  will  be  retained  at  any  rate  for  a  limited 
time  to  see  whether  the  testator's  object  can  be  attained. 
A.'G.  V.  Bishop  of  Chester,  1  B.  C.  C.  444;  JSenshaw  v. 
Atkinson,  3  Mad.  306 ;  Baldwin  v.  Baldwin,  22  B.  419  ;  Sinneit 
V.  Herbert,  7  Ch.  232 ;  In  re  White's  Trusts,  33  Ch.  D.  449. 

If  there  is  an  immediate  gift  for  a  particular  charitable 
purpose,  which  cannot  be  carried  out  for  some  time,  but 
ultimately  becomes  capable  of  being  carried  out,  it  seems 
that  the  charity  has  the  same  rights  as  regards  interest  or 
intermediate  income  as  an  ordinary  legatee  would  haye. 
Forbes  v.  Forbes,  18  B.  562 ;  see  A.-G.  v.  Craven,  21  B.  392, 
where  there  was  perhaps  a  general  charitable  intention,  and 
see  the  cases  under  that  head  cited  below. 

If  the  purpose  contravenes  the  policy  of  a  statute,  the  gift  is 
void  and  goes  to  the  heir,  next  of  kin,  or  residuary  legatee,  as 
the  case  may  be.  Thrupp  v.  Collett,  26  B.  125 ;  Sims  v. 
QainUn,  16  Ir.  Ch.  191;  17  ib.  43;  Walsh  v.  WaUh,  I.  R 
4  Eq.  397. 

The  distinction  taken  by  the  M.E.  in  Ireland  between  a 
gift  prohibited  by  statute  and  a  gift  contrary  to  the  policy 
of  a  statute  was  not  supported  on  appeal,  and  appears  not  to 
have  been  taken  in  England. 

If  a  gift  for  a  charitable  purpose,  which  has  taken  effect, 
subsequently  fails,  the  fund  will  be  applied  cy  prls,  and  will 
not  fall  into  residue,  though  the  residue  is  itself  given  to 
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charity.     Mayor  of  Lyons  v.   Advocate- General  of  Bengal,    1  Chap.  XXXII. 
App.  C.  91 ;  see  A.-G.  v.  Lay,  (1900)  1  Ch.  31. 

If  there  is  a  general  charitable  intention  with  a  particular  General 
mode  of  carrying  it  out  which  is  impossible,  the  fund  will  be  Ltent^with 
applied  cy  prh.     Biscoe  v.  Jackson,  35  Ch.  D.  460 ;    Wallis  v.  ^*^^°^" 
A.'G.for  Neiv  Zealand,  (1903)  A.  C.  173.  ^g  ft  mSt!^" 

If  there  is  a  general  charitable  intent,  the  income  goes 
with  the  capita],  and  the  residuary  legatees  or  next  of  kin 
have  no  right  to  income  accruing  before  any  application  of 
the  fund  is  possible.  A,-G,  v.  Boicyer,  3  Ves.  714;  A.-G,  v. 
Craven,  21  B.  392 ;  C/mtnberlayne  v.  Brockett,  8  Ch.  206. 

Another  class  of  cases  is,  where  a  gift  is  mcwie  to  a  particular  Gift  to  a 
society  or  institution,   and    is    expressed  to  be  made  for  a  ^^^^^^^^^ 

•^  '  ^  purpose. 

charitable  pui'pose  and  not  merely  for  the  benefit  of  the 
society  or  institution.  The  non-existence  of  the  society  or 
institution  at  the  testator's  death  is  not  material.  It  is  merely 
the  case  of  the  failure  of  the  trustee.  A.-G,  v.  Stei)hem, 
3  M.  &  K.  347;  Marbh  v.  A.-G,,  2  J.  &  H.  61,  explained  in 
In  re  Rymer ;  Rymer  v.  Stanficld,  (1895)  1  Ch.  19,  25,  33; 
Tempkmoyle  School,  1.  R.  4  Eq.  295. 


VI. — Increase  of  Rents  of  Land  Given  to  Charity. 

In  the  case  of  land  given   to   colleges  or  city  guilds  or  Land  devoted 
municipal    corporations    for   charitable    purposes,    where    the  i^crease^of" 
rents  of  the  land  have  largely  increased,  difficulties  have  often  ™^**- 
arisen  as  to  the  application  of  the  increase. 

If  all  the  rents  and  profits  of  land  are  given  to  charity,  that  Gift  of  the 
is  a  gift  of  the  land  itself,  and  any  increase  in  the  value  of  rents, 
the  land  and  in  the  amount  of   the  rents  belongs  to  charity. 
See  A,'G.  v.  Winehehea,  3  B.  C.  C.  374;  Aberdeen  University  v. 
Irvine,  L.  R.  1  H.  L.  Sc.  289. 

If  certain  charitable  payments  are  directed,  and  the  residue 
of  the  rents  is  directed  to  be  applied  for  a  purpose  which  may 
not  exhaust  it — for  instance,  for  the  reparation  of  the  buildings 
on  the  land — the  whole  is  dedicated  to  charity,  and  if  there  is 
more  than  is  wanted  it  must  be  applied  cy  prh.     Merchant 
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Chtp.  XXXII.  Tayhrs'  Co.  v.  A.-O.,  6  Ch.  512;  A.-O.  v.  Wax  Chandlers'  Co., 
L.  H.  6  H.  L.  1. 

The  whole  of  the  rent  may  not  in  terms  be  given  to  charity, 
bat  payments  may  be  directed  for  charitable  purposes  which  in 
fact  exhaust  the  rents  at  the  time.  The  result  is  the  same  as 
when  the  whole  of  the  rents  is  given  to  charity.  Thetford  School 
Case,  8  Rep.  130  b ;  A.-G.  v.  Johnson^  Amb.  189 ;  A.-G.  v. 
Coventry,  2  Vem.  357 ;  2  J.  &  W.  305,  n. ;  3  Mad.  353. 

In  such  cases  the  increase  is  apportioned  between  the  several 
charitable  objects,  subject  to  the  discretion  of  the  Court  to  vary 
the  proportions.  A.-G,  v.  Marchant^  3  Eq.  424 ;  In  re  Campden 
Charities,  18  Ch.  D.  310 ;  see  A.^G,  v.  Jesus  College,  Oxford^ 
29  B.  166. 

Surplus  not         jf  ^  small  surplus  of  the  rents  is  left  unappropriated,  it  is  a 

appropriated.  ,  ^         ,  .     . 

question  of  construction  whether  that  surplus  is  intended  to 
belong  to  the  donees  beneficially,  or  whether  in  effect  the  whole 
is  devoted  to  charity.  A,'G.  v.  Bristol  Cotporation,  2  J.  A  W. 
294;  Mercers'  Co,  v.  A.-G.,  2  Bl.  N.  S.  165. 

In  some  cases  the  surplus  rents  are  expressly  or  by  implica- 
tion given  to  the  college  or  guild  or  corporation.  Beverley 
Corporation  v.  A.-G.,  6  H.  L.  310. 

As  to  this  the  question  may  arise,  whether  the  surplus  so 
given  is  a  definite  sum  {a),  or  whether  it  is  intended  to  include 
the  surplus  whatever  it  may  be  (6).  In  the  former  case  the 
increase  is  divisible  rateably  between  the  charitable  purposes 
and  the  donees  of  the  surplus.  In  the  latter  the  donees  of  the 
surplus  take  the  whole  benefit  of  the  increase.  A.-G.  v. 
Coopers'  Co,,  3  B.  29 ;  A,-G.\.  Drapers'  Co.,  i  B.  67  (a); 
A.-G.  V.  Smythies,  2  B.  &  M.  717;  A.-G,  v.  Brazen  Nose 
College,  2  CI.  &  F.  295 ;  A.-G.  v.  Bristol  Corporation,  2  J.  A 
W.  294  ;  South  Molton  Corporation  v.  A.-G,,  5  H.  L.  1 ; 
Beverley  Corporation  v.  A.-G.,  6  H.  L.  310 ;  A.-G.  v.  Dean  of 
Windsor,  8  H.  L.  369  (6). 

The  true  construction  of  the  gift  may  be,  that  the  donees  are 
to  take  subject  to  the  obligation  of  making  certain  charitable 
payments.  In  that  case  the  surplus  including  any  increase 
belongs  to  the  donees.  A.-G.  v.  Bristol  Corporation,  2  J.  A  W. 
294 ;  A.'G.  v.  Brazen  Nose  College,  2  CI.  A  F.  295;  A.-G.  v. 
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Cordtcainers*  Co.,  3  M.  &  K.  634;  A.-O.  v.  6?rocm'  Co.,  6  B.  Ch*p.  ^mi- 
526 ;  A.'G.  v.  Trinity  College,  Cambridge,  24  B.  383 ;  A.-G.  v. 
Bean  of  Windsor,  8  H.  L.  369. 

VII. — ^Administration  of  Charitable  Gifts. 

Where  the  gift  is  for  general  charitable  purposes  without  the  AdminiBtra- 
intervention  of  a  trustee,  it  must  be  administered  under  the  gj^  Manual, 
authority  of  the  Crown,  to  be  obtained  by  letters  missive  under 
the  sign  manual.      De  Costa  v.  De  Pas,  Arab.  228;  A.-G.  v. 
Herrivk,  ib.  712 ;  Kane  v.  Cosgrave,  I.  R.  10  Eq.  211 ;  see  Felan 
V.  Riisseli,  4  It.  Eq.  701. 

Where  the  gift  is  to  trustees  for  charitable  purposes,  whether  Adminiatra- 
special  or  general,  the  Court  will,  if  necessary,  administer  the  o/schemB?*"* 
fund  by  means  of  a  scheme.   Moggridge  v.  T/iachcell,  7  Ves.  36 ; 
Paice  V.  Archbishop  of  Canterbury/,  14  Ves.  364;  In  re  Pyne; 
Lilley  v.  A.-G.,  (1903)  1  Ch.  83. 

But  though  the  Court  has  discretion  in  such  cases  to  settle  Dificretion  of 

^1*11  ft  ijAf^l  Tl  Ofj 

a  scheme,  yet,  if  the  trustees  are  proper  persons,  and  are  willing  interfered 
to  act,  it  will  allow  them  to  receive  and  administer  the  fund,  ^^^*^- 
more  especially  in  cases  where  a  discretion  is  conferred  upon 
them.  Society  for  P.  G.  v.  A.-G.,  3  Russ.  142;  In  re  Lea; 
Lea  V.  Cooke,  34  Ch.  D.  528 ;  Warren  v.  CUincy,  (1898)  1  Ir. 
127  ;  Richardson  v.  Murphy,  (1903)  1  Ir.  227  ;  see  Wellbelovcd 
V.  Jones,  1  S.  &  St.  43 ;  Coiporaiion  of  Sons  of  Clergy  v.  Mose, 
9  Sim.  610. 

And  if  an  annual  sum  is  given  to  a  person  for  his  life  to  be  Distribution 
distributed  in  charity,  the  Court  will  not  interfere  with  the  Bum. 
discretion  of  the  trustee  by  settling  a  scheme.     Bennett  v.  Hony- 
wood,  Amb.  708 ;    Waldo  v.  Caley,  16  Ves.  206  ;  Horde  v.  Earl 
of  Suffolk,  2  M.  &  K.  59. 

Where  a  sum  is  given  to  a  charitable  institution  for  the  Payment  to 
purposes  of  the  institution,  the  fund  will  be  paid  over  without  inrtUution. 
a  scheme,  and  the  fund  may  be  paid  to  the  institution,  even 
where  the  gift  is  to  a  trustee,  with  a  discretion  to  apply  the 
same  for  the  benefit  of  the  institution,  and  the  trustee  dies 
before  the  testator.  Walsh  v.  Gladstone,  1  Ph.  290 ;  In  bonis 
McAuhffe,  44  W.  R.  304. 
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charity. 


Chap.  XXXII.  I£  a  fund  is  given  for  charitable  purposes  in  Sootland,  it  will 
Charitable  be  handed  over  to  trustees  in  Scotland  if  there  are  anj  available, 
y^^S^I"       and  if   not  and  a  scheme  is  necessary,  the   executor  or  the 

Attorney- General  will  be   authorised  to  apply  to  the  Scotch 

Courts  for  a  scheme.     Provoat  of  Edinburgh  v.  Aubery^  Amb. 

236 ;  A.-G.  v.  Lepine,  2  Sw.  181 ;  Emery  v.  Hill,  1  Russ.  112; 

Forbes  v.  Forbes,  18  B.  552  ;  In  re  Eraser ;   Yeates  v.  Eraser,  22 

Ch.  D.  827. 
Gifttoforeign      In   the  case  of  a   gift   to  foreim   trustees  for    charitable 

trustees  for  . 

purposes,  the  fund  will  be  handed  over  to  the  foreign  trustees  to 
be  administered  by  them,  though  the  Court  here  has  no  control 
over  them.  Monet  v.  Vu  Ilia  my,  1  Buss.  117,  n. ;  Se  Geek; 
E-eund  v.  Steward,  69  L.  T.  819;  see  Re  Davis's  Trust,  61 
L.  T.  430. 

If  the  foreign  trustees  disclaim,  the  Court  has  no  power  to 
settle  a  scheme,  and  the  gift  fails.  A.-G.  v.  Sturge,  19  B.  597 ; 
New  V.  Bonaker,  4  Eq.  655. 

The  Attorney-General  has  no  authority  or  duty  in  relation 
to  the  administration  of  a  foreign  charity.  But  it  is  within 
his  ofRce  to  see  that  money  given  to  a  foreign  charity  is 
properly  secured.  A.-O.  v.  Sturge,  19  B.  597 ;  Neiv  v.  Bonaker, 
4  Eq.  655. 

Where  a  testatrix  gave  a  sum  to  endow  a  church,  subject 
to  certain  conditions  as  to  the  services,  the  Court  held  the 
conditions  to  be  continuing  and  retained  the  fund  in  Court, 
paying  the  income  to  the  incumbent  so  loug  as  he  performed 
the  conditions.  In  re  Robinson ;  Wright  v.  Tugwell,  (1892)  1 
Ch.  95. 


Fund  when 
retained  in 
Court. 


VIII. — Restrictions  on  Gifts  to  Charity. 


Hortmain  and 
Charitable 
Uses  Act, 
1891. 


Before  the  passing  of  the  Mortmain  and  Charitable  Uses  Act, 
1891  (54  &  55  Vict.  c.  73),  land  and  impure  personalty  could 
not  be  given  by  will  to  charity. 

But  the  law  has  been  altered  by  that  Act,  which  applies 
only  to  testators  dying  after  the  passing  of  the  Act  (the  5th 
August,  1891) ;  and  does  not  extend  to  Scotland  or  Ireland. 

The  Act  provides  (sect.  3)  that  land  in  the  Mortmain, , and 
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Charitable  Uses  Act,  1888,  and  in  this  Act  shall  include  telle-  Chap,  xxzil. 
ments  and  hereditaments,   corporeal   or    incorporeal,   of    any 
tenure,  but  not  monej  secured  on  land  or  other  personal  estate 
arising  from  or  connected  with  land. 

If  the  income  of  land  is  given  to  charity  during  a  limited  income  of 
period,  this  is  land  within  the  Act.  In  re  Ryland;  Roper  v.  fOT^i^Ued 
Ryland,  (1903)  1  Ch.  467.  Period. 

Land  devised  on  trust  for  sale,  whether   immediately  or  Land  devised 
after  a  life  interest,  is  personal  estate  arising  from  land,  and  is  ^^"**  *^' 
therefore  not  within  sect.  5.   In  re  Wilkimon  ;  Esam  v.  A.-G.j 
(1902)   1   Ch.  841;  In  re  Sidebottam ;    Beeky  v.    Waterhome, 
(1902)  2  Ch.  389  ;   In  re  Ryland;  Roper  v.  Ryland,  (1903)  1 
Ch.  467. 

Sect.  5  pro\'ides  that  land  may  be  given  by  will  to  or  for 
the  benefit  of  any  charitable  use,  but  such  land  shall,  notwith- 
standing anything  in  the  will  contained  to  the  contrary,  be  sold 
within  one  year  from  the  death  of  the  testator,  or  such  ex- 
tended period  as  may  be  determined  by  the  High  Court,  or 
any  judge  thereof  sitting  at  Chambers,  or  by  the  Charity  Com- 
missioners. 

Under  this  section  the  Court  may  from  time  to  time  extend 
the  time,  if  the  circumstances  require  it.  In  re  Sidebottom; 
Beeley  v.  Sidebottofn,  (1901)  2  Ch.  1. 

Sect.  6  provides  that  upon  the  expiration  of  the  time  limited 
for  the  sale  of  any  lands,  the  lands  unsold  shall  vest  in  the 
official  trustee  of  charity  lands,  and  the  Charity  Commissioners 
are  to  take  steps  for  the  sale  of  the  land. 

Sect.  7  provides  that  any  personal  estate  by  will  directed  to  be 
laid  out  in  the  purchase  of  land  to  or  for  the  benefit  of  any 
charitable  uses  shall,  except  as  hereinafter  provided,  be  held  to 
or  for  the  benefit  of  the  charitable  uses  as  though  there  had 
been  no  such  direction  to  lay  it  out  in  the  purchase  of  land. 

Sect.  8  gives  power  to  the  Court  and  the  Charity  Commis- 
sioners, if  satisfied  that  land  assured  by  will  to  or  for  the 
benefit  of  any  charitable  use,  or  proposed  to  be  purchased 
out  of  personal  estate  by  will  directed  to  be  laid  out  in  the 
purchase  of  land,  is  required  for  actual  occupation  for  the 
purposes  of  the  charity,  and  not  as  an  investment,  by  order 
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Chap.  XXXII.  to  sanction  the  retention  or  acquisition  as  the  case  may  be  of 
such  land. 

Where  personalty  is  directed  to  be  laid  out  in  the  purchase 
of  land  as  sites  for  the  erection  of  model  dwellings  and  houses 
for  use  and  occupation  by  the  poor  to  be  let  at  such  rents  below 
the  full  rents  as  the  trustees  think  fit,  a  valid  charitable  trust  is 
created  under  sects.  7  and  8.  In  re  Sutton ;  Lewis  v.  Sutton, 
(1901)  2  Ch.  640. 

Where  a  testator,  by  will  made  before,  but  coming  into 
operation  after  the  passing  of  the  Act,  gave  his  residue  upon 
trust  to  pay  "  such  part  of  my  said  residuary  trust  estate  which 
by  law  may  be  given  for  charitable  purposes  "  to  a  charity,  it 
was  held  that  the  whole  residue  passed  under  the  gift.  In  re 
Bridger ;  Brompton  Hof^pital  for  Consumption  v.  LeiciSy  (1893) 
1  Ch.  44 ;  (1894)  1  Ch.  297. 

The  Act  applies  to  gifts  in  remainder,  as  a  future  interest  in 
land  may  be  sold  under  the  Act.  In  re  Hunie  ;  Forbes  v.  HuniCy 
(1895)  1  Ch.  422. 

Act  of  1888.  Cases  to  which  the  Act  does  not  apply  are  governed  by  the 
Mortmain  and  Charitable  Uses  Act,  1888  (51  &  52  Vict.  c.  42), 
which  repealed  and  substantially  re-enacted  the  Statute  of 
Mortmain  (9  Geo.  II.  c.  36). 

The  Act  of  1888,  s.  13  (I),  provides  in  effect  that  the  repeal 
of  the  Act  9  Geo.  II.  c.  36,  shall  not  affect  the  past  operation  of 
that  enactment,  or  any  instrument  executed  before  the  passing 
of  the  Act. 

It  may,  therefore,  still  be  necessary  to  consider  the  Act  of 
9  Geo.  II.  c.  36,  as  regards  testators  who  died  before  the  13th 
August,  1888,  and  possibly  also  as  regards  testators  who  died 
after  that  date  but  made  their  wills  before  it. 

The  cases  decided  under  the  old  law  are  therefore  retained. 

Legacy  duty.  If  a  charitable  legacy  was  given  free  of  duty,  this  was  in 
effect  a  gift  of  the  duty,  which  could  not  therefore  be  paid  out 
of  impure  personalty.     Wilkinson  v.  Barber,  14  Eq.  96. 

"What  is  an  A.  The  decisions  are  numerous  as  to  what  is  an  interest  in 

land  within     l^nd  within  the  Statute  of  Mortmain. 

the  statute.  j    rpj^^  testator's  death  is  the  time  to  ascertain  the  pure 

personalty. 
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A  gift  of  a  reversionary  interest  in  personalty  under  a  settle-  Cliap.  XXXII. 
ment,  which  at  the  testator's  death  is  invested  on  mortgage  of  Gift  of 
real  estate,  is  within  the  Act,  though  before  the  reversion  falls  [nveated^on 
into  possession  it  is  invested  in  pure  personalty.     Re  Prichard^s  naorfcgage. 
Settlement;  Playne  v.  Ticisden,  88  L.  T.  197. 

Where  a  gift  is  made  to  a  charity  at  a  future  time  and  power  investment 
is  given  to  the  trustees  by  the  will  to  invest  in  real  security,  this  in  r^^uy^ot 
does  not  alter  the  character  of  the  pure  personalty,  nor  does  an  material. 
actual  investment  by  the  trustees  in  real  security  have  that  ' 
efiect.     Curtis  Y.  Huttoiiy  14  Ves.  537,  539;   In  re  Hamilton; 
Cadogan  v.  Fitzray,  (1896)  2  Ch.  617. 

But  under  a  gift,  after  a  life  interest,  of  so  much  of  the  Reference  to 
estate,  as  is  then  invested  upon  securities,  which  can  be  given  to  found  at  a 
charity,  money  invested  by  the  trustees  on  mortgage  will  not  ^^^^^  ^**®- 
pass.     Re  Corcoran ;  Corcoran  v.  Riddell^  67  L.  T.  754. 

2.  Money  to  arise  from  the  sale  of  land  directed  by  the  Monej  to 
testator,  though  the  land  is  devoted  to  partnership  purposes,  giSrof  land, 
is  within  the  statute.      Page  v.   Leapingtcell,   18  Ves.   463 ; 

British  Museum  v.  White,  2  S.  &  St.  694 ;   Thornher  v.  Wtlson, 

4  Dr.   350 ;    Incorporated  Church  Building   Society  v.    Coles, 

5  D.  M.  &  Q.  324 ;  Ashworth  v.  Munn,  28  W.  R.  965 ;  47 
L.  J.  Ch.  747;  15  Ch.  D.  563. 

So  is  the  purchase-money  for  land  contracted  to  be  sold  by  Lien  for 
the  testator,  but  in  respect  of  which  he  has  a  lien  at  his  death,  money. *^' 
and  also  a  premium  payable  to  the  testator  in  respect  of  a  lease 
granted  at  a  low  rent.     Harrison  v.  Harrison,  1  R.  &  M.  71 ; 
Shepheard  v.  Beetham,  6  Ch.  D.  597. 

3.  On  the  question,  whether  money  to  arise  from  the  sale  of  Money  to 
land  under  an  instrument  other  than  the  testator's  will  is  within  gairofTand 
the  Act,  the  oases  are  not  entirely  satisfactory.  te^t^to*''^"ll 

Where  land  is  given  by  a  first  testator  on  trust  for  sale, 
a  gift  of  the  proceeds  by  the  will  of  a  second  testator  is  within 
the  Act  if  the  time  for  selling  the  land  has  not  arrived  at  the 
death  of  the  second  testator,  or  if  the  land  has  not  in  fact  been 
sold,  and  the  second  testator  might  have  elected  to  take  it  as 
land.  Brook  v.  Badky,  4  Eq.  106 ;  3  Ch.  672 ;  Lucas  v.  Jones, 
4  Eq.  73 ;  A.-G.  v.  Harley,  5  Mad.  321. 

Where  land  is  given  by  a  first  testator  on  trust  for  sale 
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Ohap.ZXXil.  and  division  among  several  persons,  a  gift  of  the  proceeds 
by  the  will  of  a  second  testator,  which  does  not  take  effect 
till  after  the  death  of  the  first,  is  it  seems  within  the  Act, 
if  the  property  has  not  in  fact  been  sold  before  the  second 
testator's  death.  Marsh  v.  A.-G.,  2  J.  &  H.  61,  is  overruled 
by  Brook  v.  Badleijy  3  Ch.  672;  see  Anhtcorth  v.  Munn^  15 
Ch.  D.  663. 

The  case  has  been  held  not  within  the  Act,  where  leaseholds 
have  been  given  on  trust  for  sale  to  pay  debts,  and  have  been 
sold  by  the  executors,  in  course  of  administration,  after  the 
death  of  the  second  testator,  though  the  pure  personalty 
was  enough  to  satisfy  the  debts.  Shadbolt  v.  Thornton^ 
17  Sim.  49;  13  Jur.  597;  but  this  case  is  of  very  doubtful 
authority.     See  Lucas  v.    Jones^  supra;   Aspinall  v.   Bourne^ 

29  B.  462. 

4.  Further,  within  the  Act  are  the  proceeds  of  growing 
crops  (ff),  leaseholds  (6),  money  secured  by  mortgage  of  land(c), 
or  charged  upon  land  («?),  including  equitable  mortgages  (e), 
and  mortgages  of  leaseholds  (/).  Symonds  v.  Marine  Society, 
2  Giff.  325  (a)  ;  Johnston  v.  Sicann^  3  Mad.  457 ;  Paice  v. 
Archhishop  of  Canterbury^  14  Yes.  364 ;  Entwistle  v.  DaviSy 
4  Eq.  272  {h)  ;  White  v.  Evans,  4  Ves.  21 ;  Corbyn  v.  French, 
4  Ves.  418 ;  Currie  v.  Pye,  17  Ves.  462 ;  Paice  v.  Archbishop 
of  Cantei'bury,  14  Ves.  364  {c) ;  A,-0.  v.  Harletj,  5  Mad.  321 ; 
Harrison  v.  Harrison,  1  R.  &  M.  71  {d) ;  Alexander  v.  Brame, 

30  B.  153  {e)  ;  Chester  v.  Chester,  12  Bq.  444  (/). 

Money  secured  by  mortgage  of  a  life  interest  in  a  fund 
invested  on  mortgage  of  land  is  not,  but  money  secured  by 
mortgage  of  the  life  interest  and  reversion  in  such  a  fund  is 
within  the  Act,  as  in  the  latter  case  the  mortgagee  could  by 
foreclosure  make  himself  the  owner  of  the  security  upon  which 
the  fund  is  invested.  In  re  Watts;  Cornford  v.  Elliott,  27 
Ch.  D.  319  ;  29  Ch.  D.  947. 


Crops, 
leaseholds, 
mortgages 
and  charges. 


Mortgage  of 
real  and 
personal 
property. 


5.  Though  personalty  may  happen  to  be  included  in  a  mort- 
gage given  by  will,  the  bequest  will  not  be  apportioned,  nor 
will  there  be  an  apportionment,  if  the  bequest  is  of  a  sum 
charged  upon  realty  and  personalty  by  a  prior  testator.     Brook 
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V.  Badley,  L.  E.  3  Ch.  672 ;  see  7n  re  HiWs  Trusts,  16  Ch.  D.  Chap.  xxxn. 
173;  In  re  Watts;  ComfordY,  Elliott,  supra. 

But  if  a  sum  is  secured  by  a  promissory  note  and  a  mortgage 
by  deposit,  and  the  property  mortgaged  is  worth  only  half  the 
debt,  the  bequest  is  valid  as  regards  the  portion  not  Eecured  by 
the  mortgage.     Smith  v.  Sopwith,  W.  N.  1877,  208. 

6.  Within  the  statute  are  arrears  of  interest  diie  on  a  mort-  Arrears  of 
gage,  and  rent  accrued  due  since  the  testator's  death  on  land  ment  charged 
contracted  to  be  sold,  and  a  judgment  debt,  if  it  is  a  charge  ^^ 

upon  realty.  Alexander  v  Brame,  30  B.  153  ;  Edwards  v.  Hall, 
11  Ha.  1 ;  Collinson  v.  Pater,  2  R.  &  M..  344. 

7.  A  voluntary  covenant  to  leave  money  by  will  to  a  charity  Voluntary 
is  in  substance  a  legacy,  and  is  void  if  the  testator  leaves  only  leave  money 
real  assets;  if  he  leaves  mixed  assets,  there  will  be  an  abatement  TOj^ds^real 
in  the  proportion  of  the  pure  to  the  impure  personalty.     Jeffnes  *«««*». 

V.  Alexander,  7  D.  M.  &  G.  525 ;  8  H.  L.  594 ;  Fox  v.  Lmcndea, 
19  Eq.  453. 

But  where  A  covenants  to  pay  a  sum  to  trustees  for  B 
for  life  with  remainder  as  B  appoints,  and  B  appoints  to  a 
charity,  the  appointment  is  good,  though  the  sum  may  be  pay- 
able out  of  impure  personalty  of  A.  In  re  Rohson  ;  Emley  v. 
Davidson,  19  Ch.  D.  156. 

8.  Shares  in  companies,  whether  incorporated  or  not,  are  not  Shares  in 
within  the  statute,  provided  land  is  held  by  them  only  for  the  S^i^  ^" 
common  purposes  of  the  undertaking,  and  this  is  the  case  JV^^T^?*^ 

tne  Sv&rute. 

whether  the  shares  are  declared  to  be  personal  estate  or  not, 
provided  the  right  of  the  shareholder  is  merely  to  call  for 
a  share  of  the  profits,  and  not  for  a  specific  part  of  the  land 
itself.  Walker  v.  Milne,  11  B.  507;  Myers  v,  Perigal,  11 
C.  B.  90;  2  D.  M.  &  G.  599;  Edicards  v.  Hall,  11  Ila.  1; 
6  D.  M.  &  G.  74 ;  Eayter  v.  Tucker,  4  K.  &  J.  243 ;  Enfwidle 
V.  Davis,  4  Eq.  272.  Morris  v.  Glyn,  28  B.  218,  cannot  be 
considered  law. 

The  surplus  lands  stock  of  the  Metropolitan  Kailway  has 
been  held  pure  personalty  within  this  principle.  Re  Hollon; 
Forbes  v.  Hardcastle,  68  L.  T.  ItiO  ;  69  L.  T.  425. 

It  makes  no  difference  that  the  company,  whose  shares  are  in 
question,  has  placed  itself  in  the  position  of  landlord,  by  letting 
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definite  pro- 
i>ortion  of 
land. 


Railway 
debentures 
are 
the  Act. 


Chap.  XXXII.  its  land  to  another  company.  Linky  v.  Taylor^  1  Gift.  67 ;  2 
D.  P.  &  J.  84. 

unless  each  But  if  the  land  is  held  in  trust  for  eaoh  individual  share- 

entSed  to  a"  holder  in  proportion  to  his  shares,  so  that  each  shareholder  has 
a  direct  and  definite  interest  in  the  land,  the  shares  are  within 
the  statute.  Baxter  v.  Brown y  7  M.  &  Gr.  198.  See  Watson  v. 
Spratley,  10  Ex.  222. 

9.  As  to  charges  created  by  public  statutory  undertakings: — 
a.  The  debentures,  mortgage  debentures  and  debenture  stock 
n^t^^hin  ^^  railway  companies  are  not  within  the  Act,  whatever  may  be 
the  form  of  the  instruments  creating  them.  Walker  v.  Mihie^ 
11  B.  507;  Holdsicorth  v.  Davenport,  3  Oh.  D.  186;  In  re 
MitcheWs  Estate ;  Mitchell  v.  Mobcrly,  6  Ch.  D.  655  ;  Attree  v. 
Saice,  9  Ch.  D.  337;  Re  Yerbury'a  Estate;  Ker  v.  Dent^ 
62  L.  T.  55 ;  overruling  Ashton  v.  Lord  Langdale,  4  De 
G.  &  S.  402. 

The  principle  of  these  decisions  is,  that  a  charge,  which  only 
gives  a  right  to  the  net  earnings  of  an  undertaking,  does  not 
confer  an  interest  in  land ;  and  although  tolls  derived  from  land 
may  also  be  charged,  they  are  only  charged  incidentally  to  the 
charge  on  the  undertaking. 

On  the  same  principle,  a  waterworks  mortgage  issued  by  a 
corporation,  charging  the  rents,  rates,  and  waterworks,  has  been 
held  outside  the  Act,  on  the  ground  that  it  was  practically 
a  mortgage  of  the  undertaking.  In  re  Parker ;  Wignall  v. 
Park,  (1891)  1  Ch.  6S2 ;  not  following  Chandler  v.  Howell,  4 
Ch.  D.  651. 

b.  Bonds  of  a  corporation  charging  the  borough  fund  are  not 
-v^dthin  the  Act,  although  the  fund  arises  partly  from  the  rents 
of  land.  The  principle  is,  that  the  charge  is  only  a  charge  on 
the  floating  balance  of  a  fund  remaining  after  purposes  made 
prior  to  the  charge  by  statute  have  been  satisfied,  and  that, 
therefore,  a  receiver  of  the  rents  could  not  be  appointed.  In  re 
Thompson;  Bedford y.  Teal,  45  Ch.  D.  161. 

Bonds  charging  the  district  fund  created  by  the  Public 
Health  Act,  1875,  are  probably  not  within  the  Act,  although 
the  fund  is  partly  composed  of  the  proceeds  of  sale  of  surplus 


Waterworks 
mortg'age. 


Corporation 
bondd. 
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lands  directed  by  statute  to  be  aold;  and  certainly  not  within  Chap,  xxxii. 
the  Act  if  there  are  no  surplus  lands.     In  re  Thompsony  supra. 

Leeds  corporation  debenture  stock,  which  is  by  statute 
charged  "  upon  the  revenues  of  all  landed  and  other  property  " 
of  the  corporation,  is  not  within  the  Act.  In  re  Pickard; 
Elmsley  v.  Mitchell,  (18f^4)  2  Ch.  88 ;  3  Ch.  704. 

Manchester  corporation  debentiure  stock,  which  is  by  statute 
a  charge  upon  "  the  city  rate  and  all  landed  and  other  property 
vested  in  or  belonging  to  the  corporation"  and  Metropolitan 
Consolidated  Stock,  which  is  a  charge  "  indifferently  on  the 
whole  of  the  lands,  rents,  and  property  *'  of  the  Metropolitan 
Board  of  Works,  are  within  the  Act.  Re  Holmes ;  Holmes  v. 
Holmes,  63  L.  T.  477 ;  60  L.  J.  Ch.  267 ;  Cluff  v.  Cliiff,  2 
Ch.  D.  222;  In  re  Crossley ;  Birrcll  v.  Green/tough,  (1897) 
1  Ch.  928. 

c.  Where  there  is  a  charge  on  specific  tolls,  rates,  or  dues,  Charpre  on 

,         ,      ,  ,  ,  specifio  tolls. 

the  charge  is  within  the  Act,  if  the  toll,  rate,  or  due  is  an 
interest  in,  or  connected  with  land.  Knapp  v.  Willimm,  4  Ves. 
430,  n. ;  In  re  Christmas ;  Martin  v.  Lacon,  33  Ch.  D.  332  ;  //* 
re  David;  Buckley  v.  Royal  National  Lifeboat  Institution,  41 
Ch.  D.  168;  43  Ch.  D.  27. 

Thus,  duties  leviable  by  harbour  commissioners  on  all  ships 
coming  within  certain  limits,  whether  they  use  the  land  of  the 
commissioners  or  not,  are  not  connected  with  land;  but  tolls 
received  for  passing  over  a  bridge,  the  approaches  to  which 
belong  to  the  mortgagors,  are  connected  with  land.  In  re 
Christmas,  supra ;  In  re  David,  supra. 

d.  The  principle  of  Attree   v.  Hawe  has  no  application  to  Charge  on 
cases  in  which  tolls,  rates  or  dues  are  specifically  mortgaged  poor  rates. 
{In  re  Christmas,  supra;  In  re  David,  supra),  but  it  has  been 
sometimes  treated  as  governing  such  cases.     Thus,  a  charge  by 
justices  of  the  peace  on  the  security  of  the  police  rates  since 

the  County  Bates  Act,  1844  (7  &  8  Vict.  c.  33)  {In  re  Harris  ; 
Jackson  v.  Governors  of  Queen  Anne's  Bounty,  15  Ch.  D.  561), 
and  a  charge  on  rates  leviable  by  distress  in  the  same  manner 
as  poor  rates  {Jerois  v.  Lawrence,  22  Ch.  D.  202),  have  been 
held— in  both  cases  on  the  authority  of  Attree  v.  Hawe — to  be 
outside  the  Act.  But  probably  the  older  cases,  which  decided 
T.w.  c  c 
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that  police  rates  and  poor  rates  were  within  the  Act,  would  now 
be  upheld.  Hotcae  v.  Ch^ipmatiy  4  Ves.  542 ;  Finch  v.  Squire^  10 
Ves.  41 ;  Thornton  v.  Kempson,  Kay,  592 ;  see  In  re  Christmas ; 
Martin  v.  Lacon,  33  Ch.  D.  342. 

10.  Arrears  of  rent  due  at  the  testator's  death  (a),  appor- 
tioned rent  (6),  a  royalty  on  minerals  then  due  (c),  and  tenants* 
fixtures  {d)^  are  not  within  the  Act.     Edwards  v.  Hall^  11  Ha, 

1  ;  6  D.  M.  &  G.  74  (a)  ;  Thomas  v.  Stofcell,  18  Eq.  198  (b)  ; 
Brook  V.  Badiet/,  4  Eq.  106  (c) ;  Johnston  v.  Swann,  3  Mad. 
457  (d). 

B.  As  to  what  is  a  gift  of  personalty  to  be  laid  out  in  the 
purchase  of  land  or  any  interest  therein  within  the  Mort- 
main Act : 

1.  Money  directed  to  be  invested  on  real  securities,  or  even 
merely  on  mortgage  security  generally,  is  within  the  Act. 
Baker  v.  Sutton,  1  Kee.  224. 

The  same  is  the  case  if  the  tdtimate  object  of  the  bequest 
is  investment  in  land,  though  other  investments  may  be 
authorised  in  the  meantime.  Mann  v.  Burlingham,  1  Kee. 
235  ;  A,-G.  v.  Hodgson,  15  Sim.  146. 

But  the  gift  is  valid  if  an  option  is  left  to  the  trustees :  for 
instance,  if  money  is  directed  to  be  invested  in  real  or  other 
securities.  A.-G,  v.  Goddard,  T.  &  R.  348  ;  Graham  v. 
Paternoster,  31  B.  30  ;  Re  Beaunwnfs  Trusts,  32  B.  191. 

2.  A  bequest  of  money  to  pay  off  a  debt  secured  by  mort- 
gage, whether  legal  or  equitable,  of  land  belonging  to  a  charity 
is  void.     Corbi/n  v.  French,  4  Ves.  418 ;    Waterhouse  v.  Holmes, 

2  Sim.  162  ;  In  re  LynaWs  Trusts,  12  Ch.  D.  211. 

But  this  is  not  the  case  where  the  debt  is  no  charge  upon  the 
land.     Bunting  v.  Marriott,  19  B.  163. 

3.  A  gift  to  improve,  repair  or  enlarge  an  existing  charitable 
institution  is  valid.  Edicards  v.  Hall,  11  Ha.  1  ;  6  D.  M.  &  Q-. 
74  ;  Hawkins'  Trust,  33  B.  570. 

4.  A  gift  to  build  a  charitable  institution  is  held  prima  facie 
to  imply  a  direction  to  purchase  land  for  the  purpose,  and  is 
void  under  9  Geo.  II.  c.  36.  Chapman  v.  Broun,  6  Ves.  404 ; 
A,'G,\.  Parsons,  8  Ves.  186;  Pntchardx.  Arbouin,  3  Buss. 
456 ;  A,-G.  v.  Daries,  9  Ves.  635;  Martin  v.  Welhted,  2  W.  B. 
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657 ;  Lo}igstaJf  v.  RennkoHj  1  Dr.  28 ;  WatmougVs  Trusts^  8  Eq.  Ch^p.  XZXII. 
272  ;   Hawkins  v.  All&n,  10  Eq.  246  ;   Pratt  v.  Harvey,  12  Eq. 
54 i ;  see  ife  Taylor;  Martin  v.  Freeman,  58  L.  T.  538. 

A  gift  to  erect  a  charitable  institution  does  not  become  valid, 
because  made  to  a  corporation,  which  has  power  to  hold  land  in 
mortmain,  and,  in  fact,  possesses  land  available  for  the  purposes 
of  the  bequest.     In  re  Cox;  Cox  v.  Davie,  7  Ch.  D.  204. 

5.  If,  however,  an  option  is  given  to  the  trustees  either  to  Discretion  to 
build  a  charitable  institution  or  bestow  the  money  in  some  other  ^^  money  m^ 
manner  which  is  legal,  the  bequest  is  good  as  regards  the  legal  ®^™®  ^®fi^ 
purpose.     Sorresby  v.  Hollins,  9  Mod.  221 ;  Amb.  2\\\  A.-O.y. 
Whitchurch,  3  Ves.  141 ;  Incorporated  Society  y.  Barlow,  3  D.  M. 

&  G.  120  ;  17  Jut.  217;  Mayor  of  Faversham  v.  Byder,  18  B. 
318 ;  5  D.  M.  &  G.  350  ;  Fdwards  v.  Hall,  11  Ha.  1 ;  6  D.  M. 
&  G.  74 ;  Dent  v.  Allcroft,  30  B.  335  ;  University  of  London  v. 
Yarrow,  1  De  G.  &  J.  72. 

And  a  bequest  of  impure  personalty  to  such  charities  as 
trustees  may  select  is  good,  since  the  power  can  be  exercised 
in  favour  of  charities  exempt  from  the  law  of  mortmain. 
Lewis  v.  Allenby,  10  Eq.  668;  Be  Smith;  Smith  v.  A.-O,, 
73  L.  T.  732,  n. ;  In  re  Piercy  ;     Whiticham  v.  Piercy,  (1898) 

1  Ch.  565,  overruling  Johnston  v.  Swann,  3  Mad.  457 ;  Baker 
V.  Sutton,  1  Kee.  224,  so  far  as  they  decide  the  contrary. 

A  discretion  to  trustees  to  give  a  legacy  to  the  poor  as  they 
think  fit  is  not  within  this  principle.  In  re  Clark ;  Husband  v. 
Martin,  33  W.  R.  516 ;  54  L.  J.  Oh.  1080. 

6.  A  direction  to  "  establish  "  would  it  seems,  prima  fade,  GUft  to 

"  establiBh 

imply  building,  and  come  under  the  same  rule  as  a  bequest  a  charity. 
for  building.     A,-0.  v.  Hodgson,  15  Sim.  146 ;   Longstaff  v. 
Bennison,  1  Dr.  28;    Be  Clancy,  16  B.  295 ;   A.-G.  v.   Hall, 
9   Ha.  647 ;    Dunn  v.  Bownas,  1   K.  &  J.  591 ;    Tathnm  v. 
Drummond,  4  D,  J.  &  8.  484. 

The  word  may  be  used  in  such  a  context  as  to  exclude 
building.    A,-6.  v.    Williams,   2   Cox,   387;    Hill  v.   Jonen, 

2  W.  R.  657. 

And  the  fact,  that  an  annual  sum  only  is  given  to  establish 
a  school,  would  apparently  go  to  show  that  a  testator  did  not 
contemplate  building.     Hartshome  v.  Nicholson,  26  B.  58. 

cc2 
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Chap.  XXXIT.  The  same  is  the  case  with  an  annual  sum  given  to  "  provide  " 
a  school,  which  may  only  mean  that  a  school  is  to  be  hired. 
Johnston  v.  Sicann,  3  Mad.  457  ;  Crafton  v.  Frith^  20  L.  J.  Ch. 
198  ;  15  Jur.  737. 

A  gift  to  "  support  or  found  "  a  school  is  valid.  In  re 
Hedgman;  Morley  v.  Croxon,  8  Ch.  D.  156. 

A  bequest  to  "  found  "  a  chapel  implies  building.  Hopkins 
V.  Phi/iips,  3  Gi£E.  182. 

A  direction  to  hire  rooms  does  not  bring  a  gift  within  the 
Mortmain  Act.     In  re  Robson ;  Emley  v.  Davidson^  19  Ch.  D. 
156 ;  Re  Holburne ;  Coates  v.  Mackillop^  53  L.  T.  212. 
Gift  to  endow      Qn  the  other  hand,  a  gift  to  "  endow "  would  not  primd 

a  chanty.  ... 

facie  authorise  building,  though  the  word  may  be  so  used  as  to 
involve  it.  Salusbury  v.  Denton^  3  K.  &  J.  529  ;  Edwanh  v. 
Hall,  11  Ha.  1 ;  Sinnett  v.  Herbert,  7  Ch.  232;  Kirhbank  v. 
Hudson,  7  Pr.  212  ;  Re  Holburne ;  Coates  v.  Mackillop,  53  L.  T. 
212. 

Evidence  of  7.  But,  even  though  the  object  of  the  gift  ms^j  prima  facie 
the  tesutor  imply  the  purchase  of  land,  it  may  appear  that  the  testator 
tempUte^he  ^^  ^^  ^^^^  intention.  He  may  have  contemplated  the 
purchase  of  building  as  to  be  erected  either  on  land  already  in  mortmain, 
or  on  land  to  be  provided  after  his  death  from  some  other 
source. 

a.  Thus,  if  the  testator  contemplates  land  already  in  mort- 
main, a  gift  to  build  a  charitable  institution  is  good.  This  will 
be  the  case  : — 

Land  in  mort-      (i.)  If  land  already  in  mortmain  is  expressly  referred  to  in 
to  expressly,  the  will.     Glubb  V.  A.^O,,  Amb.  373  ;  Brodie  v.  Duke 

of  Chandos,  1  B.  C.  C.  444,  n. 

If  it  is  uncertain  whether  the  land,  upon  which  the 

testator  directs  the  money  to  be  laid  out,  is  already  in 

mortmain    or    not,    an    inquiry    will    be    directed. 

Champney  v.  Davy,  11  Ch.  D.  949. 
by  implica-  ^{i^^  If  land  already  in  mortmain  is  impliedly  referred  to,  as 

by  a  direction  to  build  in  such  manner  as  is  consistent 

with  law.    Dent  v.  Alhroft,  30   B.  335 ;    Setcell  y. 

Creice-Read,  L.  E.  3  Eq.  60. 
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(iii.)  External  evidence  may  be  adduced  in  order  to  show  Chap.  XXZII. 
that  the  testator  must  have   contemplated  land  in  by  external 
mortmain.     A.-G,  v.  Hyde,  Amb.  761 ;    Giblett  v.  «^d«^<^- 
Hobson,  a  M.  &  K.  617 ;  Booth  v.  Carter,  L.  R.  3  Eq. 
757 ;  Cresswell  v.  Cressicell,  6  Eq.  69. 

b.  When  the  testator  intends  the  building  to  be  erected  on 
land  to  be  supplied  from  some  other  source  after  his  death : — 

(i.)  It  is  clear  that  a  direct  inducement  ofiFered  to  any  person  Inducement 
to  give  land  for  the  purpose  of  the  building,  as,  for      ^^^  *° 
instance,  a  bequest  to  A  to  build  if  he  will  give  the 
land,  is  bad.     A,-G,  v.  Davies,  9  Ves.  535. 

(ii.)  If    the   trustees    are    directed   to   beg  the   land   from  Direction  to 
some  person,  but  their  own  implied  power  to  pur-     ^  *^  ' 
chase  remains,  the  bequest  is  bad.     Mather  v.  Scott, 

2  Kee.  172. 

(iii.)  Where  the  bequest  is  to  build,  with  an  express  direction  Direction  not 
that  land  is  not  to  be  bought  for  the  purpose,  or  that 
the  Mortmain  Act  is  not  to  be  violated,  the  bequest  is 
valid,  whether  made  conditional  upon  land  being  pro- 
vided, or  without  any  condition.     Henshaw  v.  Atkinson, 

3  Mad.  306;  A.-G.  v.  Willimm,  2  Cox,  387;  Catrood 
v.  Thompson,  1  Sm.  &  G.  409  ;  Philpott  v.  Governors  of 
St.  George^ s  Hospital,  6  H.  L.  338  (overruling  Trye  v. 
Corporation  of  Gloucester,  14  B.  173)  ;  Chamberlaynew. 
Brochett,  8  Ch.  206 ;  In  re  White's  Trusts,  30  W.  K. 
837 ;  Re  Jackson  ;  Biscoe  v.  Jadcson,  35  Ch.  D.  460. 

8.  Upon  similar  principles,  a  bequest  to  the  trustees  of  a  Bequest  to  a 
charity,  which  exists  only  for  the  purchase  of  land,  is  void,  ohjeot^df 
Widmore  v.    Woodroffe,  Amb.   636 ;    Middletm  v.   Clitheroe,  3  ^^'^''^^^ 
Ves.  734  ;  Denton  v.  Lord  J.  Manners,  25  B.  38 ;  2  De  G.  &  J. 

675. 

On  the  other  hand,  it  is  good  if  it  exists  for  the  purchase  of 
land  and  other  objects.  Incorporated  Society  v.  Barloic,  3  D.  M. 
&  G.  120 ;  Carter  v.  Green,  3  K.  &  J.  591  ;  Wilkinson  v.  Barber, 
14  Eq.  96. 

9.  A  bequest  of  money  to  be  employed  in  enlai^giug  or 
improving  a  charitable  object  attempted  to  be  created  by  a 
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Chap,  zxxii.  testator  fails,  if  the  original  object  is  invalid.  A.-G.  v.  Huuc- 
man,  2  J.  &  W.  270;  Smith  v.  Oliver,  11  B.  481 ;  Cramp  v. 
Playfoot,  4  K.  &  J.  479 ;  Green  v.  Bnttm,  42  L.  J.  Ch.  187 ; 
In  re  Cox  ;  Cox  v.  Davie,  7  Ch.  D.  204;  Re  Taylor ;  Martin  v. 
Freeman,  68  L.  T.  638. 

10.  A  bequest  of  the  prooeeds  of  sale  of  land  in  England  to 
be  laid  out  in  the  purchase  of  land  for  charitable  purposes  in  a 
country  where  land  may  be  well  given  to  charity  is  void. 
Curtis  V.  Button,  14  Ves.  637  ;  A.-G.  v.  Mill,  3  Euss.  328  ;  5 
Bl.  N.  C.  693  ;  2  Dow  &  CI.  393. 

But  the  Statute  of  Mortmain  did  not  extend  to  the  disposi- 
tion, grant,  or  settlement  of  any  estate,  real  or  personal,  in 
Scotland  (see  sect.  6) ;  therefore  bequests  of  money  to  be  laid 
out  in  the  purchase  of  heritable  securities  or  land  in  Scotland 
for  charitable  purposes  there  were  valid.  OUphant  v.  Hendrie, 
1  B.  C.  C.  671 ;  Mackintosh  v.  Townsend,  16  Ves.  330 ;  see 
Whicker  v.  Hume,  7  H.  L.  124. 

The  Statute  of  Mortmain  does  not  apply  to  the  Colonies. 
Therefore  a  gift  by  a  testator  domiciled  in  a  colony  of  money 
to  be  laid  out  in  purchasing  land  in  England  for  a  charitable 
purpose  is  good.  A.-G.  v.  Steicart,  2  Mer.  143 ;  Mayor  of 
Canterbury  v.  Wyhurn,  (1895)  A.  C.  89 ;  see  Jex  v.  McKinney, 
15  App.  C.  77. 

The  proceeds  of  sale  of  land  abroad  are  not  within  the 
provisions  of  the  Act.     Beaumont  v.  Oliveira,  4  Ch.  309,  319. 

The  Act  9  Geo.  II.  c.  36,  did  not,  and  the  Act  of  1888 
does  not,  extend  to  Ireland. 

As  regards  that  country,  the  Charitable  Donations  and 
Bequests  (Ireland)  Act,  1844  (7  &  8  Vict.  c.  97),  enacts  (sect.  16), 
that  after  the  Ist  January,  1845,  no  donation,  devise,  or 
bequest  for  pious  or  charitable  uses  in  Ireland  shall  be  valid 
to  create  or  convey  any  estate  in  lands,  tenements,  or  heredita- 
ments, for  such  uses  unless  the  deed,  will,  or  other  instrument 
containing  the  same  shall  be  duly  executed  three  calendar 
months  at  the  least  before  the  death  of  the  person  executing 
the  same,  with  a  provision  as  to  registration  of  every  deed  or 
instrument  not  being  a  wiU.     ^ 

A  gift  of  money  to  be  laid  out  in  land  for  a  charitable 
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purpose  was  always  valid  in  Ireland  and  is  not  affected  by  the  Chap.  XXXTI. 
Act  {a) ;  and  the  Act  does  not  affect  a  gift  of  money  invested  . 
on  mortgage  of  land  (6).     A.-O.  v.  Poicer,  1  Ba.  &  Be.  145; 
Pollock  V.  Day,  14  It.  Ch.  297  (a)  ;    Stewart  v.  Barton,  I.  E. 
6  Eq.  215  ;  Murland  v.  Perri/,  3  L.  E.  Ir.  135  (b). 

A  devise  of  land  on  trust  for  sale  and  to  apply  the  pro- 
ceeds, or  a  legacy  payable  out  of  the  proceeds,  for  charitable 
purposes  is  avoided  by  the  Act  if  the  testator  dies  within  three 
months.  Sherlock  v.  Blake,  10  Ir.  Jur.  N.  S.  350 ;  Donnellan 
v.  (TNeilly  I.  E.  4  Eq.  523 ;  Burke  v.  Poirer,  (1905)  1  Ir.  119. 

But  a  devise  by  a  will  executed  more  than  three  months 
before  the  death  is  not  invalidated  by  a  codicil  republishing  the 
will  executed  within  the  three  months.  In  re  Moore ;  Long  v. 
Moore,  (1907)  1  Ir.  315. 

C.  Exceptions  from  the  Statute  of  Mortmain. 

The  Universities  of  Oxford  and  Cambridge,  and  the  colleges  Univereitiea 
and  houses  of  learning  in  the  two  Universities,  and  the  Colleges  o?oSo^and 
of  Eton,  Winchester,  and  Westminster,  are  excepted  from  the  and*E?^^' 
operation  of  the  Act  9  Geo.  II.  c.  36.     But  this  exception  only  Wincheater, 
authorises  devises  to  these  institutions  for  all  or  some  of  the  minater 
purposes  for  which  they  exist,  and  not  upon  trust  for  other  tbrXct.      ™ 
charitable  objects.     A,-Q.  v.  Tancred,  1  Ed.  10 ;  1  W.  Bl.  90  ; 
Amb.  351 ;   A,-G.  v.  Whorwood,  1  Ves.  634 ;   A.-O,  v.  Munhy, 
1  Mer.  327. 

And  if  there  is  a  good  devise  of  lands  to  a  college  for 
charitable  objects,  which  the  college  refuses  to  accept,  the  object 
will  be  carried  out  cy  pris.    A.^G.  v.  Andrew,  3  Ves.  633. 

The  Act  of  1888,  s.  7  (1),  continues  the  exception,  and 
extends  it  to  the  Universities  of  London  and  Durham,  and  the 
Victoria  University,  and  the  colleges  and  houses  of  learning 
within  any  of  these  universities,  and  to  Eeble  CoUege. 

The  fact  that  a  charity  is  empowered  by  Act  of  Parliament  In  what  cases 
to  hold  lands  does  not  entitle  a  testator  to  devise  lands  to  empowOTedto 
it.     Bobinsofi  v.    Govef^ors  of  London  Soapital,  10   Ha.   19 ;  ^^^  J^^^^, 
Nethersole  v.  School  for  the  Lidigent  Blind,  11  Eq,  1 ;  Cheater  v.  devise. 
Chester,  12  Eq.  444. 

But  where  charities  are  empowered  to  acquire  lands  by  will, 
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Chap,  xzxil.  testators  are  entitled  to  demise  lands  to  them.     Perring  v.  Traill, 

18  Eq.  88. 

It  seems  that  such  a  power  to  take  lands  by  devise,  would 
not  necessarily  authorise  a  bequest  of  money  secured  on 
mortgage.     Chester  v.  Chester^  supra. 

An  Act  passed  before  the  Act  9  G-eo.  II.  c.  36,  and  enabling 
a  charitable  corporation  to  take  lands  without  a  licence  in 
mortmain,  by  authorising  testators  to  devise  lands  to  the 
corporation,  does  not  exempt  the  corporation  from  the  operation 
of  9  Geo.  II.  c.  36.     Luckraft  v.  Pridham,  6  Ch.  D  205. 

Under  the  Land  Tax  Redemption  Act,  1802  (42  Geo.  HI. 
c.  116),  s.  50,  money  may  be  given  by  will  or  otherwise  for 
redeeming  the  land  tax  on  lands  settled  on  charitable  uses. 

Under  sect.  162  of  the  eame  Act  land  tax  redeemed  or 
purchased  may  be  given  by  deed  or  will  for  the  augmentation 
of  any  living. 

The  Gifts  for  Churches  Act,  1803  (43  Geo.  III.  c.  108), 
authorises  the  devise  of  lands  not  exceeding  five  acres,  or  of 
goods  or  chattels  to  the  amount  of  500/.,  for  erecting,  repairing, 
or  providing  any  church  or  chapel  where  the  Liturgy  of  the 
Church  of  England  is  used,  or  any  mansion-house  for  any 
minister  of  the  eaid  Church,  and  other  similar  purposes. 

The  restriction  as  to  amount  imposed  by  the  Act  is  repealed 
by  the  Mortmain  and  Charitable  Uses  Act,  1891  (54  &  55  Vict, 
c.  73),  s.  7.  In  re  Douglas;  Doughs  v.  Simpson ^  (1906)  1  Ch.  279. 

The  Gifts  for  Churches  Act  does  not  extend  to  women  covert 
without  their  husbands,  and  the  Married  Women's  Property 
Act,  1882,  has  not  removed  the  disability.  In  re  Smithes 
mtate ;  Clements  v.  Ward,  35  Ch.  D.  589. 

Under  this  Act  a  secret  trust  to  devote  a  chapel  comprised 
in  a  residuary  devise  to  the  purpose  of  a  parish  church  has  been 
upheld.     O'Brien  v.  Tyssen,  28  Ch.  D.  372. 

Under  the  same  Act  a  bequest  of  500/.  towards  building  a 
church,  if  the  testator  survives  the  making  of  the  will  three 
montbs,  is  good.  Dixon  v.  Barlofr,  3  T.  &  C.  Ex.  677  ; 
Girdlestone  v.  Creed,  10  Ha.  480. 

The  Act,  however,  does  not  authorise  a  devise  of  lands  to  be 
sold  and  the  proceeds  to  be  applied  towards  the  purposes  of  the 
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Act.      Incorporated  Church  Build wg  Sociehj  v.  Coles^  1  K.  &  J.  Chap.  XXXII. 
145 ;  5  D.  M.  &  G.  324. 

Under  this  Act  gifts  to  keep  in  repair  a  parish  church- 
yard [a)^  and  to  purchase  a  new  clock  for  a  parish  church  (ft), 
have  been  held  good.  In  re  Vaughan;  Vaughan  v.  Thomas, 
33  Ch.  D.  187  {a) ;  Re  Hendry  ;  Watson  v.  Blakeney,  56  L.  T. 
908  (ft). 

The  effect  of  the  Act  is,  that,  under  a  bequest  towards  build- 
ing a  church,  the  legacy  will  be  apportioned  between  the  pure 
and  impure  personalty,  and  be  paid  out  of  pure  personalty 
to  the  extent  of  its  proportion,  and  out  of  the  impure  personalty 
to  the  extent  of  500/.  Sinnett  v.  Herbert,  7  Ch.  232 ;  Champney 
V.  Davy,  11  Ch.  D.  949. 

Under  the  l^ew  Parishes  Act,  1813  (6  &  7  Vict.  c.  37),  s.  9,  Endowmenfc 
the  Ecclesiastical   Coinmissioners  may  constitute  districts  for  for  spiritual 
spiritual  purposes,  and  by  sect  22,  land  or  money  may  be  given  P"''P°*®8- 
by  deed  or  will  for  the  endowment  of  the  minister  of  a  district, 
or  for  providing  a  church  or  chapel  under  the  Act. 

Under  this  Act  a  direction  to  apply  a  sum  for  the  purposes 
authorised  by  the  Act,  if  the  object  can  be  legally  carried  out 
within  twenty-one  years  from  the  testator's  death,  is  valid,  if 
a  district  is  constituted  within  the  stated  period,  though  no 
district  has  been  constituted  at  the  testator's  death.  Bakhcin 
V.  Baldwin,  22  B.  419. 

By  the  Mortmain  and  Charitable  Uses  Act,  1888  (51  &  52  Public  parks, 

BchooiB   and 

Vict.  c.  42;,  s.  6,  twenty  acres  may  be  given  for  a  park,  two  museums, 
acres  for  a  museum,  and  one  acre  for  a  school-house,  but  the 
will  must  be  executed  twelve  months  before  the  death. 

By  the  Ancient  Monuments  Protection  Act,  1882  (45  &  46  Ancient 

•^  ,  1.1*.  monuments. 

Vict.  0.  73),  ancient  monuments,  to  which  the  Act  applies,  may 
be  devised  to  the  Commissioners  of  Works,  who  may  accept 
the  devise. 

By  the  Department  of  Science  and  Art  Act,  1875  (38  &  39  J)epartment 
Vict.  0.  68),  land  may  be  devised  to  the  Department  of  Science  and  Art. 
and  Art  for  the  purposes  of  their  charter  or  for  any  educational 
or  public  purpose. 

By   the   Technical   and  Industrial    Institutions   Act,    1892  Technical  and 
(55  &  56  Vict.  c.  29),  land  may  be  given  by  will  for  the  institutions. 
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purposes  of  that  Act  free  from  the  restrictions  of  the  Acts  of 
1888  and  1891 ;  see  sect.  10. 

By  the  Working  Classes  Dwellings  Act,  1890  (53  &  64 
Viet.  c.  16),  five  acres  of  land  may  be  given  by  will  for  the 
purpose  of  providing  dwellings  for  the  working  classes  in  any 
populous  places;  see  In  re  Sutton;  Lewis  v.  Sutton^  (1901) 
2  Ch.  640. 

A  list  of  charities  excepted  from  the  Mortmain  Act  will  be 
found  in  Tudor's  Real  Property  Cases,  4th  ed.  p.  680. 

The  statute  of  Mortmain  could  not  be  avoided  by  a  secret 
trust  in  favour  of  a  charity.     Russell  v.  Jackson.  10  Ha.  204. 

In  such  a  case,  however,  the  devisee  took  the  legal  estate. 
Sweeting  v.  Sweeting,  12  W.  E.  239. 

Where  land  was  devised  on  trust  for  a  person  for  life  with 
remainder  to  charity,  the  legal  estate  was  well  devised  for  life. 
Young  v.  Grove,  4  C.  B.  668. 

The  legal  estate  passed  when  the  trust  was  for  charity,  and 
for  other  objects  which  were  valid.  Doe  d.  Chidgey  v.  Harris^ 
16  M.  &  W.  517,  618. 

But  a  devise  of  lands  on  an  express  trust  for  charity  only 
was  void,  as  regards  the  legal  estate  as  well,  by  the  statute 
9  Geo.  II.  c.  36.  Doe  d.  Burdett  v.  Wrighte,  2  B.  &  Aid.  710  ; 
see  Churcher  v.  Martin^  42  Ch.  D.  312;  In  re  Lacy;  Royal 
General  Theatrical  Fund  Association  v.  Kydd,  (1899)  2  Ch.  149. 
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SUCCESSIVE  AND  CONCURRENT  INTERESTS,  JOINT  TENANCY 

AND  TENANCY  IN  COMMON. 

I. — ^Devlse  to  a  Class  in  Tail. 
In  some  cases  the  question  has  arisen  whether  the  irift  is  to        Chap. 

.  XXXIII 

several  peraons  concurrently,  or  whether  they  are  intended  to    -  '— 

take  successively  ;  thus  a  devise  to  the  sons  of  a  person  in  tail  class  in  tail 
is  primd  facie  a  gift  to  a  class.     De  Windt  v.  De  JFindt,  L.  R.  ^nt^intereste. 
1  H.  L.  87 ;  Surtees  v.  Surtees,  12  Eq.  400. 

But  a  devise  to  the  first  and  other  sons  of  a  person  imports  Devise  to  first 
succession.     Lewis  d.  Ormond  v.  WaterSy  6  East,  336 ;  Cradock  sons. 
v.  Cradock,  4  Jur.  N.  S.  626 ;  Honywood  v.  Ilonywood,  89  L.  T. 
235,  378. 

If  there  is  a  general  intention  manifest  to  keep  the  estates  Intention  to 
together  in  a  single  line  of  enjoyment,  the  members  of  the  propertj 
class  will  take  successively.     Allgood  v.  Blake,  L.   R.  7  Ex.  JSe^linTof^ 

339  ;   ib.  8  Ex.  160.  enjoyment. 


II. — Gifts  to  a  Parent  and  Children. 
In  the  same  way  a  gift  to  a  parent  and  children  is  priniA  Ciift  to  a 

parent  and 

facie  a  gift  to  them  concurrently.     Mason  v.  Clarke,  17  B.  126 ;  children 
Sutton  V.  Torre,  6  Jur.  234 ;   Wilson  v.  Maddison,  2  Y.  &  C.  0.  Sncurre^i^ 
372 ;  Beales  v.  Crisford,  13  Sim.  592 ;  Newill  v.  Newill,  12  Eq.  ^^^^^^ 
432 ;  7  Ch.  253 ;  In  re  Scyton  ;  Seyton  v.  Satterthwaite,  34  Ch. 
D.  511;  In  re  Davies'   Policy  Trusts,   (1892)   1   Ch.  90;    Re 
Wilmot;   Wilmot  v.  Betterton,  76  L.  T.  415.     See  Cape  v.  Cape, 
2  Y.  &  C.  Ex.  543. 

The  fact  that  the  gift  is  to  the  parent  in  trust  for  herself  and 
her  children,  is  not  sufficient  to  show  that  they  are  not  to  take 
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Chap.        concuiTently.     Neicill  v.  NeirilL  7  Ch.  253 ;  Jubber  v.  Jubbei\ 

XXXIII 

_  9  Sim.  503 ;  In  re  Byrne's  Estate,  29  L.  E.  Ir.  250 ;  Atkinson 


V.  Atkinson,  62  L.  T.  735.     See  Curtis  v.  Graham,  12  W.  R. 

998.     JTflrrf  V.  Grei/,  26  B.  485,  probably  goes  beyond  the 

present  tendency  of  the  Court. 
WTiat  ia  a  But  if  there  is  anything  to  show  that  the  parent  is  to  take  a 

iutcntion.        different  interest  from  that  of  the  children,  he  will  take  for  life, 

with  remainder  to  the  children. 
Words  of  1.  If  the  bequest  is  to  A  and  his  children  as  tenants  in 

distribation  •«  ,*  ^        •        ^^     i  l^      a  • 

applied  to  the  common,  if  more  than  one,  showmg  that  the  tenancy  in  common 

chUdren  only.  {^  ^^  ^pply  to  children  only,  the  father  takes  for  life.     Doe  d. 

Davt/  V.  Burnsall,  6  T.  R.  30 ;  1  B.  &  P.  215,  where  issue  must 

have  meant  children  by  the  force  of  the  gift  over  in  default  of 

issue  of  such  issue.     See  Doe  d.  Oilman  v.  Elvey,  4  East,  313. 

Words  of  2.  A  devise  to  A  and  his  children  and  the  heirs  of  the  parent 

applied  to  the  and  children,  gives  a  joint  estate  in  fee,  or  an  estate  tail  to  the 

c       en  on  y.  p^j.gjjj.^  according  as  there  are  or  axe  not  children  living  at  the 

time  of  the  devise.     Oates  d.  Hatterley  v.  Jackson,  2  Str.  1172  ; 

Underhill  v.  Rodcn,  2  Ch.  D.  494. 

But  a  devise  to  A  and  his  children,  and  the  heirs  of  the 

children,  would  give  A  an  estate  for  life  with  remainder  to  his 

children.     Jeffery  v.  Honyicood,  4  Mad.  398,  was  decided  on 

this  ground,  though  it  would  seem  the  word  heirs  referred  to 

the  parent  as  well  as  the  children. 

Settlement  »*].  If  the  bcqucst  is  to  a  father  and  his  children,  and  there  is 

whole  fund,     a  desire  expressed  that  the  whole  fund  should  be  settled  or 

secured,  a  term  which  would  have  no  meaning  as  applied  to 

the  father's  interest  as  joint  tenant,  the  father  takes  for  life. 

'    Vaughan  y.  Marquis  of  IIeadfort,\Q&mi,QZ9',  Combe  y,  Hughes, 

14  Eq.  415. 

If  a  continuing  trust  is  created,  which  is  contemplated  as 

outlasting  the  parent's  life,  there  is  room  for  a  similar  argument 

in  favour  of  a  life  interest  in  the  parent.     Ogle  v.  Corthom^ 

9  Jur.  325. 

Gift  of  the  4.  Whether,  where  the  gift  is  to  the  separate  use  of  the 

the  separate     mother,  it  Will  be  considered  a  sufficient  indication  of  intention 

^*®*  to  cut  the  interest  of  the  parent  down  to  a  life  interest  is  not 

certain.     On  the  whole,  the  better  opinion  seems  to  be  that 
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where  the  words  creating  the  separate  use  apply  to  the  whole        Chap, 
fund  or  legacy,  it  will  be  construed  as  giving  the  mother  a  life — 


interest.  Newman  v.  Nightingale,  1  Cox,  341 ;  French  v.  French, 
11  Sim.  257 ;  Bain  v.  Lescher,  11  Sim.  397 ;  Froggatt  v.  Wardell, 
3  De  G.  &  S.  685 ;  Damon  v.  Bourne,  16  B.  29 ;  Jeffei^  v.  De 
rare,  24  B.  296;  ScoU  v.  Scoff,  11  Ir.  Ch.  114;  Ogle  v.  Cor- 
thorn,  9  Jur.  325,  in  which  case  the  Vice-Chancellor  Wigram 
thought  that  a  gift  to  the  separate  use  was  conclusive  against 
the  children  pai-ticipating  with  their  mother ;  Combe  v.  HughcH^ 
14  Eq.  415. 

On  the  other  hand,  the  cases  of  De  Witte  v.  De  Wltte,  11  Sim. 
41,  and  Bustard  v.  Saunders,  7  B.  92  (which,  however,  only 
followed  De  Witte  v.  De  Witte),  are  inconsistent  with  this  rule. 
See  In  re  Seyton;  Set/tan  v.  Satterthwaife,  34  Ch.  D.  511,  515. 

If  the  interest  of  the  mother  alone  is  given  to  her  separate  Separate  use 
use,  or  the  separate  use  attaches  to  the  interests  of  all  alike,  pact's 
no  argument  in  favour  of  a  life  estate  can  he  founded  upon  the  1^^.®7**  ^J. 
separate  use.     Fisher  v.  Webster,  14  Eq.  283 ;  Newsom's  Trusts,  o^  all. 
1  L.  E.  Ir.  373. 

The  same  is  the  case  if  her  interest  only  is  directed  to  cease 
on  marriage.     Izod  v.  Izod,  11  W.  R.  452. 

5.  If  upon  the  marriage  of  their  mother  the  fund  is  to  he  Division  of 
divided  among  the  children,  this  affords  an  argument  that  it  is  fuud^dbw5ted 
not  to  he  divided  h#f ore,  and  the  mother  takes  for  life  or  till  a*  a  particular 

time. 

marriage.  Mill  v.  Mill,  I.  R.  9  Eq.  104 ;  ib.  11  Eq.  158 ;  In  re 
M  Vicker's  Contract,  25  L.  R.  Ir.  307. 

6.  If  the  whole  fund  is  contemplated  as  remaining  undisposed  Gift  over  of 
of,  if  there  are  no  children,  if  there  is  a  gift  over,  for  instance,  fuol^f^there 
in  default  of  children,  the  same  construction  is  adopted.   Atidsley  *[?,?^ 

V.  Horn,  26  B.  195  ;  1  D.  F.  &  J.  226.    See  Lampley  v.  Bhicer,  "^ 
3  Atk.  396. 

7.  If  the  children  are  contemplated  as  taking  shares  in  the  Children 
whole  fund  by  a  direction,  for  instance,  that  if  there  is  hut  one  as^Wng^the 
child  the  whole  is  to  go  to  that  child,  since  the  children  are  ^^^^^  ^»^d- 
to  take  the  whole,  the  parent  to  take  anything  must  take  a  life 
interest.     Garden  v.  Poulteney,  Amb.  499 ;  2  Ed.  323 ;  Awhley 

V.  Horn,  26  B.  195 ;  1  D.  F.  &  J.  226. 
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8.  If  the  bequest  is  such  as  expressly  to  include  all  the 
children  of  the  parent,  and  not  merely  those  in  being  at  the 
time  of  distribution,  it  will  be  construed  to  give  a  life  estate  to 
the  parent,  with  remainder  to  the  children,  since  it  is  a  singular 
intention  to  impute  to  the  testator  that  the  parent's  interest  in 
the  estate  should  continually  diminish  on  the  birth  of  a  new 
child.  Jpfert/  v.  Be  Vt'tre,  24  B.  296  ;  Jeffrrt/  v.  Ilonywood,  4 
Mad.  398. 

9.  If  the  legacy  is  payable  in  part  at  once,  and  in  part  at  a 
future  period,  the  parent  will  take  for  life,  as  otherwise  different 
classes  of  children  might  take  the  two  portions.  Monie  v. 
Morse^  2  Sim.  485. 

10.  If  the  children  are  contemplated  as  not  enjoying  the 
property  till  after  their  mother's  death,  by  being  called  heirs  for 
instance,  the  parent  takes  for  life  only.  Craicford  v.  Trotter^ 
4  Mad.  36 ;  Ogle  v.  Cort horny  9  Jur.  325 ;  Wikon  v.  VanHittart^ 
Amb.  561. 

11.  There  may  be  a  reference  to  another  gift,  to  assist  the 
Court  in  giving  the  parent  a  life  interest.  French  v.  French^ 
11  Sim.  257 ;  In  re  Otcen's  Will,  12  Eq.  316. 

12.  An  executory  trust  for  A  and  her  children  will  be  settled 
on  A  for  life,  and  afterwaixis  for  her  children.  In  re  Bellasis* 
Trmf,  12  Eq.  218. 


Individual 
and  corpora- 
tion. 


Gift  to  several 
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joint  tenancy. 

Interests  of 
joint  tenants 
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III.— Joint  Tenancy,  Tenancy  in  Common  and  by 

Entireties. 

A.  Joint  tenancy. 

Formerly  an  individual  and  a  corporation  could  not  hold 
as  joint  tenants  {Late  Guarantee  and  Trust  Society  v.  Bank  of 
England y  24  Q.  B.  D.  406),  but  this  has  been  altered  by 
the  Bodies  Corporate  (Joint  Tenancy)  Act,  1899  (62  &  63  Vict. 
c.  20). 

A  gift  to  two  persons  or  to  a  class  with  words  of  limitation 
pnmd  facie  constitutes  a  joint  tenancy  between  them. 

The  rule,  that  the  interests  of  joint  tenants  must  vest  at  the 
same  time,  does  not  apply  to  estates  raised  by  use,  or  to  wills. 
Macgregor  v.  Macgregor,  1  D.  F.  &  J.  63 ;  O^Hea  v.  Slattery, 
(1895)  1  Ir.  7. 
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Thas,  a  gift  to  the  children  or  to  all  and  every  the  child  or        Chap, 
children  of  A  creates  a  joint  tenancy  between  them.    Kenworthy 


*' All  and 


V.  Ward,  11  Ha.  196  ;    Morgan  v.  Britten,  13  Eq.  28  ;    Binning  ^^^^ 
V.  Binning,  13  R.  654 ;  see  Jury  v.  Jury,  9  L.  R.  Ir.  207. 

A  devise  to  two  persons  who  may  intermarry,  though  they  Devise  to  two 
may  both  be  married  already,  and  the  heirs  of  their  bodies,  ^ay  marry. 
makes  them  joint  tenants  in  tail.     Co.  Litt.  s.  25,  p.  25  b. 

If  an  appointment  under  a  special  power  is  made  in  favour  Appomtment 
of  A  and  B  as  joint  tenants,  and  A  is  not  an  object  of  the  non-object? 
power,  B  takes  only  a  moiety,  and  the  other  moiety  goes  as  in 
default  of  appointment.     In  re  Kerr's  Trusts,  4  Ch.  D.  600. 

If  trustees,  who  hold  property  on  trust  for  ceshn  que  trustent  Conveyance 
as  tenants  in  common,  convey  the  property  to  the  cestui  que  J'^  J^tabie 
trustent  as  joint  tenants,  the   equitable  tenancy  in   common  tenants  in 

^    ^   ^  '  *  •'  common 

merges  in  the  joint  tenancy.     In  re  Selous ;  Thomson  v.  Selous,  jointly. 
(1901)  1  Ch.  921. 

B.  Joint  life  estates  several  inheritances. 

Intermediate  between  cases  of  joint  tenancy  and  of  tenancy 
in  common  falls  a  class  of  cases,  in  which,  in  order  to  give  effect 
to  the  whole  devise,  joint  estates  for  life  and  several  inheritances 
are  given. 

A  devise  to  several  persons  who  cannot  marry,  and  the  heirs  Devise  to 
of  their  bodies,  give  them  joint  estates  for  life  with  several  who  cannot 
inheritances  in  tail.     Fearne,  C.  E.  35 ;  Cook  v.  Cook,  2  Vern.  ^^"7- 
545;   Forrest  v.  Whitway,  3  Ex.  367;    Edwards  v.  Champion, 
3  D.  M.  &  G.  202,  214 ;  Tufnell  v.  Borrell,  20  Eq.  194. 

A  devise  to  a  man  and  two  women,  or  to  two  men  and  one 
woman,  and  the  heirs  of  their  bodies,  gives  them  joint  estates 
for  life  and  several  inheritances.     Co.  Litt.  25  b. 

A  devise  to  two  husbands  and  their  wives,  and  the  heirs  of 
their  bodies,  gives  joint  estates  for  life,  and  several  inheritances ; 
the  one  husband  and  wife  the  one  moiety,  the  other  husband 
and  wife  the  other  moiety.     Co.  Litt.  25  b. 

A  devise  to  several  and  the  heirs  of  their  respective  bodies,  Force  of  word 
gives  joint  estates  for  life  and  several  inheritances.      But  a 
devise  to  children  and  the  heirs  of  their  bodies  respectively, 
gives  several  estates  in  tail.     In  re  Tiverton  Market  Act ;  Ex 
parte  Tanner,  20  B.  374. 
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Chap.  Iq  the  case  of  real  estate  devised  to  several  and  their  heirs 

-  a  similar  principle  has    been  followed,   words    of    severance 


seYeral  in  fee.  being  referred  to  the  inheritance,  leaving  the   life  interests 
joint. 

This  construction  is  assisted  if  there  is  an  express  limitation 
to  the  survivor  or  such  a  word  as  jointly  is  used.  Barker  v. 
Giles,  2  P.  W.  280 ;  3  B.  P.  C.  297 ;  see  Cookson  v.  Bingham, 
\\  D.  M.  &  G.  668. 

Thus  a  devise  to  A  and  B  equally  as  joint  tenants,  and  their 
several  and  respective  heirs,  gives  joint  estates  for  life  with 
several  inheritances.  Doe  d.  Littletcood  v.  Green,  4  M.  &  W. 
229. 

A  devise  to  several  and  their  heirs  respectively  creates  a 
tenancy  in  common.     Torret  v.  Frampton,  Styles,  434. 

A  devise  to  several  and  their  respective  heirs,  and  a  bequest 
of  personalty  to  several  and  their  respective  executors,  adminis- 
trators, and  assigns,  gives,  in  the  one  case,  joint  estates  for 
life  and  several  inheritances,  and  in  the  other,  joint  interests 
for  life  and  absolute  interests  in  remainder.  In  re  Tiverton 
Market  Act,  supra ;  In  re  Atkinson  ;  Wilson  v.  Atkimon,  (1892) 
3  Ch.  52. 

But  a  bequest  of  personalty  to  four  persons  and  to  each  of 
their  respective  heirs,  executors,  administrators,  and  assigns 
creates  a  tenancy  in  common.  Gordon  v.  Atkinson,  1  De  G.  & 
S.  478. 

A  devise  to  several  and  the  survivor  and  the  heirs  of  such 
survivor  gives  joint  life  estates  with  a  contingent  remainder  in 
fee  to  the  survivor.  Tick  v.  Edwards,  3  P.  W.  371 ;  Re 
Harrison,  3  Anst.  836 ;  Feame,  C.  R.  357 — 359 ;  see  Quatmi  v. 
Quarm,  (1892)  1  Q,,  B.  184,  as  to  the  effect  of  such  a  devise 
after  the  Wills  Act. 

But  a  devise  to  several  and  the  survivor,  their  heirs  and 
assigns  for  ever,  gives  joint  estates  in  fee.  Doe  v.  Sotheran,  9 
B.  &  Ad.  62S,  635. 

C.  Severance  of  joint  tenancy. 

1.  Destruction  of  unity  of  estate. 
Aoquisitionof      If  there  are  joint  tenants  for  life  and  the  reversion  is  acquired 
joint  traaSii    by  one  of  them  either  by  purchase  or  descent  the  joint  tenanoy 

for  life. 
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is  severed  as  regards  that  one.      Wtscot's   Casey  2  Eep.  60 ;      ^^^P;, 
Robert  Morgan^ s  Case,  2  AndersoD,  202. 


And  a  joint  tenancy  is  severed,  if  the  property  becomes  vested  A  joint  tenant 
in  one  of  the  joint  tenants  as  trustee  for  himself  and  the  other  trustee  for 
joint  owner.     Cmnolli/  v.  Comwl/i/,  I.  R.  1  Eq.  376.  ^^  *^^ 

2.  Severance  by  disposition. 

A  joint  tenancy  may  also  be  severed  by  a  disposition  by  one  Disposition 
of  the  joint  owners  amounting  at  law  or  in  equity  to  an  assign-  tenant. 
ment  of  the  share. 

If  the  disposition  is  to  one  of  the  joint  tenants,  the  joint 
tenancy  is  severed  as  regards  the  share  conveyed,  but  subsists  as 
regards  the  other  shares.     Litt.  304. 

A  covenant  to  settle  severs  a  joint  tenancy,  if  the  covenant  Covenant  to 

•   .       settle. 

applies  to  the  share  of  the  joint  tenant,  though  the  jomt 
tenancy  may  be  created  by  an  instrument  not  coming  into 
operation  till  after  the  date  of  the  covenant.  Caldwell  v. 
Felloices,  9  Eq.  410 ;  Baillie  v.  Treharney  17  Ch.  D.  388 ;  In  re 
Hewett ;  Heicett  v.  Halletty  (1894)  1  Ch.  362. 

The  fact,  that  the  covenant  is  entered  into  by  an  infant,  does  Covenant  by 
not  prevent  a  severance,  if  the  settlement  is  not  avoided  when 
the  infant  comes  of  age.      Burnaby  v.  Equitable  Reversionary 
Interest  Society,  28  Ch.  D.  416. 

A  mortgage  by  one  joint  tenant  of  his  interest  of  course  Mortgage, 
severs  the  joint  tenancy.     In  re  Pollard^s  Estate,  3  D.  J.  &  S. 
541. 

A  partial  disposition  may  also  sever  the  joint  tenancy.  Partial 

Thus,  if  two  are  joint  tenants  in  fee,  and  one  makes  a  lease    ^^^ 
for  the  life  of  the  lessee  the  joint  tenancy  is  wholly  severed. 
Litt.  302.     Co.  Litt.  191b. 

So  if  two  are  joint  tenants  for  years  a  lease  for  years  by  one 
completely  severs  the  joint  tenancy.     Co.  Litt.  192a. 

Possibly  a  lease  for  years  by  a  joint  tenant  in  fee  only  severs 
the  joint  tenancy  during  the  term.  Clerk  v.  Clerk,  2  Yem. 
323  ;  an  unsatisfactory  case. 

A  lease  by  one  joint  tenant  and  the  husband  of  the  other, 
the  rent  being  reserved  to  the  lessors  jointly,  does  not  sever  the 
joint  tenancy.     Palmer  v.  Rich,  (1897)  1  Ch.  134. 

An  application  by  petition  or  summons  by  a  joint  tenant  Petition  for 

payment. 
T.W.  n  1) 
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xxxni. 


Severanoe  by 
marriage. 


Agreement  to 
sever. 


Joint  tenancy 
in  income. 


The  Court 
leans  to  a 
tenancy  in 
common. 


Jointly  and 
equally. 


What  words 
create  a 
tenancy  in 
common. 


for  payment  of  his  share  does  not  sever  the  joint  tenajicy  until 
an  order  for  payment  is  made.  In  re  Wilks;  Child  v.  Bulmer, 
(1891)  3  Ch.  69. 

The  old  law  as  to  severance  by  marriage  has  become  of  small 
importance  since  the  Married  Women's  Property  Act. 

Before  that  Act  marriage  severed  the  wife's  joint  tenancy  as 
regards  chattels.     BraceWidge  v.  CooAr,  Plowd.  416,  418. 

It  did  not  sever  the  wife's  joint  tenancy  in  freeholds  or 
chattels  real  or  choses  in  action,  whether  in  reversion  or  posses- 
sion.  Co.  Litt.  185b;  In  re  Barton^s  Willy  10  Ha.  12;  Arm- 
strong V.  Armsf rangy  7  Eq.  518  ;  In  re  Butkr^a  Trusts;  HugJies 
V.  AndersoUy  38  Ch.  D.  286,  overruling  Baillie  v.  Treharney  17 
Ch.  D.  388 ;  Palmer  v.  Richy  (1897)  1  Ch.  134 ;  see  Lonergan 
V.  Hobany  (1896)  1  Ir.  401. 

3.  Severance  by  agreement. 

A  joint  tenancy  may  also  be  severed  by  agreement  between 

the  parties,  which  may  be  either  in  writing  or  may  be  inferred 

from  a  course  of  dealing.     Gould  v.  Kempy  2  M.  &  E.   304 ; 

Wilson  V.  Belly  5  Ir.  Eq.  501  ;   Williams  v.  Hensniany  1  J.  &  H. 

646. 

A  joint  tenancy  in  income  is  severed  as  regards  each  instal- 
ment as  soon  as  it  becomes  payable.  Walmsley  v.  FoxhaUy  40 
L.  J.  Ch.  28. 

D.  What  creates  a  tenancy  in  common. 

1.  The  Court  leans  towards  a  tenancy  in  common,  and  will 
prefer  it,  when  there  is  a  doubt,  or  the  testator  has  given  the 
legatees  a  choice  between  a  joint  tenancy  and  tenancy  in  com- 
mon. Booth  V.  Alingtony  3  Jur.  N.  S.  835  ;  27  L.  J.  Ch.  117 ; 
5  W.  E.  811 ;  Oakley  v.  Wood,  16  L,  T.  460  ;  37  L.  J.  Ch.  28. 

So  in  several  cases  where  there  have  been  such  words  as 
"  jointly  and  equally  "  the  Courts  have  held  the  gift  a  tenancy 
in  common.  Ettricke  v.  Ettrickey  Amb.  656 ;  Perkins  v.  Baynton, 
1  B.  C.  C.  118. 

2.  Words  of  division  or  distribution,  such  as  "  to  be  divided  " 
or  "  equally,"  or  "  between,"  or  "  amongst,"  or  "respectively," 
make  a  tenancy  in  common.  Vanderplank  v.  Kingy  3  Ha.  1  ; 
Campbell  v.  Campbell,  4  B.  C.  C.  15 ;  A.-G.  v.  Fletcher y  13  Eq. 
128.    See  Re  Moore's  Settlement  TmstSy  10  W.  R.  316. 
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But  a  direotion  to  divide  property  upon  a  certain  event  is  eon-        Chap, 
sistent  with  a  joint  tenancy  till  the  event  happens.      Cookson  v. 


Bingham,  3  D.  M.  &  Q.  668,  696  ;  Jur^  v.  Juty,  9  L.  R.  Ir.  207. 

And  the  use  of  the  word  "  share/'  or  similar  words,  with  Part  or  share, 
reference  to  the  interest  of  the  legatees,  or  even  the  word 
"  participate,"  has  the  same  effect.  Gant  v.  Laurence,  Wightw. 
395 ;  Ive  v.  King,  16  B.  46 ;  Paterson  v.  Bolland,  28  B.  347 ; 
Robertson  v.  Fra^r,  6  Ch.  696.  See  Alloicay  v.  Alloway,  4 
D.  &  War.  380 ;  Jones  v.  Jones,  29  W.  E.  786. 

3.  And  it  has  been  held,  that  where  there  is  a  gift  to  a  class  Effect  of  a 
when  they  arrive  at  twenty-one  years  or  upon  their  becoming  tJrenV-one. 
of  age,  so  that  some  may  take  vested  and  others  contingent 
interests,  they  take  as  tenants  in  common.      Possibly  the  Court 

in  these  cases  read  the  words  as  to  coming  of  age  as  equivalent 
to  "  when  they  respectively  come  of  age."  Woodgate  v.  Unwin, 
4  Sim.  129 ;  Band  v.  North,  12  W.  R.  229  ;  10  Jur.  N.  S.  7 ; 
33  L.  J.  Ch.  656 ;  see  Kenworthy  v.  Ward,  11  Ha.  196 ; 
Buck  V.  Barwise,  6  N.  R.  375;  Macgregor  v.  Macgregor,  1 
D.  F.  &  J.  63. 

4.  If  there  are  any  incidents  attached  to  the  gift  inconsistent  Incidents 

.,,...,  -i        Ml    -I  i         I  i  •      inoonsiKtent 

With  a  jomt  tenancy,  it  will  be  construed  as  a  tenancy  in  with  a  joint 
common :—  *^""^"^- 

If,  for  instance,  one  of  the  objects  of  the  gift  is  to  take  the 
interest  of  the  other,  not  merely  on  the  death  of  the  latter,  but 
on  his  death  without  issue,  or  on  some  other  contingency. 
JRypes  V.  Ryves,  11  Eq.  539. 

Of  course  a  gift  over  of  the  interest  of  one  joint  tenant  in 
certain  events  to  a  third  person  can  have  no  such  effect. 
Edtcardes  v.  Jon^s,  33  B.  348 ;  see  Yarrow  v.  Knightly,  8  Ch.  D. 
736. 

And  a  general  power  of  advancement  has  been  held  to  create  Power  of 
a  tenancy  in  common,  as  the  power  could  only  be  exercised     ^^^ 
properly  if  an  account    is    kept    of    each    share    separately. 
r Estrange  v.  V Estrange,  (1902)  1  Ir.  467. 

5.  Where  there  is  a  power  to  appoint  to  persons,  which  Power  to 
would  authorise  a  tenancy  in  common,  the  Court,  if  compelled  pe^^  as 
to  exercise  the  power,  will  make    the    leeratees    tenants    in  tenantam 

r  1  o  common. 

common.    Whitens  Trusts,  Job.  656 ;  Phene^s  Trusts,  5  Eq.  346 ; 

i)d2 
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t^ABENTS  AND  ISSUE. 


Chap. 


Execatoiy 
trust  in  fayoor 
of  a  parent 
and  children. 


Iflsne  snb- 
stituted  for 
parents  take 
as  joint 
tenants 
between 
themselves. 


Double  words 
of  severance 
make  issue 
tenants  in 
oonunon. 


Severance  of 
joint  tenancy 
as  regfaids  the 


In  re  Susanni^s  Trusts^  47  L.  J.  Ch.  65;   Wilson  v.  Duguidy 
24  Ch.  D.  244;  see  Annstrong  v.  Armstrong^  7  Eq.  518. 

6.  It  would  seem,  that  where  a  clear  executory  trust  ia 
created  by  a  will,  for  instance,  by  a  direction  to  make  a  settle- 
ment upon  a  person  and  her  children,  the  children  would  take 
as  tenants  in  common.  Head  v.  Randall^  2  T.  &  C.  0.  231 ; 
Stanley  v.    Jackmany  23   B.   460.     See   Taggart  v.    Taggarfj 

1  Sch.  &  L.  84 ;  Sgnge  v.  HaleSy  2  Ba.  &  Be.  499. 

At  any  rate,  this  is  clearly  the  case  if  the  ordinary  powers 
and  trusts  are  directed  to  be  inserted  in  the  settlement.  Mayn 
V.  MayHy  5  Eq.  150. 

But  a  mere  direction  to  secure  a  fund  in  favour  of  a  class 
will  not  make  them   tenants  in  common.      White  v.   Briggx^ 

2  Ph.  583  ;  Oicen  v.  Penny,  14  Jur.  359. 

7.  If  there  is  a  gift  to  children  then  living  and  the  issue  of 
those  then  dead  as  tenants  in  common,  or  to  be  equally  di\ided 
among  children  then  living  and  the  issue  of  those  then  dead, 
the  issue  in  each  case  to  take  a  parent's  share,  the  issue  take 
as  joint  tenants  inter  se.  In  these  cases  the  woi'ds  of  severance 
occur  once  only,  and  are  limited  to  create  a  tenancy  in  common 
among  the  children  and  stirpes.  Penny  v.  Clarke,  1  D.  F.  &  J. 
425 ;  Macgregor  v.  Macgregor,  1  D.  F.  &  J.  63 ;  Hodgson^s 
Trusts,  1  E.  &  J.  178 ;  Coe  v.  Bigg,  1  N.  R.  536 ;  Lanphier 
v.  Buek,  2  Dr.  &  Sm.  481 ;  In  re  Yates;  Bostock  v.  D^Eyncourt^ 
(1891)  3  Ch.  53.  Re  Floicer ;  Matheson  v.  Goodicyn,  62  L.  T. 
216.  S/iep/ierdson  v.  Dale,  10  Jur.  N.  S.  156,  may  be  taken  to 
be  overruled. 

But  a  gift  to  be  divided  among  children  living  at  a  certain 
date  and  the  issue  of  those  then  dead  as  tenants  in  common 
creates  a  tenancy  in  common  between  the  issue  by  force  of 
the  double  words  of  severance.  Lym  v.  Coward,  15  Sim.  287 ; 
Hodges  v.  Grant,  4  Eq.  140  ;  In  re  Sophia  Smith,  58  L.  J.  Ch. 
661 ;  Re  Quirk  ;  Quirk  v.  Quirk,  61  L.  T.  364 ;  37  W.  R.  796 ; 
In  re  Woolley ;  Wormald  v.  Woolley,  (1903)  2  Ch.  206.  Cae  v. 
Bigg,  1  N.  R.  536,  if  inconsistent  with  this  rule  may  be  con- 
sidered overruled. 

8.  If  there  is  a  gift  to  parents  in  joint  tenancy  and  a 
direction  that  the  children  of   parents  dying   are   to    stand 
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in  the  place  of  the  parents  and  take  their  shares,  there  is  with        Chap. 

,  .  XXXIII. 

regard  to  the  stirps  of  children  so  taking  a  severance  of  the 


joint  tenancy.     Jleasman  v.  Pearse,  7  Ch.  275.  ^StUutod"'' 

E.  Tenants  by  entireties.  *o'  ^f^ 

.       parent- 

Where  real  or   personal   property  was  before  the  Married  Tenants  by 
Women's  Property  Act  given  to  a  husband  and  wife,  though  e^^ti^ties. 
with  a  declaration  that  they  were  to  be  joint  tenants,  they 
held  by  entireties,  and  on  the  death  of  one  the  other  took  not 
Jure  accrescendi,  but  by  virtue  of  the  original  limitation.     Co. 
Litt.  187a;  Ke/l^  v.  Poiiock,  6  Ir.  C.  L.  367. 

In  the  case  of  real  estate  held  by  entireties,  neither  husband  Real  estate. 
nor  wife  can  alienate  the  property  without  the  consent  of  the 
other,  nor  sever  the  tenancy.     Co.  Litt.  187a,  b ;  Doe  v.  Parrattj 
5  T.  R.  652. 

•In  the  case  of  personalty  the  right  of  the  wife  is  destroyed.  Personalty, 
if  the  husband  reduces  the  property  into  possession,  and  the 
wife  has   no   equity  to  a  settlement.     Aicheson  v.   Aichesofiy 
11  B.  485;    JFard  v.    Ward,  14  Ch.   D.  506;  In  re  Bryan; 
Godfrey  v.  Bryan,  14  Ch.  D.  516. 

It  would  seem,  however,  that  the  Court  would  preserve  the 
wife's  right  by  survivorship  by  preventing  the  husband  from 
alienating  the  property  during  her  life.  Atcheson  v.  Atcheson, 
11  B.  485. 

In  the  case  of  chattels  real  held  by  entireties,  the  husband  Chattels  real, 
can  destroy  his  wife's  right  by  survivorship  by  alienating  the 
chattels  real.  In  the  report  of  the  case  of  Grute  v.  Locroft, 
Cro.  El.  287,  usually  cited  as  an  authority  on  this  question, 
the  tenancy  is  stated  to  have  been  joint  and  not  by  entireties. 
It  may  have  been  a  joint  tenancy  created  before  marriage. 
See  2  Preston,  Abst.  57 ;  Foster  on  Joint  Ownership,  62 ; 
Knox  V.  Welky  2  H.  &  M.  674. 

Where  husband  and  wife  are  tenants  by  entireties  a  decree  Effect  of 
absolute  for  divorce  makes  them  joint  tenants.      Thornley  v.    ^^°"^' 
Tfu)mley,  (1893)  2  Ch.  229. 

A  gift  to  the  husband  and  wife  by  a  will  made  after  the  Married 
commencement  of  the  Married  Women's  Property  Act,  1882  Prop^y  Act. 
(the  1st  January,  1883),  creates  a  joint  tenancy  between  them. 
Thornley  v.  Thomky,  (1893)  2  Ch.  229. 
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CHAPTER  XXXIV. 

ESTATES  IN  PEE  AND  IN  TAIL. 

I. — ^WoRDS  TO  Pass  the  Fee. 

r^?w       ^'  Words  of  limitation  were  never  neoessarj  to  pass  the  fee  in 
a  devise  of  lands  held  in  ancient  demesne.     Winch,  1. 


Devise  to  A 

and  his  heirs.  A  devise  to  a  man  and  his  heirs  gives  him  the  fee,  though  he 
may  be  a  bastard,  and  can  have,  therefore,  only  heirs  of  his 
body.     Idle  v.  Cook,  1  P.  W.  78. 

Devise  to  A         A  devise  to  A  and  his  lawful  heirs  carries  a  fee.     Simpson  v, 

heirs.  *    ^      ^^hicorth,  6  B.  412 ;  Mathews  v.  Oardinery  17  B.  254. 

Devibe  to  A,        So,  too,  a  devise  to  a  man,  his  executors  and  administrators, 

ills  executors 

and  adminis-    gives  him  the  fee.     Rose  d.  Vere  v.  J7i7/,  3  Burr.  1881. 
"■  "*  A  devise  of  gavelkind  land  to  a  man  and  his  eldest  heir 

passes  the  fee.     Co.  Litt.  27a. 

The  testator        2.  The  testator  may,  however,  show  by  explanatory  expres- 

Sat  he^meant  sions  that  he  used  the  word  heirs  as  equivalent  to  heirs  of  the 

ofthe^b^d""^  body.     Doe  d.  Jearrod  v.  Banister^  7  M.  &  W.  292 ;   Jenkifis  v. 

Huyhesy  8  H.  L.  571 ;  see,  too,  4  Mad.  67 ;  Biddulph  v.  Lees^ 

E.  B.  &  E.  289 ;  6  W.  E.  592  ;  7  W.  E.  309. 

Thus,  a  devise  to  the  first  and  other  sons  of  A  and  their 

heirs,  followed  by  a  gift  over  in  default  of  such  issue  or  by 

expressions  showing  that  the  sons  are  to  take  in  succession, 

gives  the  first  and  other  sons  successive  estates  tail.     Lewis  d. 

Ormond  v.  Waters^  6  East,  337 ;  Hetifiessey  v.  Bray^  33  B.  96. 

Effect  of  gift       3.  Heirs  both  in  a  deed  and  will  will  be  held  equivalent  to 

default  of        ^®^®  ^^  *^®  hody,  if  there  is  a  limitation  over  in  default 

^^ii^t^^        of  heirs  or  a  limitation  by  way  of  remainder  to  a  person  who 

heir.  may  be,  or  to  several  persons  some  of  whom  may  be  collateral 

heir  or  heirs  to  the  first  taker,  or  if  the  event  on  which  the 

gift  over  is  made  necessarily  depends  on  the  existence  of  a 
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oollateral  heir  of  the  first  devisee  at  bticIi  first  devisee's  death.        Chap. 

ZZXIV. 
Webb  V.  Hemming ^  Cro.  Jao.  416;  Doe  d.  Littledale  v.  Snwddle,  

2  B.  &  Aid.  126 ;    Wall  v.   Wright,  1  D.  &  Wal.  1 ;  Harris  v. 

2>flm,  1  Coll.  416;  In  re  Smith's  Estate,  27  L.  E.  Ir.  121 ;  In 

re  Waugh ;    Waugh  v.  Cripps,  (1903)  1  Ch.  744. 

The  rule  does  not  apply  where  the  gift  over  is  on  failure  of 

issue ;  therefore,  a  gift  to  several  in  fee,  and  if  they  die  without 

issue  to   a  collateral  heir,  will,  since  the  Wills  Act,  give  a 

fee  with  an  executory  devise  over,  as  it  would  before  the  Act 

have  given  an  estate  tail  by  force  of  the  gift  over  being  in 

default  of  issue,  not  because  it  was  to  a  collateral  heir.     See 

Gicynne  v.  Berry,  I.  R.  9  C.  L.  494  ;   Fay  v.  Fay,  5  L.  R. 

Ir.  274. 

4.  If  there  is  a  devise  to  A,  which  gives  A  the  fee  either  by  Effect  of  a 
express  limitation  or  by  construction,  followed  by  a  gift  over  if  a^faSiTof ** 
he  dies  without  heirs  of  the  body  or  issue,  if  these  words  import  ^*®?®  ^P^P  * 

,  pnor  devise 

an  indefinite  failure  of  issue,  A*s  estate  is  cut  down  to  an  estate  m  fee. 
tail.      Tracy  v.  Olover,  cit.  3  Leon.  130 ;  Denn  v.  Slater,  5  T.  E. 
335 ;  Dansey  v.  GriffitJis,  4  Mau.  &  S.  61 ;   Tenny  v.  Agar,  12 
East,  25  3 ;  Romilly  v.  James,  6  Taunt.  263 ;  Morgan  v.  Morgan, 
10  Eq.  99 ;  see  Bowen  v.  Lewis,  9  App.  C.  890. 

If,  however,  the  failure  of  issue  is  not  an  indefinite  failure  of 
issue,  there  is  no  necessity  for  this  construction,  and  the  gift 
over  will  take  effect  as  an  executory  devise.  Right  v.  Day,  16 
East,  67 ;  Doe  d.  King  v.  Frost,  3  B.  &  Aid.  546 ;  Parker  v. 
Birks,  1  K  &  J.  156;  Ex  parte  Davies,  2  Sim.  N.  S.  114; 
Blimton  v.  Warburton,  2  K.  &  J.  400  ;  McEnaUy  v.  Wetherall, 
15  Ir.  C.  L.  502 ;  Coltsmann  v.  Coltsmann,  L.  E.  3  H.  L.  121. 

It  appears,  that  in  a  deed,  a  limitation  over  upon  death  with- 
out such  issue  or  without  leaving  issue  will  not  cut  down  a 
previous  limitation  in  fee  to  an  estate  tail.  Idle  v.  Cook,  1 
P.  W.  70 ;  Olitant  v.  Wright,  9  Ch.  D.  646 ;  see  Morgan  v. 
Morgan,  10  Eq.  99;  Arthur  v.  Walker,  (1897)  1  Ir.  68. 

When  a  clear  estate  in  fee  is  given  by  a  will,  a  reference  to  it  Reference  in 
by  codicil  as  an  entail  will  not  cut  down  the  estate  given  by  the  ^^^  i^  f^ 
win.  Van  Grutten  v.  Foxicell,  (1897)  A.  C.  658;  see,  too,  "«« entail. 
Crumpe  v.  Crumpe,  (1899)  1  Ir.  359 ;  (1900)  A.  C.  127. 

5.  Before  the  Wills  Act  a  devise  without  words  of  limitation  Words  of 

limitation  not 
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Chap. 
XXXIY. 

necessary  to 
pass  the  fee. 


Effect  of  the 
Wills  Act  :n 
passing  the 
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Contrary 
intention. 
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rents  and 
profits  can  163 
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of  'which  it  is 
excepted. 

The  estate  of 
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passed  only  a  life  interest,  unless  there  could  be  found  in  the 
will  sufficient  evidence  of  intention  to  pass  the  fee.  There  is  a 
long  list  of  cases,  in  which  the  question,  what  expression  of 
intention  is  sufficient  for  this  purpose,  has  been  considered. 
These  cases,  which  will  be  found  in  earlier  editions  of  this  work, 
are  omitted  here  as  they  are  now  practically  obsolete,  since  by 
sect.  28  of  the  Wills  Act,  a  devise  without  words  of  limitation 
passes  the  fee  or  other  the  whole  estate  or  interest,  which  the 
testator  had  power  to  dispose  of  by  will,  unless  a  contrary 
intention  shall  appear  by  the  will. 

The  fact  that  the  will  contains  other  devises  with  words  of 
limitation,  will  not  prevent  a  devise  without  such  words  from 
passing  the  fee.       Wisdcn  v.  Wisden^  2  Sm.  &  Gr.  396. 

Nor  will  a  power  given  to  the  devisee  to  appoint  the  property 
generally  to  her  children  cut  a  de\ise  without  words  of  limitation 
down  to  a  life  estate.     Brook  v.  Brook ^  3  Sm.  &  Q.  280. 

But  a  devise  without  words  of  limitation,  followed  by  a 
devise  of  the  same  property  to  another  person  with  words  of 
limitation,  will  give  the  first  devisee  a  life  interest  only. 
Gravenor  v.  Wafkins,  L.  E.  6  C.  P.  500. 

6.  A  devise  of  rents  and  profits  or  of  the  income  of  lands 
carried  an  estate  for  life  in  the  lands  before  the  Wills  Act,  and 
since  the  Act  it  carries  the  fee.     Mannox  v.  Greener^  14  Eq.  456. 

The  same  is  the  case  with  a  devise  of  rents  and  profite  for 
a  time,  that  may  last  for  ever.  Bunhury  v.  Doran^  I.  E..  9 
0.  L.  284. 

But  a  devise  of  a  specific  annual  sum  out  of  land,  though  it 
happens  to  be  the  whole  amount  of  the  rents  and  profits,  will 
not  cany  the  land.     Going  v.  Ilanlony  I.  R.  4  C.  L.  144. 

7.  Under  the  old  law  it  was  held,  that,  where  property  was 
excepted  out  of  a  devise  in  fee,  the  exception  carried  as  large  an 
interest  as  the  devise.  Doe  d.  Knoit  v.  Lairton,  4  Bing.  N.  C. 
455 ;  6  Sc.  303  ;  Bennett  v.  Bennett,  2  Dr.  &  Sm.  266 ;  see  HiU 
v.  Eattef/,  2  J.  &  H.  634. 

8.  The  estate  of  a  cestui  que  trust  is  commensurate  with  that 
of  his  trustee,  and  therefore,  where  land  is  devised  to  a  trustee 
and  his  heirs  in  trust  for  a  person  without  words  of  limitation, 
the  latter  takes  the  fee.     Moore  v.  Cleghorfiy  10  B.  423 ;    16 
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L.  J.  Ch.  469  ;  17  ib.  400 ;  Knight  v.  Selby,  3  Sc.  N.  E.  409  ;  Ckap. 
3  M.  &  Ghr.  92  ;  Challenger  v.  Shepherd,  8  T.  E.  597  ;  Smith  v.  ""^' 
Smith,  11  C.  B.  N.  S.  121;  see  In  re  Whiston's  Settlement; 
Lovatt  V.  Williamson,  (1894)  1  Ch.  661 ;  Re  Bennett's  Estate, 
(1898)  1  Ir.  184 ;  In  re  Tringhnm's  Trusts,  (1904)  2  Ch.  487 ; 
In  re  Incin;  Iricin  v.  Parkes,  (1904)  2  Ch.  752;  In  re  Oliver's 
Settlement;  Everedw  Leigh,  (1905)  1  Ch.  191. 

So  under  a  devise  to  trustees  in  fee  upon  trust  for  a  life 
tenant  with  remainder  in  trust  for  a  class  without  words  of 
limitation,  the  remaindermen  take  the  fee.  Knight  v.  Selby,  3 
So.  N.  E.  409  ;  3  M.  &  Gfr.  92 ;  Maden  v.  Taylor,  45  L.  J.  Ch. 
569. 

The  fact,  that  there  are  executory  gifts  over,  does  not  prevent 
the  application  of  the  rule,  so  far  as  the  gifts  over  do  not  take 
effect.     Yarrow  v.  Knightly,  8  Ch.  D.  736. 

The  above  rule  does  not  apply,  where  the  trustees  take  for  the 
benefit  of  ulterior  devisees  as  well.  In  re  Pollard's  Estate,  3 
D.  J.  &  S.  541 ;  see  Sherwin  v.  Kenny,  16  Ir.  Ch.  138 ;  Blacks 
hall  V.  Gibson,  2  L.  E.  Ir.  49. 

n. — ^WoRDS  TO  Pass  an  Estate  Tail. 

Copyholds  not  being  within  the  statute  de  donis  are  entailable  Copyholds, 
only  by  custom.  In  the  absence  of  custom,  a  devise  of  copy- 
holds in  words,  which  would  create  an  estate  tail  in  freeholds, 
will  g^ve  a  fee  simple  conditional  on  the  birth  of  issue.  Doe  d. 
Blesard  v.  Simpson,  3  M.  &  Gr.  929  ;  Hardcastle  v.  Dennison,  10 
C.  B.  N.  S.  606. 

A.  The  ordinary  mode  of  limiting  an  estate  tail  is  by  the  What  words 
words  "  heirs  of  the  body  "  or  "  issue."  estate  tail, 

A  special  estate  may  be  created  by  a  limitation  to  a  woman  Estate  in 
and  her  issue  by  a  marriage  with  a  person  of  a  particular  name,  *^^* 
or  by  a  limitation  to  a  man  and  his  issue  by  a  fit  and  worthy 
gentlewoman.     Page  v.  Hayward,  2  Salk.  570 ;  Magee  v.  Martin, 
(1902)  1  Ir.  367 ;  Pelham  Clinton  v.  Duke  of  Newcastle.,  (1902) 
1  Ch.  34;  (1903)  A.  C.  111. 

A  devise  to  A  and  his  heirs  male,  or  to  A  and  his  heirs 
lawftilly  begotten,  is  an  estate  tail.     Baker  v.    Wall,  1    Ld. 
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x2^.       Raym.  185  ;  Tufnell  v.  Borrell,  20  Eq.  194  ;  Nanfan  v.  Legh^  7 

Taunt.  85 ;    Good  v.  Qood^  7  E.  &  B.  295 ;   see  Crumpe  v. 

Crumpe,  (1900)  A.  C.  127. 
In  the  case  of  a  deed  such  words  pass  a  fee.    Co.  Litt.  sec.  3 1 . 
Effect  of  Words  of  limitation  superadded  to  the  words  "  heirs  of  the 

words  of  body  "  will  not  out  down  the  estate  tail  of  the  ancestor.  Denn 
^^bX^"*  ^-  <^^^ring  y.  Shenton,  Cowp.  410. 

Nor  will  such  words  as  "  the  elder  son  of  the  ancestor  to  be 
preferred  to  the  second  or  younger  son,"  as  they  merely  indicate 
the  notion  the  testator  incorrectly  entertained  of  the  descent  of 
an  estate  tail.    Fetherston  v.  FetherstoHy  3  CI.  &  F.  67. 

And  probably  a  devise  to  A  and  the  heirs  of  his  body  as 

tenants  in  common  would  give  A  an  estate  tail,  notwithstanding 

Doe  d.  Strong  v.   Goff,  11  East,  668.     See  2  Bl.  55,  58;  3 

J.  &  Lat.  54;  (1897)  A.  C.  674. 

To  create  an        jj^^  the  heirs,  where  the  word  is  to  be  used  as  a  word  of 

estate  tail  the 

inheritance  limitation,  must  be  the  heirs  of  the  ancestor.  Therefore  a 
limited  to  the  devise  to  the  husband  for  life,  with  remainder  to  the  heirs  of 
body  of  the  ^^®  ^odij  of  the  husband  and  wife,  will  not  give  an  estate  tail, 
ancestor.         because  no  person  can  be  supposed  to  include  in  himself  the 

heirs  of  himself  and  somebody  else.     Feame,  C.  R.  38;  see, 

too,  Allgood  y.  WitherSy  2  Burr.  1107. 

But  a  devise  to  the  husband  and  wife,  with  remainder  to  the 

heirs  of  the  body  of  the  husband  and  wife,  gives  them  a  joint 

estate  tail.    Feame,  C.  E.  38. 
Distinction  A  devise  to  husbaud  and  wife  for  life,  with  remainder  to 

o/the  body  of  the  heirs  on  the  body  of  the  wife  by  the  husband  to  be  begotten, 
hdrToi^the  ^^^^^  ^^  ho\h  an  estate  tail ;  but  if  the  remainder  be  limited  to 
body  of  the      the  heirs  o/*tlie  body  of  the  wife  by  the  husband  to  be  be&:otten, 

wife  begotten.  •  i  m  ,     .       . 

the  wife  alone  has  an  estate  tail,  the  word  heirs  in  the  latter 
case  being  considered  as  applied  to  the  wife  only.  Alpass  v. 
Waikins,  8  T.  E.  516 ;  Denn  v.  Gillott,  2  T.  E.  431 ;  Frogmorton 
d.  Rohinmn  v.  Wharrey,  2  W.  Bl.  728. 

Similarly,  a  devise  to  husband  and  wife  for  life,  remainder 
to  the  heirs  of  the  husband  on  the  body  of  the  wife  begotten, 
gives  the  husband  an  estate  in  special  tail.  Roe  d.  Aistrop  v. 
Aistrop,  2  W.  Bl.  1228. 

It  follows  that  a  devise  to  the  wife  for  life,  remainder  to  the 
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heirs  to  be  begotten  on  the  body  of  the  wife  by  the  husband,        Chap, 
gives  the  wife  no  estate  tail,  because  the  heirs  are  not  applied  to ! — 


her  body.     Gossage  v.  Taylor^  Sty.  325. 

Where  there  is  a  joint  limitation  for  life  to  two  persons  who  Effect  of 
may  by  possibility  intermarry   (even   though    they  may  be  ^  the  heirs 
respectively  married  already),  with  remainder  to  the  heirs  of  ^^^^^^ 
their  bodies,  they  take  an  estate  tail.    Co.  Litt.  25b,  sect.  25.       ancestors 

,  ,  -  who  may 

So,  too,  a  devise  to  a  man  and  the  heirs  of  his  body  by  a  intermany. 
second  wife  gives  him  an  estate  tail  executed  in  possession, 
though  the  devisee  had  a  wife  at  the  time.      Feame,  C.  E.  35 ; 
Vent.  228. 

And  a  devise  to  the  wife  for  life,  with  remainder  to  the  heirs  Tenant  in  tail 

after  Dossi* 

of  her  body  by  the  testator,  where  the  testator  has  no  issue  by  bility  of  issue 
his  wife,  nevertheless   makes   the  wife  tenant  in  tail  after  ®^ 
possibility  of  issue  extinct.    Piatt  v.  Poicles,  2  Mau.  &  S.  65. 

A  devise  to  a  man  or  the  heirs  of  his  body  is  an  estate  tail.  Devise  to  a 
Parkin  v.  Knight,  15  Sim.  83 ;   Wright  v.  Wright,  1  Ves.  Sen.  ^eirg  of  ^^ 
409 ;   Harris  v.  Davis,  1   Coll.  416 ;    Greenway  v.   Greenway,  ^^y^- 
2  D.  F.  &  J.  128. 

And  a  similar  construction  has  sometimes  been  placed  upon  ck>n8truction 
a  devise  to  A  or  his  heirs,  both  before  and  since  the  Wills  Act.  ""^^^^y,^ 
See  Read  v.  Snell,  2  Atk.  642,  p.  645 ;  Lachlan  v.  Reynolds,  ^^irs. 
9  Ha.  797 ;  Adshead  v.  Willetts,  29  B.  358. 

Such  a  devise  would,  however,  probably  now  be  held  to  be 
substitutional  in  wiUs  since  the  Wills  Act,  as  it  is  no  longer 
necessary  to  change  "  or "  into  "  and,"  in  order  to  give  the 
devisee  the  fee.  Wingfield  v.  Wingfield,  9  Ch.  D.  658.  See 
Parsons  v.  Parsons,  8  Eq.  260. 

B.  In  some  cases  the  word  heir  has  been  held  equivalent  to  Heir  in  the 
heir  of  the  body,  where  there  has  been  a  direction  that  the  land  *^°^**  ^^' 
shall  descend  to  the  heirs ;  as,  for  instance,  where  there  was 
a  devise  to  A  for  life,  and  then  to  descend  to  his  female  heir, 
whether  sister  or  daughter.  Letcthicaite  v.  Thompson,  36  L.  T. 
910 ;  Fay  v.  Fay,  5-  L.  E.  Ir.  274 ;  see  Re  Score ;  Tolman  v. 
Score,  57  L.  T.  40. 

The  words  "  next  heir  male  '^  or  "  first  heir  male  "  added  to  Next  heir 
a  devise  to  A,  Bxeprimd  facie  words  of  limitation  and  create  an  °^®' 
estate  tail.    Burley^s  Case,  cit.  1  Vent.  230  ;  Miller  v.  Seagrace, 
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^Chip.        16  Vin.  Ab.  (2nd  Ed.)  Paxols  H.  4,  n. ;  Lubber  v.   Troitopey 
-'—  Amb.  453. 


Conptniotion  C  With  regard  to  realty,  "  the  word  issue  in  a  will  prinid 
man^and\i8  *  A^^^  means  the  same  thing  as  heirs  of  the  body,  and  is  to  be 
^^^'  construed  as  a  word  of  limitation."     Per  Parke,  B.,  in  Slater  v. 

Dangerjield,  15  M.  &  W.  263. 

Thus,  a  devise  to  A  and  his  issue,  or  to  several  and  their 
issue,  as  tenant  in  common,  would,  it  seems,  give  estates  tail. 
Martin  v.  Sicannell,  2  B.  249 ;  Beaver  v.  Novell,  25  B.  551 ; 
Campbell  v.  Bouskell,  27  B.  325  ;  Be  Adams ;  Adams  v.  Adams^ 
94  L.  T.  721. 

A  devise  to  A  and  his  issue  living  at  his  death,  or  to  a  wife 
and  the  issue  of  the  marriage,  has  been  held  to  give  an  estate 
tail.  University  of  Oxford  v.  Clifton,  1  Ed.  473 ;  Wahh  v. 
Johnston,  (1899)  1  Ir.  601. 

A  devise  to  A  and  his  issue,  and  the  heirs  of  such  issue,  with 
a  gift  over  in  default  of  issue,  before  the  Wills  Act,  has  the 
same  effect.     Franklin  v.  Lay,  6  Mod.  258  ;  2  Bl.  59,  n. 

The  rule  in  And  it  has  been  held,  that  the  rule  in  Wildes  Case  applies  to 

WilcTs  Case  .  .      .  .  . 

applies  to  a  a  devise  to  several  and  their  issue  and  their  heirs  as  tenants 
a  man  and  his  ^^  common,  80  that  the  devisees  take  estates  tail,  if  there  are 
issue  in  fee      ^q  issue  at  the   date   of  the   devise.      Underhill  v.  Boden^  2 

as  tenants  in  ' 

oommoD.         Ch.  D.  494;    Co.  Litt.  9a.      See    Cancellor  v.    Canceller,  11 
W.  E.  16. 

If  upon  the  will  there  is  anything  to  show  that  the  issue 
are  to  take  as  purchasers,  for  instance,  a  direction  that  they  are 
to  take  vested  interests  at  twenty-one,  then  under  a  devise  to  A 
and  his  issue,  A  and  his  issue  take  jointly  in  fee,  and  all  issue 
born  before  the  time  of  distribution  come  in.  Be  Wilmot ; 
Wilmot  v.  Betterton,  76  L.  T.  415. 

In  some  cases,  upon  the  context  of  the  will,  a  devise  to  A  and 
his  issue  has  been  held  to  give  A  a  life  interest  with  remainder 
to  his  issue.  Doe  d.  Davy  v.  Burnsall,  6  T.  R.  30  ;  1  B.  &  P. 
215  ;  Doe  d.  Oilman  v.  Elvey,  4  East,  313  ;  Hockley  v.  Matcbey^ 
1  Ves.  Jun.  142.  See  the  comments  on  the  first  two  cases,  2 
Jarm.  p.  1260 ;  Be  Wilmot,  76  L.  T.  415. 
Eldest  male         The  words  "  eldest  male  issue,"  are  primd  facie  not  words  of 

issue. 
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limitation,  but  mean  the  eldest  son.     Lovelace  t.  Lovelace,  Cro.        Chap. 

XXXI7 

Eliz.  40  ;  Shericlan  v.  O'Eeillt/,  (1900)  1  Ir.  386,  392.  ^^ 


A  devise  to  "the  sons  in  succession"  of  A  gives  the  sons  Devise  in 
successive  estates  tail  and  a  devise  to  A  for  life  and  then  to  his  Iq  priority, 
children  in  priority  in  case  he  marries,  sons  to  inherit  before 
daughters,  but  in  case  he  should  die  unmarried  to  B  and  her 
heirs,  gives  the  children  of  A  estates  tail.  Studdert  v.  Von 
Steiglitz^  23  L.  R.  Ir.  564  ;  In  re  Pennefather ;  Savile  v.  Savile, 
(1896)  1  Ir.  249. 

III. — Words  occasionally  used  as  Words  of  Limitation. 

A.  The  words  "  son  "  and  "  child  "  may  be  used  as  words  of  Wordd**8on*' 
limitation,  if  the  testator  has  clearly  shown  his  intention  so  to  ^^  ^  words 
use  them.     "  If  the  word  *  son  '  be  not  used  as  a  designatio  per-  ^'  Hnxitotion. 
sontFy  but  with  a  view  to  the  whole  class,  or  as  comprising  the 

whole  of  the  male  descendants  severally  and  successively,  then 
it  is  the  manifest  intention  of  the  testator  to  give  an  estate  tail." 
Mellish  V.  Mellish,  2  B.  &  0.  620. 

Thus,  if  the  devise  is  to  A,  or  to  A  for  life,  and  if  he  dies  not 
having  a  son  over,  A  takes  an  estate  in  tail  male  in  a  case  before 
the  Wills  Act.  Bi field' 8  Case,  cited  1  Vent.  231 :  8.  C.  sub 
nom.  Milliner  v.  Robinaon^  1  Moore,  682,  pi.  939  ;  Re  Bird  and 
Barnard's  Contract,  59  L.  T.  166. 

The  same  is  the  case  it  the  devise  be  to  A  for  life,  and  then 
to  his  son  if  he  has  one,  and  in  default  of  such  issue  over. 
Robinson  y.  Robimon,  1  Burr.  38;  2  Ves.  Sen.  225;  3  Atk. 
736 ;  Mellish  v.  Mellishy  2  B.  &  C.  520 ;  Doe  d.  Garrod  v. 
Oarrody  2  B.  &  Ad.  87 ;  Murphy  v.  Johnston,  6  Ir.  Ch.  230 ; 
Bell  V.  Bell,  15  Ir.  Ch.  517 ;  Andrew  v.  Andretv,  1  Ch.  D.  410 ; 
In  re  Buckton;  Buckton  v.  Buckton,  (1907)  2  Ch.  406;  see 
Boicen  v.  Leicis,  9  App.  C.  890. 

But  a  devise  to  A  for  life,  and  then  to  such  son  as  she  may 
leave,  and  his  heirs  and  assigns,  goes  to  all  the  sons  of  A  as 
joint  tenants.     Beauchant  v.  Usticke,  W.  N.  1880,  14. 

B.  The  term  "  eldest  son  "  is  less  susceptible  of  a  collective  Eldest  son. 
meaning  than  "son"  or  "child."      But  it  will  receive  this 
meaning  if  the  intention  is  clear.     Doe  d.  Burrin  v.  Chorlton,  1 

Scott,  N.  R.  290 ;  1  M.  &  Gr.  429  ;   Leicis  v.  Puxki/,  16  M.  & 
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Cliap^       W.  733  ;  Clearifs  Trust,  16  Ir.  Ch.  438  ;  In  re  Childe;  Childe- 
-  Pemberton  v.  Childe,  W.  N.  1883,  48. 


Ab  between  If  the  devise  IS  to  A  for  life,  then  to  his  eldest  son  for  life, 

an  estate  tail  i         ,  t  r     i        <•       m  m    • 

in  the  father  and  SO  on  to  the  eldest  son  of  the  family,  an  estate  tail  m 
Court  prefers  remainder  will  be  given  to  A,  and  not  to  his  eldest  son,  so  as 
the  former.      ^  ^^^  -^  ^j^^  largest  number  of  descendants.     Forshrook  v. 

Forsbrook,  L.  E.  3  Ch.  93. 

C.  In  the  same  way  the  word  "  children  "  may  be  a  word  of 
limitation. 

*« Children"  1.  Thus  a  devise  to  A  to  hold  to  him  and  his  children  for 
onimftatTonT  ®^®^»  ^^  *^  -^  ^^^  ^^^  children  for  ever,  or  to  A  and  his  children 

lawfully  begotten  for  ever,  gives  A  an  estate  tail.     Davie  v. 

Stevms,  Dougl.  321 ;   Broadhurst  v.  Morris,  2  B.  &  Ad.   1  ; 

Wood  V.  Baron,  1  East,  259  ;  Roper  v.  Boper,  L.  R.  3  C.  P.  32  ; 

36  L.  J.  C.  P.  27 ;  37  ib.  7.     See,  too.  Doe  d.  Oigg  v.  Bradley, 

16  East,  399. 
In  such   cases   "  children "  would  seem   to  be  a  word  of 

limitation  quite  independently  of  the  so-called  rule  in  WilePs 

Case,  6  Rep.  17. 
Doviso  to  A         So  a  devise  of  all  the  testator's  property  to  A  and  his  children 

and  children      ... 

in  Buccesaion.  in  succession  gives  A  an  estate  tail.  Earl  of  Tyrone  v.  Marquis 
of  Waterford,  1  D.  E.  &  J.  613;  see  Snowball  v.  Proctor^ 
2  T.  &  d  C.  478. 

Rule  in  2.  A  simple  devise  to  A  and  his  children,  where  A  has  no 

I    B   a»e,     children  at  the  time  of  the  devise,  gives  him  an  estate  tail. 
WihVs  Case,  6  Rep.  17 ;  Clifford  v.  Koe,  5  App.  C.  447. 

And  for  this  purpose  a  child  en  ventre  at  the  date  of  the 
will  is  considered  as  non-existent.     Roper  v.  Roper,  L.  R.  3 
C.  P.  32. 
Power  to  The  rule  applies,  though  the  testator  may  expressly  give  the 

appoint  the  .  -  •    i •         j i  j      •  .» 

property  to  parent  a  power  of  appomting  the  property  m  question  among 
i^o^l^tSir*  his  children.  Seale  v.  Barter,  2  B.  &  P.  485 ;  Clifford  v. 
vith  an  estate  Brooke,  I.  R.  10  C.  L.  179;  2  L.  R.  Ir.  184;  S.  C.  nom. 

tail. 

Clifford  V.  Koe,  5  App.  C.  447.      See  In  re  Moyle^s  Estate^ 
1  L.  R.  Ir.  155. 

Exceptions.  ^'  There  may,  however,  be  an  intention  shown  that  the 
parent  was  not  to  take  an  estate  tail. 
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Thus,  in  Buffar  v.  Bradford^  2  Atk.  220,  the  testator  showed        Chap. 

that  he  contemplated  the  mother  and  children  as  taking  joint -— 

interests  at  a  period  subsequent  to  his  death.  And  in  Grieve 
V.  Griev€y  4  Eq.  180,  where  there  was  a  devise  of  a  house  to 
the  testator's  nieces  and  their  children,  and  if  they  have  not 
any  over,  a  direction  that  the  furniture  was  to  go  with  the 
house  was  held  sufficient  to  show  that  an  estate  tail  could  not 
have  been  intended. 

4.  If  there  are  any  children  living  at  the  time  of  the  devise.  If  there  are 
the  term  "  children  "  is  primd  fade  not  a  word  of  limitation.  Uving  at  the 
Byng  v.  Bt/ng,  10  H.  L.   171  ;  Oates  d.  Haiterley  y.  Jackson,  ^"^J^® 
2  Str.  1172 ;  Jeffery  v.  Honywoody  4  Mad.  398.  -children"  is 

.  .  primd  facie 

But  this  rule  bends  to  evidence  of  a  contrary  intention;  not  a  word  of 
thus,  a  direction  that  certain  things  are  to  go  as  heirlooms  qq^^^^* 
with  the  estate,  is  sufficient  to  rebut  a  joint  tenancy,  and  to  intention. 
show  that  an  estate  tail  was  intended  to  be  given.     Byng  v. 
Byng,  10  H.  L.  171. 

By  analogy  to  the  rule  in  Wildes  Case  a  devise  to  A  and 
his  sons  in  tail  male,  and  for  want  of  such  issue  male  over, 
where  A  has  no  sons,  gives  him  an  estate  tail.  Wharton  v. 
Oresham,  2  W.  Bl.  1083  ;  see  Sparling  v.  Parker,  29  B.  450: 

A  devise  to  A  and  B  as  tenants  in  common,  and  in  their 
respective  proportions  to  their  children,  or  according  to  their 
wills,  gives  the  fee  to  A  and  B  with  an  executory  devise  at  the 
death  of  each  to  his  children  or  devisees.  Re  Buckmaafor^s 
Estafe,  47  L.  T.  514. 

The  rule  in  Wildes  Case  does  not  apply  to  personalty.    Audsley  The  rule  in 
V.  Horn,  26  B.  196  p  1  D.  F.  &  J.  226.  d^nt.S'ply 

to  personalty. 

IV. — The  Edle  in  Shelley's  Case. 

The  construction  of  devises  to  heirs  and  heirs  of  the  body, 
after  a  prior  estate  of  freehold  in  the  ancestor,  is  governed  by 
the  so-called  rule  in  Shelley^ s  Case,  which  is  a  rule  of  law  and 
not  of  construction.  Van  Orutten  v.  Foxwell,  (1897)  A.  C.  658 
(for  the  subsequent  litigation  on  this  will,  see  78  L.  T.  231 ; 
79L.  T.  617;  82  L.  T.  272). 

It  may  be  laid  down  generally  that  where  the  ancestor  by  The  rule  in 
any  will  takes  an  estate  of  freehold,  whether  by  implication  ^*^''  ^^^ 
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Chap.        or  direct  limitation,  and  whether  it  may  or  may  not  determine 

in  his  lifetime,  and  in  the  same  will  an  estate  is  limited  by 

way  of  remainder,  either  mediately  or  immediately,  to  his 
heirs  or  the  heirs  of  his  body,  in  such  case  the  heirs  are 
always  words  of  limitation  of  the  estate  and  not  words  of 
purchase,  and  therefore  the  ancestor  takes  an  estate  in  fee,  or  in 
tail  as  the  case  may  be.  Shelky^s  Case^  1  Rep.  93b ;  Fearne, 
C.  R.  33,  40 ;  Pybm  v.  Mitford,  1  Ventr.  372 ;  Curtis  v.  Price, 
12  Ves.  99. 

The  two  limitations  must  be  in  the  same  instrument,  but  the 
Court  considers  a  will  and  codicils  for  this  purpose  as  one  instru- 
ment.    Hayes  d.  Foorde  v.  Foorde,  2  W.  Bl.  698. 

If  the  ancestor,  being  the  testator's  heir,  takes  a  particular 
estate  of  freehold  only  by  way  of  resulting  trust,  it  ceems  the 
rule  does  not  apply.     Coape  v.  Arnold,  4  D.  M.  &  Gr.  574. 

The  rule  applies  equally  to  limitations  of  freehold  and  copy- 
hold estates,  and  to  estates  pur  autre  vie.  Doe  d.  Jeff'  v.  Robimoiiy 
8  B.  &  C.  296;  2  M.  &  Ryl.  249;  see  2  D.  &  War.  327; 
Crozier  v.  Crozier,  3  D.  &  War.  373. 

It  applies  to  limitations,  which  are  both  legal  or  both  equit- 
able, even  where  the  first  is  for  the  separate  use  of  a  married 
woman.  Spence  v.  Sj)euce,  12  C.  B.  N.  S.  199 ;  Fearne,  C.  R. 
66;  Pitt  V.  Jackson,  2  B.  C.  C.  51. 

It  does  not  apply  to  cases  where  one  limitation  is  legal  and 
the  other  equitable.  Eight  v.  Crebei%  5  B.  &  C.  866 ;  Collier  v. 
McBean,  34  L.  J.  Ch.  555 ;  34  B.  426. 

Where  by  will  an  equitable  estate  was  given  to  the  ancestor 
with  a  legal  limitation  to  the  heirs  of  his  body,  and  by  a  codicil 
the  land  was  devised  to  trustees  upon  trust  to  secure  a  jointure 
and  pay  certain  debts  so  that  the  limitations  of  the  will  became 
all  equitable,  it  was  held  that  the  trustees  were  bound,  upon 
carrying  out  their  trust,  to  re-convey  the  land  to  the  uses  of 
the  will  and  that  the  rule  did  not  apply.  Coape  v.  Arnold, 
4  D.  M.  &  G.  574. 

The  rule  does  not  apply  so  as  to  destroy  intermediate  con- 
tingent limitations  by  merger,  even  in  cases  before  the  Real 
Property  Act,  1845  (8  &  9  Vict,  c,  106).  Lewis  Boicks'  Case, 
11  Rep,  80;  Fearne,  C.  R.  36. 
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Nor  does  it  apply  where  the  estate  to  the  heirs  is  limited,  not        Chap. 


by  way  of  remainder,  but  by  way  of  executory  devise.  Lhyd 
V.  Carew^  Free.  Ch.  72 ;  Show.  P.  C.  137 ;  see  Feame,  275 ; 
Plunket  V.  Holmes^  1  Lev.  11 ;  Raym.  28 ;  Feame,  341 ;  Crofts 
V.  Middleton,  2  K.  &  J.  194;  8  D.  M.  &  G.  192;  mQinre 
White  8fEindle^8  Contract^  7  Ch.  D.  201 ;  Richardson  v.  Harrisony 
16  Q.  B.  D.  85 ;  In  re  Youmam'  Will,  (1901)  I  Ch.  720. 

The  rules  of  construction  with  reference  to  cases  coming  Application 
within  the  operation  of  the  rule  in  Shelley's  Case  are  settled  ^^^^  ^^ 
by  the  leading  cases  of  Jesson  v.  Wrighfy  2  Bl.  1 ;   Roddy  v.  j^*^h°  h  ' 
Btzgerald,  6  H.  L.  823;  Van  Grutten  v.  Foxwell,  (1897)  A.  C.  658.  or  the  heirfS 

A.  Where  the  words  "heirs"  or  "heirs  of  the  body"  are  the  ancestor, 
used  in  the  limitation  of  the  inheritance  the  rule  applies — 

1.  Although  the  limitation  of  the  freehold  to  the  ancestor 
may  be  followed  by  words  clearly  indicating  an  intention  that 
his  estate  is  to  be  for  life  only. 

Thus,  it  is  immaterial  that  the  estate  of  the  ancestor  may  Restrictions 
be  declared  to  be  "for  life  and  no  longer":  Roe  d.  Thong  v.  ^teof  the 
Bedford,  4  Man.  &  S.  362 ;  1  B.  C.  C.  313 ;  Robinson  v.  Robin-  ^^^^ 
son,  1  Burr.  38 ;  3  B.  P.  C.  180 ;  2  Ves.  Sen.  225 ;  Macnamara 
V.  Dillon y  11  L.  R.  Ir.  29;  that  he  is  made  unimpeachable  for 
waste :  Jones  v.  Morgan,  1  B.  C.  C.  206 ;  Bennett  v.  Earl  of 
Tankertille,  19  Ves.  170 ;  that  each  son  is  to  take  for  life :  In 
re  Keane's  Estate,  (1903)  1  Ir.  215 ;  that  powers  are  expressly 
given  him  which  would  be  implied  if  he  were  tenant  in  tail, 
such  as  powers  to  jointure  and  make  leases :  King  v.  Melling, 
1  Vent.  225 ;  Baile  v.  Coleman,  2  Vern.  668 ;  Jones  v.  Morgan, 
1  B.  C.  C.  206 ;  Broughton  v.  Langley,  2  Ld.  Eaym.  873 ;  that 
his  estate  is  made  subject  to  the  obligation  of  keeping  the 
buildings  in  repair :  Jesson  v.  Wright,  2  Bl.  1 ;  that  there  is  a 
restraint  upon  alienation  for  longer  than  his  life:  Perrin  v, 
Blake,  1  W.  Bl.  672 ;  Hayes  d.  Foorde  v.  Foorde,  2  W.  Bl.  698 ; 
that,  where  there  is  no  executory  trust,  there  is  a  declaration 
that  special  care  should  be  taken  that  it  should  never  be  in  the 
power  of  the  ancestor  to  dock  the  entail :  Leonard  v.  Earl  of 
Sussex,  2  Vern.  626 ;  and  that  there  is  a  limitation  to  trustees 
to  preserve  contingent  remainders.  Wright  v.  Pearson,  Amb. 
358;  lEd.  119. 

T.W.  E  E 
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Chap. 


Words  of 
limitation 
superadded  to 
the  word 
"heirs*' will 
not  make  it  a 
word  of 
porchase. 


Words  of 

distribution 

superadded. 


2.  The  rule  applies,  where -words  of  limitation  are  superadded 
to  the  limitation  to  the  heirs  or  heirs  of  the  body,  provided 
such  words  are  not  inconsistent  with  the  nature  of  the  descent 
pointed  out  by  the  first  words,  for  such  words  may  be  looked 
upon  as  an  explanation  of  what  the  testator  supposed  to  be  the 
course  of  the  descent  under  an  estate  tail,  and  expremo  eorurii 
qu(B  facile  insunt  mhil  operatur. 

Thus,  words  limiting  the  estate  of  the  heirs  to  a  life  estate, 
or  to  a  life  estate  without  power  to  sell  or  dispose,  will  be 
rejected.  Doe  d.  JElfon  v.  Sfefilake,  12  East,  615;  Hugo  v. 
WiUiamSy  14  Eq.  224 ;  Hayes  d.  Foorde  v.  Foordey  2  W.  BL  698. 

The  same  will  be  the  case  with  words  of  limitation  in  fee  or  in 
tail,  superadded  to  the  words  "  heirs  "  or  "  heirs  of  the  body." 

Thus,  a  limitation  to  the  heirs  of  the  body  of  the  ancestor 
and  their  heirs,  or  theii^  heirs,  executors,  administrators,  and 
assigns  for  ever  {a) ;  or  to  the  heirs  male  of  the  body  of  the 
ancestor,  and  their  issue  (6) ;  or  to  the  heirs  male  of  his  body 
in  tail,  in  strict  settlement  (c) ;  or  to  the  heirs  male  of  his 
body,  and  the  heirs  male  of  the  body  of  every  such  heir  male 
severally  and  successively  as  they  should  be  in  priority  of  birth, 
every  elder,  and  the  heirs  male  of  his  body,  to  be  preferred  to 
every  younger  (rf),  will  not  avail  to  give  the  heirs  an  estate  by 
purchase.  Morris  d.  Andrews  v.  Le  Gay^  cited  2  Burr.  1103, 
and  8  T.  E.  518  ;  Kinch  v.  Ward,  2  S.  &  St.  409  ;  Measure  v. 
Gee,  5  B.  &  Aid.  910 ;  Nash  v.  Coates,  3  B.  &  Ad.  839  {a) ; 
MimhuU  V.  MinshuUy  1  Atk.  411  (Z>) ;  Douglas  v.  Congrete, 
1  B.  59  (r)  ;  Legatt  v.  Se^vell,  1  Eq.  Ab.  395,  p.  7 ;  1  P.  W.  37 ; 
see  Fearne,  159,  160  ;  see  Fetherston  v.  Fethersion,  3  CI.  &  F, 
67;  9B1.  237(c^). 

3.  Words  of  distribution  following  the  limitation  of  the 
inheritance  will  not  prevent  the  application  of  the  rule, 
"  for  it  does  not  follow  that  a  testator  did  not  intend  that 
heirs  of  the  body  should  take  because  they  could  not  take  in 
the  mode  prescribed." 

Thus,  a  declaration  that  the  heirs  are  to  take  as  tenants  in 
common,  and  not  as  joint  tenants  (a) ;  or  equally  among  them, 
share  and  share  alike  (ft) ;  or  in  such  shares  and  proportions  as 
the  ancestor  should  appoint  (c)  ;  or  "  as  well  male  as  female," 
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or  "whether  sons  or  daughters"  as  tenants  in  common  («?),        Chap. 

will  not  prevent  the  operation  of  the  rule.     Doe  d.  Candler  v.  — 

Smith,  7  T.  E.  531 ;  Bennett  v.  Earl  of  Tankerville,  19  Ves. 
170  (a) ;  Doe  d.  Atkinson  y.  Featherstone,  1  B.  &  Ad.  944  (b)  ; 
Jesson  V.  Wright,  2  Bl.  1 ;  see  Roddy  v.  Fitzgerald,  6  H.  L. 
823  ;  Dunk  v.  Fenner,  2  E.  &  M.  657  ;  Van  Orutten  v.  Foxwell, 
(1897)  A.  0.  658  {c)  ;  Doe  d.  Bosnall  v.  ITamy,  4  B.  &  C.  610 ; 
Pierson  v.  Tickers,  5  East,  548  (c/). 

In  such  a  case  it  makes  no  difference  that  the  lands  are  Gavelkind 

landfl. 

gavelkind.  Doe  d.  Bosnall  v.  Harvey,  supra,  overruling  Doe  v. 
Laming,  2  Burr.  1100. 

The  absence  of  a  gift  over  in  default  of  issue  is  immaterial. 
Doe  d.  Atkinson  v.  Featherstone,  1  B.  &  Ad.  944. 

4.  Nor  will  words  of  distribution  and  limitation  together,  Words  of  dia- 
superadded  to  the  limitation  of  the   inheritance,  prevent  the  limitation 
operation  of  the  rule.  superadded. 

It  has  sometimes  been  laid  down  that  words  of  distribution 
and  limitation  together,  superadded  to  the  heirs,  would  make 
the  latter  a  word  of  purchswe,  but  the  rule  is  now  clearly 
settled,  overruling  Gretton  v.  Haward,  6  Taunt.  94  ;  2  Marsh. 
9,  and  Crump  d.  Woolley  v.  Norwood,  7  Taunt.  362  ;  2  Marsh. 
161 ;  see  Anderson  v.  Anderson,  30  B.  209 ;  Mills  v.  Seward, 
1  J.  &  H.  733  ;  Orimson  v.  Downing,  4  Dr.  125  ;  Van  Grutten 
V.  Foxwell,  (1897)  A.  C.  658 ;  and  see  Jordan  v.  Adams,  9 
C.  B.  N.  S.  483. 

The  words  "  heirs  "  or  "  heirs  of  the  body  "  will,  however,  be 
construed  as  words  of  purchase : — 

1.  When  words  of  limitation  are  superadded  to  them  incon-  Words  of 
sistent  with  the  nature  of  the  descent  pointed  out  by  the  first  in^nsisteiit 
words,  as  where  the  limitation  is  to  a  man  for  life,  and  after  J^^^  ^f  ^n 
his  decease  to  the  use  of  his  heirs  and  the  heirs  female  of  their  estate  tail  in 

the  ancestor. 

bodies.     Feame,  0.  E.  182  ;  Shelley's  Case,  1  Eep.  88,  95  b. 

There  appears  to  be  no  other  authority  for  this  rule  than  the 
argument  of  counsel  in  Shelley's  Case,  cited  with  approbation 
by  Feame,  C.  E.  p.  182.  It  has,  however,  been  followed  in 
a  case  where  the  word  "  issue  "  and  not  "  heir  "  was  used.  See 
Samiltofi  v.  West,  10  Ir.  Eq.  75.  In  that  case  the  devise  was 
to  Margaret  for  life,  remainder  to  her  issue  female  and  the 

E  E  2 


420 


ESTATES  IN  FEE  AND  IN  TAIL. 


Chap. 
XXXIV. 


What  is  an 
inoonsistent 
coarse  of 
descent. 


The  testator 
may  interpret 
the  sense  in 
which  he  has 
used  the  word 
heiiB. 


heirs  of  their  bodies ;  and  it  was  held  that  Margaret  took  only 
a  life  estate,  with  remainder  to  her  daughters  in  tail  general, 
and  there  seems  no  reason  for  supposing  that  the  same 
principle  would  not  be  applied,  where  the  word  "  heirs  "  instead 
of  "issue"  is  used.  See  Dodd%  v.  DaddSj  10  Ir.  Gh.  476; 
11  ib.  374;  Pelkam  Clinton  v.  Duke  of  Nemastk,  (1902) 
1  Ch.  34,  37. 

In  the  absence  of  authority,  it  is  doubtful  what  amount  of 
discrepancy  between  the  two  courses  of  descent  will  justify  the 
application  of  this  rule.  Fearne,  C.  E*.  p.  183,  points  out  that 
"there  does  not  appear  to  be  the  same  inconsistency  in 
construing  the  first  words,  which  describe  heirs  special,  to  be 
words  of  limitation,  where  the  superadded  words  extend  to 
heirs  general,  as  there  is  where  the  first  words,  and  those 
engrafted  on  them,  distinguish  two  different  incompatible 
courses  of  descent,  and  would  not  carry  the  estate  to  the  same 
person ;  in  the  latter  case  it  is  absolutely  impossible,  by  any 
implied  qualification,  to  reconcile  the  superadded  words  to 
those  preceding  them,  so  as  to  satisfy  both  by  construing  the 
first  as  words  of  limitation ;  whereas,  in  the  former  case,  the 
superadded  words  are  not  contrary  to  or  incompatible  with  the 
preceding,  but  in  their  general  sense  include  them ;  and  there 
is  no  improbability  in  the  supposition  that  they  were  used  by 
the  testator  in  the  same  qualified  sense  as  the  preceding;  and 
then  both  may  be  satisfied,  by  taking  the  first  as  words  of 
limitation."  In  Hamilton  v.  Westy  however,  the  question  was 
between  an  estate  in  tail  female  in  the  ancestor  and  an  estate 
in  tail  general  in  the  daughters,  the  latter  of  which  would, 
"in  the  general  sense,"  have  included  the  former;  and  it 
seems,  therefore,  that  Feame's  remark  must  be  taken  with 
some  modification. 

2.  Where  the  testator  has,  either  by  express  words,  or  by 
implication,  interpreted  the  meaning  he  intended  to  convey  by 
the  term  "heirs"  or  "heirs  of  the  body,"  those  words  may  be 
words  of  purchase. 

In  Fetherston  v.  Feiherston,  3  CI.  &  F.  67,  Lord  Brougham 
lays  down,  "  If  there  is  a  gift  to  A  and  the  heirs  of  his  body, 
and  then,  in  continuation,  the  testator,  referring  to  what  he 
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had  said,  plainly  tells  us  that  he  used  the  words  *  heirs  of  the        Chap. 

body'  to  denote  A's  first  or  other  sons,  then  clearly  the  first ! 

taker  would  only  take  a  life  estate." 

However,  the  mere  insertion  of  such   words  as,  "if  more  Effect  of  the 
than  one  child,  or,  if  only  one  child,  then  to  such  child,"  is  ^oJ^than  one 
not  sufficient  to  show  that  the  testator  meant  by  heirs  of  the  child,  to  anoh 
body,  children.    Boddy  v.  Fitzgerald^  6  H.  L.  823 ;  Jesson  v. 
Wright,  2  Bl.  1. 

And  even  if  the  words  are,   "  if  there  be  but  one  such  Effect  of  the 
child,  to  such  child,   his  or  her  heirs   for  ever,"  the   term  more  than  one 
heirs  of    the  body  will    not  be  held  to  mean    children,  if  2f**  °^^»" 
there  are  no  words  to  carry  the  fee  to  them,  except  in  the 
event  of  there  being  only  one  child.     Bridge  v.    Chapman, 
Notes  of  Cases,  L.  J.,  July  10,  1875,  118  ;  see  Ryan  v.  Cowley, 
LI.  &  G.  t.  Sug.  7. 

But  in  similar  cases  "  heirs  of  the  body  "  will  be  construed  as 
"  children,"  if  there  are  words  giving  them  an  estate  in  fee  or 
in  tail.  Goodtitle  d.  Sweet  v.  Herring,  1  East,  264;  Oummoe 
V.  Roices,  23  B.  184.  In  Pooh  v.  Pook,  3  B.  &  P.  620,  this 
construction  was  rebutted  by  other  limitations. 

So,  if  the  testator,  after  using  the  words  heirs  of  the  body.  Express 
continues,  "that  is  to  say,  the  first,  second,  and  other  sons,  jj'jj^'®^^^ 
&c."     Lowe  V.  Davtes,  2  Ijd.  Eaym.  1561. 

Or  again,  the  testator  may  explain  his  meaning  by  reference  interpTetation 
to  other  limitations.     Meredith  v.   Meredith,   10  East,   603 ;  ^^  "Terence. 
Doe  d.    Wbodall  v.    Woodall,  3  C.  B.  349;  East  v.  Twyford, 
4  H.  L.  517. 

And  the  words  "  heirs  of  the  body,"  coupled  with  a  reference  Reference  to 

f&thfip 

to  the  ancestor  as  their  father,  must  mean  children.     Jordan  v. 
Adams,  9  C.  B.  N.  S.  48"^. 

B.  The  application  of  the  rule  in  8helley*s  Case  is  the  same,  First  heirs 
where  the  words  are  "  first  heirs  male  or  heirs  of  the  body  who 

shall  attain  twenty-one."    Minshull  v.  Minshull,  1  Atk.  411 ; 
Toller  v.  Attwood,  16  Q.  B.  929. 

C.  When  the  word  "  heir  "  is  used  in  the  singular,  the  rules  Limitation  to 
of  law  are  less  stringent  in  uniting  the  limitation  of  the  tenant  for  life, 
inheritance  to  the  estate  for  life  of  the  ancestor. 

1.  However,  the  word  "  heir,"  in  the  singular,  without  words 
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Chap.        of  limitation  superadded,  is  a  word  of  limitation  and  not  of 

XXXIV. 

1_  purchase,  even  when   such  words  as  "  next "  or  "  first "  are 

added  to  it.  Blackburn  v.  Stables,  2  V.  &  B.  367;  Burley's 
Case,  eit.  1  Vent.  230 ;  Whiting  v.  Wilkins,  1  Bulst.  219 ; 
Richards  v.  Lady  Bergavenny,  2  Vem.  324 ;  White  v.  CoIUhh^ 
Com.  Rep.  289 ;  Dubber  d.  Trollope  v.  Trollope,  Ambl.  453. 

The  fact  that  the  limitation  is  to  the  heir  for  ever  makes  no 

difference.     Fuller  v.  Chamier,  L.  E..  2  Eq.  682. 

Words  of  2.  But  words  of  limitation  in  fee  or  in  tail,  superadded  to 

Buperadded  to  the  word  "  heir,"  make  it  a  word  of  purchase.     Archer*s  Casey 

^hek?^         1  ^^P-  ^6  5  Feame,  C.  R.  150;  Clerke  v.  Day,  Moore,  593  ; 

Willis  V.  Hiscoxy  4  M.  &  Or.  197 ;  Greaves  v.  Simpsony  12  W.  R- 
773 ;  10  Jur.  N.  S.  609. 

And  even  a  devise  to  A  to  hold  to  him  and  the  heir  male  of 
his  body,  and  the  heirs  and  assigns  of  such  heir  male  for  ever, 
followed  by  a  gift  over,  if  A  died  without  leaving  any  son  of 
his  body,  has  been  held  to  give  A  a  life  estate  only.  Chamber- 
layne  v.  Chamberlayne,  6  E.  &  B.  625. 

Where  by  deed  land  was  conveyed  to  the  use  of  A  during  his 
life  without  impeachment  of  waste,  with  an  ultimate  limitation 
to  the  use  of  '^  such  person  or  persons  as  at  the  decease  of  the 
said  A  shall  be  his  heir  or  heirs-at-law,  and  of  the  heirs  and 
assigns  of  such  person  or  persons,"  it  was  held  that  A's  heir-at- 
law  took  by  purchase.     Evans  v.  EvanSy  (1892)  2  Ch.  173. 

3.  Where  the  estate  of  the  heir  is  expressed  to  be  for  life, 

inasmuch  as  he  is  not  to  have  the  inheritance,  he  cannot  take  as 

heir  by  descent.      White  v.  Collins,  Com.  289  ;  Pedder  v.  Hunfy 

18  a  B.  D.  565. 

The  rule  in  D-  Th©  application  of  the  rule  in  Shelley* s  Casey  where  the 

awU^'i^OTe  linaitation  is  to  the  issue  of  the  ancestor,  who  takes  a  prior  estate 

the  limitation  of  freehold  : — 

is  to  the  issne  -mi 

of  a  tenant  The  word  "  issue,    whether  used  in  a  will  before  or  since  the 

Wills  Act,  is  primd  facie  a  word  of  limitation :  the  rule  in 
Shelley*s  Case  applies,  therefore,  where  the  limitation  in 
remainder  is  to  the  issue  of  the  ancestor.  King  v.  Melling, 
1  Vent.  225 ;  2  Lev.  58 ;  Roddy  v.  Fitzgeraldy  6  H.  L.  872 ; 
Sandes  v.  Cooke,  21  L.  R.  Ir.  445;  In  re  Keanes  Estatey  (1903) 
1  It.  215. 
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But  thoQgh  this  is  the  prinui  facie  meaning  of  "  issue  "  "  the        Chap, 
authorities    clearly   show    that,   whatever  be  the  primd  facie  L— 


meaning  of  the  word  *  issue/  it  will  yield  to  the  intention  of  ^tweelfSf 
the  testator  to  be  collected  from  the  will,  and  that  it  requires  a  word  "issue" 
less  demonstrative  context  to    show  such  intention  than   the 
technical  expression  *  heirs    of   the  body  *   would  do."      Per 
Alderson,  B.,  Lees  v.  Moaley^  1  T.  &  0.  Ex.  609. 

1.  Words    of   distribution    alone,  superadded  to   the  word  Wordaof 

"  issue,"  in  cases  where  the  issue  would  not  take  the  inheritance,  alone  super- 
will  not  make  it  a  word  of   purchase.     Doe  d.  Blandford  v.  ^^£0^01^*^ 
AppUn,  4  T.  R.  82 ;  Dae  d.  Cock  v.  Cooper,  1  East,  229 ;  Roddy  WiUs  Act. 
V.  Fitzgerald,  6  H.  L.  823 ;  Colclough  v.  Cohhugh,  I.  R.  4  Eq. 
263 ;   Woodhouse  v.  Herrick,  1  K.  &  J.  352  :  Blackhall  v.  Gibson, 
2  L.  E.  It.  49. 

This  is  clear,  when  there  is  a  gift  over  upon  an  indefinite 
failure  of  issue;  but  it  seems  that  a  gift  over  is  immaterial, 
since,  under  the  old  law,  the  issue,  if  they  took  as  purchasers, 
oould  only  take  for  life,  and  therefore  the  testator's  general 
intent  to  benefit  all  the  issue  would  fail.  See  per  Wood,  V.-C, 
in  Katanagh  v.  Morland,  Kay,  16,  27,  where  the  same  construc- 
tion prevailed,  although  the  gift  over  was  in  default  of  issue  of 
the  tenant  for  life  living  at  his  death ;  and  this  is  in  accordance 
with  Doe  d.  Camion  v.  Bucastle,  8  C.  B.  876. 

2.  Words  of  limitation  in  fee  or  in  tail,  superadded  to  the  Words  of 
word  "  issue,"  where  there  is  a  limitation  in  default  of  issue  in  superadd. 
cases  before  the  Wills  Act,  will  not  make  it  a  word  of  purchase, 
provided  they  do  not  change  the  course  of  descent.     Soe  d. 

Dodson  V.  Grew,  2  Wils.  324 ;  Wilm.  272 ;  Denn  d.  Webb  v. 
Puckeg,  5  T.  R.  299 ;  Frank  v.  Stocin,  3  East,  548  ;  Griffiths  v. 
Fvan,  5  B.  241. 

The  same  rule  applies  where  the  gift  over  is  on  failure  of 
issue  living  at  the  death  of  the  person  to  whom  the  prior  estate 
is  limited,  or  on  death  of  the  issue  under  twenty-one.  Warren 
v.  Travers,  I.  R.  2  Eq.  455 ;  see  Fetherston  v.  Fetherston,  3  CI. 
&  F.  67 ;  9  Bli.  237.  Merest  v.  James,  1  B.  &  B.  484  ;  4  J.  B. 
Moo.  327,  must  be  considered  overruled. 

And  the  absence  of  a  gift  over  in  default  of  issue  will  not  EfPect  of  the 
convert  "  issue  "  into  a  word  of  purchase.     Williams  v.  Williams,  gift  oyer  in 
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51  L.  T.  779 ;  see,  too,  Doe  d.  Cooper  v.  Collis,  4  T.  R.  294 ; 
and  the  remarks  of  Wood,  V.-C,  Kay,  16,  27 ;  and  see  ifiw/- 
gomery  v.  Montgomery^  3  J.  &  Lat.  47 ;  Morgan  v.  Thotnas, 
8  Q.  B.  D.  575 ;  9  Q.  B.  D.  643. 

3.  If,  however,  the  superadded  words  of  limitation  alter  the 
course  of  descent,  the  issue  will  take  as  purchasers.  Hamilton 
V.  West,  10  Ir.  Eq.  75 ;  Dodds  v.  Dodds,  10  Ir.  Ch.  476 ;  11  ib. 
374,  ante,  pp.  419,  420. 

4.  "Words  of  limitation  in  fee  or  in  tail,  and  of  distribution, 
superadded  to  the  word  "  issue,"  make  it  a  word  of  purchase, 
whether  there  is  a  limitation  over  in  default  of  issue  or  not. 
Lees  V.  Moskt/y  1  T.  &  C.  Ex.  589 ;  Crozicr  v.  Crozicr^  3  D.  & 
War.  373 ;  Greenwood  v.  Rothiccll,  5  M.  &  Gr.  628 ;  6  Sc.  N.  R. 
670 ;  Montgomery  v.  Montgomery ^  3  J.  &  Lat.  47 ;  Slater  v. 
Dangerfieldy  15  M.  &  W.  263;  Colclough  v.  Cokloughy  I.  R. 
4  Eq.  263 ;  MKenna  v.  Eager^  I.  R.  9  C.  L.  79 ;  Rotharam  v. 
Rotheramy  13  L.  R.  Ir.  429 ;  Shannon  v.  Oood,  15  L.  R.  Ir. 
284. 

It  makes  no  difference  whether  a  fee  be  given  to  the  issue  by 
express  words  or  by  implication  from  a  power  of  appointing  to 
them.  Bradley  v.  Carticrighty  L.  R.  2  C.  P.  511 ;  Whitelmcy, 
Whitelawy  5  L.  R.  Ir.  120. 

But  a  power  of  appointing  to  issue,  which  would  authorise 
an  appointment  in  fee,  will  not  make  the  word  "  issue  "  a  word 
of  purchase,  where  there  is  an  express  gift  to  issue  as  tenants 
in  common  without  words  giving  them  the  fee.  Blackhall  v. 
Gibsony  2  L.  R.  Ir.  49. 

5.  A  devise  to  "  M  for  her  life  and  to  her  lawful  begotten 
issue,"  in  a  will  since  the  Wills  Act,  followed  by  a  gift  over  in 
the  event  of  her  leaving  none,  gives  M  an  estate  tail.  Sondes  v. 
Cookey  21  L.  R.  Ir.  445. 

6.  In  King  v.  Burchelly  Amb.  379 ;  4  T.  R.  226,  n.,  a  direc- 
tion against  alienation  by  the  tenant  for  life  and  his  issue,  or 
any  of  them,  was  held  to  show  that  the  word  issue  was  used  as 
a  word  of  limitation.     See,  too,  Tate  v.  ClarkCy  1  B.  100. 
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ESTATES  OP  TRUSTEES. 

I. — ^Effect  of  Land  Transfer  Act. 

By  sect.  1  (1)  of  the  Land  Transfer  Act,  1897  (60  &  61  Vict.  Chap.  XXXY. 
c.  65),  which  applies  in  the  c«we  of  death  after  the  Ist  January,  Effect  of 
1898,  it  is  enacted  that  where  real  estate  is  vested  in  any  person  Transfer  Act. 
without  a  right  in  any  other  person  to  take  by  survivorship,  it 
shall,  on  his  death,  notwithstanding  any  testamentary  disposi- 
tion, devolve  to  and  become  vested  in  his  personal  representa- 
tives or  representative  from  time  to  time  as  if  it  were  a  chattel 
real  vesting  in  them  or  him. 

The  section  applies  to  real  estate,  over  which  a  person 
executes  by  will  a  general  power  of  appointment,  as  if  it  were 
real  estate  vested  in  him,  but  real  estate  does  not  include  land 
of  copyhold  tenure  or  customary  freehold  in  any  case,  in  which 
an  admission  or  any  act  by  the  lord  of  the  manor  is  necessary  to 
perfect  the  title  of  a  purchaser  from  the  customary  tenant. 

The  words  from  "  in  any  case  "  onwards  apply  to  copyholds  Equitable 
as  well  as  to  customary  freeholds.     An  equitable  interest  in  copyholds, 
copyholds  therefore  passes  to  the  personal  representative.     In 
re  SomerriUe  8f  Turner's  Contract,  (1903)  2  Ch.  583. 

In  the  case  of  executors  the  land  vests  in  all  those  named  by  Land  vests  in 
the  will  who  have  not  disclaimed,  whether  they  have  proved  or      ^^^  ™- 
not,  and  those  who  prove  cannot  alone  make  a  title.     In  re 
Paicley  and  London  8f  Provincial  Banl'y  [1^00)  1  Ch.  58;  see  John 
V.  John,  (1898)  2  Ch.  573,  576. 

But  when  there  are  general  executors  and  also  special  execu-  Special 
tors  appointed  as  regards  property  in  the  colonies  or  a  foreign  ^ot  included, 
country,  it  vests  in  the  former  only.      In  re  Cohen^a  Executors^ 
(1902)  1  Ch:  187. 
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Chap.  XXXY.      As  to   the  vesting  in  the  case  of  administrators,  see  aniej 
p.  91. 

The  real  estate  is  vested  in  the  personal  representative  for 
administrative  purposes,  and  when  thej  are  satisfied  he  may 
(sect.  3)  assent  to  any  devise  in  the  will  or  may  convey  the 
land  to  any  person  entitled  thereto  as  heir,  devisee  or  otherwise. 
It  is  by  no  means  clear  what  effect  the  Act  will  have  upon 
devises  to  trustees  to  uses,  whether,  for  instance,  all  the  estates 
under  the  will  become  equitable.  Possibly  it  may  have  none- 
Some  light  is  thrown  upon  the  question  by  Coape  v.  Arnold y 
4  D.  M.  &  Q-.  574,  where  a  devise  by  codicil  to  trustees  for 
certain  limited  purposes  was  held  in  effect  not  to  alter  the  effect 
of  the  devises  in  the  will.  The  following  statements  made  in 
this  chapter  must  be  taken  subject  to  any  alteration  in  the  law 
made  by  the  enactment  referred  to. 


n. — In  what  Cases  Trustees  take  the  Legal  Estate. 
Appointment       The  appointment  of  certain  persons  as  trustees  of  inheritance 

of  trustees  of 

inheritance,      gives  them  the  fee.     Trent  v.  Hannintj^  1  B.  &  P.  N.  R.  116; 
7  East,  97;  10  Ves.  495  ;  1  Dow,  102. 

So  the  appointment  of  a  person  as  executor,  '^  so  far  as  is 
necessary  to  the  performance  of  the  trusts  relating  to  my  real 
estate,'*  gives  the  executor  the  fee.  Plenty  v.  We%ty  6  C.  B. 
201;  16  B.  175;  see  Gates  v.  Cooke,  3  Burr.  1684;  Doe  d. 
Gillard  v.  Gillard,  5  B.  &  Aid.  785 ;  Ex  parte  Wynch,  5 
D.  M.  &  G.  188,  221 ;  Sidehotham  v.  Watson,  11  Ha.  170 ;  In 
re  Fisher,  13  L.  E.  Ir.  546. 

If  the  land  is  devised  to  beneficiaries,  and  a  share  is  directed 
to  be  divided  on  the  death  of  a  beneficiary,  persons  appointed  to 
carry  out  all  the  intentions  of  the  will  will  take  the  legal  estate, 
though  the  case  may  be  different  where  a  sale  is  only  contem- 
plated as  possible.  Davies  to  Jones  and  Evans,  24  Ch.  D.  190  ; 
L.  8f  S.  W.  R.  Co,  V.  Bridger,  12  W.  R.  948. 
Appointment       Where  land  is  devised  to  three  trustees,  and  the  appoint- 

of  new  trustee  ,  . 

hj  codicil.       ment  of  one  of  the  trustees  is  revoked,  and  another  is  appointed 
in  his  place,  the  fee  passes  to  the  new  trustee  jointly  with  the 
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two  remaining  trustees.     Re  Hough^s  JFili,  4  De  G.  &  S.  371  ;   Chap.  XXXV. 
He  Turner,  30  L.  J.  Ch.  144 ;  9  W.  R.  174 ;  2  D.  P.  &  J.  527. 

A  direction  to  executors  to  let  the  testator's  lands,  and  out 
of  the  profits  to  pay  two  sums,  followed  by  a  gift  of  the  rents  oE 
the  land,  gives  the  executors  no  estate  beyond  the  period  for 
accomplishing  the  purpose  indicated.  Lambert  v.  Brownpy  I.  H. 
5  C.  L.  218.     See  Smith  v.  Smith,  1  L.  E.  Ir.  206. 

A  direction  to  executors  to  pay  annuities  out  of  the  testator's  Direotion  to 
whole  estate,  which  is  disposed  of  after  payment  of  the  annuities,  ^f^Jf^^^rf 
gives  the  executors  the  fee.     Doe  v.  Woodhome,  4  T.  R.  89  ; 
see  Jenkins  v.  Jenkins^  1  Willes,  650. 


III. — Devises  to  Uses. 

The  Statute  of  Uses  was  passed  before  the  Statute  of  Devises,  Operation  of 
and  therefore  does  not  apply  to  wills ;  but  devises  of  real  estate  usee! 
are  construed  in  the  same  way  as  if  the  Statute  of  Uses  did 
apply.     Baker  v.  White,  20  Eq.  166,  171 ;  per  Jessel,  M.R. 

Thus  a  devise  unto  and  to  the  use  of  trustees  leaves  the  legal  peviae  to  A 
estate  in  the  trustees,  whereas  a  devise  to  trustees  upon  trust  for 
or  to  the  use  of  a  beneficiary  vests  the  legal  estate  in  the 
beneficiary. 

The  legal  estate  is  not,  however,  executed  in  the  beneficiary.  Trustees 
if  it  is  wanted  by  the  trustees  for  the  purpose  of  their  trust,  estate  s^ar 
Thus,  if  the  devise  is  to  trustees  upon  trust  to  pay  the  rents  to  ^^"Jnwt'^' 
A  for  his  life,  the  legal  estate  remains  in  the  trustees  during 
A's  life  {a).      On  the  other  hand,  if  the  devise  is  to  the  trustees 
upon  trust  to  permit  A  to  receive  the  rents  during  his  life,  A 
takes  the  legal  estate  {h).    If  the  trust  is  to  pay  to  or  permit  A 
to  receive  the  rents  the  later  words  prevail,  and  A  takes  the 
legal  estate  {c) .    Doe  d.  Gratrex  v.  Homfray,  6  A.  &  E.  206  {a) ; 
Right  d.  Phillips  v.  Smith,  12  East,  455 ;  Doe  d.  Noble  v.  Bolton, 
11  A.  &  E.  188  (6)  ;  Doe  v.  Biggs,  2  Taunt.  109 ;  Baker  y.  White, 
20  Eq.  166 ;  Re  Allsop  and  Joy's  Contract,  61  L.  T.  213 ;  In  re 
Adams  and  Perry's  Contract,  (1899)  1  Ch.  654  (c) ;   see  In  re 
Lashniar;  Moody  v.  PenfoM,  (1891)  1  Ch.  258. 

If  the  beneficiary  is  to  receive  only  the  clear  or  net  rents  (a), 
or  be  is  to  receive  the  rents  with  the  approbation  of  the 
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ChtLp. 


Trastees  to 
presenre. 


Power  to 
give  reoeipts. 


Separate  iise. 


Power  of 
maintenance. 


Unprotected 

contingent 

remainders. 


Recurring 
powers 
requiring 
legal  estate. 


trustees  ((),  the  legal  estate  is  not  executed  in  him.  TFTiife  v. 
Parkevy  1  Bing.  N.  C.  573 ;  1  Sc.  542 ;  Barker  v.  Greenwood,  4 
M.  &  W.  421  (a) ;  Gregory  v.  Henderson,  4  Taunt.  772  (J). 

In  the  same  way,  if  the  trustees  are  to  preserve  contingent 
remainders  during  the  life  of  a  tenant  for  life,  a  trust  to  permit 
him  to  reoeive  the  rents  does  not  execute  the  use  in  him. 
Biscoe  V.  Perkins,  1  V.  &  B.  485. 

Again,  a  power  to  the  trustees  to  give  receipts,  if  the  only 
property,  to  which  it  can  apply,  is  freehold  property  devised  to 
uses,  would  show  that  the  trustees  were  to  retain  the  legal 
estate,  though  this  is  not  so,  if  there  are  copyholds  to  which 
the  power  can  apply.     Baker  v.  WTiite,  20  Eq.  166. 

If  the  trust  is  for  a  married  woman  for  her  separate  use,  the 
legal  estate  remains  in  the  trustees,  but  a  separate  use  in  a 
deed  will  not  have  this  effect.  Harton  v.  Harton,  7  T.  R.  652  ; 
In  re  Hares  Estate;  Orford  v.  Hart,  W.  N.  18S3,  164; 
Willmms  v.  Waters,  14  M.  &  W.  166. 

If  there  is  a  devise  in  remainder  to  children  who  shall  attain 
twenty-one,  a  power  of  maintenance  given  to  the  trustees  will 
prevent  the  use  in  remainder  from  becoming  legal.  Berry  v. 
Berry,  7  Ch.  D.  657;  In  re  Tanqueray^JFiliaume  and  Landau, 
20  Ch.  D.  465  ;  see  In  re  Bourne ;  Rymer  v.  Harpley,  50 
L.  J.  Ch.  566 ;  56  L.  T.  388 ;  35  W.  R.  359. 

Where  there  is  a  devise  to  trustees  and  their  heirs  to  uses,  the 
fact  that  there  are  contingent  remainders  in  the  will,  which 
are  unprotected,  is  not  enough  to  show  that  the  legal  estate 
was  to  remain  in  the  trustees.  Cunliffe  v.  Brancker,  3 
Ch.  D.  393 ;  see  Doe  v.  Willan,  2  B.  &  Aid.  84 ;  Houston  v. 
Hughes,  6  B.  &  C.  403. 

Where  there  are  recurring  occasions  for  the  exercise  of 
active  duties  by  the  trustees  and  no  repeated  devises  to  them  to 
enable  tbem  to  perform  their  duties,  the  legal  estate,  if  once  in 
the  trustees,  is  to  be  deemed  to  be  vested  in  them  throughout, 
notwithstanding  the  duration  in  the  meantime  of  what  would, 
but  for  the  reciirriDg  duties,  be  construed  as  uses  executed  in 
the  beneficiaries.  Harton  v.  Harton,  7  T.  R.  652 ;  Brotcn  v. 
Whiteicay,  8  Ha.  145  ;  Toller  v.  Attwood,  15  Q.  B.  951  ;  Van 
Gmtten  v.  FoxKell,  (1897)  A.  C.  658. 
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A  power  to  sell,  or  convey,  or  mortgage  the  real  estate  will  Chap. 


prevent  the  use  from  being  executed  in  beneficiaries  as  regards  Power  to  sell. 
all  limitations  which  are  subject  to  the  power.  Bagshaw  v. 
Spencer^  1  Ves.  Sen.  142 ;  2  Atk.  570 ;  Rachham  v.  Siddally 
1  Mac.  &  a.  «07 ;  Doe  d.  SMIey  v.  Edliny  4  A.  &  E.  582 ; 
TFafaon  v.  Pearson^  2  Ex.  5S1  ;  Blagrave  v.  Biagrarc,  4 
Ex.  550  ;  Cropton  v.  Baries,  L.  R.  4  C.  P.  159  ;  Richardson  v. 
Harrison,  16  Q.  B.  D.  85  ;  In  re  Lashmar ;  Moody  v.  Pcnfold, 
(1891)  1  Ch.  258. 

Where  all  the  limitations  are  to  uses  so  as  to  give  legal  Power  to 
estates  a  power  to  sell  and  convey,  not  by  conveyance  of  the 
legal  estate  but  by  revoking  the  old  and  limiting  new  uses, 
shows    that    the    trustees  were  not    to  take  a  legal  estate. 
Cimliffe  V.  Brancker,  3  Ch.  D.  393. 

A  devise,  subject  to  a  charge  of  debts,  to  trustees,  upon  whom  Devise  snb- 
the  duty  is  not  imposed  of  paying  them,  will  not  prevent  the  J,TOntrSt to 
legal  estate  from  passing  to  the  beneficiary  (a).     But  if  the  land  P*y  *^®^*^- 
is  charged  with  debts  and  devised  to  trustees,  who  are  also 
appointed  executors,  inasmuch  as  it  is  their  duty  to  pay  the 
debts,  the  legal  estate  remains  in  them  (6).     Kennel:  v.  Lord 
Beaiielerk,  3  B.  &  P.  175  ;  Jones  v.  Lord  Say,  8  Vin.  262,  pi.  19  ; 
Li  re  Adams  and  Terry*s    Contract,    (1899)    1    Ch.   554  (a) ; 
Creaton  v.  Creaton,  3  Sm.  &  G.  386  ;   Smith  v.  Smith,  11  C.  B. 
N.  S.  121 ;    Spence  v.  Spence,  12  C.  B.  N.  S.  199 ;   Marshall  y. 
Gingell,  21  Ch.  D.  790;  In  re  Brooke;  Brooke  y.  Brooke,  (1894) 
1  Ch.  43  (6). 

A  devise  upon  trust  to  pay  debts  and  legacies  vests  the 
legal  estate  in  the  trustees,  whether  the  personal  estate  is  or 
is  not  sufficient  to  pay  the  debts  and  legacies.  Murthicaife  v. 
Jenkinson,  2  B.  &  C.  357 ;  3  D.  &  Ey.  765 ;  see  Doe  d. 
Cadogan  v.  Eicart,  7  A.  &  E.  636,  p.  668. 

The  Statute  of  Uses  does  not  apply  to  leaseholds  for  years  Leaseholds 
or  to  copyholds,  and  therefore  a  devise  of  copyholds  to  A,  in  oopj^ds^ar© 
trust  for  B,  gives  A  the  legal   estate.     Houston  v.  Hughes,  theStSuteof 
6  B.  &  C.  403  ;  Baker  v.  White,  20  Eq.  166.  Uses. 

There  is  no  so-called  doctrine  of  attraction  by  which,  where 
freeholds  and  copyholds  are  given  together,  the  legal  estate 
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Chap.  XXXV.  in  the  freeholds  attracts  the  legal  estate  in  the  copyholds,  or 
rice  versa.  Baker  v.  WhitCy  20  Eq.  166;  overruling  Baker  v. 
Parson,  42  L.  J.  Ch.  228. 

An  appointment,  under  a  power  to  appoint  the  use,  vests  the 
legal  estate  in  the  appointee.     2  Jarman,  1157. 


IV. — When  Estate  of  Trustees  Cut  Down. 


When  fee  The  question   dealt  with  in   the  last  sub-division  of  this 

down  to  a        chapter  has  been,  how  far  under  a  devise  to  trustees  in  fee  to 
Bm    er  estate.  ^^^  ^^  ^^  jg  ^^  -^^  considered  executed  in  the  beneficiary,  or 

how  far  the  legal  estate  remains  in  the  trustees. 

It  is  a  different  question  whether,  where  there  is  a  devise  to 
trustees  in  fee  which  vests  in  them  the  legal  estate,  their 
estate  in  fee  is  to  be  cut  down  to  a  smaller  estate.  In 
determining  this  queation  no  distinction  can  be  drawn  between 
freeholds,  copyholds,  and  leaseholds.  Doe  d.  Woodcock  v. 
Bart/frqp,  5  Taunt,  382  ;  Baker  v.  White,  20  Eq.  166 ;  Stevenson 
V.  Mayor  of  Liverpool,  L.  R.  10  U.  B.  81 ;  see  Wyman  v. 
Carter,  12  Eq.  309. 
General  rule.  The  general  rule  is,  that,  where  you  find  words  of  devise  to 
trustees  and  their  heirs,  then  those  words  are  to  have  their  full 
natural  effect  as  giving  an  estate  of  inheritance  to  the  trustees, 
unless  something  is  found  on  the  face  of  the  will,  which  cuts 
that  estate  down  in  some  determinate  event.  Doe  v.  Daviesy 
1  Q.  B.  430;  Poad  v.  Wilson,  6  E.  &  B.  606;  Collier  v. 
Walters,  17  Eq.  252;  In  re  Tomisend's  Contract,  (1895)  1 
Ch.  716. 

In  several  cases  enough  has  been  found  in  the  will  to  cut 
down  the  estate  of  trustees  to  preserve  contingent  remainders, 
when  limited  to  them  in  fee,  to  an  estate  to  endure  during  the 
life  of  the  tenant  for  life,  where  there  were  no  subsequent 
remainders  to  preserve  (a),  and  no  power  of  appointment  under 
which  subsequent  remainders  might  be  created  (6).  Doe  d. 
Compere  v.  Sicks,  7  T.  E.  433 ;  HaddeUey  v.  Adanis,  22  B, 
266 ;  see  Saunders  v.  JEppe,  9  W.  E.  69  (a) ;  Venables  v.  Morris^ 
7T.E.  342,437(^i). 


Estate  of 
trosteas  to 
preserve. 
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In  a  deed  as  a  general  rule  a  Kmitation  to  the  use  of  trustees   Ch>P-  XXXV. 
in  fee,  will  not  be  cut  down  to  a  smaller  estate.     Wykham  v. 
Wykhamy  18  Ves.  395 ;   Cooper  v.  Kynock,  7  Ch.  398. 

However,  it  has  been  held  that  a  limitation  in  fee  to  trustees 
to  preserve  contingent  remainders  will,  even  in  a  deed,  be  cut 
down  to  an  estate  pur  autre  ri>,  if  there  is  a  subsequent 
limitation  of  a  term  to  the  same  trustees.  Curtis  v.  Price,  12 
Ves.  89  ;  Beaumont  v.  Marquis  of  Salisbury,  19  B.  198. 

But  a  subsequent  limitation  in  fee  to  the  same  trustees,  and 
a  grant  of  a  term  to  other  persons,  will  not  cut  down  the 
estate  of  the  trustees.  Colmore  v.  Tyndall,  2  T.  &  J.  605; 
Leicis  V.  Rees,  3  K.  &  J.  132 ;  see  Fowler  v.  Light burne,  11  Ir. 
Ch.  495. 

In  the  same  way,  if  the  trustees  have  duties  to  perform  only  Estate  limited 
during  the  life  of  a  beneficiary,  their  estate  will  be  limited  to  ^  ^  ^' 
that  life  (a),  and  this  construction  is  assisted  if  the  devise  in 
remainder  is  an  independent  devise  (h).  Doe  d.  Woodcock  v. 
Barthrop,  5  Taunt.  382 ;  Playford  v.  Hoare,  3  Y.  &  J.  175  {a)  ; 
Adams  v.  Adams,  6  Q.  B.  860  ;  Cooke  v.  ^Blake,  1  Ex. 
220(6). 

If  the  trustees  must  take  an  estate  during  the  life  of  a  where 
beneficiary  and  they  may  require  an  estate  for  an  indefinite  ©^trfor^a 
period  beyond  the  life ;  for  instance,  if  the  trustees  are  to  stand  ^'®  and  an 

.  IT*  uncertain 

seised  during  the  life  of  A  and  also  until  the  testator's  debts  are  period 
paid  (fl),  or  if  there  is  an  indefinite  power  of  leasing  (b),  the  fee  ^°° 
simple  will  not  be  cut  down.  Collier  v.  Walters,  17  Eq.  252, 
overruling  Collier  v.  McBean,  34  B.  426  {a)  ;  Doe  d.  Tomkyns  v. 
Willan,  2  B.  &  Aid.  84 ;  Doe  d.  Keen  v.  Walbank,  2  B.  &  Ad. 
554 ;  Riley  v.  Garnett,  3  De  G.  &  S.  629 ;  see  Doe  d.  Kimber  v. 
Cr//!',  7Ex.  675  (i). 

A  devise  to  trustees  in  fee  upon  trust  to  pay  an  annuity  to 
A  for  life  will  not  be  cut  down  to  an  estate  for  A's  life,  as  the 
trustees  may  have  to  raise  arrears  after  the  annuitant's 
death.  Femcick  v.  Potts,  8  D.  M.  &  G.  506 ;  Whittemore  v. 
Whittemore,  38  L.  J.  Ch.  17. 
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V. — ^Effect  of  Wills  Act. 

Deyise  to  I^  caAoa  before  the  Wills  Act  a  devise  to  trustees  in  words, 

withoS  *^**  ^^  ^^^  carry  the  fee,  upon  trust  to  pay  debts,  or  make 

wordaof         certain  specified  payments  out  of  the  rents,  only  gave  them 

limitation  .  • 

upon  trust  to  a  chattel  interest  till  the  payments  were  made.      Cof^dall  s  Case^ 
be^re^the        ^^^'  El.  316;  Doe  d.  White  v.  Simpson^  5  East,  JL62  ;  Ackland 
WilUAct.       y     Lutlet/,    9    A.    &    E.   879;     Heardson    v.    WilKanison,    1 
Kee.  33. 

So  where  the  trustees  were  to  pay  annuities,  and  then  a 
specified  sum  out  of  the  rents  and  profits,  they  took  an  estate 
for  the  lives  of  the  annuitants  with  a  chattel  interest  superadded. 
Doe  d.  White  v.  Simpson^  5  East,  162. 

Sects.  30  and       Th©  l^w,  however,  on  this  point  has  been  altered  by  sects.  30 
Wili  Act.       ^^^  31  of  the  WiUs  Act,  which  provide  :— 

30.  "When  any  reed  estate  (other  than  or  not  being  a 
presentation  to  a  church)  shall  be  devised  to  any  trustee  or 
executor,  such  devise  shall  be  construed  to  pass  the  fee  simple, 
or  other  the  whole  estate  or  interest,  which  the  testator 
had  power  to  dispose  of  by  will,  in  such  real  estate,  unless 
a  definite  term  of  years,  absolute  or  determinable,  or  an  estate 
of  freehold,  shall  thereby  be  given  to  him  expressly  or  by 
implication.'* 

31.  "Where  any  real  estate  shall  be  devised  to  a  trustee, 
without  any  express  limitation  of  the  estate  to  be  taken  by  such 
trustee,  and  the  beneficial  interest  in  such  real  estate,  or  in  the 
surplus  rents  and  profits  thereof,  shall  not  be  given  to  any 
person  for  life,  or  such  beneficial  interest  shall  be  given  to  any 
person  for  life,  but  the  purposes  of  the  trust  may  continue 
beyond  the  life  of  such  person,  such  devise  shall  be  construed  to 
vest  in  such  trustee  the  fee  simple  or  other  the  whole  legal 
estate  which  the  testator  had  power  to  dispose  of  by  wiU  in  such 
real  estate,  and  not  an  estate  determinable  when  the  purposes  of 
the  trust  shall  be  satisfied." 
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The  short  effect  of  these  obscure  sections  as  stated  by  Jarman,   Chap.  XXZY. 
and  adopted  by  most  of  the  writers  who  have  followed  him,  is,  Effect  of 
"  that  trustees  whose  estate  is  not  expressly  defined  by  the  will,  t^es©  sections 

*  •'  •'  '  according  to 

must  in  every  case,  and  whatever  be  the  nature  of  the  duty  Mr.  Jaiman. 
imposed  on  them,  take  either  an  estate  for  life  or  an  estate  in 
fee."    2  Jarm.  1166;  see  Carson's  Real  Property  Stat.  474; 
Lewin  on  Trusts,  10th  ed.  235. 


T.W.  P  F 
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CeAPTER  XXXVI. 


DEVOLUTION   OF  TRUSTS  AND  POWERS. 


5^5^       For  purposes  of  devolution  a  distinction  must  be  drawn  between 
~  a  power  coupled  with  an  interest  and  a  bare  power,  and  a  further 


coupled  with    distinction  between  a  power  given  to  trustees  and  executors  as 
Urepow^     such,  and  a  power  given  to  named  persons  in  whom  a  special 
confidence  is  imposed. 

A  devise  to  executors  to  sell  passes  the  interest,  but  a  devise 
that  executors  shall  sell  the  land,  or  that  land  shall  be  sold  by 
them,  gives  them  but  a  power.  Hotcell  v.  Barnes^  Cro.  Car. 
382 ;  Yat€H  v.  Comptony  2  P.  W.  308 ;  Lancaster  v.  Thornimiy  2 
Burr.  1027 ;  Doe  v.  Shotter,  8  A.  &  E.  905 ;  see  Knocker  v. 
Bunbury^  6  Bing.  N.  C,  306 ;  Lambert  v.  Broume^  I.  R.  5 
C.  L.  218. 
Power  Every  power  given  to  trustees  which  enables  them  to  deal 

office.  with   or  affect  the  trust  property  is  pnmd  facie  given  them 

ex  officio  as  an  incident  of  their  office,  and  passes  with  the  office 
to  the  holders  or  holder  thereof  for  the  time  being ;  whether  a 
power  is  so  given  ex  officio  or  not  depends  in  each  case  on  the 
construction  of  the  document  giving  it,  but  the  mere  fact  that 
the  power  is  one  requiring  the  exercise  of  a  very  wide  personal 
discretion  is  not  enough  to  exclude  the  pri/nd  facte  presumption, 
and  little  regard  is  now  paid  to  such  minute  differences  as  those 
between  "  my  trustees,"  "  my  trustees  A  and  B,"  and  "  A  and 
B  my  trustees  " ;  the  testator's  reliance  on  the  individuals  to  the 
exclusion  of  the  holders  of  the  office  for  the  time  being  must  be 
expressed  in  clear  and  apt  language.  Per  Farwell,  J.,  In  re 
Smith;  Eastick  v.  Smith,  (1904)  1  Ch.  139,  144,  where  Coley. 
Wade,  16  Ves.  27,  is  discussed. 

It  is  settled  that  a  power  of  sale  given  to  "my  executors 
hereinafter  named"  is  given  to  them  as  executors.      It  can 
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therefore  be  exercised  by  those  for  the  time  beinfir  holding  the        Chap. 

icy  YVf 

oflSoe,  but  not  by  a  disclaiming  executor.    Howell  v.  BameSy   '. 

Cro.  Car.  382  ;  W.  Jo.  352 ;  Yates  v.  Compion,  2  P.  W.  308  ; 
Bt/am  V.  Byamy  19  B.  58 ;  Brassey  v.  Chalmersy  4  D.  M.  &  G. 
528 ;  Crawford  v.  Ibrshaw,  (1891)  2  Ch.  261.  See  Eeatea  v. 
Burtofiy  14  Ves.  434 ;  In  re  Cookers  Contract y  4  Oh.  D.  464. 

Whether  a  power  given  to  "  my  executor  A  "  is  given  to 
him  as  executor  or  not,  must  depend  on  the  nature  of  the 
power  and  on  the  general  language  of  the  will.  A  power  to 
mortgage  or  sell  houses  so  given  has  been  held  to  be  exercisable 
by  the  person  irrespective  of  the  oJBice,  while  a  power  to  dis- 
tribute a  fund  for  charitable  purposes  was  held  given  in  respect 
of  the  office.  Madden  v.  Maddeny  23  L.  R.  Ir.  167;  A.-O.  v. 
Fletchery  5  L.  J.  Ch.  75. 

Where  one  of  several  devisees  on  trust  disclaims  the  others  Bkolaimer  hy 
can  execute  the  trust.      Nicloson  v.   Wbrdsworthy  2  Sw.  365 ;  ^^^  ^ 
Adajm  v.  TauntoUy  5  Mad.  435 ;  see  Crewe  v.  Dickiny  4  Ves.  97. 

And  where  a  power  is  given  to  executors  or  trustees  as  such,  Disblaimer 
those  for  the  time  being  filling  the  office  are  the  proper  persons  "^^^^^ 
to  exercise  the  power.     For  instance,  if  an  executor  disclaims  ^^^* 
the  others  and  they  only  can  exercise  the  power.     No  distinction 
can  for  this  purpose  be  drawn  between  a  power  coupled  with  an 
interest  and  a  bare  power.     The  power  is  annexed  to  the  office. 
Earl  Granville  v.  M^NeilOy  7  Ha.  156  ;  Crawford  v.  Forshaw, 
(1891)  2  Ch.  261. 

The  statute  21  Hen.  8,  c.  4,  which  applies  to  powers  of  sale  21  Hen.  8, 0.4, 
only  provided  in  effect  that  where  a  testator  directed  his  lands 
to  be  sold  by  his  executors  and  some  disclaimed,  the  acting 
executors  could  sell.     The  statute  applies  to  copyholds.     Pepper^ 
corn  V.  Waymany  5  De  G.  &  S.  230. 

The  Conveyanciiig  Act,  1882  (45  &  46  Vict.  c.  39),  s.  6,  Conveyancing 
enables  a  person  to  whom  any  power,  whether  coupled  with  an  *^*»  ^^^2,8.6. 
interest  or  not,  is  given,  by  deed  to  disclaim  the  power  and  on 
such  disclaimer  the  power  may  be  exercised  by  the  other  or 
others  or  the  survivors  or  survivor  of  the  others  of  the  persons  to 
whom  the  power  is  given  unless  a  contrary  intention  is  expressed 
in  the  instrument  creating  the  power. 

ff2 
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Cjiap^  The  section  applies  to  powers  created  by  instruments  coming 

into  operation  before  or  after  the  commencement  of  the  Act. 


Renunciation       A  renunciation  by  instrument  under  seal  of  the  executorship 
dLjLimer.      is  a  disclaimer  within  the  section.     In  re  Fii<her^  13  L.  R.  Ir. 

546. 
Power  A  power  coupled  with  a  duty  cannot  be  released  or  disclaimed 

aduty.  ^      either  under  this  Act  or  otherwise.     Re  Eyre ;  Eyre  v.  Eyre, 

49  L.  T.  259 ;  Welle^^  v.  Ker,  L.  R.  1  H.  L.  8c.  11. 

The  section  is  general,  and  is  not,  at  any  rate,  in  terms 

limited    to    persons    holding  an   office   such  as  executors  or 

trustees. 
Diflolaimer  by      Where  lands  are  devised  to  trustees  in  fee  upon  trusts  or  with 
deTiiiees  in       powers  which  require  the  exercise  of  judgment  and  discretion, 

and  the  trustees  disclaim  the  devise,  so  that  the  legal  estate  in 

fee  descends  on  the  heir-at-law,  such  powers  or  trusts  cannot  be 

exercised  or  carried  into   execution  by  the  heir.     Rohmn  v. 

Flight,  4  D.  J.  &  S.  608. 
Truatee  Act.        The  Trustee  Act,  1893  (56  &  67  Vict.  o.  53).  s.  22,  provides 

1893  fls  22  /  '  X 

60.  '         *     that  where  a  power  or  trust  is  given  to  or  vested  in  two  or  more 
Surviyonhip    trustees  jointly,  then,  unless  the  contrary  is  expressed  in  the 

Ol  D0W6I8  ftnd 

tnuts.  instrument,  if  any,  creating  the  .power  or  trust,  the  same  may 

be  exercised  or  performed  by  the  survivor  or  survivors  of  them 
for  the  time  being. 

The  section  applies  to  trusts  constituted  after  or  created  by 
instruments  coming  into  operation  after  December  31st,  1881. 

By  sect.  50,  the  expressions  "  trust "  and  "  trustee  "  are  to 
include  the  duties  incident  to  the  office  of  personal  representa- 
tive of  a  deceased  person.     It  therefore  extends  to  executors. 

Limits  of  Sect.  22  applies  to  powers  or  trusts  given  to  or  vested  in 

trustees  or  executors  as  such.  It  does  not  affect  the  question 
whether  a  power  is  given  to  a  trustee  or  executor  as  such  (see 
ante,  p.  434),  nor  does  it  affect  bare  powers  not  connected  with  the 
office  of  executor  or  trustee. 

As  regards  devisees  in  trust  the  section  declares  but  does  not 
alter  the  law,  for  the  survivors  of  several  devisees  in  trust  could 
always  execute  the  trust  or  exercise  a  power  annexed  to  the 
trust.  Lane  v.  Debenham,  11  Ha.  188 ;  In  re  Bacon  ;  Toatey  v. 
Turner,  (1907)  1  Oh.  475. 


sect.  22. 
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As  regards  powers  given  to  trustees  and  executors  as  such  the        Cliap. 

y  j^  31 V I 

section  settles  a  doubt  based  upon  Co.  lit.  113  a,  and  Lock  v.      ! 

Loggin,  1  And.  5.  But  the  better  opinion  is  that  such  powers 
could  always  be  exercised  by  those  for  the  time  being  holding 
the  office.     See  antCj  p.  434. 

The  same  rule  applies  to  a  power  given  to  executors  by  impli-  Powen  given 
cation.    Anon,,  Dyer,  371,  b.  3  ;  Forbes  v.  Peacock,  11  M.  &  W.  ^  ki"!^]!^? 
630 ;  Farwell  on  Powers,  461 .  t^o"^- 

It  would  seem  to  follow  that  where  a  power  is  given  to  Whether 
executors  as  such,  the  executor  of  the  last  surviving  executor  exMutor  can 
could  exercise  the  power,  notwithstanding  the  case  19  Hen.  8,  exercrise 
fo.  9a,  pi.  4 ;  Chance  on  Powers,  250,  which  may  have  been  a 
case  of  a  bare  power  given  to  named  persons  and  not  to  executors 
as  such.     See  Farwell  on  Powers,  93. 

A  bare  power  given  to  several  persons  by  name  and  not  in  Bare  power 
respect  of  their  office  cannot  be  exercised  by  the  survivors.     See  Smed 
Co.  Lit.  1 13  a,  and  Harg.  note  ;  At  waters  v.  Birt,  Oro.  Eliz.  856 ;  P^"^"**' 
Montefiore  v.  Broicne,  7  H.  L.  241  ;  Farwell  on  Powers,  454. 

If  such  a  power  is  given  to  several  and  their  heirs,  the  survi-  Power  to 
vors  and  the  heirs  of  those  who  are  deceased  can  exercise  the  the?  heirs! 
power,  but  the  survivors  alone  cannot.     Mamell  v.    Vaughan, 
Wilm.  51 ;   Townsend  v.  Wilson,  1  B.  &  Aid.  608  ;  3  Mad.  261. 
See  Sail  v,  Dewes,  Jac.  189. 

But  such  a  power  given  to  a  class  of  persons — for  instance,  Bare  power  to 
the  testator's  sons-in-law — to  be  exercised  at  a  future  date,  may  *  ®  **** 
be  exercised  by  those  living  when  the  time  for  a  sale  arises. 
Lee  V.  Vincent,  Cro.  Eliz.  26.    See  Sykes  v.  Sheard,  2  D.  J.  &  S.  6. 

By  the  Conveyancing   and   Law    of  Property  Act,   1881  Devolution  of 
(i4  &  45  Vict.  0.  41),  s.  30,  trust  and  mortgage  estates  vested  persona? 
in  any  person  solely,  devolve  on  his  personal  representatives,  ^^^^^^^® 
"and  accordingly  all  the  like  powers  for  one  only  of  several 
joint  personal  representatives,  as  well  as  for  a  single  personal 
representative,  and  for  all  the  personal  representatives  together, 
to  dispose  of  and  otherwise  deal  with  the  same,  shall  belong  to 
the  deceased's  personal  representatives  or  representative  from 
tune  to  time,  with  all  the  like  incidents,  but  subject  to  all  the 
like  rights,  equities  and  obligations,  as  if  the  same  were  a  chattel 
real  vesting  in  them  or  him  ;  and  for  the  purposes  of  this  section 
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Chap.       the  personal  representatives  for  the  time  being  of  the  deceased 

'. —  shall  be  deemed  in  law  his  heirs  and  assigns,  within  the  meaning 

of  all  trusta  and  powers." 
Commenoe-         The  seotion  applies  only  in  oases  of  death  after  the  31st 
Z^^.  December,  1881. 

GopyholdB.  It  does  not  now  apply  to  copyholds.    See  ante^  p.  91. 

EflPect  of  The  personal  representatives  are  to  be  deemed  the  heirs  and 

section.  ^        *  ^ 

assigns  of  a  single  or  sole  surviving  trustee  within  the  meaning 
of  all  trusts  and  powers. 

Under  the  old  law  the  only  persons  who  oould  execute  a 
trust  were  the  persons  indicated  in  the  instrument  creating  the 
trust. 
When  the  Thufl,  where  there  was  a  devise  to  trustees  and  their  heirs 

neir  of  sole  ' 

tnutee  could  upon  trust  that  the  trustees  or  the  survivor  of  them  or  the  heirs 
of  such  survivor,  or  that  the  said  trustees  or  the  trustees  or 
trustee  for  the  time  being  should  execute  the  trusts,  and  possibly 
in  the  simple  case  of  a  devise  to  trustees  and  their  heirs  upon 
certain  trusts,  the  heir  of  the  last  surviving  trustee  was  a  trustee 
and  could  execute  the  trusts,  and  the  personal  representatives 
can  do  so  now.  In  re  Morton  and  SalkU,  16  Ch.  D.  143  ;  In  re 
Piston  and  Tongas  Contract^  46  W.  R.  187 ;  In  re  Cunningham 
and  Frayling,  (1891)  2  Ch.  567. 

If,  however,  the  devise  is  to  trustees  without  words  of  limita- 
tion, and  neither  heirs  nor  representatives  are  mentioned,  the 
personal  representatives  of  the  last  siurviving  trustee  cannot 
execute  the  trust.     In  re  Ingkby  JBoaky  13  L.  R.  Ir.  326. 

of  sole  truirtee      '^S^y  ^  *^®  *"^  ^^  *^  ^®  executed  by  the  trustees,  their 

could  execute  heirs  and  assigns,  the  devisee  of  the  last  surviving  trustee  could 

execute  it,  and  no  doubt  the  personal  representative  could  do  so 

now.  Titkg  v.  Wohtenholme,  7  B.  425 ;  Hall  v.  Jfoy,  3  K  &  J.  585. 

But  if  the  assigns  were  not  mentioned,  the  devisee  of  the  last 

surviving  trustee  could  not  execute  the  trust.     Cooke  v.  Craic^ 

ford,  13  Sm.  91  ;   Wihon  v.  Bennett,  6  De  fi.  &  S.  475 ;  Mac- 

donald  v.  Walker,  14  B.  556;   Ashton  v.  Wood,  3  Sm.  &  G. 

436 ;  Stevens  v.  Austen,  3  E.  &  E.  685.     Osborne  to  Rowlett,  13 

Ch.  D.  774,  where  Jessel,  M.E.,  refused  to  follow  Cooke  y. 

Crawford,  was  not  approved  in  In  re  Morton  and  Hallett,  15 

Ch.  D.  143. 
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ADMINISTRATIVE  POWERS  OF  TRUSTEES. 

A  POWER  of  Bale  aiid  exchange  authorifies  a  partition.    In  re     tttvtt 
I^ith  to  Osborne,  3  Ch.  D.  618.  i.  Powers  of 

A  power  of  or  trust  for  sale  will  not,  as  a  general  rule,  andtmstBfor 
authorise  a  mortgage,  though  it  may  if  the  object  of  the  sale  is  i.  What  may 

to•  __!.•     1  t  I'j^j         r»in  j^A'he  done  under 

raise  a  particular  charge  subject  to  which  the  estate  is  them. 

devised.     Stroughill  v.  Amtey,  1  D.  M.  &  G.  635 ;   Page  v.  Mortgage. 
Cooper,  16  B.  396 ;   Walker  v.  Southwell,  66  L.  T.  882. 

Trustees  for  sale  holding  several  properties  under  one  lease  ^^^  by 
may  sell  some  of  them  upon  the  terms  that  they  shall  grant  a 
lease  of  the  properties  sold  for  the  whole  term  less  one  day  at 
an  apportioned  rent.     In  re  Judd  and  Poland,  (1906)   1   Ch. 
684,  overruling  In  re  Walker  and  Oakahott,  (1901)  2  Ch.  383. 

An  ordinary  power  of  sale  does  not  authorise  the  severance  of  Severance  of 
the  timber  or  minerals  from  the  land.     Cholmeley  v.  Paxton,  3  minerali. 
Bing.  207 ;  8.  C.  nom.  Cockrell  v.  Cholmeley,  10  B.  &  C.  564 ; 
3  Buss.  565  ;  1  R.  &  M.  418  ;  6  Bl.  N.  S.  120  ;  1  CI.  &  F.  60; 
Buckley  v.  Hotcell,  29  B.  546. 

The  Trustee  Act,  1893  (56  &  57  Viot.  o.  53),  s.  44,  gives  the 
Court  jurisdiction  in  the  case  of  trustees  authorised  to  dispose  of 
land  by  way  of  sale,  exchange,  or  partition,  to  sanction  sales 
with  an  exception  or  reservation  of  any  minerals.  In  re 
Ralloran's  Trusts,  (1906)  1  Ir.  526. 

A  direction  to  the  testator's  executors  to  sell  his  lands  gives  Common  law 
the  executors  a  common  law  authority  under  which  they  can  ^ 
vest  the  legal  estate  in  a  purchaser  without  the  concurrence  of 
the  heir :  Co.  lit.  112  b. 

If  the  lands  are  devised  by  the  will  subject  to  the  direction, 
it  would  seem  the  concurrence  of  the  beneficiaries  in  the  sale 
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Chap. 


Direotion  to 
sell  copy- 
holds. 


2.  Time  for 
aotingp  under 
trust  or 
power. 

Power  of  sale 
at  death  of 
tenant  for 
life. 


Sale  within 
giren  period. 


Power  cf  sale 
over  rever- 
sion. 


3.  What 
consent  is 
required. 


would  be  no  more  necessary  than  the  concurrence  of  the  heir,  if 
the  land  is  not  devised. 

The  proper  form  of  conveyance  in  such  a  case  appears  to  be  a 
bargain  and  sale  which  will  not  require  to  be  enrolled  under 
27  Hon.  Yin.  c.  16,  as  it  takes  effect  at  common  law  and  not 
under  the  Statute  of  Uses. 

If  the  testator  directs  copyholds  to  be  sold,  or  to  be  sold  and 
conveyed,  the  purchaser  is  entitled  to  be  admitted  without  the 
previous  admittance  either  of  the  trustees  or  the  heir.  Holder 
V.  Preston,  2  Wils.  400  ;  R.  v.  Wilson,  11  W.  E.  70  ;  3  B.  &  8. 
201. 

The  same  principle  applies  if  the  copyholds  are  devised  to  the 
trustees  subject  to  the  power.  Ola^  v.  Richardson^  9  Ha.  698  ; 
2  D.  M.  &  G.  658. 

A  trustee  for  sale  cannot  contract  to  sell  at  a  future  time  at  a 
price  now  fixed.     Clai/  v.  Ruffbrd,  5  De  G.  &  S.  768. 

A  power  of  sale  to  be  exercised  after  the  death  of  a  tenant 
for  life  cannot  be  exercised  during  his  life,  though  he  may 
consent  to  the  sale.  Blackloic  v.  Laws,  2  Ha.  40 ;  Johnstone  v. 
Baber,  8  B.  233 ;  Mosley  v.  Ride,  17  Q.  B.  91 ;  Want  r.  Stalli- 
brass,  L.  E.  8  Ex.  175. 

A  direction  to  sell  within  five  years  has  been  held  to  be 
directory  merely  where  the  purchase-money  was  to  be  applied 
in  payment  of  debts.  Pearce  v.  Gardner,  10  Ha.  287 ;  see 
Cuff  V.  Hall,  1  Jut.  N.  S.  972. 

It  appears  to  be  clear,  that  where  a  reversion  is  settled  for 
life  with  remainders,  and  a  power  of  sale  is  given  to  trustees, 
the  power  of  sale  may  be  exercised  before  the  property  falls  into 
possession.  Clark  v.  Seymour,  7  Sim.  67;  Blachcoody.  BotToices, 
4  Dm.  &  War.  441,  468. 

If  the  reversion  subject  to  the  life  interest  of  A  is  only  to  be 
sold  with  the  consent  of  the  person  in  possession  under  the  will, 
the  property  may  be  sold  if  A  surrenders  his  life  interest  to  the 
person  entitled  under  the  will.  Truell  v.  Tysson,  21  B.  437 ; 
see  Giles  v.  Horner,  15  Sim.  359. 

Where  the  consent  of  a  tenant  for  life  is  required,  an  infant 
tenant  for  life  may  consent,  if  there  is  an  intention  shown,  that 
the  power  should  be  exercisable  during  minority ;  for  instance, 
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if  the  power  is  to  be  exercised  with  the  consent  of  a  named        Chap. 

XXXYII. 

person,  who  was  an  infant  at  the  time.     In  re  Cardross*  Settle- '— 

ment,  7  Ch.  D.  728. 

If  the  consent  of  the  tenant  for  life  is  required,  he  may  give  Tenant  for 

.         .  1"®  may 

his  consent,  though  he  has  aliened  his  life  estate,  if  his  alienee  consent  after 
concurs.     Alexander  v.  MillSy  6  Ch.  124. 
In  the  event  of  the  bankruptcy  of  the  tenant  for  life,  the  Bankruptcy 

or  tenant  for 

power  of  sale  may  be  exercised  with  the  consent  of  the  tenant  life. 
for  life  and  his  trustee  in  bankruptcy.  Holdmcorth  v.  GoonOy 
29  B.  Ill ;  Eisdale  v.  Ifamrnerslt/,  31  B.  255;  In  re  Cooper ; 
Cooper  V.  Slight j  27  Ch.  D.  565  ;  In  re  Bedingfield  and  Herring^s 
Contract^  (1893)  2  Ch.  332 ;  see,  too,  Hardaker  v.  Moorhoiise^ 
26  Ch.  D.  417. 

If  the  tenant  for  life  upon  the  alienation  of  his  life  estate  Reservation 
has  expressly  reserved  his  right  to  consent  to  the  sale,  the  ^i^nt!^^ 
concurrence  of  the  alienee  of  the  life  estate  is  not  necessary. 
Warburton  v.  Farn^  16  Sim.  625. 

Where  trustees  were  authorised  to  sell  with  the  consent  Power  of  sale 
of  the  tenant  for  life  for  the  time  being  and  to  invest  the 
proceeds,  and  there  was  a  direction  that  no  investment  should 
be  made,  while  there  should  be  a  tenant  for  life  or  tenant  in 
tail  of  fuU  age,  without  his  consent,  it  was  held  that  the 
trustees  might  sell  during  the  minority  of  a  tenant  in  tail 
without  his  consent.  In  re  Neare^s  EstateSy  28  W.  R.  976; 
49  L.  J.  Ch.  642. 

Where  the  power  of  sale  was  exercisable  with  the  consent  of 
any  tenant  for  life  entitled  to  the  possession  of  the  estates,  and 
the  testator  created  a  term  upon  trust  to  pay  the  rents  of  all  his 
estates  to  his  wife  during  her  widowhood  and  in  the  event  of 
her  marriage  upon  trust  to  pay  her  an  annuity,  it  was  held  that 
the  trustees  might  sell  with  the  consent  of  the  tenant  for  life 
and  widow.    Robertson  v.  Walker^  44  L.  J.  Ch.  220. 

Where  the  power  was  not  to  be  exercised  over  any  part  of  Consent  of 

sons  and 

the  property  without  the  consent  of  the  testator's  "  sons  and  daughters. 
daughters  also,"  who  were  tenants  for  life,  it  was  held  doubtful 
whether  the '  power  could  be  exercised  after  the  death  of  a 
daughter.     Sf/kes  v.  Sheardy  33  B.  114;   2  D.  J.  &  S.  6;   see 
Jefferya  v.  MarahaUy  19  W.  R.  94. 
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Chap. 


4.  Who  may 
exeroiae 
power  or 
truBt  for  sale. 

Persons  to 
exercise 
power  not 
named. 

Execators 
may  sell  if 
object  of  sale 
is  to  pay 
debts. 

Proceeds  of 
sale  mixed 
with  per- 
sonalty. 


Direction  to 
sell  and 
divide. 


6.  Implied 
power  of  sale. 


Direction  to 
divide. 


Power  may 
extend  to 
purrhased 
land. 


A  power  of  sale  given  to  the  testator's  executors  or 
administrators  may  be  exercised  by  his  administrator  durante 
minore  cetate.    Mansell  v.  Artmtrongy  14  Eq.  423. 

A  difficulty  sometimes  arises  where  there  is  a  direction  to 
sell  the  testator's  land,  but  the  persons  to  carry  out  the  sale 
ai*e  not  mentioned. 

In  such  cases,  if  the  purpose  of  the  sale  is  to  pay  debts,  the 
executor  is  the  person  to  sell.  Anon.^  3  Dyer,  371b ;  Blotch  v. 
JFilder,  1  Atk.  420;  Forbes  v.  Peaeocky  11  M.  &  W.  630;  see 
Hooper  v.  Strutton,  12  W.  E.  367. 

The  same  is  the  case,  if  the  proceeds  of  sale  are  to  be 
divided  with  the  personalty  in  certain  shares,  though  there  may 
be  no  charge  of  debts.  Tylden  v.  Htjde,  2  S.  &  St.  238  ;  Ward 
V.  Deion^  cit.  11  Sim.  160;  Forbes  v.  Peaoockj  11  M.  &  W. 
630 ;  1  Ph.  717. 

But  a  mere  direction  to  sell  lands  and  divide  the  proceeds, 
where  they  are  not  mixed  with  the  personalty,  or  a  direction  in 
certain  events  to  sell  lands  which  are  directly  devised,  gives  the 
executors  no  power  of  sale.  Bentham  v.  Wiltshire^  4  Mad.  44 ; 
Patton  V.  Randall,  1  J.  &  W.  189 ;  Allum  v.  Fryer,  3  Q.  B. 
442  ;  Curtis  v.  Fulbrooh,  8  Ha.  25,  278 ;  Haydon  v.  Wood,  ib. 
279.     See,  however,  Lockton  v.  Lockton,  1  Ch.  0.  179. 

A  devise  of  real  and  personal  estate  upon  trust  to  invest  the 
same  in  certain  securities  has  been  held  to  give  an  implied 
power  of  sale  over  the  real  estate.  Affleck  v.  James,  17  Sim. 
121 ;  Motcer  v.  Orr,  7  Ha.  473 ;  Comtek  v.  Pearce,  7  Ha.  477. 

But  a  power  to  invest  vdll  not  have  this  effect.  Be  HoUoway; 
Ilolloway  V.  Hollotcay,  60  L.  T.  46. 

A  direction  to  divide  real  and  personal  estate  into  moieties 
does  not  alone  give  an  implied  power  of  sale.  Comtek  v.  Pearce, 
7  Ha.  477. 

But  where  the  realty  and  personalty  are  blended  and  directed 
to  be  divided  among  a  numerous  class,  the  proper  inference  may 
be  that  the  testator  must  have  intended  a  sale.  Flux  v.  Best, 
23  W.  E.  228  ;  Carlisle  v.  Cooke,  (1905)  1  Ir.  269. 

Where  there  was  a  power  to  sell  trust  fimds  and  buy 
land  to  be  held  on  such  trusts  as  would  best  correspond  vnth 
those  then  subsisting,  with  a  direction  that  land  purchased  should 
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be  considered  personalty,  it  was  held  that  the  power  of  sale        ci^ap- 

extended  to  purchased  lands.     Tait  v.  Lathhtiry^  1  Eq.   174 ;  1— 

35  B.  112. 

And  where  there  is  power  to  invest  in  the  purchase  or  on 
mortgage  of  land  or  in  investments  authorised  by  law,  a  power 
to  vary  "such  securities"  gives  power  to  sell  land  purchased 
under  the  investment  clause.  In  re  Gent  and  Eason^s  Contract^ 
(1905)  ICh.  386. 

If  trustees  have  invested  trust  funds  in  land  without  any  Land  bought 
authority,  they  can  sell  the  land  with  the  concurrence  of  a  breach  of 
beneficiary,  if  all  the  beneficiaries  are  free  from  disability  and  te^aold*^ 
able  to  elect  to  take  the  land  as  land,  or  without  any  con- 
currence if  they  are  not.     In  re  Patten,  62  L.  J.  Ch.  787; 
Potrer  v.  Banks,  (1901)  2  Ch.  487,  496  ;  In  re  Jenkins  and  H,  E. 
Randall  Sf  Co.,  (1903)  2  Ch.  362. 

A  power  of  sale  is  also  implied  from  a  charge  of  debts.    Shato  Charge  of 
V.  Boi^xr,  1  Kee.  559 ;  Ball  v.  Harris,  4  M.  &  Cr.  264. 

The  difficulties  raised  by  the  question  who  is  the  proper  6.  Who  may- 
person  to  sell  when  a  power  is  implied  from  a  charge  of  debts  power 
have  been  to  a  great  extent  removed  by  statutory  enactment.        charare^of^™ 

By  the  Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65),  s.  1,  debt<.. 
the  real  estate  of  persons  dying  after  January  1st,  1898,  vests  in  Transfer  Act. 
their  personal  representatives,  who  by  sect.  2  have  the  same 
powers  over  it  as  if  it  were  a  chattel  real  vesting  in  them.    They 
can  therefore  sell  it,  whether  there  is  an  express  charge  of  debts 
or  not. 

By  the  Law  of  Property  Amendment  Act,  1859  (22  &  23  Lord  St.  ^ 
Vict.  0.  35),  which  applies  to  wills  coming  into  operation  after  Act,  ss.  u, 
the  13th  August,  1859,  it  is  in  effect  enacted  (sects.  14—16)  i^*^^^^- 
that  devisees  in  trust  of  the  testator's  whole  interest  in  real 
estate  charged  with  debts  or  legacies,  no  provision  being  made 
for  the  raising  such  debts  or  legacies,  may  raise  the  same  by 
sale  or  mortgage,  and  where  the  estate  subject  to  the  charge  is 
not  devised  to  trustees  for  the  testator's  whole  interest,  the 
executors  have  a  similar  power  of  raising  the  amount.     See  In 
re  Adains  and  Pei-ry^s  Contract,  (1899)  1  Ch.  554. 

Sect.  16  does  not  enable  an  admimstrator  to  sell.     In  re  Clay 
and  TetUy,  16  Ch.  D.  3. 
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Chap. 


Wills  not 
'within  the 
Act. 

Devise  to 
trustees  of 
land  subject 
to  a  general 
charge  of 
debts. 


Beneficial 
devise  subject 
to  debts  to  a 
person  who  is 
also  executor. 


Devise  to 
person  not 
executor. 


Sect.  18  declares  that  the  said  sections  of  the  Act  shall  not 
extend  to  a  (beneficial)  devise  to  any  person  or  persons  in  fee  or 
in  tail,  or  for  the  testator's  whole  estate  and  interest  charged 
with  debts  or  legacies,  nor  shall  they  affect  the  power  of  any 
such  devisee  or  devisees  to  sell  or  mortgage,  as  he  or  they  may 
by  law  now  do. 

Sect.  18  does  not  apply  where  an  estate  is  devised  by  way  of 
settlement,  nor  where  there  is  a  devise  to  a  person  when  he 
attains  twenty- four.  Re  Wihon;  Pennington  v.  Payne^  54 
L.  T.  600 ;  In  re  Barroic-in-Furness  Corporation  and  Baiclinsony 
(1903)  1  Oh.  339. 

In  cases  where  the  Act  did  not  apply  the  law  was  not  in  a 
very  satisfactory  state. 

a.  Where  debts  and  legacies  were  charged  on  land,  and  the 
land  was  devised  to  trustees  upon  trusts  not  including  the  pay- 
ment of  debts,  the  trustees  and  not  the  executors  were  apparently 
the  persons  to  sell  and  receive  the  purchase-money.  Shaic  v. 
Borrer,  1  Kee.  559  ;  Ball  v.  Hanns,  4  M.  &  Or.  264  ;  Stroughill 
V.  Anstey,  1  D.  M.  &  G.  6i7;  Sabin  v.  Heape,  27  B.  653; 
llodkinson  v.  Qninn^  1  J.  &  H.  303. 

In  such  a  case  the  fact  that  the  trustees  took  only  an  estate 
pur  autre  r/r,  the  use  in  remainder  being  executed  by  the  effect 
of  the  Statute  of  Uses,  did  not  affect  their  power  to  sell  in  order 
to  raise  the  charge.     Eidsforth  v.  Arnistead,  2  E.  &  J.  333. 

b.  When  there  was  a  charge  of  debts  and  legacies  on  land, 
and  the  land  was  devised  beneficially,  expressly  subject  to 
the  charge,  to  a  person,  who  was  one  of  several  executors,  he 
could  sell  and  pass  the  legal  estate.  Colyer  v.  Finch^  5  H.  L, 
905  ;  Johnson  v.  Kennetty  3  M.  &  K.  624 ;  Corser  v.  Carticright^ 
8  Ch.  971 ;  L.  R.  7  H.  L.  731. 

c.  Where  there  was  a  charge  of  debts  and  legacies  on  land 
which  was  given  to  a  devisee  for  his  own  use  or  as  to  which  the 
testator  died  intestate,  the  better  opinion  appears  to  be  that  the 
executor  could  not,  but  the  devisee  or  heir  could  alone  give  a 
good  title.  Doe  v.  HugheSy  6  Ex.  223 ;  Johnson  v.  Kennettj  3 
M.  &  K.  624;  Corser  v.  Carttm'ghty  8  Ch.  971,  975.  See 
Gosling  v.  Carter^  1  Coll.  644. 
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On  the  other  hand,  an  intention  misrht  be  collected  from  the        Chap. 

will,  that  the  executor,  and  not  the  devisee,  was  intended  to  '— 

enforce  the  charge,  in  which  case  the  power  of  sale  included 
the  power  of  passing  the  legal  estate  as  well. 

Thus,  if  the  land  was  devised  for  life  with  contingent 
remainders  over,  it  is  clear  that  the  devisees  could  not  make  a 
good  title ;  yet,  on  the  other  hand,  the  charge  must  be  raised 
at  once,  and  therefore  a  power  of  sale  was  implied  in  the 
executor.     Robimon  v.  Lowater^  5  D.  M.  &  G.  276. 

Where  a  testator  directed  his  debts  to  be  paid  by  his 
executors,  and  charged  them  on  his  real  estate,  a  power  of 
sale  by  implication  was  not  given  to  an  administrator.  In  re 
Clay  and  Tetky,  16  Ch.  D.  3. 

Lord  Bomilly  appears  to  have  been  of  opinion  that  a  charge 
of  debts  on  land,  where  the  land  was  beneficially  devised,  gave 
the  executors  an  implied  power  of  sale.  See  Wrigley  v.  Sykefi^ 
21  B.  337 ;  Bolton  v.  Stannard,  4  Jur.  N.  S.  576 ;  but  these 
cases  may  be  supported  on  other  grounds. 

For  the  opinions  of  the  text- writers  on  this  subject,  see 
Sugd.  V.  &  P.  13th  ed.  545 ;  Pow.  121—122 ;  WiUiams  on  Eeal 
Assets,  ch.  vi.  p.  77 ;  Davidson's  Conv.  vol.  2,  part  ii., 
468,  n. ;  Dart,  V.  &  P.  697  seq, ;  Lewin  on  Trusts,  515  acq. ; 
Hayes  and  Jarman's  Cone.  Prec.  491 ;  Farwell  on  Powers, 
79 ;  Carson's  Real  Property  Statutes,  413  ;  Godefroi  on 
Trustees,  387. 

d.  A  charge  upon  land  of  specific  debts  or  of  a  single  legacy  chawe  of 
did  not  enable  the  devisee,  though  he  might  also  be  executor,  or^mrk  ^^** 
to  make  a  title.    Doran  v.  Wtlfshirey  3  Sw.  699 ;  In  re  Rebbeck ;  legacy. 
Bennett  v.  Rebbeck,  42  W.  R.  473 ;  71  L.  T.  74. 

e.  Whether  under  a  charge  of  legacies  only,  the  devisee  Charge  of 
could  sell  or  mortgage  without  the  concurrence  of  the  legatees,    ^^^®*  ^"  ^' 
is  a  question  of  some  difficulty.     In  Horn  v.  Horn,  2  S.  &  St. 

448,  it  was  held  he  could  not,  and  in  Johnson  v.  Kennett,  3 
M.  &  K.  624,  Lord  Lyndhurst  lays  down  that  where  legacies 
alone  are  charged,  the  purchasers  of  the  real  estate  are  bound 
to  see  to  the  application  of  the  purchase-money  (p.  630). 
But  the  point  did  not  arise  in  that  case,  and  Lord  Lyndhurst's 
reasoning  was  not  approved  by  Lord  St.  Leonards  in  Strong  ft  ill 
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^■P-        V.  Anstet/f  1  D.  M.  &  Q-.  635,  who  puts  it  upon  intention  only  ; 

1—  and  Lord  Cranworth,  in  Colt/er  t.   Finch,  5  H.  L.  905,  922, 

plaoes  a  oharge  of  legacies  upon  the  same  footing  as  a  charge 
of  debts. 

The  views  expressed  in  Stroughill  v.  Anatey  and  Colyer  v. 
Finch,  seem  to  have  received  statutory  approval  by  sect.  18 
of  Lord  St.  Leonards'  Act,  which  declares  that  the  Act  is  not 
to  affect  the  power  of  a  devisee  subject  to  debts  or  legacies  to 
sell  "  as  he  may  by  law  now  do  "  (see  also  Mr.  Waley's  note 
to  Davidson,  vol.  2,  part  ii..  Mortgages,  p.  474 ;  Re  Wilson  ; 
Pennington  v.  Payne ,  34  W.  R.  512). 

7.  Mode  of         By  the  Trustee  Act,  1893  (56  &  57  Vict.  c.  63),  s.  13,  a 

exercising  "^      ,  ^  . 

power  of  or  trustee  in  whom  a  trust  for  sale  or  a  power  of  sale  is  vested  by 
an  instrument  coming  into  operation  after  December  31,  1881, 
may  sell  or  concur  with  any  person  in  selling,  subject  to  prior 
charges  or  not,  and  either  by  public  auction  or  private  contract 
and  subject  to  such  conditions  as  he  thinks  fit. 

Sect.  14  provides  that  a  sale  made  by  a  trustee  shall  not  be 
impeached  by  a  beneficiary  on  the  ground  that  the  conditions 
were  depreciatory  unless  it  appears  that  the  consideration  for  the 
sale  was  thereby  rendered  inadequate,  and  after  conveyance 
a  sale  is  not  to  be  impeached  against  the  purchaser  on  the  ground 
that  the  conditions  were  depreciatory,  unless  the  purchaser  was 
acting  in  collusion  with  the  trustee,  and  a  purchaser  cannot 
make  any  objection  to  the  title  on  the  ground  aforesaid. 
Concurring  in      Trustees  with  a  power  of  sale  could  always  join  with  the 
other^ownerp.  owner  of  another  property  in  selling  both  properties  if  such  a 
mode  of  sale  was  beneficial ;  but  the  purchase-money  must  be 
apportioned  before  the  completion  of  the  purchase.    Cavendish  v. 
Cavendish,  10  Ch.  319 ;  Morris  v.  Debenham,  2  Ch.  D.  540  ;  In 
re  Cooper  and  Allen,  4  Ch.  D.  802,  where  Rede  v.   Oakes,  4 
D.  J.  &  S.  505,  is  explained. 
8.  Duration        A  power  of  selling  for  a  particular  purpose  only,  such  as  pay- 
truSTfOT  sale'  ^©i^t  of  debts,  is  of  course  at  an  end  if  the  purpose  is  satisfied. 

Carlyon  v.  Truscott,  20  Eq.  348. 
When  power        In  the  Ordinary  case  of  a  power  of  sale  given  to  trustees 
end.  ®  *  *°    without  any  express  limit  of  time,  so  that  it  is  necessary  to  find 
some  limit  to  save  the  power  from  invalidity  on  the  ground  of 
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perpetuity,  the  power  is  spent  when  the  settlement  is  at  an  end,        Chap. 

that  is  to  say,  when  all  the  interests  have  vested  absolutely  in  ^ 

possession.  Lantsbery  v.  Collier^  2  E.  &  J.  718;  Woolley  v. 
Jenkins,  23  B.  63,  affirmed  3  Jur.  N.  S.  321 ;  Peters  v.  Lewes 
§•  East  Qrinstead  By.  Co.,  18  Ch.  D.  429. 

For  the  purpose  of  determining  whether  the  interests  have  Limitationa 
become  absolutely  vested,  limitations  created  under  a  special  ^^aipowcn 
power  of  appointment  are  to  be  considered  as  if  they  had  been 
inserted  in  the  original  instrument.     In  re  Brown^s  Settlement^ 
10  Eq.  349. 

The  fact  that  a  jointure  secured  by  a  term  remains  charged,  Exiatenoe  of 
and  that  the  widow  has  power  to  charge  a  sum  of  money  on 
the  estate,  will  not  keep  the  power  of  sale  alive.     Woolley  v. 
Jenkins,  32  B.  63 ;    Wheate  v.  Hall,  17  Ves.  86. 

If  the  property  is  devised  in  moieties,  the  fact,  that  the  Vesting  of 
trusts  of  one  moiety  have  come  to  an  end,  will  not  put  an  end  ^^®  "°^^  ^' 
to  the  power  of  sale,  if  the  trusts  of  the  other  moiety  are 
subsisting,  unless  the  power  is  limited  to  property  subject  to 
continuing  trusts.     Trower  v.  Knightley,  6  Mad.  134 ;    Wood  v. 
JFXiY^  4  M.  &  Or.  460. 

If  the  rule  against  perpetuity  is  not  infringed,  the  duration  Duration  of 

A  •!•  j»  ••ix»  power  18 

of  a  power  of  sale  is  a  question  of  intention.  qaestion  of 

If,  therefore,  the  period  during  which  the  power  may  be 
exercised  is  expressly  defined,  or,  upon  the  construction  of  the 
instrument,  the  conclusion  is  that  it  was  intended  to  be 
exercised  during  a  certain  period,  it  may  be  exercised  during 
that  period,  though  the  interests  have  vested  absolutely  in 
possession,  provided  an  absolute  owner  has  not  taken  any  steps 
to  put  an  end  to  the  power.  Peters  v.  Lewes  8f  East  Orimtead 
By.  Co.,  18  Ch.  D.  429;  In  re  Cotton's  Trustees,  19  Ch.  D.  624; 
In  re  Lord  Sudeley  and  Baines,  (1894)  1  Ch.  334 ;  In  re  Jump ; 
Galloway  v.  Hope,  (1903)  1  Ch.  129;  see  In  re  Dyson  and  Foicke, 
(1896)  2  Ch.  720. 

A  trust  for  sale  does  not  necessarily  determine,  when  all  the  Duration  of 
interests  have  vested  absolutely  in  possession.    Apparently  the  *""*  *^'  ^®' 
trust  may  be  exercised  at  any  time  within  the  limits  of  per- 
petuity, if  it  has  not  been  put  an  end  to  by  any  beneficiary. 
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In  re   Tweedie  and  Miks^    Contract^  27   Ch.   D.   315;   In   re 
Doughs  and  Powell's  Contract,  (1902)  2  Ch.  296. 

A  purchaser  of  freeholds  under  a  trust  for  sale  for  payment 
of  debts,  or  under  a  power  of  sale  express  or  implied  for  the 
same  purpose,  was  not  entitled  under  the  old  law  to  inquire 
whether  any  debts  were  subsisting  unless  twenty  years  had 
elapsed  since  the  testator's  death.  In  re  Tanqueray-  Willaume  and 
Landau,  20  Ch.  D.  466  ;  In  re  Molyneux  and  White,  13  L.  E.  Ir. 
382  ;  15  L.  R.  Ir.  383. 

A  purchaser  from  the  executor  of  leaseholds  is  not  entitled 
to  inquire,  although  more  than  twenty  years  have  elapsed  since 
the  testator's  death.  In  re  Whistkr,  35  Ch.  D.  561 ;  In  re 
Venn  and  Furze's  Contract,  (1894)  2  Ch.  101,  explaining  In  re 
Motyneux  and  White,  13  L.  R.  Ir.  382 ;  15  L.  R.  Ir.  383 ;  see 
In  re  Terrell,  (1903)  1  Ch.  65 ;  In  re  Higgins  and  Stephenson^s 
Cofitract,  (1906)  1  Ir.  656. 

Which  rule  is  to  be  applied  to  a  sale  of  real  estate  by  a 
personal  representative  since  the  Land  Transfer  Act  remains  to 
be  determined. 

A  power  to  postpone  the  sale  of  the  residuary  estate,  which 
is  given  on  trust  for  sale,  involves  a  power  to  cany  on  a  business 
forming  part  of  the  residue  during  the  period  of  postponement. 
In  re  Crowther;  Midgletf  v.  Crof ether,  (1895)  2  Ch.  56. 

A  power  to  postpone  may  be  so  framed  as  to  authorise  an 
indefinite  postponement  or  only  a  postponement  for  a  limited 
period.  In  re  Crowther,  supra ;  In  re  Smith ;  Arnold-  v.  Smith, 
(1896)  1  Ch.  171. 

A  power  to  mortgage  does  not  authorise  a  sale  (a),  though  it 
authorises  a  mortgage  with  power  of  sale  (6).  Cook  v.  Dawson, 
29  B.  123  (a) ;  Bridges  v.  Longman,  24  B.  27 ;  In  re  Chatcner's 
Will,  8  Eq.  569,  overruling  Clark  v.  Royal  Panopticon,  4  Dr. 
26  (6).  See,  now,  sect.  19  of  the  Conveyancing  Act,  1881  (44 
&  45  Yict.  c.  41),  which  confers  a  power  of  sale  on  mortgagees. 

Under  a  power  to  raise  a  sum  by  way  of  mortgage,  the  costs 
of  effecting  the  security  may  be  raised.  Armstrong  v.  Arm^ 
strong,  18  Eq.  541. 

And  a  trustee  may  raise  the  costs  of  transferring  a  mortgage, 
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if  he  has  any  duty  to  protect  the  estate  from  foreclosure  or  sale.        Chap. 
Smell  V.  Biahopp,  68  L.  T.  323  ;  69  L.  T.  68.  ^XXNU, 

As  to  the  validity  of  a  mortgage  by  demise  under  a  power  of 
leasing,  see  Mostyn  v.  Lancaster^  23  Ch.  D.  583. 

Where  trustees  have  power  to  make  out  of  income  or  capital 
of  the  real  and  personal  estate  any  outlay  they  may  consider 
necessary  for  renewals  of  leases,  improvements,  repairs,  and  the 
like,  they  may  raise  money  by  mortgage  for  those  purposes. 
In  re  Bellinger;  Durelly,  Bellinger,  (1898)  2  Ch.  534. 

And  as  to  what  words  give  a  power  to  mortgage,  see  In  re 
Jones;  Button  v.  Brookfield,  69  L.  J.  Ch.  31 ;  61  L.  T.  661 ; 
38  W.  R.  90 ;  ifo?  Webb ;  Leedham  v.  Patchett,  63  L.  T.  645 ; 
Redman  v.  Rymer,  65  L.  T.  270. 

By  sect.  20  of  the  Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  rv.  Power 
the  receipt  of  any  trustee  for  any  money,  securities  or  other  Jeo^pS.^ 
personal  property  or  effects  payable,  transferable,  or  deliver- 
able to  him  under  any  trust  or  power  is  made  a  sufficient  dis- 
charge. 

The  section  applies  to  trusts  created  before  or  after  the  com- 
mencement of  the  Act. 

Sect.  17  of  the  Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  enables  Receipt  by 
a  trustee  to  appoint  a  soKcitor  to  be  his  agent  to  receive  and 
give  a  discharge  for  any  money  or  valuable  consideration,  or 
property  recoverable  by  the  trustee,  by  permitting  the  solicitor 
to  have  the  custody  and  to  produce  a  deed  containing  any  such 
receipt  as  is  referred  to  in  sect.  56  of  the  Conveyancing  Act, 
1881. 

The  section  applies  only  where  the  money  or  valuable 
consideration  or  property  is  received  after  the  24th  December, 
1888. 

In  cases  to  which  the  section  does  not  apply,  trustees,  imless 
empowered  to  do  so  by  the  instrument  under  which  they  act, 
ought  not  to  authorise  a  solicitor  or  other  agent,  or  even  one  of 
themselves,  to  receive  purchase-money,  and  the  purchaser  may 
insist  upon  payment  either  to  the  trustees  personally,  or  to  their 
account  at  a  bank.  In  re  Bellamy y  24  Ch.  D.  387 ;  In  re  Flower , 
27  Ok  D.  692. 

T.W.  G  G 
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y.  Ezeoator'a 
powers. 


The  testator  may  direct  that  an  infant's  receipt  is  to  be 
effectual.     In  re  Dencker ;  Peters  v.  Bauchereau^  W.  N.  1895, 28. 

An  executor  may  sell  or  mortgage  any  part  of  the  testator's 
personal  assets.  Earl  Vane  v.  Eiffden,  6  Ch.  663  ;  Cruiksliank  r. 
Duffiuy  13  Eq.  555 ;  Berry  v.  Gibbons,  8  Ch.  747 ;  In  re  Ryan 
and  Kavanagh,  17  L.  R.  Ir.  42  ;  In  re  Whistler,  35  Ch.  D.  561. 

The  executor's  power  extended  to  real  estate  used  for  partner- 
ship purposes.  West  of  England  and  South  Wales  District  Bank 
V.  March,  23  Ch.  D.  138 ;  see  Boylan  v.  Fay,  8  L.  R.  Ir.  374 ; 
Becitt  V.  Kearney,  13  L.  R.  Ir.  45. 

And  by  way  of  compromise,  a  sale  partly  for  shares  in  a 
company  may  be  upheld.  West  of  England  Bank  v.  March,  23 
Ch.  D.  138. 

An  administrator  durante  mvnore  wtate  has  the  same  power 
of  selling  personal  property  as  an  executor.  In  re  Cope,  16 
Ch.  D.  49  ;  In  re  Thomson  and  M' Williams,  (1896)  1  Ir.  356 ; 
overruling  In  re  Robinson,  3  L.  R.  Ir.  429. 

An  administrator  cannot  by  mortgage  raise  money  for  the 
repair  of  leaseholds,  which  he  is  not  under  liability  to  repair. 
Ricketts  v.  Lewis,  20  Ch.  D.  745. 

A  person  who  has  taken  out  administration  as  attorney  to 
another,  must  distribute  the  assets  himself  and  cannot  safely 
hand  them  over  to  his  principal,  so  long  as  he  has  not  consti- 
tuted himself  administrator.  In  re  Rendell ;  Woody.  Rendell, 
(1901)  1  Ch.  230. 

By  the  Land  Transfer  Act,  1897  (60  &  61  Vict.  o.  65), 
ss.  1,  2,  in  case  of  death  since  the  1st  January,  1898,  the  real 
estate  vests  in  the  personal  representatives,  and  all  enactments 
and  rules  of  law  ...  in  relation  to  the  administration  of  per- 
sonal estate  and  the  powers,  rights,  duties,  and  liabilities  of 
personal  representatives  in  respect  of  personal  estate  apply  to 
real  estate  so  far  as  the  same  are  applicable  as  if  that  real  estate 
were  a  chattel  real  vesting  in  them,  but  some  or  one  of  several 
joint  personal  representatives  cannot,  without  the  authority  of 
the  Court,  sell  or  transfer  real  estate. 
VI.  Oonver-  Where  there  is  a  trust  for  conversion,  unauthorised  securities 
Bonaltywithin  should,  as  a  general  rule,  be  sold  within  a  year  from  the  death. 

a  year. 


Adminisixa- 
tion  to 
attorney. 
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Bate  V.  Hoopery  5  D.  M.  &  G.  338 ;   Eughes  v.  Empson^  22      ^Chap. 
B.  181.  -        ^ 


Bat  executors,  who  bond  fide  postpone  the  sale  of  securities  Where  post- 
of  fluotuatiDg  value,  upon  which  there  is  no  liability,  will  not  be  ^^^^^^ 
liable  for  a  loss.    Burton  v.  Burton,  1  M.  &  Or.  80 ;  Marsden  justified. 
V.  Kent,  5  Ch.  D.  698. 

Shares,  upon  which  there  is  an  unlimited  liability,  ought  to 
be  sold  within  the  year  under  a  direction  to  convert.  Orayburn 
V.  Clarkson,  3  Ch.  606 ;  ScuUhwye  v.  Tipper,  13  Eq.  232 ;  The 
Heirs  Hiddingh  v.  Be  ViUiers  Benyasen,  12  App.  C.  624. 

If  there  is  a  discretionary  trust  to  convert,  trustees  bond  fide  Difloretionary 
exercising  their  discretion  will  not  be  liable  for  not  selling 
shares  upon  which  the  liability  is  unlimited.    In  re  Norrington ; 
Brindley  v.  Partridge,  13  Ch.  D.  655. 

Afl  to  wasting  securities  see  Wilday  v.  Sandys,  7  Eq.  455 ; 
Tickner  v.  Old,  18  Eq.  422. 

Under  23  &  24  Vict.  c.  145,  s.  30,  executors  had  power  to  Vil.  Power  to 

.,«,  .-,  i.  n  !••  compromise. 

compromise  debts  and  also  claims  by  persons  claiming  as 
beneficiaries.  West  of  England  and  South  Wales  Bistrict  Bank 
V.  Murch,  23  Ch.  D.  138 ;  In  re  Warren ;  Weadon  v.  Reading, 
32  W.  R.  916 ;  61  L.  T.  661. 

That  section  is  superseded  by  sect.  21  of  the  Trustee  Act, 
1893,  which  applies  to  executorships  and  trusts  constituted  or 
created  before  or  since  the  commencement  of  the  Act. 

That  section  provides  that  an  executor  or  administrator  may 
pay,  or  allow  any  debt  or  claim  on  any  evidence  that  he  thinks 
sufficient,  and  gives  power  to  an  executor  or  administrator  or  to 
two  or  more  trustees,  or  to  a  sole  acting  trustee,  where  a  sole 
trustee  is  authorised  to  execute  the  trusts  and  powers,  to 
compromise  claims. 

An  executor  in  a  proper  case  may  compromise  the  claim  of  Claim  of 

00- executor. 

a  co-executor.  In  re  Houghton ;  Haicley  v.  Blake,  (1904)  1  Ch. 
622. 

Executors  before  the  Act  had  a  fair  discretion  as  to  suing 
debtors,  but  the  Act  has  extended  their  powers,  and  it  seems, 
that,  as  long  as  they  act  in  good  faith,  they  will  not  be  liable  for 
not  taking  proceedings  against  debtors.  Re  Owens;  Jones  v. 
Owens,  47  L.  T.  61. 

Go2 
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Chap.  But  executors  cannot  charge  the  estate  with  a  sum  of  monej 

XXXVII.  .        . 

L_  paid  to  compromise  an  action  in  the  Probate  Division,  in  which 


the  validity  of  the  will  under  which  their  title  arises  is  contested. 
Graham  v.  M'Cashin,  (1901)  1  Ir.  404. 

vm.  InTeet.  The  Trustee  Act,  1893  (56  &  67  Vict.  c.  53),  s.  1,  which 
applies  to  trusts  created  before  or  after  the  passing  of  the  Act, 
authorises  trustees,  unless  expressly  forbidden  by  the  instru- 
ment creating  the  trust,  to  invest  any  trust  funds  in  their 
hands,  whether  at  the  time  in  a  state  of  investment  or  not,  in 
the  secuiities  there  mentioned  (extended  by  the  Colonial  Stock 
Act,  1900  (63  &  64  Vict.  o.  62),  to  colonial  stock),  and  to  vary 
any  such  investment. 

The  words  "  whether  at  the  time  in  a  state  of  investment  or 
not"  were  not  in  the  Trust  Investment  Act,  1889  (52  &  53 
Vict.  c.  32),  s.  3  (repealed  by  the  Act  of  1893),  and  were 
inserted  to  give  effect  to  the  decision,  Hume  v.  Lopes,  (1892) 
A.  0.  112. 

The  power  to  vary  "any  such  investment"  apparently  applies 
only  to  trust  funds  invested  in  the  investments  enumerated  in 
the  Act.  See  In  re  Dick;  Lopes  v.  Hume-Dicky  (1891)  1  Ch. 
423 ;  Hume  v.  Lopes,  (1892)  A.  C.  112. 

Sect.  3  deals  with  redeemable  stocks,  and  sect.  5  enlarges 
existing  powers  of  investment. 

The  provisions  of  sect.  5,  which  enlarge  the  powers  of  invest- 
ment of  trustees  "having  power  to  invest"  in  the  modes 
therein  specified,  refer  only  to  trustees  on  whom  such  power  is 
expressly  conferred  by  the  instrument.  In  re  Tattcrsall ; 
Topham  v.  Annitagc,  (1906)  2  Ch.  399. 

The  Debenture  Stock  Act,  1871  (34  Vict.  c.  27),  which 
authorised  trustees  having  power  to  invest  in  the  mortgages  or 
bonds  of  a  railway  company  or  of  any  other  description  of 
company,  to  invest  in  the  debenture  stock  of  a  railway  company 
or  any  such  other  company  as  aforesaid,  is  repealed  by  the  Act 
of  1893,  and  sect.  5  (2)  re-enacts  the  power  in  identical  terms, 
but  without  the  preamble  to  the  Act  of  1871,  which  appeared 
to  limit  "any  other  description  of  company"  to  companies 
to  which  the  Companies  Clauses  Act,  1863  (26  &  27  Vict. 
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c.  118),  applied.     It  is  not  clear  whether  the  re-enacted  power        CJiap- 

XXXVTT 

extends  to  the  so-called  debenture  stock  of  a  limited  company. 


A  liberal  construction  will  be  put  upon  a  power  to  trustees  Power  to 
to  invest  in  such  securities  as  they  think  fit.     Such  a  power  ^il^J^^^^^ 
has  been  held  to  authorise  investment  in  Eussian  railway  and  «f  .*=^*?®^ 

^         think  fit. 

Egyptian  bonds  (a)  and  mortgage  debentures  of  a  limited 
company  (b) ;  but  it  does  not  exonerate  trustees  from  making 
proper  inquiries  if  they  invest  on  mortgage  {c).  It  is  doubtful 
whether  it  would  authorise  investment  in  a  security  upon 
which  there  is  a  liability  (rf).  Leicis  v.  NobbSy  8  Ch.  D. 
591  (a)  ;  7w  re  Smith ;  Smith  v.  Thompson^  (1896)  1  Ch.  71 ; 
see  Steicart  v.  Sanderson^  10  Eq.  26  ;  In  re  Brown  ;  Broion  v. 
Brown,  29  Ch.  D.  889  (6) ;  Harris  v.  Harris,  29  B.  107 ; 
Stretton  v.  Ashjnall,  3  Dr.  9  (c) ;  In  re  Brown,  supra ;  In  re 
Kavanagh,  27  L.  E.  Ir.  495  ;  S.  0.  sub  nom.  Murphy  v.  Doyle, 
29  L.  E.  Ir.  333  {d). 

The  Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  s.  8,  contains  ProviaonB  of 
provisions  applicable  to  investments  on  mortgage  as  to  the  astomort- 
valuation  of  the  property  and  the  proportion  which  the  value  ^^^' 
should  bear  to  the  loan. 

A  power  to  invest  on  mortgage  does  not  justify  investment 
on  a  contributory  mortgage.     Webb  v.  Jonas,  39  Ch.  D.  C60. 

A  power  to  invest  in  securities  will  not  authorise  the  pur-  Power  to 
chase  of  shares,  which  are  not  secured  upon  anything,  unless  it  seouritieB. 
appears  that  the  expression  ^'  securities  "  is  used  as  equivalent 
to  "  investments."  Harris  v.  Harris,  29  B.  107;  In  re  Kavanagh, 
27  L.  E.  Ir.  495 ;  8,  (7.  sub  nom.  Murphy  v.  Doyle,  29  L.  E. 
Ir.  333  ;  In  re  Rayner ;  Rayner  v.  Rayner,  (1904)  1  Ch.  176 ; 
In  re  Gent  and  Eaton's  Contract,  (1905)  1  Ch.  386. 

A  power  to  invest  on  real  securities  does  not  include  long  R«tJ 
leaseholds.     In  re  Boyd's  Settled  Estates,  14  Ch.  D.  627. 

But  sect.  5  of  the  Trustee  Act,  1893,  extends  such  a  power 
to  the  long  leaseholds  mentioned  in  that  section. 

A  power  to  invest  on  Government  securities  and  on  ground 
rents  authorises  the  purchase  of  ground  rents.  In  re  Mordan ; 
Legg  v.  Mordan,  (1905)  1  Ch.  515. 

A  company  incorporated  under  the  Companies  Acts  is  a  public  Pablio 
company,  but  it  is  not,  though  a  company  incorporated  by  a  °^™P*°y' 
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charter  granted  under  a  speoial  Act  speoifioallj  authorising  the 
charter  is,  a  company  incorporated  by  Act  of  Parliament.  In 
re  Sharp ;  Rickett  v.  Sharp,  45  Oh.  D.  286 ;  Elve  v.  Boyton, 
(1891)  1  Ch.  501;  In  re  Smith;  Davidson  v.  MyHk,  (1896) 
2  Ch.  590. 

A  power  to  invest  in  the  Government  funds  or  real  or  lease- 
hold securities  or  the  securities  of  any  railway  or  other  public 
company  is  limited  to  securities  of  public  companies  in  the 
United  Kingdom,  but  a  power  to  invest  in  the  securities  of  any 
corporation  or  company,  municipal,  commercial,  or  otherwise, 
includes  the  securities  of  companies  whether  incorporated  or  not, 
and  whether  formed  or  registered  in  the  United  Kingdom  or 
elsewhere.  In  re  Castlehow ;  Lanwnhy  v.  Carter,  (1903)  1  Ch. 
352;  In  re  Stanley;  Tennant  v.  Stanley,  (1906)  1  Ch.  131. 

A  power  to  invest  by  placing  on  deposit  with  a  firm  does  not 
authorise  trustees  to  continue  the  deposit  after  a  change  in  the 
members  of  the  fii'm.  In  re  Tucker ;  Tucker  v.  Tucker,  (1894) 
1  Ch.  724 ;  Smith  v.  Patrick,  (1901)  A.  C.  282. 

A  power  to  retain  the  estate  "  in  its  present  form  of  invest- 
ment," authorises  the  acceptance  and  retention  of  shares  in  a 
new  company,  which  are  issued  in  respect  of  shares  in  an  old 
company,  whose  undertaking  is  taken  over  by  the  new  com- 
pany upon  a  reconstruction.  In  re  Smith;  Smith  v.  Lewis, 
(1902)  2  Ch.  667 ;  see  In  re  Anson,  (1907)  2  Oh.  424. 

The  cases  upon  investment  will  be  found  collected  in  Lewin, 
326 ;  Vaizey,  428. 

Under  the  common  power  of  investing  with  consent  a  previous 
consent  is  necessary,  and  it  must  be  given  at  the  time  of  the 
investment,  and  cannot  be  given  by  anticipation.  Batenian  v. 
Davis,  3  Mad.  98 ;  Child  v.  Child,  20  B.  50. 

If  the  consent  is  to  be  signified  by  deed,  the  deed  may  be 
executed  after  the  exercise  of  the  power,  if  consent  has  been 
previously  given.     Offen  v.  Sarman,  1  D.  F.  &  J.  253. 

Trustees  holding  lands  on  trust  to  raise  money  out  of  the 
rents  or  to  pay  the  rents  to  a  tenant  for  life,  can  let  the  lands 
from  year  to  year  or  for  any  reasonable  term.  Naylor  v. 
Arnitt,  1  R.  &  M.  501 ;  Fitzpatrick  v.  Waring,  1 1  L.  R.  Ir.  35 ; 
not  following  In  re  Shawns  Trusts,  12  Eq.  124. 
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Where  a  tenant  for  life  with  power  of  leasing  enters  into  an        ^*P- 

agreement  for  a  lease  and  dies  hefore  the  lease  is  executed  the  '•— 

trustees  may  carry  the  agreement  into  effect.    Davis  v.  Harford^ 
22  Ch.  D.  128.     See  now  the  Settled  Land  Act,  1882,  s.  12. 

As  to  the  construction  of  powers  of  leasing,  see  Hallett  to 
Martin^  24  Ch.  D.  624  ;  Re  James  ;  James  v.  Oregory^  73  L.  T. 
1 ;  64  L.  J.  Oh.  686. 

An  executor  can  make  a  lease,  but  if    impugned    by  a  Lease  by 
beneficiary  it  would  lie  upon  the  executor  and  lessee  to  show  ^^^^  ^' 
that  it  was  made  in  a  due  course  of  administration.     Keating  v. 
Keating y  LI.  &  G.  t.  Sug.  133. 

If  an  executor  makes  a  lease  giving  the  lessee  an  option  to  Lease  with 
purchase  at  a  fixed  price,  the  option  to  purchase  cannot  be  pSi^ge. 
exercised  against  the  beneficiaries.     Oceanic  Steam  Navigation 
Co.  V.  Sutherherry,  16  Oh.  D.  236. 

In  the  absence   of   any  special  circumstances,  trustees  of  Lease  of 
contiguous  estates  held  upon  different  trusts  cannot  make  a  prop^ties. 
lease  of  both  estates  imder  one  demise.     Tohon  v.  Sheard^  5 
Oh.  D.  10. 

A  power  to  lease  after  the  death  of  a  tenant  for  life  cannot  Power  to 
be  exercised  before  his  death,  though  the  life  estate  may  be  aocelerated. 
surrendered.     Coxe  v.  Day^  13  East,  118. 

As  to  the  effect  of  covenants  for  renewal  in  leases  under  Covenants 
powers,  see  Gas  Light  and  Coke  Co,  v.  TowsCy  35  Oh.  D.  519. 

In  certain  cases  the  Oourt  is  enabled  to  remedy  defects  in 
leases  granted  under  powers.  12  &  13  Vict.  c.  26 ;  13  &  14 
Vict.  c.  17 ;  Gas  Light  and  Coke  Co,  v.  Toicse^  supra. 

Large  powers  of  management,  and  of  laying  out  money  in  X.  Hanage- 

•  t    .  .  •  1      Ai      r>i  'Aj     ment,  repairs, 

repairs  and  improvements,  are  given  by  the  Conveyancing  Act,  andimprove- 
1881,  s.  42,  and  the  Settled  Land  Acts,  1882  to  1890.  °^^*«- 

Money  to  be  laid  out  in  land  to  go  with  a  settled  estate 
could,  before  the  Settled  Land  Acts,  be  laid  out  in  building  or 
rebuilding  cottages  and  other  edifices  on  the  estate,  but  not  in 
improvements  or  permanent  repairs,  unless  the  repairs  were 
in  the  nature  of  salvage.  Li  re  Leigh^s  Estate^  6  Oh.  887 ; 
Drake  v.  TrefusiSy  10  Oh.  364;  Re  Lord  De  Tabley ;  Leighton 
V.  LeightoHy  75  L.  T.  328 ;  Re  Hawker ;  Duf  v.  Hawkery  76 
L.  T.  286. 
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ciiAp.  And  a  power  to  make  out  of  the  income  or  capital  any  outlay 

'—  for  the  benefit  of  the  estate  was  held  not  to  carry  the  matter 

further.    Be  Lord  De  Tabley^  supra  ;  see  In  re  Bellinger  ;  Durell 
V.  Bellinger,  (1898)  2  Ch.  534. 

Now,  by  virtue  of  the  Settled  Land  Act,  1882  (45  &  46  Vict, 
c.  38),  s.  21,  and  the  Settled  Land  Act,  1890  (52  &  53  Vict, 
c.  36),  8.  13,  capital  money  arising  under  the  Act  can,  on  the 
direction  of  the  tenant  for  life,  be  laid  out  in  any  of  the  modes 
mentioned  in  those  sections,  which  include  improvements,  and 
inasmuch  as  land  if  purchased  could  be  sold  by  the  tenant  for 
life  and  applied  under  the  Act,  money  to  be  invested  in  land 
can  be  applied  as  capital  money  arising  under  the  Act.  In  re 
Mackenzie's  Tmais,  23  Oh.  D.  760. 

The  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  s.  42, 
confers  powers  of  management  upon  trustees,  where  infants  are 
beneficially  interested  in  the  land,  and  expenses  may  be  paid 
out  of  income. 
Duty  of  Where  leaseholds  are  held  by  trustees  on  trust  for  a  tenant 

leaseholds!  ^^^  ^®>  "^^  limitations  over,  it  is  the  duty  of  the  trustees  to 
see  that  the  covenants  in  the  leases  as  to  repairs  are  performed. 
In  re  Fowler ;  Fowler  v.  Odell,  16  Oh.  D.  723. 

And  trustees  for  sale  ought  to  keep  the  property  in  a  saleable 
condition,  and  to  execute  any  repairs  necessary  for  that  purpose, 
and  the  amount  may  be  raised  out  of  capital,  if  there  is  no 
obligation  on  the  tenant  for  life  to  repair.  In  re  Motchkj/a; 
Freke  v.  Calmady,  32  Ch.  D.  408 ;  see  (1902)  1  Ch.  20 ;  Be 
Fretnan;  Diamond  y,  Newbum,  (1898)  1  Ch.  28. 
XI.  Power  to  By  sect.  18  of  the  Trustee  Act,  1893  (56  &  57  Vict.  e.  53), 
trustees  are  empowered  to  insure  any  bmlding  or  other  insur- 
able property  up  to  three-fourths  of  its  value,  and  to  pay  the 
premiums  out  of  the  income  of  the  property  insured  and  any 
other  property  held  on  the  same  trusts.  The  section  applies 
to  trusts  created  before  and  after  the  commencement  of  the 
Act. 
XIT.  Power  By  sect.  19  of  the  Trustee  Act,  1893  (56  &  57  Vict.  o.  53), 
lea^r^  trustees  of  renewable  leaseholds  may,  if  they  think  fit,  and 
must,  if  thereto  required  by  any  benefidaiy,  use  their  best 
endeavours  to  obtain  renewals.     Where,  by  the  terms  of  the 
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settlement  or  wilL  the  tenant  for  life  is  entitled  to  enjoyment        Chap. 

zxxYn. 

without  any  liability  to  renew  or  contribute  to  the  expense  of  L. 

renewal,  the  trustees  cannot  exercise  this  power  without  his 
consent.  The  trustees  may  pay  the  expenses  of  renewal  out  of 
any  money  in  their  hands  held  upon  the  same  trusts,  or,  if  they 
have  none,  may  raise  the  expenses  by  mortgage.  The  section 
applies  to  trusts  created  before  and  after  the  commencement  of 
the  Act. 

The  section  does  not  alter  rights  between  tenant  for  life  and 
remainderman.  In  re  Baring;  Jeune  v.  Sarin ff,  (1893)  1 
Ch.  61. 

Executors  or  trustees  cannot  carry  on  the  testator's  business  xill.  Carry- 
without  express  or  implied  authority  to  do  so.     Travis  v.  Milufy  ^u^g, 
9  Ha.  142 ;  Kirkman  v.  Booth,  11  B.  273 ;  Stainer  or  Stanier  v. 
Hodgkimon,  52  W.  E.  260 ;  73  L.  J.  Ch.  179. 

Where  a  will  contains  the  usual  trust  for  sale,  with  power 
to  postpone  the  sale,  the  executors  may  carry  on  the  business 
during  the  period  of  postponement.  In  re  Chancellor; 
Chancellor  v.  Brown,  26  Ch.  D.  42;  In  re  Croidher ;  Midgley 
V.  Croidher,  (1895)  2  Ch.  56;  In  re  Smith;  Arnold  v.  Smithy 
(1896)  1  Ch.  171. 

A  direction  to  carry  on  the  testator's  business  only  authorises  What  capital 
the  employment  in  the  business  of  the  capital  which  the  testator  ^pioved. 
himself  employed  in  the  business  at  his  decease.      WNeillie 
V.  Acton,  4  D.  M.  &  Gt.  744 ;   see  lie  Dimmock ;    Dimmock 
V.  Dimmock,  52  L.  T.  494. 

Under  such  a  direction  the  executoi*s  are  entitled  to  use  the  Power  to  use 
freehold  or  leasehold  premises,  where  the  business  was  carried  premises. 
on  by  the  testator,  and  they  may  mortgage  them  for  the 
purposes  of  the  business.     Levitt  v.  Kearney,  13  L.  R.  Ir.  45 ; 
In  re  Cameron ;  Nixon  v.  Cameron,  26  Ch.  D.  19. 

An  authority  to  trustees  to  carry  on  the  business  does  not 
authorise  two  out  of  three  trustees  to  carry  it  on.  Ex  parte 
Butcher;  In  re  Melhr,  13  Ch.  D.  465. 

If  the  executor  becomes  bankrupt,  the  beneficiaries  have  no  Bankraptoy 
claim  against  his  estate  for  the  assets  of  the  testator  properly 
employed  in  the    trade,  though    they  can    prove  for  assets 
employed  in  excess  of  his  authority.    JEx  parte  Richardson^ 
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c^»P-        Buck,  202 ;  3  Mad.  138 ;  Scott  v.  Izon,  34  B.  434 ;  Ex  parte 


Butcher ;  In  re  Mellor,  13  Ch.  D.  465. 


XIV.  Power        Sect.  43  of  the  Conveyancing  and  Law  of  Property  Act, 
tenance."  l^^l  (44  &  45  Vict.  c.  41)  provides  that  "where  any  property 

is  held  by  trustees  in  trust  for  an  infant,  either  for  life  or  for 
any  greater  interest,  and  whether  absolutely  or  contingently  on 
his  attaining  the  age  of  twenty-one  years  or  on  the  occurrence 
of  any  event  before  his  attaining  that  age,  the  trustees  may, 
at  their  sole  discretion,  pay  to  the  infant's  parent  or  guardian, 
if  any,  or  otherwise  apply  for  or  towards  the  infant's  main- 
tenance, education  or  benefit  the  income  of  that  property  or 
any  part  thereof  whether  there  is  any  other  fund  applicable  to 
the  same  purposes  or  any  person  bound  by  law  to  provide  for 
the  infant's  maintenance  or  education  or  not." 

The  residue  of  the  income  is  to  be  accumulated  and  go 
to  the  person  ultimately  entitled  to  the  property,  but  the 
trustees  may  apply  accumulations,  as  if  they  were  income  of  the 
current  year. 

The  section  applies  to  all  instruments,  if  there  is  no  contrary 
intention  expressed. 

An  express  trust  to  accumulate  the  income  of  an  infant's 
shares  is  not  a  contrary  intention.  In  re  Thatcher^s  Trusts^ 
26  Ch.  D.  426. 

When  an  executor  or  administrator  has  paid  the  debts  and 
legacies  and  has  a  clear  residue  in  hand  which  belongs  to  an 
infant,  he  is  a  trustee  for  the  infant  within  the  section.  In  re 
Smith ;  Henderson-Roe  v.  Hitchins^  42  Ch.  D.  302. 

This  power  appears  to  be  practically  the  same  as  that 
contained  in  Lord  Cran worth's  Act  (23  &  24  Vict.  c.  145), 
s.  26.  It  enables  income  to  be  applied  for  maintenance  in 
cases,  where  the  gift  of  capital  and  income  is  contingent,  but 
not  where  the  legacy  does  not  carry  interest.  In  re  Cottony 
1  Ch.  D.  232 ;  In  re  George,  5  Ch.  D.  837 ;  In  re  Judkin'a  Trusts, 
25  Ch.  D.  743 ;  In  re  Dickson  ;  Hill  v.  Grant,  28  Ch.  D.  291 ; 
29  Ch.  D.  331 ;  In  re  Holford;  Holford  v.  Holford,  (1894) 
3  Ch.  30 ;  see  ante,  p.  187. 

The  power  of  maintenance  does  not  extend  beyond  the  age  of 
twenty-one.     In  re  Breeds'  Will,  1  Ch.  D.  226. 
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Under  a  power  to  apply  money  towards  the  maintenanoe  or     _^Chap. 
support  of  infants,  sums  may  be  expended  on  education.     In  re 


Breeds"  Will,  1  a.  D.  226.  Education. 

Directions  as  to  maintenanoe  may  be  variously  expressed.         Maintenanoe 
If  the  direction  is  so  worded  as  to  amount  to  a  trust,  under  _ 

Imperative 

which  the  trustees  are  bound  to  apply  the  whole  or  a  portion  truat  to  apply 
of  the  income  to  maintenance,  the  father  is  entitled  to  have  the 
trust  carried  into  effect  without  regard  to  his  ability  to  main- 
tain his  children,  and  if  he  maintains  the  children  at  his  own 
expense,  he  or  his  representatives  are  entitled  to  an  inquiry, 
how  much  ought  to  have  been  applied  in  the  maintenance  of 
the  children,  and  that  amount  will  be  recouped  out  of  the  trust 
estate.  Mundy  v.  Earl  Hoice^  4  B.  C.  C.  223  ;  Meacher  v.  Young, 
2  M.  &  K.  490  ;  Stocken  v.  Stochen,  4  Sim.  152 ;  4  M.  &  Or.  95 ; 
these  cases  are  discussed  in  Ransome  v.  Burgess,  3  Eq.  773 ; 
Wilson  V.  Turner,  22  Ch.  D.  521. 

It  is  said  that  the  doctrine  applies  only  to  marriage  settle- 
ments, and  that  it  is  founded  on  the  father's  contract.  The  point 
really  seems  to  be  one  of  construction,  the  question  being,  are  the 
trustees  bound  to  apply  the  income  in  maintenance  ? 

Thus,  if  there  is  in  a  will  a  trust  to  apply  income  in  main- 
taining infants,  the  father  is  entitled  to  have  the  income  so 
applied  without  reference  to  his  ability  to  maintain  them.  If  he 
himself  be  the  trustee  he  may  apply  the  income  in  maintenance 
in  the  same  way.  Haickins  v.  Watts,  7  Sim.  199 ;  Bateman  v. 
Foster,  1  Coll.  118;  Newton  v.  Cm^on,  16  L.  T.  696. 

If  there  is  only  a  power  given  to  trustees  to  apply  income  in  Power  and 
maintenance,  or  there  is  a  discretionary  trust  to  apply  all  or  ^^^^^^^^^ 
any  part  of  the  income,  so  that  they  are  not  bound  to  apply 
any,  the  father  has  no  such  right.  Thompson  v.  Griffin,  Cr.  &  P. 
317 ;  In  re  Kerrison^s  Trust,  12  Eq.  422  (the  distinction  there 
made  between  a  marriage  settlement  and  a  voluntary  settlement 
seems  unsatisfactory)  ;  In  re  Bryant;  Bryant  v.  Hickley,  (1894) 
1  Ch.  324.    See  In  re  Lo/thouse,  29  Ch.  D.  921. 

At  the  same  time,  if  there  is  a  discretion  to  apply  all  or  any  Tmsteee 
part  of  the  income  in  maintenance,  there  seems  no  reason  to  ^tfon  may 
doubt  that  the  trustees  may  in  their  discretion  apply  the  income  apply ,inoome 

IIP!  ^        11  though  father 

m  mamtenance,  though  the  father  may  be  able  to  maintain  the  aWe  to  main- 
tain. 


460 


ADMINISTRATIVE  POWERS  OP  TRUSTEES. 


Chap. 


Duoretion  as 
to  time  and 
maDQer  of 
application. 


Income  of 
two  funds. 


Soma 
expended 
without 
authority. 


Accumula< 
tions  of 
income. 


XV.  Dis- 
cretionary 
powers 
generally. 


ohildren ;  and  if  the  father  is  himself  the  trustee  and  applies 
the  income  in  maintenance,  he  oannot  be  called  to  aooount, 
though  he  may  have  been  of  ability  to  maintain  the  children  out 
of  his  own  property.    MaJcomson  v.  Maicomsotiy  17  L.  R.  Ir.  69. 

If  the  trustees  in  such  a  case  do  not  make  any  payment  to 
the  father  for  maintenance,  he  cannot  afterwards  claim  past 
maintenance ;  and  if  they  pay  over  the  whole  income  to  him 
without  exercising  any  discretion,  and  he  spends  it  without 
any  regard  to  the  question  of  maintenanoe,  his  estate  is  liable 
for  the  amount.     Wilson  v.  Turner ^  22  Ch.  D.  521. 

If  there  is  a  trust  to  apply  the  income  in  maintenance, 
the  trustees  having  a  discretion  only  as  to  the  time  and  manner 
of  the  application,  the  Court  will  control  the  execution  of  the 
trust,  and  if  there  are  two  funds  will  require  the  trustees  to 
apply  the  fund,  the  application  of  which  is  most  for  the  benefit 
of  the  person  to  be  maintained.    In  re  Wearer y  21  Ch.  D.  615. 

If  the  income  of  two  funds  is  applicable  to  maintenance  and 
the  trustees  do  not  exercise  a  discretion  as  to  which  income  they 
apply,  the  Court  will  exercise  the  discretion  and  treat  that 
income  applied  in  maintenanoe,  which  it  would  have  been  most 
beneficial  for  the  infant  to  apply.  Lucas  v.  JTiw^,  11  W.  R. 
818  ;  In  re  Wells;  Wells  v.  Wells,  43  Ch.  D.  281. 

A  trustee  who  has,  without  authority,  expended  sums  for  the 
maintenance  of  an  infant,  will  bo  allowed  all  such  sums  as  the 
Court  would  have  authorised  if  it  had  been  applied  to.  Brvicn 
V.  Smith,  10  Ch.  D.  377. 

When  a  guardian  pays  an  infant's  income  to  his  co-guardian, 
by  whom  the  infant  is  properly  maintaineJ,  the  guardian  will 
be  allowed  such  a  sum  as  was  proper  to  be  allowed  for  the 
maintenance  of  the  infant  without  vouching  the  details.  In  re 
Evans  ;   Welch  v.  Chennell,  26  Ch.  D.  58. 

It  seems  that  accumulations  of  income  may  be  applied  in 
maintenance,  in  subsequent  years  without  express  authority. 
Edicards  v.  Grove,  2  D.  F.  &  J.  210. 

The  cases  above  cited  on  the  question  of  maintenance  are 
authorities  on  the  view  taken  by  the  Court  of  discretionary 
powers  given  to  trustees.  It  may  be  convenient  here  to  refer  to 
the  principal  cases. 
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Wliere  a  lar^e  discretion  is  conferred  upon  trustees,  the        Chap. 

7  .  .  XXXVII. 

Court  will  not  interfere  with  the  exercise  of  the  discretion  so  !_ 


long  as  it  is  honestly  exercised.     It  matters  not  whether  the  ^Jwn^t 
discretion  is  expressed  in  the  form  of  a  trust  or  of  a  power,  interfered 
Ginborne  v.    Gkborne^   2  App.   C.  300  ;    Tabor  v.  Brooks,   10 
Ch.  D.  273 ;  In  re  Courtier;  Coles  v.  Courtier,  34  Ch.  D.  136. 

Upon  this  principle,  where  there  is  a  trust  for  sale  with  power  Power  to 
to  postpone  so  long  as  the  trustees  think  fit,  the  Court  will  not,  p^^^p^^^- 
BO  long  as  the  trustees  act  in  good  faith,  compel  them  to  sell,  or 
if  they  decide  to  sell  restrain  them  from  so  doing.  In  re 
Nornngton;  Brindley  v.  Partridge,  13  Ch.  D.  654;  In  re 
Blake;  Jones  v.  Blake,  29  Ch.  D.  913;  In  re  Crowther ; 
Mid'jley  v.  Croidher,  (1895)  2  Ch.  56  ;  see  Thomas  v.  Williams, 
24  Ch.  D.  558. 

The  result  is,  that  if  one  of  the  trustees  honestly  refuses 
under  existing  circumstances  to  concur  in  exercising  a  discre- 
tionary trust  or  power,  he  cannot  be  made  to  do  so,  and  the 
trust  or  power  cannot  be  exercised.  Marquis  Camden  v.  Murray, 
16  Ck  D.  161 ;  Tempest  v.  Lord  Camoys,  21  Ch.  D.  571 ;  In  re 
Lever  ;  Cordtcellr.  Lever,  76  L.  T.  71 ;  see  Be  Atkins;  Newman 
V.  Sinclair,  81  L.  T.  421. 

It  is,  of  course,  a  question  of  construction  in  each  case 
whether  the  trustees  are  intended  in  any  particular  event  to 
exercise  a  trust  or  power  which  is  in  terms  discretionary. 

Thus,  if  legacies  are  payable  out  of  the  proceeds  of  sale  of 
real  estate  and  the  personalty  is  insufficient  to  pay  them,  it  may 
be  the  duty  of  the  trustees  to  exercise  a  discretionary  power  to 
sell  the  real  estate  conferred  upon  them.  Nickisson  v.  CockiU, 
3  D.  J.  &  S.  622 ;  see  34  Ch.  D.  140. 

If  there  is  a  discretionary  trust  or  a  power  in  the  nature  of  a  Power  in 
trust,  and  the  trustees  decline,  or  one  of  the  trustees  declines,  to  "m^  °  * 
exercise  the  discretion,  the  Court  will  interfere  and  exercise  the 
discretion. 

For  instance,  where  the  testator  directed  his  mansion-house 
to  be  kept  furnished  and  stocked  and  gave  his  trustees  power  to 
lease  the  house  and  furniture,  and  one  trustee  objected  to  the 
house  being  let,  the  Court  compelled  the  trustees  to  exercise  the 
power  of  leasing.     Tempest  v.  Lord  Camoys,  21  Ch.  D.  576,  n. ; 
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where  the  dissentient  trustee  objected,  not  to  any  partionlar 
lease,  but  apparently  to  any  letting  whatever.  See,  too,  34 
Ch.  D.  140. 

The  Court  will,  of  course,  restrain  an  improper  exercise  by 
trustees  of  a  discretion  vested  in  them.  Tabor  v.  Brooks^  10 
Ch.  D.  273 ;  Bethell  v.  Abraham,  17  Eq.  24. 

The  commencement  of  an  administration  action  does  not  put 
an  end  to  the  trustees'  powers.  For  instance,  after  the  com- 
mencement of  such  an  action  and  before  judgment,  they  could 
exercise  a  trust  for  or  power  of  sale,  though  no  doubt  a  prudent 
trustee  would  apply  for  the  sanction  of  the  Court  and  a  prudent 
purchaser  would  not  complete  without  notice  to  the  parties  to 
the  action.  Cafe  v.  Benfy  3  Ha.  245,  249 ;  Turner  v.  Turner, 
30  B.  414  ;  see  Walker  v.  Smahcoody  Amb.  676. 

After  judgment  in  an  administration  action  it  may  be  laid 
down  as  a  general  principle,  that  ordinary  powers  and  discre- 
tions must  be  exercised  subject  to  the  approval  of  the  Court, 
though  the  will  may  confer  such  a  special  discretion  upon  a 
trustee  as  the  Court  will  not,  even  after  judgment  for  adminis- 
tration, control  or  interfere  with,  if  it  is  honestly  exercised. 
Bethell  Y.  Abraham,  17  Eq.  24";  In  re  Gadd;  Easiicoody,  Clark,  23 
Ch.  D.  134  (new  trustees) ;  In  re  NorrU ;  Allen  v.  Norris,  27 
Ch.  D.  333;  and  cases  cited  above.  See,  too,  In  re  Manuel; 
Bhodes  v.  Jenkin,  54  L.  J.  Ch.  883. 

Judgment  for  administration  does  not,  however,  affect  the 
powers  conferred  upon  a  tenant  for  life  by  the  Settled  Land 
Acts.     Cardigan  v.  Curzon-Hawe,  30  Ch.  D.  531. 

Payment  into  Court  in  an  administration  action  does  not  put 
an  end  to  the  discretion  of  trustees  over  the  fund  (a).  But  if 
the  trustees  pay  the  fund  into  Court  under  the  Trustee  Act, 
their  discretion  is  at  an  end,  and  if  it  is  a  personal  discretion  it 
cannot  be  exercised  by  the  Court  (6).  Brophy  v.  Bellamy,  8  Ch. 
798  {a)  ;  In  re  Coe's  Trust,  4  K.  &  J.  199 ;  ^c  Ashburn ham's 
Tmsts,  54  L.  T.  84  ;  In  re  Mulqucen's  Trusts,  7  L.  R.  Ir.  127 ; 
Be  Neitlefold^s  Trusts,  59  L.  T.  315 ;  In  re  Murphy's  Trust, 
(1900)  1  Ir.  145,  not  following  Be  Landon's  Tmsts,  40  L.  J.  Ch. 
370(6). 


ADVANCEMENT,  463 

Advanoement  is  a  payment  to  persons,  who  are  presumably        Chap, 
entitled  to  or  have  a  vested  or  contingent  interest  in  an  estate  or 


a  legacy,  before  the  time  fixed  by  the  will  for  their  obtaining  ^^V^ce-^ 
the  absolute  interest  in  a  portion  or  the  whole  of  that  to  which  ™®^*^- 
they  would  be  entitled.     Per  Cotton,  L.J.,  Re  Aldndge;  Abram 
V.  Aldridge,  55  L.  T.  554. 

Such  a  power  may  be  limited  to  minority  if  the  will  so  directs, 
for  instance,  if  the  power  applies  only  to  a  child  being  a  minor 
[Clarke  v.  Hogg^  19  W.  E.  617) ;  but  it  eeems  it  is  not  in  an 
ordinary  case  limited  to  minority,  though  it  is  as  a  rule  only 
applicable  during  the  early  life  of  the  object.  Re  Aldndge^  54 
L.  T.  827  ;  55  L.  T.  554. 

A  power  to  advance  out  of  a  presumptive  share  ceases  when 
the  share  has  become  vested.  Molyneiix  v.  Fletcher,  (1898)  1 
Q.  B.  648. 

Where  a  fund  is  appointed  to  a  child  of  A  under  a  special  Whether 
power  in  the  will,  and  the  will  contains  a  power  to  advance  any  ^  an'  *^^  '^ 
child  of  A,  the  power  of  advancement  applies  as  well  to  an  Jf]^^'^ 
appointed  share  as  to  a  share  taken  in  default  of  appointment. 
McMahon  v.  Gaussen,  (1896)  1  Ir.  143;  see,  too, /w  re  Hocking  ; 
Michell  V.  Loe,  (1898)  2  Oh.  567. 

A  power  of  advancement,  exercisable  with  the  consent  of  the 
tenant  for  life,  may  be  exercised  after  the  bankruptcy  of  the 
tenant  for  life  with  his  consent  and  that  of  his  trustee  in  bank- 
ruptcy.    In  re  Cooper ;  Cooper  v.  Slight,  27  Ch.  D.  565. 

A  power  of  advancement  would  not  justify  the  payment  of  a 
sum  to  a  beneficiary  merely  to  put  into  his  own  pocket.  But 
it  would  justify  the  payment  of  a  sum  for  the  purpose  of 
making  a  settlement  on  the  family  of  the  beneficiary,  if  he  has 
no  property  producing  income.  Roper  Curzon  v.  Roper  Curzon, 
11  Eq.  452. 

And  a  similar  power  to  apply  capital  for  the  advancement  or 
benefit  of  legatees  may  authorise  payments  for  their  mainten- 
ance and  support.    In  re  Breeds^  Will,  1  Ch.  D.  227. 

A  power  of  advancement  may  justify  payment  of  a  marriage  Marriage 
portion  to  a  daughter.    Lhyd  v.  Cocker,  27  B.  645.  ^  *^°* 

Such  a  power  would  not  justify  a  payment  to  the  husband  Payment  to 
of  a  benefidary  without  some  security  for  the  repayment  of  the    ^  ^  ' 
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amount.      Talbot  v.  Marshfieldy  3  Ch.  622;    In  re  Kei  shawls 
.Trusts,  6  Eq.  322 ;  Molyneux  v.  Fletcher,  (1898)  1  Q,.  B.  648. 

A  power  to  apply  a  sum  for  the  preferment,  advancement, 
or  otherwifie  for  the  benefit  of  a  legatee  authorises  the  payment 
of  his  debts.  Loidher  v.  Bentinck,  19  Eq.  166 ;  see  In  re 
Brittlehank  ;  Coates  v.  Britfkbank,  30  W.  E.  99. 

The  Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65),  s.  4, 
contains  certain  provisions  as  to  appropriation,  but  as  those 
provisions  cannot  be  put  in  force  without  rules,  and  rules  have 
advisedly  not  been  made,  the  section  remains  inoperative.  It 
does  not  affect  the  power  of  appropriation  which  existed  before 
the  Act,  at  any  rate  in  cases  where  there  is  a  trust  for  conver- 
sion.    In  re  Beverly;   Watson  v.  Watson,  (1901)  1  Ch.  681. 

Apart  from  the  Act,  executors  and  trustees  have  power,  with 
the  consent  of  a  legatee,  though  he  may  himself  be  an  executor 
or  trustee,  to  appropriate  any  part  of  the  residuary  personal 
estate  including  leaseholds,  in  or  towards  satisfaction  of  his 
legacy  or  share  of  residue.  They  also  have  power  to  appro- 
priate authorised  securities,  or  securities  which  they  are 
empowered  to  retain,  in  or  towards  satisfaction  of  a  settled 
legacy  or  a  settled  share  of  residue.  If  the  appropriation  is 
fairly  and  honestly  made,  it  is  binding  on  all  persons  interested 
in  the  estate.  In  re  Lepine ;  Dotcsett  v.  Culver,  (1892)  1  Ch. 
210;  In  re  Richardson;  Morgan  y.  Biehardson,  (1896)  1  Ch. 
612  ;  Be  Brooks,  76  L.  T.  771 ;  In  re  Nickels  ;  Nickels  v.  Nickels, 
(1898)  1  Ch.  630;  In  re  Beverly;  Watson  y.  Watson,  (1901) 
1  Ch.  681. 

If  the  residue  includes  land  and  is  given  upon  trust  for  sale, 
land  may  be  appropriated  in  like  manner.  In  re  Beverly ; 
Watson  V.  Watson,  (1901)  1  Ch.  681. 

An  administrator  has  a  similar  power  of  appropriation. 
Elliott  V.  Kemp,  7  M.  &  W.  306 ;  Barclay  v.  Otcen,  60  L.  T. 
220. 

Probably  in  the  case  of  an  immediate  vested  legacy,  which 
is  to  carry  interest  at  4  per  cent,  until  payment,  where  the 
legatee  is  an  infant  or  cannot  be  found,  the  executors  can 
appropriate  investments  to  satisfy  the  legacy  without  his  con- 
sent, and  they  can  stop  interest  from  running  by  payiug  the 
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legacy  into  Court  under  sect.  42  of  the  Trustee  Act,  1893  (56  &        Chap. 
57  Vict.  0.  53).     In  re  Hall;  Foster  v.  Metcalfe,  (1903)  2  Ch.     "^^^^' 


226 ;  In  re  Salaman  ;  De  Pass  v.  Sonnenthal,  (1907)  2  Ch.  46. 

Where  there  is  a  contingent  legacy  not  carrying  interest,  the 
legatee  cannot  require  the  executors  to  appropriate,  and  they 
cannot  without  his  consent  appropriate,  authorised  investments 
in  satis  Fa<}tion  of  the  legacy.  The  legatee's  right  is  to  have  his 
legacy  secured.  If  the  executors  set  aside  a  reasonable  amount 
to  secure  it,  and  owing  to  depreciation  of  investments  the  sum 
set  aside  turns  out  insufficient  to  pay  the  legacy,  the  executors 
are  not  liable.  Webber  v.  Webber,  1  S.  &  St.  311 ;  King  v. 
Malcott,  9  Ha.  692,  696 ;  In  re  Hall;  Foster  v.  Metcalfe,  (1903) 
2  Ch.  226. 

The  effect  of  a  valid  appropriation  is  that  the  legatee  can  Effect  of 
look  only  to  the  appropriated  sum.  If  it  diminishes  in  value  priltionf'^' 
he  must  bear  the  loss.  If  it  increases  in  value,  he  gets  the 
benefit.  On  the  other  hand,  he  is  not  affected  by  any  diminu- 
tion in  value  of  the  rest  of  the  estate,  and  after  appropriation 
the  executor  cannot  claim  any  indemnity  against  the  appro- 
priated sum  for  liabilities  incurred  by  him  in  respect  of  other 
parts  of  the  estate,  nor  can  he  retain  any  part  of  the  appro- 
priated sum  against  a  debt  due  from  the  legatee.  Ex  parte 
Chadicin,  3  S w.  380 ;  Peterson  v.  Peterson,  3  Eq.  Ill; 
Ballard  v.  Marsd^n,  14  Ch.  D.  374 ;  Fraser  v.  Murdoch,  6 
App.  C.  855. 

On  the  other  hand,  a  legatee  whose  legacy  has  not  been 
appropriated,  is  not  entitled  to  share  in  an  increase  in  the 
value  of  the  residue  before  appropriation,  although  the 
executor  is  also  a  residuary  legatee.  In  re  Campbell;  Campbell 
V.  Campbell,  (1893)  3  Ch.  468. 

Where  there  was  a  direction  to  the  trustees  to  select,  appro-  Direction  to 
priate,  and  set  apart  so  much  of  the  testator's  personal  estate  ^PP'^^P'"'* 
as  would  produce  1,500/.  a  year  for  the  benefit  of  his  widow, 
and  the  trustee  refused  to  make  any  selection,  it  was  held  that 
sufficient  Consols  must  be  set  aside  to  answer  the  annuity. 
Prendergast  v.  Prendei^gnst,  3  H.  L.  195. 

A  direction  to  set  apart  any  investments  "  hereby  "  authorised 
to  secure  an  annuity,  authorises  the  appropriation  of  invest- 

T.W.  H  II 
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ments  named  in  the  will  only  and  not  of  investments  autho- 
rised by  the  Trustee  Act,  1893.  In  re  Owihtcaite;  Oicthicaite  v. 
Taylor,  (1891)  3  Ch.  494. 

A  direction  to  appropriate  by  investment  on  mortgage  is 
satisfied  by  appropriating  a  mortgage  which  already  forms 
part  of  the  estate.    Ames  v.  Parkinson,  7  B.  379. 

Where  trustees  are  directed  to  set  apart  a  sum  to  answer  an 
annuity  out  of  the  income,  with  a  declaration  that  if  the 
income  should  from  any  cause  or  circumstance  whatever  prove 
insufficient  to  answer  the  annuity,  the  deficiency  should  be  made 
good  out  of  residue,  insufficiency  from  misappropriation  by  one 
of  the  trustees  does  not  entitle  the  annuitant  to  come  upon  the 
residue.     Bat^ett  v.  Sheffield,  1  D.  M.  &  G.  371. 

Trustees  are  entitled  to  be  indemnified  out  of  the  trust  estate 
against  all  liabilities  they  incur  in  the  proper  execution  of  their 
trust. 

The  indemnity  extends  to  damages,  for  which  they  are  liable 
owing  to  the  wrongful  act  of  persons  properly  employed  by  them 
for  the  purposes  of  the  trust,  and  also  to  damages  recovered 
against  them  for  an  injury  to  property  done  in  the  proper 
execution  of  their  trust.  Benett  v.  Wyndham,  4  D.  F.  &  J. 
259;  In  re  Rayhould ;  Baybouidy.  Turner,  (1900)  1  Ch.  199. 

The  limit  of  the  indemnity  is  discussed  in  Walters  v.  Wood- 
bridge,  7  Ch.  D.  504;  la  re  Dunn;  Brinklow  v.  Singleton, 
(1904)  1  Ch.  648. 

If  they  are  authorised  to  carry  on  a  business,  they  are 
entitled  to  an  indemnity  out  of  so  much  of  the  estate  as  is 
authorised  to  be  employed  in  the  business,  but  not  out  of  the 
estate  generally,  unless  the  whole  estate  is  authorised  to  be  so 
employed.  Ejt  parte  Oar  land,  10  Ves.  110 ;  Ux  parte  Richardson, 
3  Mad.  138 ;  M'Neillie  v.  Acton,  4  D.  M.  &  Q.  744 ;  In  re 
Johnson ;  Shearman  v.  Robinson,  15  Ch.  D.  548 ;  Jennings  v. 
Mather,  (1902)  1  K.  B.  1 ;  Moore  v.  M'Glynn,  (1904)  1  Ir.  334. 

If  they  properly  appropriate  certain  funds  to  a  particular 
legacy,  their  right  to  indemnity  against  the  appropriated  fund, 
for  liabilities  incurred,  with  reference  to  other  parts  of  the 
estate,  is  gone.    Fraser  v.  Murdoch,  6  App.  C.  855. 

Trustees  are  also  entitled  to  a  lien,  for  money  spent  in  pre- 
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serving  trust  property  from  deetruotion,  upon  the  property  so        cii*p. 

_  ^^AiA  YXX» 

preserved.  

For  instance,  if,  being  trustees  of  a  policy,  they  pay  the  money? 
premium  out  of  their  own  money,  they  have  a  charge  for  the 
amount. 

But  if  they  have  trust  funds,  which  they  ought  to  apply  to 
paying  the  premium,  and  apply  their  own  money  instead,  they 
get  no  lien.     Clack  v.  Holland^  19  B.  262. 

And  a  person,  whose  duty  it  is  to  expend  certain  rents  in 
keeping  up  a  policy,  of  which  he  is  not  a  trustee,  gets  no  lien, 
if  the  rents  are  insufficient  and  he  pays  the  deficiency  out  of 
his  own  pocket.  In  re  Earl  of  Winchihea^s  Policy  Trusts^ 
39  Ch.  D.  168. 

"With  regard  to  outlay  made  by  trustees,  which  is  not  Outlay  not 
authorised  by  the  trust  and  is  not  necessary  for  the  preser- 
vation of  the  trust  property,  they  are  entitled  to  a  charge  on 
the  property  for  the  outlay  to  the  extent  to  which  they  can 
show  that  the  value  of  the  property  has  been  increased  by  tho 
outlay.  Vyse  v.  Foster^  8  Ch.  309;  Rowley  v.  Ginnever,  (18^^ 7) 
2  Ch.  503. 

Besides  the  right  of  a  trustee  to  be  indemnified  out  of  the  Right  to 

.  .     personal 

trust  property,  he  is  entitled  as  against  a  beneficiary,  who  is  indemnity 

T_     1    X        X  f'j  •!.  *     I.    ^^  T-'Tj.*       from  eeitui 

absolute  owner,  to  a  personal  mdemnity  agamst  liabilities  gue  trust, 
incurred  by  him  as  trustee.  The  obligation  is  equitable  arising 
from  the  relation  of  the  parties,  and  does  not  depend  on  any 
request  or  contract.  Hardooii  v.  BelilioSy  (1901)  A.  C.  118; 
see  Hohhs  v.  Wayety  36  Ch.  D.  256 ;  Wise  v.  Perpetual  Trustee 
Co.,  (1903)  A.  C.  139. 
A    trustee    may  also    have    a    further    personal    right    to  Indemnity 

.,  ..  •.  .1  ill  it  founded  on 

mdemmty  against  a  person,  at  whose  request  he  has  accepted  request. 
the  office  of  trustee  and  who  is  himself  a  beneficiary.     See 
Fraser  v.  Murdochj  6  App.  C.  855,  872. 

An  executor,  who  after  he  has  distributed  the  estate  among  Refunding 
beneficiaries  is  called  upon  to  pay  a  debt  of  his  testator's,  may    ^  ^^  *^' 
make  the  beneficiaries  refund,  but    without    interest,  if    he 
distributed  without  notice  of  the  debt.     He  cannot  make  them 
refund  if  he  dLstributes  with  notice  of  the  debt.     But  notice  of 
a  liability,  which  may  possibly  ripen  into  a  debt,  is  not  notice 

hh2 
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of  a  debt  for  this  purpose.     Jervis  v.    Wolferstan^  18  Eq.  18; 
Whittaker  v.  Kershaw,  45  Ch.  D.  320. 

Clauses  indemnifying  trustees  are  frequently  inserted  in 
wills.  Such  clauses  do  not  protect  trustees  against  their  own 
negligence  or  breach  of  duty.  Knox  v.  MackinnoUy  13  App.  C. 
753;  Itae  v.  Meek,  14  App.  C.  558;  Wytnan  v.  Pater  son  j  (1900) 
A.  0.  271. 

But  an  indemnity  clause,  providing  that  any  trustee  enabling 
his  co-trustees  to  receive  any  moneys  should  not  be  liable  to 
see  to  the  application  thereof,  has  been  held  to  protect  a  trustee 
against  misappropriation  of  the  trust  fund  by  his  co-trustee. 
Wilkina  v.  Hogg,  3  Giff.  116;  10  W.  E.  47;  Pass  v.  Dundaii, 
29  W.  E.  332. 

As  regards  the  care  of  title  deeds  and  securities,  trustees 
should  act  as  prudent  business  men  would.  Securities  to 
bearer,  money  and  the  like  should  not  be  left  in  the  control  of 
one  trustee  only.  On  the  other  hand,  there  is  no  reason  why 
one  trustee  should  not  have  possession  of  title  deeds,  certificates 
of  shares  and  similar  documents  which  cannot  be  dealt  with 
without  fraud.  Leicis  v.  Nohbsy  8  Ch.  D.  ^91 ;  Field  v.  Field, 
(1894)  1  Ch.  425;  In  re  Sisson^s  Settlement;  Jones  v.  Trappes, 
(1903)  1  Ch.  262. 

Even  without  express  authority  in  the  will,  trustees,  who 
properly  hold  bearer  securities,  may  deposit  them  with  their 
bankers  in  order  that  the  bankers  may  cut  off  the  coupons 
and  collect  the  dividends.  In  re  De  Pothonier ;  Dent  v.  De 
Pothonier,  (1900)  2  Ch.  529. 

A  direction,  that  a  solicitor  trustee  is  to  be  allowed  to  charge 
for  professional  services,  will  be  limited  strictly  to  professional 
services  unless  there  are  words  extending  the  direction  to 
non-professional  charges.  Harbin  v.  Darby,  28  B.  325 ;  In  re 
Ames ;  Ames  v.  Taylor,  25  Ch.  D.  72;  In  re  Chappie;  Newton 
V.  Chapman,  27  Ch.  D.  584 ;  In  re  Fish ;  Bennett  v.  Bennett, 
(1893)  2  Ch.  413  ;  Clarkson  v.  Robinson,  (1900)  2  Ch.  722 ;  In 
re  Chalinder  and  Herington,  (1907)  1  Ch.  58.' 

A  power  to  trustees  to  decide  questions  does  not  oust  the 
jurisdiction  of  the  Court.     Massy  v.  Rogers,  11  L.  E.  Ir.  409. 
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Under  a  simple  power  to  appoint  a  new  trustee  the  appointor        C^v- 
may  appoint  himself  (a),  but  this  does  not  apply  to  the  power 


conferred  by  the  Trustee  Act,  1893  (56  &  67  Vict.  o.  63),  to  appoint^^ 
B.  10  (1),  where  the  power  is  to  appoint  "another  person"  (6).  i»e^ *ru8t««B' 
Montefiore  v.   Ouedalla,  (1903)  2  Ch.  723  (a) ;    In  re  Skeats' 
Settlement^  42  Ch.  D.  522 ;   In  re  Newen ;  Newen  v.  Barnes^ 
(1892)  2  Ch.  297;  In  re  Sampson;  Sampson  v.  Sampson^  (1906) 
ICh.  436(6). 

After  judgment  in  an  administration  action  a  power  to 
appoint  a  new  trustee  must  be  exercised  with  the  sanction  of  the 
Court,  but  the  judgment  does  not  deprive  the  person  who  has 
the  power  of  the  right  to  nominate  the  trustee,  and  if  his 
nominee  is  not  approved  he  may  nominate  some  one  else.  In  re 
Oadd;  Easticoody.  Clark,  23  Ch.  D.  134. 
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Jurisdiction 
of  Court. 


Whether 
strictly 
limited  b^ 
the  instra- 
ment. 


Jurisdiction 

(1)  as  regards 
iuf ants ; 

(2)  as  regards 
trustees. 


I.  Jurisdic- 
tion over 
infants. 


Real  estate  cf 
infant  cannot 
be  sold. 


The  question  of  the  jurisdiction  of  the  Court  to  authorise 
things  to  be  done  in  the  administration  of  an  estate,  which  are  not 
authorised  by  the  instrument,  under  which  the  estate  passes, 
has  been  much  discussed  in  recent  cases. 

It  has  sometimes  been  thought  that  the  Court  can  authorise 
nothing,  which  upon  a  proper  construction  of  the  instrument, 
could  not  have  been  done  by  the  trustees.  Re  Crawshayy  60 
L.   T.  357;    In  re  Morrmn;   Morrison  v.   Morrisoji^   (1901) 

1  Ch.  701. 

But  this  view,  having  regard  to  recent  authority,  is  too 
narrow.  The  Court  has  a  twofold  jurisdiction.  As  regards 
infants,  it  has  certain  original  powers  derived  from  the  preroga- 
tive of  the  Crown  dA  parens  patrim.  It  also  exercises  a  jurisdic- 
tion over  trustees.  In  what  follows,  jurisdiction  specially 
conferred  on  the  Court  by  statute  is  left  out  of  consideration^ 

First,  as  regards  infants :  ''  The  King  is  an  universal  guardian 
to  infants,  and  ought,  in  the  Court  of  Chancery,  to  take  care  of 
their  fortunes.  .  .  .  For  allegiance  and  protection  are  reciprocal." 

2  Fonb.  on  Equity,  225 ;  /;*  re  Spence,  2  Ph.  247 ;  Reg,  v. 
Gyngall,  (1893)  2  Q.  B.  232,  239. 

In  theory  this  jurisdiction  may  be  unlimited,  but  by  a  long 
course  of  practice  the  Court  has  imposed  certain  limits  upon  its 
exercise,  though  those  limits  are  by  no  means  easy  to  define. 

It  appears  to  be  settled  that  the  Court  will  not  dispose  of  an 
infant's  real  estate,  either  by  way  of  sale  (a)  or  lease  (i),  or 
mortgage  ((?),  merely  because  it  may  be  for  the  infant's  benefit 
to  do  so.     Broolfield  v.  Bradley^  Jac.  634  ;  Calvert  v.   Godfrey^ 
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6  B.  97 ;  Garmatone  v.  GauiU,  1  Coll.  577 ;  Dali/  v.  Bali/,  2     ^^^ 

J.  &  Lat.  752,  758  ;  In  re  Staines  ;  Staines  v.  Staines^  33  Oh.  D.  '— 

172  {a) ;  Russel  v.  JRussely  1  Moll.  525  (6) ;  Harhroe  v.  Combes, 
43  L.  J.  Oh.  336  (c). 

The  ground  of  this  rule  is  not  that  a  sale  would  alter  the 
devolution  of  the  property,  as  the  rights  of  the  heir  could  have 
been  preserved  by  the  order.  A.-G.  v.  Marquis  of  Aileshury, 
12  App.  0.  672. 

The  Court  has  made  an  order  charging  the  costs  of  past  Power  to 
maintenance  of  an  infant  upon  real  estate  belonging  to  him  m8^!enanoe 
in  fee  simple  in  possession,  on  the  ground  that  judgment  could  on  real  estate, 
have  been   obtained  against    the    infant,   which  would  have 
bound  his  real  estate.      But  the  case  has  been  doubted,  and 
such  an  order  cannot  be  made  for  future  maintenance  or  where 
the  infant's  interest  is  subject  to  a  prior  life  interest.     In  re 
Eowartk,  8  Ch.  415  ;  In  re  Hamilton,  31  Ch.  D.  291 ;  Cadman 
v.  Cadman,  '^^  Ch.  D.  397. 

Where  an  infant  is  absolutely  entitled  to  real  estate,  the  Power  to  raise 
Court  may  allow  money  to  be  raised  by  mortgage  of  the  estate  necwssary 
for  repairs  or  improvements  which  are  absolutely  necessary.  '^©P*^*- 
Glover  v.  Barlow,  21  Ch.  D.  788,  n. ;  In  re  Jackson ;  Jackson  v.    • 
Talbot,  21  Ch.  D.  786. 

With  regard  to  the  investment  of  an  infant's  personalty  in  the  Purohaae 
purchase  of  lemd  there  is  less  diflSculty.  It  would  seem  that  such 
an  investment  will  be  made  merely  on  the  ground  of  benefit  to 
the  infant,  but,  as  a  matter  of  practice  and  not  of  law,  the 
purchase  will  be  carried  out  so  as  to  preserv^e  the  right  of  the 
legal  personal  representatives,  if  the  infant  dies  before  attaining 
his  majority.  Witter  v.  Witter,  3  P.  W.  99  ;  Ware  v.  Polhill, 
11  Ves.  257,  278.  See,  too,  per  Jessel,  M.R.,  in  Wallace  v. 
Greenwood,  16  Ch.  D.  362,  36t?.  In  Pierson  v.  Shore,  1  Atk. 
479,  the  new  lease  was  held  to  have  been  taken  under  the  power 
conferred  on  the  trustee  to  make  purchases  for  the  benefit  of  the 
infant.  In  Inwood  v.  Twi/ne,  Amb.  417,  the  infant  attained 
majority  and  confirmed  the  purchase. 

As  regards  personalty,  probably  an  infant's  leaseholds  and  Sale  of 
specific  chattels,  such  as  valuable  pictures,  plate,  and  the  like, 
are  in  the  same  position  as  land.     They  cannot  be  soldjmerely 
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Rercrsionarj 
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infant*  8 
reversion. 


Scheme  to 
give  up  large 
contingency 
for  ('mailer 
certainty. 


Power  as  to 
compromises. 


because  it  would  be  for  the  infant's  benefit  to  sell  them.  See 
Ex  parte  Dikes,  8  Yes.  79  (a  case  of  a  lunatic's  leasehold) ; 
D^Eyncourt  v.  Gregory^  3  Oh.  D.  635. 

It  has  been  said  that  the  Court  has  no  power  to  sell  an 
infant's  reversionary  interest  in  pereonalty.  But  there  appears 
to  be  no  authority  in  point,  and  in  Nunn  v.  Fabian,  6  Ch.  850, 
the  Court  did  not  f  aYour  the  view,  that  such  an  interest  could 
not  be  sold.  See,  too,  In  re  Wells;  Boyer  v.  Maclean,  (1903)  1 
Ch.  848. 

And  the  Court  will  create  a  charge  upon  an  infant's  contin- 
gent interest  in  a  legacy  or  share  of  residue  to  secure  payments 
to  be  made  for  the  maintenance  of  the  infant  out  of  money,  in 
which  he  has  only  a  contingent  interest,  if  the  repayment  of 
the  money  can  be  thereby  satisfactorily  secured.  Re  Arhitckle, 
14  AV.  E.  535 ;  De  Witte  v.  Palin,  14  Eq.  251 ;  In  re  Colgan, 
19  Ch.  D.  305. 

It  is  a  somewhat  different  question  whether  the  Court  can 
authorise  a  scheme  under  which  infants  give  up  a  large  contin- 
genoy  for  a  emaller  certainty. 

Suppose  a  fund  is  given  to  the  children  of  A  living  at  the 
death  of  B,  who  is  alive.  There  are  four  children  of  A,  one  of 
whom  is  an  infant.  A  is  dead.  The  three  adult  children 
desire  to  divide  the  estate  at  once  on  the  basis  that  each  child 
shall  take  a  fourth,  not  subject  to  defeasance  by  death  before 
B.  The  arrangement  is  for  the  benefit  of  the  infant.  Has 
the  Court  power  to  sanction  it  on  his  behalf  ?  Knight  Bruce, 
V.-C,  in  two  cases  thought  that  such  an  arrangement  could  not 
be  sanctioned,  but  this  view  has  not  been  followed  in  a  recent 
case.  Peto  v.  Gardner,  2  T.  &  C.  C.  312  ;  Day  v.  Day,  9  Jur. 
785 ;  In  re  Wells;  Boyer  v.  Maclean,  (1903)  1  Ch.  848. 

It  would  not  be  safe  to  assume,  that  the  earlier  authorities 
are  not  to  be  followed. 

The  Court  has  large  powers  of  sanctioning  compromises  on 
behalf  of  infants.     Brooke  v.  Lord  Mostyn,  2  D.  J.  &  S.  415. 

In  that  case  Turner,  L.  J.,  limits  the  power  to  compromise  to 
equitable  interests  and  bases  it  upon  the  jurisdiction,  which  the 
Court  exercises  over  trustees.     If,  however,  the  jurisdiction  of 
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the  Court  over  infants  is  derived  from  the  prerogative  of  the     ,,.^^^ 
Crown,  there  is  no  reason  for  limiting  it  to  equitable  interests. 


Where  a  fund  is  given  on  trust  for  a  class  of  children  who  MaiDtenanoe 
attain  twentj-one,  with  a  direction,  that  the  income  is  to  be  contingent 
accumulated  and  go   with  the  capital,  then  inasmuch   as  the  ^e^g^^g** 
chances  of  the  infants  are  all  equal,  maintenance  will  be  allowed  ««  all  equal, 
for  them  out  of  the  income,  if  the  persons  entitled  in  the  event 
of  no  infant  attaining  twenty-one  consent.     It  is  not  material 
that  the  class  may  be  increased  by  the  birth  of  other  children. 
JSrrat  v.  Barloic,  14  Ves.  202  ;  4  Mad.  278 ;  Hakf/  v.  Bannister^ 

4  Mad.  275 ;  In  re  Breeds'  Will,  1  Ch.  D.  226. 

And  this  principle  has  been  extended  to  the  case,  where  the 
fund  and  accumulations  are  given  to  one  member  of  a  family, 
if  he  attains  twenty-one,  with  a  gift  over,  if  he  does  not,  to 
other  members  of  the  same  family  in  the  same  terms.  Main- 
tenance will  be  allowed  for  all  the  members  of  the  family. 
Cavendish  v.  Mercery  6  Ves.  195,  n. ;    Chreenwell  v.   Greenwelly 

5  Ves.  194. 

The  Court  also  has  a  jurisdiction  arising  out  of  its  power  of  IJ-  Juriedio- 

,  tion  over 

controlling  trustees.  Although,  as  a  general  rule,  it  has  no  tnutees. 
larger  power  in  administering  an  estate  than  the  trustees  would 
have  had,  there  are  certain  special  cases  in  which,  in  order  to 
give  effect  to  the  prevailing  intention  of  a  testator  or  settlor,  a 
departure  from  subordinate  directions,  which  in  the  events  that 
have  happened  are  in  conflict  with  his  main  intention,  may  be 
authorised. 

Testators  not  unfrequently  devise  an  estate  with  provisions  Allowance  of 

,        ,  ,  _  maintenance 

for  accumulating  the  rents  during  a  minority  without  any  or  a  to  give  effect 
very  insufficient  provision  for  the  maintenance  and  education  of  Id^!^^^ 
the  person,  who  if  he  attains  twenty-one,  will  come  into  posses- 
sion of  a  large  income. 

In  such  cases  the  Court  considers,  whether  there  is  not  a 
paramount  intention,  that  the  infant,  when  he  attains  tweiity- 
one,  should  come  into  full  enjoyment  of  the  estate,  which  he 
will  not  do,  unless  a  proper  allowance  is  made  for  his  main- 
tenance, and  for  keepiug  up  the  establishment.  If  such 
a  paramount  intention  exists,  subordinate  directions  for 
accumulation  must  give  way  to  it. 
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Chap.  Therefore  when  an  aooumulation  is  directed  for  a  certain 
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L  period  and  the  aooumulations  are  to  be  invested  in  land  which 

is  strictlj  settled,  an  allowance  may  be  made  to  the  tenant  for 
life  in  order  to  enable  him  to  educate  his  children^  who  will 
inherit  the  estate  after  him.  Havelock  v.  Havelock ;  In  re  Allan, 
17  Ch.  D.  807,  considered  in  In  re  Smeed;  Archer  v.  Prall, 
54  L.  T.  929 ;  In  re  Collins  ;  Collms  v.  Collms,  32  Ch.  D.  229. 

The  Irish  Courts^ have  refused  to  follow  the  principle  of 
Havehck  v.  Havelock.  Shaw  v.  M^Mahon^  8  Ir.  Eq.  584 ; 
Kemmis  v.  Kemmis,  1 5  L.  B.  Ir.  90. 

In  like  manner  an  allowance  may  be  made  for  the  education 
of  an  infant  tenant  for  life  or  tenant  in  tail  in  possession  and 
the  maintenance  of  a  proper  establishment.  Griggs  v.  Oibson, 
14  W.  R.  538;  In  re  Walker;  Walker  v.  Duncombey  (1901) 
1  Ch.  879. 

If  the  tenant  for  life  has  attained  twenty-one,  and  there  is 
no  mansion  house  to  keep  up  and  nothing  to  show  that  he 
was  intended  to  reside  on  the  estate,  an  allowance  made  during 
minority  cannot  be  continued,  while  a  trust  for  accumulation 
subsists.     In  re  Alford;  Hunt  v.  Parry,  32  Ch.  D.  383. 

Again,  where  the  rents  of  land  are  directed  to  be  applied  in 
paying  debts,  an  allowance  may  be  made  out  of  the  rents  to 
the  tenant  for  life  to  enable  him  to  live,  if  the  creditors  do  not 
object.  Revel  v.  Watkimon,  1  Ves.  Sen.  93  ;  Bennett  (or  Benett) 
V.  Wf/ndham,  23  B.  621 ;  4  D.  F.  &  J.  259. 
Improve-  Where  there  is  no  power  given  to  trustees  to  lay  out  money 

repairs*"  in  improvements  or  repairs,  and  the  Settled  Land  Acts  do  not 
apply,  the  Court  will  allow  money  to  be  laid  out  in  repairs  and 
improvements  and  charged  upon  the  property  or  paid  out  of 
personalty  held  upon  the  same  trusts  as  the  realty  only  (1)  if 
the  case  is  one  of  salvage,  or  (2)  if  it  is  one  in  which,  if  the 
Settled  Land  Acts  applied^  the  expenditure  could  be  allowed 
under  those  Acts.  In  re  Be  Teissier's  Settled  Estates;  Be 
Tdssiei^  V.  Be  Teissier,  (1893)  1  Ch.  153;  In  re  Montagu; 
Berbishire  v.  Montagu,  (1897)  2  Ch.  8 ;  In  re  Hurst ;  Hurst 
V.  Hurst,  29  L.  R.  Ir.  219 ;  In  re  Willis ;  Willis  v.  Willis, 
(1902)  1  Ch.  15 ;  In  re  Legh's  Settled  Estate,  (1902)  2  Ch.  274; 
Neill  V.  Neill,  (1904)  1  Ir.  513 ;  Hibbert  v.  Cooke,  1  S.  &  St. 


CONTROL  OVER  TRUSTEES. 


475 


652  ;   Frith  v.   Cameron^  12  Eq.  169,  were  considered  in  In  re     j^^^jj 

Montagu;   Derbishire  v.  Montagt^,  (1897)  2  Oh.  8.     Conicaf/Y.  

FentoHy  40  Ch.  D.  512,  was  a  case,  in  whioh  probably  the 
expenditure  would,  since  the  Settled  Land  Act,  1890,  be 
allowed.  See,  too.  In  re  Household ;  Household  v.  Household^  27 
Ch.  D.  553. 

The  Court  does  not  authorise  a  departure  from  the  trusts  of  Breach  of 
an  instrument  merely  because  such  a  departure  would  be  for  authorised 
the  advantage  of  the  persons  interested.  beneficial. 

For  instance,  where  property  is  directed  to  be  sold  at  a 
certain  time,  it  does  not  authorise  an  earlier  sale  (a)  on  the 
ground  that  it  would  be  beneficial,  nor  does  it  authorise  an 
unauthorised  investment  to  be  made  (h)  merely  on  that  ground. 
Blacklow  V.  Laics^  2  Ha.  40 ;  Johnstone  v.  Baber^  8  B.  233  {a) ; 
In  re  Tolletnache,  (1903)  1  Ch.  955  (b). 

But  difficulties    constantly  arise    in  the  administration   of  Temporary 
estates  which  are  not  provided  for.     An  estate  is  directed  to  aUowedto 
be  sold.     It  turns  out  that  it  is  unsaleable  except  at  a  heavy  prj^Jipai     ^ 
sacrifice,  but  the  market  is  likely  to  improve.     There  is  no  intention. 
power  to  carry  on  the  testator's  business,  yet  it  cannot  be 
realised  at  once  without  serious  loss.     Again,  a  business  is 
directed  to  be  sold  for  cash,  but  the  most  beneficial  mode  of 
sale  is  found  to  be  its  conversion  into  a  company  under  a 
scheme  by  which  the  executors  are  to  take  shares  and  deben- 
tures.     In  all  these  cases,  if  sufficient  cause  is  shown,  the 
Court  may  authorise  the  sale  to  bo  postponed,  the  business  to 
be  carried  on,  or  the  executors  to  accept  for  the  business,  and 
hold  for  a  limited  time  shares  and  debentmes  in  a  company. 
In  re  New,  (1901)  2  Ch.  534.     See  In  re  Tolletmche,  (1903) 
1  Ch.  457,  where  a  number  of  cases  are  mentioned  in  which 
the  Court  has  exercised  this  jurisdiction. 

In  all  these  cases  the  Court  to  meet  a  particular  emergency 
authorises  a  temporary  departure  from  the  trusts  with  a  view 
to  carry  them  out  more  effectually. 
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CHAPTER  XXXIX. 

ABSOLUTE  INTERESTS  IN  PERSONALTY. 

I. — Bequests  of  Personalty  with  Words  of  Limitatkin. 

r5iJ?V      ^'  It  is  clear  that  a  bequest  to  A  and  his  executors,  or  to  A 
and    his    representatives,   gives  A   the  absolute  interest,   the 


and  hb  additional  words  being  merely  words  of  limitation.     Lugar  v. 

^^to-'  barman,  1  Cox,  250 ;  Taylor  v.  Beverley,  1  Coll.  108  ;  Appleton 
tivea.  V.  Rowley,  8  Eq.  139. 

Bequest  to  A  So,  too,  a  gift  to  A  for  life,  and  then  to  his  executors  or 
then  to  his  administrators,  or  to  his  personal  representatives,  gives  A  the 
executors.        absolute  interest.    A.-G.   v.  Malkm,  2  Ph.  64;   Saberton  v. 

Steels,  1  E.  &  M.  587 ;  Alger  v.  Pa)rott,  L.  R.  3  Eq.  328 ; 

Atern  v.  Lloyd,  5  Eq.  383 ;    Wing  v.  Wing,  24  W.  R.  878. 
It  is  immaterial  that  the  life  interest  is  determinable.     Webb 

v.  Sadler,  14  Eq.  533 ;  8  Ch.  419. 
In  what  case       If,  however,  the  gift  is  to  A  for  life,  and  then  to  his  executors 
take*bene^°"  or  administrators  for  their  own  use  and  benefit,  they  will  take 
ficiaUy.       '.  beneficially.     Sanders  v.  Franks,  2  Mad.  147 ;    Wallis  v.  Taylor, 

8  Sim.  241. 

But  the  intention  that  the  executors  are  to  take  beneficially 

must  be  unmistakably  plain.     Stocks  v.  Dodsley,  1  Kee.  325. 
A  gift  to  A  for  life  with  power  to  appoint  by  will  and  in 

default  of  appointment  to  his  executors  and  administrators, 

gives  an  absolute  interest  and  entitles  the  donee  to  immediate 

payment,  and  it  is  apparently  not  necessary  that  the  power 

shotdd  be  released,    Devall  v.  Lichens,  9  Jur.  550;  Page  v. 

Soper,  11  Ha.  321. 
Bequest  to  A       2.  A  bequest  of  personalty  to  a  man  and  his  heirs  would  no 
andhis  heiis.   j^^^^t  p^gg  the  absolute  interest. 
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So,  too,  a  bequest  to  A  and  the  heirs  of  his  body,  or  to  A     .^5^?^ 
and  the  heirs  of  his  body  in  equal  proportions,  gives  A  an 


absolute  interest  in  personalty.     Leventhorpe  v.  Ashbie,  Rolle's  and  the  heirs 
Ab.  831,  pi.  1 ;  Seale  v.  Seale,  1  P.  W.  290 ;  In  re  Barker's  <>^^«^y- 
Trusift,  52  L.  J.  Ch.  566. 

It  seems  that  in  wills  before  the  Wills  Act,  if  the  gift  is  Beqnest  to  A 
to  A  for  life,  and  if  he  die  without  issue  over,  an  absolute  if  he^ea^ 
interest  will  not  be  given  to  A  by  implication,  though  if  the  ^^^^J  ^^'^^ 
property  had  been  real  estate,  A  would  have  taken  an  estate  the  Wills  Aofc. 
tail.     Proctor  v.  Tipton^  cit.  5  D.  M.  &  G.  199,  n.;  In  re  Banks* 
Trust;  Ex  parte  Honlly  2  K.  &  J.  387;   see  A,-G.  v.  Bat/lei/^ 

2  B.  C.  C.  553  ;  Chandkss  v.  Price,  3  Ves.  98  ;  Bodens  v.  Lord 
Gahcay,  2  Ed.  297. 

On  the  other  hand,  a  ffift  to  A  for  life  and  then  to  the  heirs  Bequest  to  A 
of  his  body,  and  if  he  die  without  issue  over,  gives  A  an  then  to  the 
absolute  interest.     Butterjield  v.  Butterfield,  1  Ves.  Sen.  133 ;  ^"^  foUowed 
Theebridge  v.  Kilburne,  2  Ves.  Sen.  233;    Williams  v.  Lewis,  byagiftorer. 

3  Dr.  669 ;  6  H.  L.  1013 ;  see,  too,  Elton  v.  Eason,  19  Ves.  73 ; 
Garth  v.  Baldicin,  2  Ves.  Sen.  646;  Tothilly.  Pitt,  1  Mad.  488; 
8.  a  sub  nom.  Earl  of  Chatham  v.  Tothill,  7  B.  P.  0.  453 ; 
Brouncker  v.  Bagot,  19  Ves.  574 ;   1  Mer.  271. 

If,  in  wills  before  the  Wills  Act,  the  gift  over  upon  failure  of 
issue  can  be  limited  to  failure  of  issue  at  the  death  of  the 
tenant  for  life,  a  prior  gift  to  A  and  the  heirs  of  his  body 
gives  A  an  interest  defeasible  upon  failure  of  issue  at  his 
death.  Bead  v.  Snell,  2  Atk.  642 ;  Hodgeson  v.  Bussei/,  2  Atk. 
89 ;  Paine  v.  Strattmi,  2  Atk.  647 ;  3  B.  P.  C.  257 ;  Feame,  * 
C.  E.  494. 

In  these  cases  the  testator  has  shown  a  clear  meaning,  that 
the  property  should  go  in  a  course  of  devolution,  till  there 
is  an  exhaustion  of  heirs  of  the  body ;  and,  as  this  intention 
cannot  be  carried  into  effect,  the  Court  gives  an  absolute  interest 
in  personalty.     See  Ex  parte  Wynch,  5  D.  M.  &  G.  188. 

But  if  such  an  intention  is  not  manifested,  it  seems  that  the  In  what  cases 
Courts  will  be  unwilling  to  apply  the  rules  of  tenure  to  personal  body  wUl  be 
estate,  and  it  must  be  collected  from  the  general  language  of  iTmitetion  in 
the  will,  whether  the  words  heirs  and  heirs  of  the  body  are  JjT^wn  ^^k^ 
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intended  to  be  words  of  limitation  or  purchase. 
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Words  of 
distribution 
superadded 
make  the 
word  heirs 
a  word  of 
purchase. 


Whether  the 
same  con- 
struction will 
be  adopted 
as  regards 
realty  and 
personalty 
where  they 
are  g^ven 
together. 


Bequests  to 
a  person  and 
his  issue. 


A  gift  to  A  for  life  and  to  her  heirs  after  her  is  an  absolute 
gift.     Atkvison  v.  VEstrange^  15  L.  E.  Ir.  340. 

And,  if  the  bequest  is  to  A  for  life,  and  after  her  decease  to 
her  heirs  as  she  shall  give  it  by  will,  and  if  she  die  without 
a  will  to  her  right  heirs  for  ever,  the  term  right  heirs  is 
equivalent  to  executors  and  administrators.  Powell  y.  Boggis^ 
35  B.  535. 

So  if  the  intention  is  to  create  a  succession  of  estates,  as  in  a 
gift  to  A  for  life  and  after  his  decease  to  the  heirs  male  of  his 
body,  and  so  in  succession,  A  takes  an  absolute  interest. 
Bntton  V.  Tmning^  3  Mer.  176;  see  Cleary%  Trusts^  16  Ir.  Ch. 
438 ;  Sparling  v.  Parker,  29  B.  450. 

But  if  there  is  anything  to  show  that,  the  heirs  were  to  take 
by  purchase;  if,  for  instance,  they  are  to  take  as  tenants  in 
common,  the  life  estate  will  not  be  enlarged,  whether  there  is  a 
gift  over  in  default  of  issue  or  not.  Bull  v.  Comherbach^  25  B. 
540  ;  Jacobs  v.  Amyott,  4  B.  C.  C.  542  ;  Jeaffreson^a  Trust,  L.  R. 
2  Eq.  276 ;  see,  too,  In  re  Russell,  53  L.  J.  Ch.  400 ;  revd.  52 
L.  T.  559. 

So,  too,  in  a  gift  to  A  for  life  with  a  direction  that  he  was  to 
have  no  power  over  the  property  beyond  its  legal  vestment  for 
conveyance,  &c.,  and  after  his  decease  to  his  heirs,  A  took  only 
a  life  interest  in  the  personalty,  though  he  took  the  realty  in  fee. 
Hernck  v.  Franklin,  6  Eq.  593;  see  Comfort  v.  Broicn^  10 
Ch.  D.  146. 

The  better  opinion  seems  now  to  be,  that  the  Court  will  not 
shrink  from  giving  a  difiEerent  construction  to  the  words  heira 
and  heirs  of  the  body  as  regards  realty  and  personalty,  though 
given  together  in  the  same  clause,     fferrick  v.  Franklin,  supra. 

3.'*^The  word  issue  is  less  "  mysteriously  inflexible "  than 
the  words  heirs  of  the  body,  and  therefore  in  a  gift  of  personalty 
/to  A  and  his  issue  it  may  be  a  word  of  limitation  or  of  purchase, 
,'in  which  latter  case  the  same  question  arises  as  in  gifts  to  A  and 
his  children,  whether  A  and  the  issue  take  jointly  or  whether 
the  issue  take  subject  to  a  life  interest  in  A.'^ 

a.  PrimA  facie  it  seems  a  gift  of  personalty  to  A  and  his 
issue,  as  it  would  give  A  an  estate  tail  in  realty,  gives  him  an 
absolute  interest  in  personalty.     This  seems  clear,  when  there 
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is  a  gift  over  in  default  of  issue,  for  the  limitation  over  shows,        chap. 

that  the  gift  is  meant  to  extend  to  all  the  issue,  and  all  the 1_ 

issue  might  not  be  capable  of  taking  jointly  with  the  parent. 
Lyon  V.  Miehelly  1  Mad.  467 ;  Bearer  v.  Nowell^  25  B.  551 ;  Be 
Andrews'  Will,  27  B.  608 ;  Donn  v.  Penny,  1  Mer.  20 ;  19  Ves. 
544 ;  Gihba  v.  Tait,  8  Sim.  132. 

And  apparently  the  same  rule  will  hold  good  even  where 
there  is  no  gift  over.  Harvey  v.  Totcell,  7  Ha.  231 ;  Samuel  v. 
Samuel,  9  Jur.  222 ;  Prentice  v.  Broolce,  5  L.  R.  Ir.  435 ;  but 
qucere. 

The  case  is  stronger  in  favour  of  this  construction,  if  it  is  a  1 
gift  of  realty  and  personalty  together,  or  if  personalty  is  directed  1 
to  go  in  the  same  way  as  realty.  Parkin  v.  Knight,  15  Sim.  83 ;  ' 
Tate  V.  Clarke,  1  B.  100. 

i.  If,  however,  there  is  any  evidence,  that  the  testator  did  In  what  cases 
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not  use  the  word  as  a  word  of  limitation,  by  the  use  of  expres-  a  word  of 
sions  implying,  either  that  the  parent  and  issue  take  concurrently :  P^™"*"®- 
Clay  V.  Pennington,  7  Sim.  370 ;  Law  v.  Thorpe,  27  L.  J.  Ch. 
649;  or  that  the  issue  take  after  the  parent's  death  as  pur- 
chasers; Lampky  v.  Blower,  3  Atk.  396;  Parsons  v.  Coke, 
4  Dr.  296 ;  or  that  they  are  to  take  by  substitution,  by  directing, 
for  instance,  that  the  issue  are  to  take  per  stirpes :  Butter  v. 
Ommaney,  4  Euss.  70 ;  Pearson  v.  Stephen,  5  Bl.  N.  S.  203 ; 
Bick  V.  Lacy,  8  B.  214;  Re  Stanhope's  Trusts,  27  B.  201 ;  the 
issue  wiU  take  by  purchase. 

c.  If  the  gift  of  personalty  is  to  A  for  life  and  then  to  his^  Bequests  to 
issue,  or  to  his  issue  in  tail  male,  whether  there  is  a  gift  over  in  •then'to  Ws*^ 
default  of  issue  or  not,  A  takes  ooly  an  estate  for  life.      Knight  i^^^®* 
V.  Ellis,  2  B.  C.  0.  569;  Ex  parte  Wynch,  5  D.  M.  &  G.  188; ; 
Goldney  v.  Crahb,  19  B.  338;  Foster  v.  Wyhrants,  I.  E.  11  Eq.  ; 
40 ;    Sheridan  v.  O'Reilly,   (1900)  1   Ir.   386 ;   In  re  Cullen's 
Estate,  (1907)  1  Ir.  73. 

And  the  same  rule  applies  with  regard  to  the  personalty, 
where  real  and  personal  property  ore  given  together,  unless 
there  is  something  to  show  that  the  personalty  was  to  go  in 
the  same  manner  as  the  realty. 

"Except  in  a  case  where  the  personalty  is  either  quite 
subordinate  in  value  or  a  mere  adjunct  of  the  realty,  as,  for 
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example,  a  leasehold  garden  held  together  with  a  freehold  house, 
it  is  very  difBoult  to  give  any  sound  logical  reason  for  the  pro- 
position, that  an  intention  that  the  two  kinds  of  property  should 
go  together  ought  to  carry  the  whole  in  accordance  with  the 
rules  applicahle  to  realty  rather  than  those  which  would  apply 
to  a  bequest  of  personalty  alone."  Per  Lord  Hatherley,  Jack- 
son  V.  Calvert,  IJ.  &  H.  235. 

But,  though  only  a  life  estate  may  be  given  to  the  ancestor, 
if  the  issue  are  to  take  successively  according  to  seniority,  and 
not  conjointly,  issue  will  be  treated  as  a  word  of  limitation. 
Jordan  v.  Lotcey  6  B.  350. 


Oil  t  of  inooxne 
without  more 
is  a  gift  of 
eorpui. 


Inoome 

during 

widowhood. 


II. — Gifts  of  the  Income  of  Property  Indefinitely. 

A  gift  of  the  inoome  of  property  to  a  person,  without  limita- 
tion as  to  time,  is  a  gift  of  the  capital,  where  no  other  disposition 
of  the  capital  is  made. 

This  is  the  case,  though  the  gift  may  be  to  the  separate  use,  or 
through  the  medium  of  a  trust.  Elton  v.  Shepherd^  1  B.  C.  C. 
5'32  ;  Phillips  v.  C/famberlaf/ne,  4  Ves.  51 ;  JRatclings  v.  Jennings^ 
13  Ves.  39;  Boosey  v.  Gardner ,  18  B.  471 ;  Haig  v.  Sidney , 
1  S.  &  St.  487 ;  Humphrey  v.  Humphrey,  1  Sim.  N.  S.  536 ; 
Watkins  v.  Weston,  32  B.  238  ;  3  D.  J.  &  S.  434 ;  Penny  v. 
Pippin,  15  W.  E.  306;  In  re  Tandy;  Tandy  v.  Tandy,  34 
W.  E.  748;  Davidson  v.  Kimpton,  18  Ch.  D.  213;  Re  Coicard ; 
Coward  v.  Larkman,  66  L.  T.  278  ;  57  L.  T.  285 ;  60  L.  T.  1  ; 
In  re  Morgan;  Morgan  v.  Mw^gan,  (1893)  3  Ch.  222  ;  see  In  re 
VHerminier;  Mounseyy,  Buston,  (1894)  1  Ob.  675. 

A  gift  of  the  dividends  of  stock  for  the  first  six  months  in 
each  year  to  A  and  for  the  second  six  months  to  B  makes  A 
and  B  tenants  in  common  of  the  capital.  Tredennick  v.  Tre- 
dennick,  (1900)  1  Ir.  354. 

A  fund  given  on  trust  for  A  until  B  conveys  certain  property 
as  directed  by  the  will,  and  then  to  divide  the  fund  equally 
between  A  and  B,  becomes  the  absolute  property  of  A  on  B 
dying  an  infant.  Lowtlier  v.  Cavendish,  1  Ed.  99  ;  3  B.  P.  C. 
186. 

A  gift  of  income  during  widowhood  is  a  gift  for  life  or  during 
widowhood ;  but  a  gift  of  income  to  a  legatee  so  long  as  she 
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should  oontinue  sinirle  and  unmarried  has  been  held  to  be  an        Ciutp. 

TTTTT 

absolute  interest,  if  the  legatee  did  not  marry.     Rishton  v.  Cohb^  L. 


6  M.  &  Cr.  145  ;  see  26  Oh.  D.  689  ;  In  re  Howard ;  Taylor  v. 
Howard,  (1901)  1  Ch.  412. 

In  the  same  way  a  gift  of  the  income  of  property,  with  a 
power  superadded  of  disposing  of  it  by  will,  is  an  absolute 
interest.  Southome  v.  Bate,  16  B.  132  ;  Weak  v.  Ollice^  32 
B.  421. 

The  fact  that  legacies  are  given  at  the  decease  of  the  person, 
to  whom  the  income  is  given  indefinitely,  will  only  cut  down 
the  absolute  interest  to  the  extent  of  the  legacies.  Jennings  v. 
Baily,  17  B.  118. 

Upon  similar  principles,  a  gift  of  income  to  A  for  life,  and 
then  to  B  indefinitely,  gives  B  the  absolute  interest.  Clough  v. 
Wynne,  2  Mad.  188. 

But  a  gift  of  income  to  B  and  C  and  the  survivor  of  them  Contrary 

,  intention. 

gives  them  only  life  interests.  Blann  v.  Bell,  2  D.  M.  &  Q-. 
775 ;  see  J«  r^  Tandy  ;  Tandy  v.  Tandy,  34  W.  R.  748. 


III. — PROPBETY  AND  PoWER. 

1.  A  devise  of  lands  to  be  at  the  discretion  of  A,  or  of  per-  i.  Property 
sonal  property  to  be  at  the  disposal  of  A,  or  to  be  disposed  of  as  diBpowl  of  A. 
A  thinks  fit  without  any  direct  gift  to  A,  gives  A  the  absolute 
property.     Whiakon  and  Clayton^ 8  Case,  1  Leon.  156;  Nowlan 

V.  Walsh,  4  De  Gh.  &  S.  584;  In  re  Maxwell's  Will,  24  B.  246 ; 
Kellett  V.  Kellett,  L.  E.  3  H.  L.  160. 

The  same  construction  has  been  adopted  when  a  fund  was  to  DlspoBal 
be  at  the  disposal  of  A  by  will.     Robinson  v.  Dusgate,  2  Vem.    ^ 
181,  a  doubtful  case  unless  there  was  a  gift  to  the  wife  in  the 
first  instance. 

Of  course,  a  mere  power  to  dispose  of  property  among  a  par-  Power  to 
ticular  class  gives  no  property  to  the  donee  of  the  power.    Birch  ^^gadaas. 
V.  Wade,  3  V.  &  B.  198 ;  Blakeney  v.  Blakeney,  6  Sim.  52. 

2.  Where  there  is  an  absolute  gift  a  superadded  power  to  dis-  2.  Absolute 
pose  of  the  property  by  will  or  at  the  donee^s  death  does  not  cut  power  super- 
down  the  absolute  gift.    And  this  is  the  case,  though  there  may  *^®^- 
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XZXIZ. 


8.  Absolute 
interest  with 
explanatoiy 
words  added. 


4.  Particular 
interest  with 
superadded 
power. 


be  a  gift  over  in  default  of  the  donee  disposing  of  the  property. 
Maskelyne  v.  Maskehjne^  Amb.  750  ;  Hales  v.  Margeruniy  3  Ves. 
299 ;  Bull  v.  Kingston,  1  Mer.  314;  Hixon  v.  Oliver,  13  Ves. 
108  ;  Comber  v.  Graham,  1  R.  &  M.  450 ;  Southome  v.  Bate,  16 
B.  133 ;  In  re  Mortlock's  Trust,  3  K.  &  J.  456 ;  Weak  v.  OlUve, 
32  B.  421. 

And  even  a  superadded  power  to  dispose  of  the  property 
among  a  particular  class  will  not  cut  down  the  absolute  interest 
previously  given.  Brook  v.  Brook,  3  Sm.  &  Q-.  280  ;  Hotcarth 
V.  BeweU,  29  B.  18. 

3.  Sometimes  a  testator  gives  an  absolute  interest  and  then 
adds  words  expanding  the  conception  of  an  absolute  interest, 
but  omitting  some  of  its  incidents ;  for  instance,  by  a  devise  of 
lands  in  fee  with  the  intention  that  the  devisee  may  enjoy  the 
same  for  life  and  by  will  dispose  of  the  same,  or  by  a  bequest 
to  a  legatee  to  be  enjoyed  during  her  life  and  disposed  of  as  she 
shall  think  fit  at  her  death.  In  such  cases  the  absolute  interest 
remains.  Boe  d.  Herbert  v.  Thomas,  3  A.  &  E.  123 ;  In  re 
Bavids^  Trusts,  Jo.  495. 

4.  "  Where  there  is  a  particular  limited  interest  and  this  sort 
of  power,  liberty  or  authority,  though  the  latter,  without  a 
particular  partial  limited  interest  pointed  out,  might  have 
amounted  to  an  absolute  gift,  yet  where  both  occur  the  gift  is 
held  to  be  of  the  limited  interest  and  the  other  to  be  but  a  power 
and  not  an  interest."     Nannoek  v.  Horton,  7  Ves.  391,  398. 

Thus  if  the  gift  is  to  A  for  life,  with  a  superadded  power  to 
dispose  of  the  whole  for  his  own  benefit,  A  takes  only  a  life 
interest  if  he  does  not  exercise  the  power.  Archibald  v.  Wright, 
9  Sim.  161 ;  Bradley  v.  Westcott,  13  Ves.  445 ;  Reiih  v.  Seymour, 
4  Kuss.  263  ;  Scott  v.  Josselyn,  26  B.  174 ;  Pennock  v.  Pennock, 
13  Eq.  144 ;  In  re  Stringer^s  Edate ;  Shaw  v.  Jones-Ford,  6  Ch. 
D.  1 ;  In  re  Thomson'* s  Estate ;  Herring  v.  Barrow,  14  Ch.  D. 
263;  In  re  Pounder;  Williams  v.  Pounder,  56  L.  J.  Ch.  113; 
56  L.  T.  104;  In  re  Richards;  Uglow  v.  Richards,  (1902)  1 
Ch.  76. 

And  when  the  tenant  for  life  has  power  to  go  to  the  principal, 
only  if  the  income  is  insufficient,  she  is  entitled  only  to  so  much 
of    the  capital  as  will  afford  a  suitable    maintenance.      Re 
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Pedrottfs  Willy  27  B.  683  ;  see  Re  Fox;  Fox  v.  Fox,  62  L.  T.        Chap. 

^^^  XXXIX. 

762.  

In  some  cases  upon  the  context  where  a  life  interest  only  has 
been  given  in  the  first  instance,  with  a  power  of  disposition 
added,  it  has  been  held  that  the  legatee  took  an  absolute  interest 
though  he  did  not  exercise  the  power.  Hoy  v.  Master,  6  Sim. 
568 ;  Beidr.  Carleton,  (1905)  1  Ir.  147. 

6.  A  gift  to  A  for  life  with  remainder  as  A  shall  by  deed  or  6.  Gifts  for 
will  (rt),  or  by  will  only  (6),  appoint,  with  a  limitation  in  default  jjower  to 
of  appointment  to  his  executors  and    administrators,   is   an  ^^j^^^^^f  ^* 
absolute  gift,  and  the  fund  may  be  paid  over  to  the  legatee  to  executors. 
without  an  appointment.      Holloicay  v.  Clarkson,  2  Ha.  521 ; 
Cambrid(/e  v.  Ecus,  25  B.  574  (a)  ;   Detail  v.  Dickens,  9  Jur. 
560;  Page  v.  Soper,  11  Ha.  321;   In  re  Onslow:  Plowden  v. 
Oayford,  39  Ch.  D.  622;   In  re  Davenport:  Turner  v.  King, 
(1896)  1  Ch.  361  (6). 

Where  a  father  is  tenant  for  life,  with  power  to  appoint  to  Life  tenant 
his  children,  who  take  absolutely  in  equal  shares  in  default  of  ^  appoiir 
appointment,  and  a    child   dies  intestate   so   that  the   father  ^^f^Ji'i^};^ 
becomes  entitled  to  his  share  in  default  of  appointment,  the  share  subject 
father  on  surrenderiDg  his  life  interest  and  releasing  his  power 
so  far  as  that  child's  share  is  concerned,  is  entitled  to  payment 
of  the  share.     Smith  v.  Houhlon,  26  B.  482 ;  In  re  Radcliffe  ; 
Radcliffe  v.  Bewes,  (1892)  1  Ch.  227,  not  following  Cunynghume 
V.  Thurlotc,  1  E.  &  M.  436,  n. 

IV. — Effect  op  Subsequent  Restrictions  upon  Absolt:te 

Interests. 

"  If  you  find  an  absolute  gift  to  a  legatee  in  the  first  instance  Absolute  gift 
and  trusts  are  engrafted  or  imposed  on  that  absolute  interest  J^^^*ent 
which  fail  either  from  lapse  or  invalidity  or  any  other  reason,  restrfotiona 
then  the  absolute  gift  takes  effect  so  far  as  the  trusts  have 
failed,  to  the  exclusion  of  the  residuary  legatee  or  next  of  kin 
as  the  case  may  be."    Hancock  v.  Watson,  (1902)  A.  C.  14,  22. 

The  rule  applies  to  the  case  of  an  appointment  under  a  power  Rule  applies 
to  a  legatee  absolutely,  followed  by  restrictions  or  limitations,  f^i^''*^*^ 
which  are  in  excess  of  the  power  or  void  for  perpetuity.      The 
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Chap. 
XXXIZ. 


Abflolnte 
gift — direo- 
tion  to  pay 
inoome  for 
life. 


Absolate 

interest 

settled. 


Wlien  there 
is  an  absolute 
fififtin  the 
first  instance. 


absolute  gift  remains.     Stephen  v.  Gadsden,  20  B.  463  ;  Oerrard 

.  V.  Butler,  20  B.  541 ;  Churchill  v.  Churchill,  5  Eq.  44  ;   Webb  v. 

Sadler,  14  Eq.  533 ;  8  Ch.  419 ;  Cooke  v.  Cooke,  38  Ch.  D.  202. 

If,  therefore,  there  is  an  absolute  gift,  a  subsequent  direction 
to  pay  the  inoome  to  the  legatee  for  life  may  not  cut  the 
absolute  interest  down  to  a  life  interest,  more  especially,  if  the 
direction  as  to  income  can  be  explained  as  inserted  for  the  benefit 
of  the  legatee  or  for  her  protection,  if  she  is  a  married  woman. 
Billing  v.  Billing,  5  Sim.  232 ;  Ourney  v.  Ooggs,  25  B.  334. 

Again,  if  the  absolute  interest  is  settled  upon  trust  for  the 
legatee  for  life  with  remainder  to  her  children,  and  there  are 
no  children,  or  no  children  who  can  take  either  because 
they  do  not  attain  the  age  appointed  for  vesting  or  because 
the  gift  to  them  is  too  remote,  the  previous  absolute  interest 
remains.  Whittell  v.  Dudin,  2  J.  &  W.  279  ;  Hulme  v.  Ilulme, 
9  Sim.  644 ;  Ring  v.  Hardwick,  2  B.  352 ;  Mayer  v.  Totcnsendj 
3  B.  443 ;  Campbell  v.  Brownrigg,  1  Ph.  301  ;  Dawson  v.  Bourne, 
16  B.  29  ;  Lyddon  v.  Ellison,  19  B.  565 ;  Norman  v.  Kynaston, 
3  D.  F.  &  J.  29 ;   Watkins  v.  Weston,  3  D.  J.  &  S.  434. 

The  same  principle  applies,  if  the  absolute  interest  is  settled 
for  life  with  remainder  to  children,  and  there  are  gifts  over  in 
certain  events,  which  do  not  happen,  and  there  are  no  children 
to  take — the  absolute  gift  remains.  Winckworth  v.  Winckicorih, 
8  B.  576 ;  Findon  v.  Findon,  1  De  G.  &  J.  380. 

It  also  applies,  even  if  the  event,  upon  which  the  gift  over  is 
to  take  effect,  happens,  but  there  is  no  one  to  take  under  it. 
For  instance,  if  the  absolute  interest  is  settled  upon  the  legatee 
for  life  with  remainder  to  her  children,  and  if  there  are  no 
children  to  her  surviving  brothers  and  sisters,  and  there  are  no 
children  and  no  brothers  or  sisters  survive  her,  the  absolute  gift 
remains.  Eaton  v.  Barker,  2  Coll.  124  ;  Re  Corbet fs  Trusts,  Jo. 
591;  Kellett  v.  Kellett,  L.  E,  3  H.  L.  160,  169,  per  Cairns, 
L.C. ;  Olphert  v.  Olphert,  (1903)  1  Ir.  326. 

The  case  is  clearer  still  in  favour  of  the  absolute  Interest  if  the 
direction  to  settle  itself  only  applies  in  a  certain  event  which  does 
not  happen.     Bradford  y.  Young,  29  Ch.  D.  617. 

The  difficulty  in  all  these  cases  consists  in  detemuning 
whether  there  is  an  absolute  gift  in  the  first  instance,  which  is 
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cut  down  by  subsequent  provisions,  or  whether  the  only  gift  is      -.^fc 


contained  in  those  provisions. 

The  simplest  case  is,  where  there  is  an  absolute  gift  followed 
by  a  proviso  cutting  it  down  in  certain  respects.  Campbell  v. 
Brownnggy  1  Ph.  301 ;  Whittell  v.  Dudin,  2  J.  &  W.  279 ; 
Winchcorth  v.  Wtnckwot^th,  8  B.  576 ;  Mayer  v.  Totcnsendy 
3  B.  443;  WTear  v.  WDoicell,  11  Ir.  Oh.  338;  Welplg  v. 
Coiynwk,  16  Ir.  Ch.  74 ;  Kellett  v.  Kelktt,  L.  E.  3  H.  L.  160 ; 
Cooke  V.  Cooke,  38  Ch.  D.  202;  Be  Boyd;  Neild  v.  Boyd,  63 
L.  T.  92. 

Another  simple  case  is  an  absolute  gift  by  will,  followed  by 
a  codicil  imposing  restrictions.  Norman  v.  Kynaaton,  3  D.  F.  & 
J.  29. 

On  the  other  hand,  though  there  may  be  a  gift  to  a  legatee, 
it  may  be  in  one  continuous  sentence  with  the  restrictions  (a), 
or  the  only  gift  may  be  through  the  settlement  {h) ;  so  that  an 
absolute  interest  cannot  be  spelt  out  of  the  will.  Laasence  v. 
Tiemey,  1  Mao.  &  Q-.  551 ;  Rucker  v.  Sc/iofield,  1  H.  &  M.  36  ; 
Waters  v.  Waters,  26  L.  J.  Ch.  624  {a) ;  Scawin  v.  Watson, 
10  B.  200 ;  Whitehead  v.  Bennett,  22  L.  J.  Ch.  1020  ;  Harris  v. 
Netcion,  46  L.  J.  Ch.  268  (J). 

Again,  the  testator  may  use  language  showing  that  a  gift  at 
first  sight  absolute  was  not  intended  to  be  so,  but  that  all  the 
legatee  was  intended  to  take  was  the  restricted  gift.  Gompertz 
V.  Gompertz,  2  Ph.  107;  Be  Bichards ;  Williams  v.  Gormn,  60 
L.  T.  22. 

V. — Gifts  Beneficial  or  in  Trust. 
The  proper  words  to  create  a  trust  are  upon  or  in  trust.     But  WorcU  to 

. .     1  ^  Twyy  .A     A  oroftte  ft  ItTiiBt. 

no  particular  words  are  necessary.  Thus,  a  gift  for  a  purpose, 
or  to  the  intent  that,  or  upon  condition,  may  create  a  trust. 
Corporation  of  Gloucester  v.  Wood,  3  Ha.  131 ;  1  H.  L.  272 ; 
Aston  V.  Wood,  6  Eq.  419  ;  Bird  v.  Harris,  9  Eq.  204 ;  Mer- 
chant  Taylors'  Co.  v.  ^.-C?.,6  Ch.  512;  A.-G.  v.  Wax  Chandlers' 
Co.,  L.  E.  6  H.  L.  1. 

1.  Expressions  amounting  to  no  more  than  a  declaration  of  i.  Beolara- 
the  motive  of  the  testator  in  making  a  gift,  as,  for  instance,  that  motire. 
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Cliap. 


2.  Gift  of 
residue  to 
executors 
when  bene- 
ficial. 


3.  Gift  to  A 
to  dispose  of 
as  he  thinks 
fit. 


4.  Gifts  of 
residue  to 
execators  to 


it  is  made  to  enable  the  donee  to  support  his  or  her  children, 
will  not  raise  a  trust.  Bemon  v.  Whittam^  5  Sim.  22 ;  Thorp  v. 
OweHy  2  Ha.  607 ;  Biddies  v.  Biddies^  16  Sim.  1 ;  Byne  v.  Blnck- 
burn,  26  B.  41 ;  Mackett  v.  Mackett,  14  Eq.  49  ;  Farr  v.  Hennisj 
44  L.  T.  202  ;  Byan  v.  Keogh,  I.  E.  4  Eq.  357 ;  Richardson  v. 
ir«;7%,  (1903)  1  Ir.  227. 

2.  Whether  a  gift  of  residue  to  executors  without  woi-ds  of 
benefit  superadded  is  a  gift  to  them  for  their  own  benefit,  or 
whether  they  take  as  trustees  for  the  next  of  kin,  is  a  question 
of  the  construction  of  the  will,  and  is  not  affected  by  the  Execu- 
tors Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  40).  Williatns  v. 
Arkle,  L.  E.  7  H.  L.  606. 

It  is  in  favour  of  the  executor's  beneficial  title  if  the  gift  is  to 
an  executor  by  name  and  not  as  executor,  or  if  the  executors 
are  in  the  gift  described  as  relatives.  HiUersdon  v.  Grove,  21 
B.  518 ;  In  re  Henshaw,  34  L.  J.  Ch.  98;  Williams  v.  Arkle, 
supra;  see,  too,  Caruth  v.  Parker,  11  L.  R.  Ir.  19. 

The  same  is  the  case  if  the  gift  is  of  a  legacy  together  with 
the  residue  of  the  estate.     Parsons  v.  Saffery,  9  Pr.  578. 

On  the  other  hand,  the  fact  that  prior  legacies  have  been 
given  to  them,  or  that  the  bequest  is  to  them  as  joint  tenants, 
is  against  their  right  to  the  beneficial  interest,  though  not  alone 
conclusive.  Gihbs  v.  Ramsey,  2  V.  &  B.  29i\  Re  Henshaw, 
supra ;  Saltmarsh  v.  Barrett,  3  D.  P.  &  J.  279 ;  see  Buckh  v. 
Bristoic,  13  W.  E.  68. 

And  a  direction  fiiat  the  executors  are  to  retain  their  oosts 
would,  it  seems,  show  that  they  were  not  to  take  beneficially. 
Saltmarsh  v.  Barrett,  supra. 

But  a  reimbursement  clause,  where  there  are  continuing 
trusts,  will  not  have  this  effect.  Romans  v.  Mitchell,  15  W.  R. 
652. 

3.  A  gift  to  a  person  who  is  not  an  executor  or  trustee  "  for 
a  school  or  any  other  purpose  he  pleases,"  or  to  be  distributed 
as  he  thinks  fit,  is  a  beneficial  gift.  Morris  v.  Larkin,  (1902) 
1  Ir.  103;  O'Brien  v.  Condon,  (1905)  1  Ir.  51. 

4.  Residuary  gifts  are  sometimes  made  to  executors  or 
trustees  followed  by  words  authorising  them  to  dispose  of  the 
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property  as  they  think  fit;  the  question  then  arises  whether      ^giyp^ 
they  are  intended  to  take  beneficially  or  not. 


As  a  general  rule,  where  legacies  have  been  given  to  the  th^^eaaef 
executors,  and  the  residue  is  given  to  them  jointly  with  a  direc- 
tion or  authority  that  they  are  to  apply  the  same  as  they  think 
fity  the  executors  take  on  trust  {a)y  and  the  same  is  the  case  if 
the  gift  is  to  the  executor  "  to  enable  him  to  carry  into  effect 
the  purposes  of  the  will"  (6).  Yeap  Cheah  Neo  v.  Ong  Cheng 
Neo,  L.  E.  6  P.  0.  381 ;  Fentan  v.  Nevin,  31  L.  E.  Ir.  478  ; 
Balfe  v.  Halpenny,  (1904)  1  Ir.  186  (o) ;  Barrs  v.  Fcwkes,  2 
H.  &  M.  61  (J).  Gibbs  v.  Bumei/,  2  V.  &  B.  294,  has  not  been 
approved  in  Fllis  v.  Selbt/,  1  M.  &  Cr.  286 ;  Buckle  v.  BrUfow^ 
10  Jur.  N.  S.  1095  ;  Yeap  Cheah  Neo  v.  Ong  Cheng  Neo^  supra ; 
Fcntati  V.  Nevin^  supra, 

5.  If  the  gift  is  to  a  person  subject  to  the  performance  of  5.  Gift  sub- 
certain  trusts,  the  donee  prinid  facie  takes  beneficially  subject  J®ct  to  trusts, 
to  those  trusts,  and  this  construction  is  assisted,  if  the  donee 
is  a  person  whom  the  testator  may  be  expected  to  provide  for 
and  he  is  not  an  executor  or  trustee.  King  v.  Denisony  1 
V.  &  B.  261 ;  Smith  d.  Bentson  v.  King,  16  East,  283  ;  Cart/  v. 
Cari/,  2  Sch.  &  L.  173;  see  2  H.  &  M.  p.  66;  Fcnton  v.  Hawkins^ 
9  W.  E.  300 ;  Clarke  v.  Hilton,  L.  E.  2  Eq.  810. 

If  there  is  a  gift  intended  to  be  beneficial  to  the  legatee,  and 
an  obligation  is  then  imposed  on  the  legatee,  which  does  not 
exhaust  the  subject-matter  of  the  gift,  the  effect  is  the  same 
as  if  it  were  a  gift  subject  to  the  obligation.  Wood  v.'  Cox,  2 
M.  &  Cr.  684 ;  Shelleg  v.  Shellei/,  6  Eq.  640  ;  Irvine  v.  Sullivan, 
8  Eq.  673. 

The  case  is  more  difficult,  if  there  is  a  gift  to  several  persons  Gift  to 
as  joint  tenants  subject  to  trusts  and  those  persons  are  also  subject  to 
executors  or  trustees  of  the  will.     In  such  a  case  the  donees  *""^- 
primd  facie  do   not  take  beneficially,   though  there  may  be 
expressions  in  the  will  sufficient  to  give  them  the  beneficial 
interest  subject  to  the  performance  of  the  trusts.     Baicsofi  v. 
Clarke,  15  Ves.  409;  18  Ves.  247;  Saltmarsh  v.  Barrett,  3 
D.  F.  &  J.  279. 

If  the  gift  is  upon  trust,  primd  facie  the  donee  can  take  Gift  upon 
nothing    beneficially,  though    the    trusts    declared    may    not 
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^^•^       exlmust  the  property.     Wych  v.  Packingtony  3  B.  P.  0.  44; 
'- —  Hobart  v.  Countess  of  Suffolk,  2  Vem.  644 ;   Countess  of  Bristol 


V.  Hungerfordy  ib,  645 ;  Southouse  v.  Bate,  2  V.  &  B.  396 ; 
Watson  V,  Hayes,  6  M.  &  Or.  125 ;  Mullen  v.  Bowman,  1  ColL 
197 ;  Andrew  v.  Andrew,  1  Coll.  686 ;  iope  v.  Gaze,  8  B.  472 ; 
Ellcock  V.  Jfopjj,  3  H.  L.  492 ;  J«  r^  West ;  George  v.  G'row, 
(1900)  1  Ch.  84. 
When  trustee      But  the  question  is  one  of  construction  upon  the  whole  "will, 

tftlces  bene* 

ficuOlj.  and  where  the  donee  in  trust  is  a  wife  or  relative,  whom  the 

testator  may  he  supposed  to  have  intended  to  provide  for,  and 
there  are  other  circumstances  to  assist  the  construction,  the 
proper  conclusion  may  be  that  the  donee  is  to  take  subject 
only  to  the  partial  trusts  declared.  Conningham  v.  MelUsh, 
Prec.  Ch.  31 ;  Eq.  Ab.  273,  pi.  8 ;  2  Vem.  247 ;  Hughes  v. 
Evam,  13  Sim.  496 ;  Williams  v.  Roberts,  4  Jur.  N.  S.  18 ;  27 
L.  J.  Ch.  177 ;  Croome  v.  Croome,  59  L.  T.  582 ;  61  L.  T.  814 ; 
Morrison  v.  M'Ferran,  (1901)  1  Ir.  360. 

4 

Words  indicating  an  intention  that  the  donee  is  to  take 
beneficially,  such  as  for  his  own  use  and  benefit,  or  abso- 
lately  (a),  are  of  course  of  great  weight  in  rebutting  a  trust; 
but  a  separate  use  added  to  a  gift  to  a  woman  {b)  does  not 
necessarily  prevent  her  from  taking  as  trustee.  Wood  v.  Car, 
2  M.  &  Cr.  684 ;  Irvine  v.  Sullivan,  8  Eq.  673  (a) ;  Stubbs  v. 
Sargon,  3  M.  &  Cr.  507;  In  re  Haly's  Trmts,  23  L.  R.  Ir. 
130  (J). 

6.  Trufit  6.  If  the  testator  does  not  use  language  clearly  imposing  a 

fromroe-        trust,  it  must  be  ascertained,  from  a  consideration  of  the  whole 
oatorywordB.   ^j]]^  whether  an  imperative  obligation  was  intended  to  be 
imposed  or  not. 

There  is  a  long  list  of  cases  in  which  words  of  confidence, 
request,  desire,  and  the  like,  following  a  gift,  have  been 
construed  as  imposing  a  trust  on  the  legatee.  ^'In  some  of 
the  older  cases  obligations  were  inferred  from  language,  which 
in  modem  times  would  be  thought  insufficient  to  justify  such 
an  inference"  (per  lindley,  M.E.,  In  re  Williams,  (1897) 
2  Ch.  12,  p.  18) ;  and  the  modem  cases  appear  to  show  that 
such  words  vnHpnmdfacie  not  create  a  trust. 
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Thus,  a  gift  followed    by  such  expressions    as    in    '^  fall        CUp. 
confidence,"    or    in    "full    trust    and    confidence,"  or  "well '- — 


knowing,"  or  the  expression  of  a  desire,  or  request,  or  wish 
that  the  legatee  will  dispose  of  the  property  in  accordance  with 
the  testator's  wishes,  or  even  in  a  certain  specified  manner,  will 
not  now  impose  a  trust  on  the  donee.  Siead  v.  Mellovy  5  Ch.  J). 
225 ;  In  re  Hutchinson  and  Tenant^  8  Ch.  D.  541 ;  In  re  Adams 
and  Kensington  Vestry ^  27  Ch.  D.  394 ;  In  re  Diggks ;  Gregory 
V.  Edmondsony  39  Ch.  D.  253  ;  Clancarty  v.  Clancarty^  31  L.  E. 
Ir.  630;  In  re  Hamilton:  Trench  v.  Hamilton,  (1895)  2  Ch.  370; 
In  re  Williams;  Williams  v.  Williams,  (1897)  2  Ch.  12;  Hill\. 
Hill,  (1897)  1  Q.  B.  483;  Sullivan  v.  Sullivan,  (1903)  1  Ir.  193; 
In  re  Oldfield;  Oldfield  v.  Oldfielcl,  (1904)  1  Ch.  549.  Briggs  v. 
Penny,  3  De  G-.  &.  S.  525 ;  3  Mac.  &  Q.  546,  is  criticised  in 
Stead  V.  Mel  lor,  supra.  Cur  nick  v.  Tucker,  17  Eq.  320 ;  Le 
Marchant  v.  Le  Marchant,  18  Eq.  414,  were  not  approved  in 
In  re  Hutchinson  and  Tenant,  supra. 

Such  cases  as  Ware  v.  Mallard,  21  L.  J.  Ch.  355 ;  16 
Jur.  492  ;  Crully  v.  Cregoe,  24  B.  185  ;  Shovelton  v.  Shocelton, 
32  B.  143,  are  not  easily  reconcilable  with  Webb  v.  Wools, 
2  Sim.  N.  S.  267;  and  their  authority  is  still  further 
diminished  by  the  more  recent  cases. 

In  the  older  cases  the  following  words  have  been  held 
sufficient  to  create  a  trust : 

a.  Words  of    confidence,  such    as  "  trusting  " :    Baker  v.  Words  of 
Mosley,  12  Jur.  740 ;  L^ne  v.  Sullivan,  8  Eq.  673 ;  "  con-  "^^^^^• 
fiding " :    Griffiths  v.   Evans,   5  B.   241 ;    "  not  doubting " : 
Parsons  v.  Baker,  18  Ves.  476  ;    "  firm  conviction  " :  Batmes  v. 

Grant,  2  Jur.  N.  S.  1127;  26  L.  J.  Ch.  92;  "full  beKef": 
Fordham  v.  Speight,  23  W.  R.  782. 

b.  Words  of    request    and    entreaty,   such  as  "  entreat " :  Worda  of 
Prevost  V.  Clarke,  2  Mad.  458 ;  "  require  and  entreat "  :  Taylor  "^'*«"*- 
V.  George,  2  V.  &  B.  378 ;    "  wish  and  request " :  Foley  v. 
Pat^,  5  Sim.  138  ;  2  M.  &  K  138 ;  "  dying  request " :  Pierson 

V.  Garnet,  2  B.  C.  C.  38,  226 ;  "  request "  :  Fade  v.  Fade,  6 
Mad.  118 ;  "  beg  " :  Corbet  v.  Corbet,  I.  R  7  Eq.  456 ;  "  dying 
wish":  Godfrey  v.  Godfrey,  11  W.  E.  654;  "last  wiU": 
Hinxman  v.    Poynder,  5    Sim.   546 ;    "  wish    and    desire " : 
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Chap. 


Words  of 
advice. 


Trust  not 
created  hj 
precatory 
words  if 
property  or 
objects  un- 
certain. 


Uncertainty 
as  to  what  is 
to  be  done. 


as  to  pro- 
perty; 


Liddard  v.  Liddardy  28  B.  266 ;    see  Tea^ddle  v.  Braiihwaite^ 
5  Ch.  D.  630  ;  "  desire  "  :  Harding  v.  6?/yn,  1  Atk.  469. 

c.  Even  words  of  advice  and  recommendation,  such  as 
"  advise  "  :  Parker  v.  Bolton^  5  L.  J.  Ch.  98  ;  "  recommend  "  : 
Tibbets  v.  Tibbets,  19  Ves.  656;   Jac.  317;   Horicood  v.  West^ 

1  S.  &  St.  387;  Ford  v.  Fowler,  3  B.  146 ;  Malim  v.  Keighley, 

2  Ves.  Jun.  333,  529. 

Where  a  precatory  trust  was  established  in  favour  of  children, 
it  was  held  that  the  trustee  could  attach  a  separate  use  to  the 
shares  of  females.     Willis  v.  Kymer,  7  Ch.  D.  181. 

But  though  words  of  doubtful  meaning  may  impose  a  trust, 
it  is  clear  that  they  will  not  do  so,  if  the  language  used  leaves 
it  uncertain,  either  what  the  legatee  is  to  do,  or  what  property 
is  to  be  applied  in  doing  it,  or  in  whose  favour  the  application 
is  to  be  made. 

a.  Therefore  mere  expressions  of  a  desire  that  the  donee 
will  be  kind  to :  Buggim  v.  Yates ,  9  Mod.  122 ;  8  Vin.  Ab. 
72,  pi.  27 ;  remember :  Bardsicell  v.  Bardswell,  9  Sim.  219 ; 
consider:  Sale  v.  MoorCy  1  Sim.  534;  deal  justly  by:  Popey. 
PopCy  10  Sim.  1 ;  educate  and  provide  for :  Macnab  v.  Whit- 
bread,  17  B.  299  ;  Winch  v.  Brutton,  14  Sim.  379  ;  Fox  v.  Fox, 
27,  B.  301 ;  Motrin  v.  Morrin,  19  L.  R,  Ir.  37 ;  take  care  of : 
In  re  Moore;  Moore  v.  Roche,  55  L.  J.  Ch.  418  ;  54  L.  T.  231 ; 
34  W.  R.  343  ;  or  do  justice  to :  Ellis  v.  Ellis^  23  W.  R.  382, 
a  certain  class  of  persons,  will  raise  no  trust. 

b.  Though  some  property  may  be  mentioned  out  of  which 
the  trust  is  to  be  performed,  this  is  not  enough,  if  it  is  not 
clear  what  the  property  is;  as  if  the  donee  is  requested  to 
give  "  whatever  she  can  transfer  " :  Flint  v.  HngJ^s,  6  B.  342 ; 
or  the  bulk :  Palmer  v.  Simmonds,  2  Dr.  221 ;  or  "  when  no 
longer  required  by  her  "  :  Mussoorie  Bank  v.  Ratjnor,  7  App.  C. 
321,  P.  C. ;  or  if.  the  precatory  words  apply  not  only  to  the 
property  given  by  the  testator,  but  to  all  the  property  of  the 
legatee:  Fade  v.  Fade,  5  Mad.  118;  Lechmere  v.  Latie,  2 
M.  &  K.  197 ;  Parnall  v.  Pamall,  9  Ch.  D.  96,  see  Knight  v. 
Bonghton,  3  B.  148 ;  11  CI.  &  F.  513 ;  or  only  to  so  much  as 
the  legatee  does  not  dispose  of.  Bland  v.  Bland,  2  Cox,  349 ; 
Wihon  V.  Major,  1 1  Ves.  205  ;   Pushnan  v.  Filliter,  3  Ves.  7  ; 
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Cowman  y.  Harrison^  10  Ha.  234  ;  Green  v.  Marsden,  1  Dr.  646 ;        Chap, 
see  In  re  Pounder,  56  L.  J.  Ch.  113.  — ' ! — 


c.  If  the  donee  has  a  wide  discretion  as  to  the  objects  to  as  to  objects, 
be  benefited,  so  that  it  is  uncertain  whom  the  testator  meant, 
the  Court  will  infer  that  precatory  words  were  not  intended  to 
create  an  imperative  trust.    Bernard  v.  MinshuU^  Jo.  276,  287. 

Thus,  where  there  is  absolute  power  of  disposal  with  a 
confidence  expressed  that  the  donee  will  dispose  of  the 
property  according  to  the  testator's  wishes,  where  none  are 
expressed,  there  is  no  trust.  Reid  y.  Atkinsony  I.  E.  5  Eq. 
162,  373 ;  Creagh  v.  Murphy,  I.  E.  7  Eq.  182. 

Though  words  are  used,  such  as  "  family,"  "  relations," 
or  "heir,"  to  which  the  Court  would  give  a  meaning  in  a 
direct  gift,  no  trust  will  be  implied  if  it  is  uncertain  what  the 
testator  meant  by  them.  Harland  v.  Trigg^  1  B.  C.  C.  142 ; 
Wright  V.  Atkyna,  17  Ves.  255  ;  1  V.  &  B.  313  ;  19  Ves.  299 ; 
T.  &  K.  143 ;  Bug.  Prop.  388 ;  Williams  v.  Williams,  1  Sim. 
N.  S.  358  ;   Green  v.  Marsden,  1  Dr.  646  ;  Meredith  v.  Heneage, 

1  Sim.  542;  Beeves  v.  Baker,  18  B.  372;  Greene  v.  Greene,  I.  E. 
3  Eq.  90,  629. 

No  trust  will  be  implied  from  precatory  words : 

a.  Where  the  donee  may  at  his  discretion  apply  the  property  Precatory 
to  other  purposes.     Lefroy  v.  Flood,  4  Ir.  Ch.   1 ;    Ctirtis  v.  ^^expufned 
Rippon,  5  Mad.  434 ;  House  v.  House,  23  W.  E.  22 ;   Ex  parte  «°.*»«  "°*  \ 
Payne,  2  T.  &  C.  Ex.  636. 

h.  Or  where  there  is  an  express  direction  that  the  donee's 
absolute  interest  is  not  to  be  curtailed.  Huskisson  v.  Bridge, 
15  Jut.  738 ;  Eaton  v.  Waits,  4  Eq.  151. 

c.  Where  the  precatory  words  are  stated  not  to  be  obligatory. 
Young  v.  Martin,  2  T.  &  C.  C.  582 ;   Shepherd  v.  Nottidge, 

2  J.  &  H.  766 ;  In  re  Botid ;  Cole  v.  Haices,  4  Ch.  D.  238. 

d.  Or  where  the  donee  is  to  take  free  and  unfettered. 
Meredith  v.  Heneage,  1  Sim.  542 ;  10  Pr.  306 ;  Hoy  v.  Master, 
6  Sim.  568 ;   White  v.  Briggs,  15  Sim.  33. 

7.  The  decisions  upon  gifts  to  a  parent  for  the  benefit  of  7.  Gift  to 
himself  and  his  children  run  into  fine  distinctions.  Een^t  oi 

It  may  be  that  the  parent  takes  absolutely,  or  that  he  takes  ^dren*^^ 
subject  to  some  obligation  to  the  children,  or  that  he  and  thft 
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Chap. 


Gift  to  be  at 
disposal  of 
parent. 


When  parent 
takes  as 
trustee  with 
discretionary 
powers. 


When  parent 
trustee  only. 


Gift  for  main- 
tenance. 


children  take  oonourrent  interest,  or  that  the  parent  takeg  for 
life  with  remainder  to  the  children  (see  ant€f  p.  395),  or  that  he 
is  a  mere  trustee  for  the  children  and  takes  nothing  benefldallj. 

A  gift  to  the  testator's  widow  to  be  at  her  disposal  in  any 
way  she  may  think  best  for  the  benefit  of  herself  and  family 
imposes  no  trust  upon  the  widow.  The  widow  is  to  be  the 
judge  of  what  she  is  to  have  and  what  the  children  are  to 
have,  and  that  is  a  trust  which  the  Court  will  not  execute. 
Lambe  v.  Eames,  6  Ch.  597,  where  Crockett  v.  Crockett^  2  Ph. 
553,  is  considered;  M^AIinden  v.  M^Altnden,  I.  R.  11  Eq.  219  ; 
Morrin  v.  Morrin,  19  L.  E.  Ir.  37 ;  see  Webb  v.  Wboh^  2  Sim. 
N.  S.  267. 

On  the  other  hand,  the  gift  may  be  so  expressed  as  to  impose 
on  the  parent  some  trust  for  the  benefit  of  the  children,  though 
he  may  have  a  discretion  as  to  the  interest  which  the  children 
are  to  take.  Haikes  v.  Ward,  1  Ha.  445 ;  Conolly  v.  Farrell^ 
8  B.  347 ;  Woods  v.  Woods,  1  M.  &  Cr.  401 ;  Godfrey  v. 
Godfrey,  2  N.  R.  16;  11  W.  R.  554;  Hart  v.  Tnbe,  32  B.  279; 
1  D.  J.  &  S.  418 ;  Bibby  v.  Thompson,  32  B.  646;  In  re  Haly^s 
Trusts,  23  L.  R.  Ir.  130 ;  In  re  0' Flanagan  and  Ryan,  (1905) 
1  Ir.  280. 

Or  the  parent  may  take  for  life  with  power  to  appoint  to  the 
children.  Evam  v.  Evans,  12  W.  R.  508 ;  Talbot  v.  O^Sullkan^ 
6  L.  R.  Ir.  302 ;  see  In  re  Rae,  1  L.  R.  Ir.  174. 

Again,  the  parent  may  take  merely  as  a  trustee  for  his 
children.  If,  for  instance,  the  gift  is  to  the  parent  to  be 
disposed  of  among  the  children,  or  to  be  appropriated  for  the 
children,  or  similar  expressions.  Blakeney  v.  Blakeney,  6  Sim. 
52;  Wetherell  v.  WUson,  1  Kee.  80;  Pilcher  v.  Randall,  9 
W.  R.  251 ;  In  re  Roper's  Ti^ts,  11  Ch.  D.  272 ;  40  L.  T.  97; 
In  re  Ilah/s  Trusts,  23  L.  R.  Ir.  130. 

When  the  gift  is  to  the  parent  for  the  maintenance  of  the 
children,  if  the  maintenance  of  the  children  can  be  looked 
upon  as  the  motive  of  the  gift,  the  parent  takes  absolutely. 
Brown  v.  Casamajor,  4  Ves.  498 ;  Hammond  v.  Neame,  1  Sw.  35 
(a  strong  case)  ;  Bond  v.  Dickinson,  33  L.  T.  221 ;  see  Bnggs  v. 
Sharp,  20  Eq.  317,  and  cases  cited  supra. 
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Again,  the  gift  may  be  bo  expressed  as  to  entitle  the  parent        Chap, 
to  the  gift  subject  to  the  obligation  of  maintaining  the  children 


-  t-t  •      •!  Q-ift  Babieot 

SO  far  as  they  require  it.  to  obHgation 

This  is  the  case  if  the  gift  is  to  the  testator's  widow  for  her  ^  "^toi"- 
use  and  benefit  and  for  the  maintenance  of  his  children,  or  to 
her  subject  to  the  obligation  of  maintaining  the  children. 

In  such  oases  the  Court  will  not  interfere  with  the  parent's 
discretion  so  long  as  it  is  honestly  exercised.  But  it  will,  if 
necessary,  administer  the  trust  and  direct  an  inquiry  to  bring 
out  the  facts. 

If  the  will  does  not  impose  a  limit,  maintenance  may  be 
allowed  to  a  child  requiring  it  who  has  attained  twenty-one, 
and  also  to  a  married  daughter.  Costabadie  v.  Costabadiey  6 
Ha.  410 ;  Longmore  v.  Elcumy  2  T.  &  0.  C.  363 ;  Conolly  v. 
Farrelly  8  B.  347 ;  Carr  v.  Uving,  28  B.  654 ;  33  B.  474 ; 
Scott  V.  Kpy,  35  B.  291 ;  Ben^y  v.  Briant,  2  Dr.  &  S.  1 ;  In  re 
Booth:  Booth  v.  Booths  (1894)  2  Ch.  282;  In  re  G.,  (1899) 
1  Ch.  719;  see  Camden  v.  Benson^  4  L.  J.  N.  S.  266;  and 
Bowden  v.  Laingj  14  Sim.  113,  where  a  married  daughter  was 
held  not  entitled  to  maintenance. 

A  mother  Uving  in  adultery,  though  she  supports  her 
children,  will  not  be  considered  as  properly  performing  the 
obligation  cast  upon  her  by  the  will,  and  the  Court  will  in  such 
a  case  administer  the  fund.  Castle  v.  Cantle^  1  De  G.  &  J.  532 ; 
In  re  G^.,  supra. 

Where  the  interest  upon  legacies  ffiven  to  children  is  directed  ^i'*»  ^  *^® 

^  ,  ,  ,        parent  to  be 

to  be  paid  to  their  parents,  and  applied  by  them  for  their  main-  applied  for 
tenance,  the  parents  take  subject  to  no  account.     Hammond  v.  tenance  of  his 
Neatney  1  Sw.  35  ;  Berkeley  v.  Swinburne,  6  Sim.  613  ;  Hadow  v.  ''^^^^' 
Hadoic,  9  Sim.  438;  Browne  v.  Paull,  1  Sim.  N.  S.  92. 

And  a  gift  to  the  parent  for  the  benefit  or  maintenance  of 
himself  and  his  children  may  be  paid  to  the  parent.  Cooper  v. 
Thornton,  3  B.  C.  C.  96,  186 ;  Robhison  v.  TicMl,  8  Ves.  142 ; 
Re  Robertson's  Trust,  6  W.  R.  405. 
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Cliftp. 


-  YI. — ^Legacies  given  to  Benefit  a  Legatee  in  a 

PARTICULAR  WAY. 

Legacy  to  a         1.  A  legaoj  giyen  to  a  person  for  a  particular  purpose  for 

a^ied  in  a     ^^^  benefit  of  the  legatee,  as  to  bind  him  apprentice  {a) ;   to 

w*a  ^*f^^      purchase  a  house  (J) ;  to  establish  a  business  (c) ;  to  purchase 

benefit  of  the  a  commission  (d) ;  to  pay  o£E  a  mortgage  {e) ;  to  cany  on  mines 

which  the  testator  sells  (/),  is  good  though  the  purpose  fails 

or  becomes  incapable  of  execution.      Barlotc  v.  Chranty  1  Vem. 

255 ;  Nevill  v.  Nevill^  2  Vern.  431 ;  Barton  v.   Cooke,  5  Ves. 

462  (a) ;    Knox  v.  Ilothamy  15  Sim.  82 ;   Bowling  v.  BoicUngj 

(1902)  1  Ir.  79  (J) ;  Gough  v.  BuU,  16  Sim.  45  (c) ;   Leche  v. 

Lord  Kilmorey,  T.  &  R.  207 ;  Cope  v.   Wilmot,  1  Goll.  396 ; 

Palmer  v.  Flower,  13  Eq.  250  (d) ;  Lockhart  v.  Hardy,  9  B.  379 ; 

Adams  y,  Lopdell,  25  L.  E.  Ir.  311(e);   Parsons  v.  Coke,  6 

W.  R  715  (/). 

A  gift  of  a  sum  sufiScient  to  pay  the  estate  duty  payable  by 
A  imposes  no  obligation  on  A  to  apply  the  money  in  paying  the 
duty.     Uarl  of  Mexborough  v.  Savile,  88  L.  T.  131. 

Under  a  trust  to  lay  out  5,000/.  in  planting  trees  on  a  settled 
estate,  the  5,000/.  was  held  to  belong  to  the  owners  of  the 
estate.  In  re  Bowes;  Earl  Strathmore  v.  Vane,  (1896)  1  Oh. 
507. 

And  the  interest  of  a  fund  directed  to  be  set  aside  to  pay  the 
rent  of  leaseholds  settled  by  the  will,  which  had  to  be  sold,  was 
held  payable  to  the  person  who  would  have  been  tenant  for  life 
of  the  leaseholds.  Earl  of  Lonsdale  v.  Countess  of  Berchtoldt,  3 
K.  &  J.  185. 

The  legacy  will  not  be  cut  down  to  the  amount  actually 
required  for  the  named  purpose,  unless  the  surplus,  after  satis- 
fying that  purpose,  is  expressly  given  over.      In  re  Lee^s  Tt^sts, 
I.  R.  10  Eq.  167. 
Bistinotlon  2.  If  the  purpose  for  which  the  money  is  given  is  not  merely 

purpose  it  not  *^®  benefit  of  the  legatee,  but  also  the  gratification  of  some 
w*fit*f^  wish  of  the  testator,  the  question  is,  which  is  the  primary 
the  legatee,     object  P   Be  Skinner^ s  Trust,  1  J.  &  H.  102. 
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Chap. 

Vn, — ^Discretionary  Trusts.  xxxix. 


1.  A  gift  to  trustees  upon  trust  to  dispose  of  the  same  as  Biecretion  if 

too  wido  is 

they  think  fit  is  too  uncertain  to  be  carried  out  by  the  Court,  void, 
and  is  therefore  void.     Fowler  v.  Garlike,  1  li.  &  M.  232 ;  Ellis 
V.  Selbf/y  1  M.  &  Or.  294 ;  Buckle  v.  Bristow,  10  Jur.  N.  S.  1095; 
Yeap  Chmh  Neo  v.  Ong  Cheng  Neo,  L.  R.  6  P.  C.  381 ;  Fenfon 
V.  Nevin,  31  L.  E.  Ir.  478. 

2.  If  a  discretion  is  given  to  trustees  to  apply  a  fund  for  the  Wide  dis- 
benefit  of  an  individual,  and  the  mode  of  application  is  so  wide  f^  i^ne^t^o^ 
as  to  lead  to  the  inference,  that  the  primary  object  was  to  benefit  ^^  individual, 
the  individual,  he  may  be  entitled  to  the  fund,  though  the 

trustees  do  not  exercise  their  discretion,  or  the  individual  to  be 
benefited  dies  before  they  can  do  so.  This  may  be  the  case, 
even  if  there  is  a  gift  over  of  so  much  as  is  not  applied.  Gough 
V.  Bult,  16  Sim.  45  ;  Gude  v.  Worthington,  3  De  G.  &  S.  389 ; 
In  re  Johnston:  Mills  v.  Johnston,  (1894)  3  Ch.  204. 

And  a  discretion  to  trustees  may  amount  to  a  gift,  for 
instance,  a  direction  that  if  a  daughter  follows  the  paths  of 
virtue  and  obedience  to  the  wishes  of  his  wife  and  executors 
they  may  give  her,  by  instalments  when  they  think  proper, 
200/.    Maud  v.  Maud,  27  B.  615. 

And  a  discretion  to  maintain  a  person  may  be  so  expressed 
83  to  be  in  effect  obligatory.  Foley  v.  Parry,  2  M.  &  K.  138 ; 
Kilvington  v.  Gray,  10  Sim.  293 ;  Batt  v.  Anns,  11  L.  J.  Ch.  52. 

3.  In  some  cases  upon  informal  wills   a  power  given  to  Discretion 
trustees  to  apply  a  sum  for  a  legatee  in  a  particular  way  has  power  of 
been  held  equivalent  to  a  power  of  advancement,  imder  which  ^^^<'«™«'**- 
a  legatee  cannot  claim  anything  not  wanted  for  the  purpose. 

Leicis  V.  Leicis,  1  Cox,  162  ;  Robinson  v.   Cleator,  15  Ves.  526  ; 
Coicper  V.  Mantell,  22  B.  231 ;  In  re  Ward's  Trusts,  7  Ch.  726. 

4.  Testators  sometimes  desire  that  a  fund  shall  be  applied  Intention  to 

secure  the 

only  for  the  personal  benefit  of  the  legatee,  so  that  it  cannot  personal 
be  alienated  by  him  or  taken  by  his  creditors.     This  object  can  le^tee. 
bfe  attained  by  means  of  a  discretionary  trust.     If  the  trust  is 
properly  penned,  the  legatee  will  be  entitled  only  to  so  much  as 
the  trustees  in  their  discretion  think  fit  to  apply  for  the  purpose 
mentioned  by  the  testator.     If  the  trustees  refuse  to  exercise 
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^^p.       their  discretion,  or  do  not  exeroifle  it  fairly,  the  Court  will 

—  inquire  how  much  ought  to  be  applied. 

Thus  a  trust  to  apply  the  whole  or  any  part  of  the  income 
or  capital  of  a  fund  for  the  maintenance  of  A  does  not  entitle 
him  to  more  than  is  required  for  the  purpose,  and  if  the  fund 
is  reversionary,  and  A  dies  before  it  falls  into  possession,  his 
legal  personal  representatives  are  not  entitled  to  anything. 
In  re  Sanderson^ s  Trusty  3  K.  &  J.  497  ;  Re  Stanger;  Moorsom 
V.  Tate,  64  L.  T.  693  ;  60  L.  J.  Ch.  326 ;  39  W.  B.  455. 

FK>teoted  lif e  5.  Questions  of  a  similar  kind  arise  upon  protected  life 
interests,  where  income  payable  to  a  tenant  for  life  is  given  to 
trustees  upon  a  discretionary  trust  in  the  event  of  alienation  by 
or  bankruptcy  of  the  tenant  for  life. 

Income  to  bo        a.  li  there  is  a  trust  to  apply  the  income  of  property  for  the 

applied  for  .  ,  f  ^  "^  ,     ,  , 

benefit  of  one  mamtenance  and  support  of  one  person,  and  the  trustees  have 

^  ^^ '  only  a  discretion  as  to  the  mode  of  application,  but  cannot 

deprive  the  beneficiary  of  any  part  of  the  income,  the  income 

passes  to  his  alienee  or  trustee  in  bankruptcy.     Cheen  v.  SpicePy 

1  B.  &  M.  395  ;  Tounghmband  v.  Oisbome,  1  Coll.  400. 

Disoretion  to        b.  Where,  under  a  similar  trust,  the  trustees  have  a  discretion 

for  one  or  ^    to  accumulate  the  whole  or  part  of  the  income  for  the  benefit  of 

more  perBona.  p^j^Q^g  other  than  the  original  beneficiary,  the  income  does  not 

pass  to  his  alienee  or  trustee  in  bankruptcy.     Sfioicden  v.  Dales, 

6  Sim.  524 ;  Ttcopeni/  v.  Peyton,  10  Sim.  487;  Re  Bullock ;  Good 

V.  Lickorish,  60  L.  J.  Ch.  341 ;  64  L.  T.  736 ;  39  W.  R.  472. 

But  in  such  a  case,  if  the  trustees  pay  or  deliver  money  or 
goods  to  the  beneficiary,  or  appropriate  money  or  goods  to  be 
paid  or  delivered  to  him,  the  money  or  goods  pass  to  his  alienee. 
In  re  Coleman:  Henry  v.  Strong,  Z9  Ch.  D.  443;  Re  Neil; 
Hemming  v.  Neil,  62  L.  T.  649;  see  In  re  Ashby;  Ex  parte 
Wreford,  (1892)  1  Q.  B.  872. 
Inoomotobe  c.  Where  there  is  a  trust  for  the  benefit  of  a  class,  no 
benefit  of  a  member  of  which  can  be  excluded  from  the  benefits  of  the 
trust,  so  much  of  the  income  as  is  properly  applicable  for  the 
benefit  of  any  member  goes  to  his  alienee.  Thus,  where  there 
is  a  trust  for  the  maintenance  and  support  of  A,  his  wife  and 
children  I  and  A  alienates  his  interest,  either  before  the  trust 
arises  or  during  its  continuance,  A's  alienee  will  be  entitled  to 
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BO  much  of  the  income  as  is  not  required  for  the  maintenance        Chap. 
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and  support  of  A's  wife  and  children.     Page  v.  Way^  3  B.  20  ; 


Kearnley  v.  Woodcock^  3  Ha.  185 ;  Wallace  v.  Anderson,  16 
B.  5S3.  Goddcn  v.  Crowhurst  (10  Sim.  642)  went  too  far 
in  giving  nothing  to  the  assignee  in  bankruptcy ;  Rippon 
V.  Norton  (2  B.  63)  is  wrong ;  see  In  re  ColemaUy  39  Ch.  D. 
443,  p.  448. 

d.  But  where  a  trust  for  the  benefit  of  a  class  is  exclusive,  so  Power  of 
that  the  trustees  are  not  bound  to  employ  any  part  of  the  ^Z^Ip^ 
income  for  the  benefit  of  any  one  member,  so  much  only  of  the  membere  of 

^  ft  OLftoo. 

moome  goes  to  the  alienee  of  a  member  as  the  trustees  pay  or 
appropriate  for  payment  to  liim.  In  re  Coknmn^  supra,  A 
trust  for  the  maintenance  of  A,  his  wife  and  children,  or  any  of 
them,  is  an  exclusive  trust  within  this  rule.  Lord  v.  JBunn, 
2  T.  &  C.  0.  98 ;  Solmes  v.  Peiiney,  3  K.  &  J.  90  ;  Be  Neil; 
Hemming  v.  Nelly  62  L.  T.  649. 

6.  Where  trustees  have  a  discretionary  power  enabling  them  Duration  of 
to  defeat  a  previous  vested  gift,  the  discretion  may  be  exercised       ^  ^^°" 
after  the  alienation  or  bankruptcy  of  the  beneficiary,  although, 

if  it  is  not  exercised,  an  absolute  interest  in  the  property  would 
pass  to  the  alienee.  Coe^a  Timat^  4  K.  &  J.  199 ;  Chambers  v. 
Smith,  3  App.  0.  795. 

7.  Where  a  discretionary  trust  arises  upon  alienation,  the  Time  from 
discretionary  trust  does  not  affect  income  which  has  become  i^tiona^ 
due  before  alienation,  or  is  in  the  hands  of  the  trustees  ready  t^*  tak«fl 
for  application  before  that  time.     In  re  Sampson ;  Sampson  v. 
Sampsan,  (1896)  1  Ch.  630. 
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GIFTS  OP   ANNUITIES. 


Chftp.  XL. 

Annmty  and 

nnt-ohargfe 

diflting^oished. 


AjmnitT 
charged  on 
land. 


Right  to 
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I. — Characteristics  of  Annuities. 

An  annuity  charged  upon  lands  deyised  in  lee  is  a  legal  rent- 
charge,  even  though  it  may  be  given  to  a  person,  his  executors 
and  administrators.  Ramsay  v.  Thorngate^  16  Sim.  575 ;  see 
Martin  v.  Uayncs,  29  L.  E.  Ir.  416. 

A  gift  of  a  rent-charge  without  more  charges  all  the  testator's 
lands.     Ex  parte  McDowal,  5  Jur.  N.  S.  553. 

A  direction  that  an  annuity  is  to  be  a  charge  on  certain  land, 
following  a  gift  of  the  annuity,  does  not  make  the  annuity  a 
rent- charge  payable  only  out  of  the  land  (a).  But  if  the  annuity 
is  called  a  rent-charge,  or  express  powers  of  distress  and  entry 
are  given,  or  there  are  other  similar  indications  of  intention,  the 
annuity  may  be  converted  into  a  rent-charge  (6).  In  re  Tren- 
chard;  Trenchard  v.  TrencJiard^  (1905)  1  Ch.  82  (a) ;  Lomax  v. 
Lomax,  12  B.  290 ;  Shipperdson  v.  Toicer,  1  T.  &  C.  C.  441  ; 
Ion  V.  Ashton,  28  B.  379 ;  Sinnett  v.  Herbert,  12  Eq.  201,  206  ; 
Patching  v.  Barnetty  51  L.  J.  Ch.  74  ;  Buckley  v.  Buckley ,  19 
L.  R.  Ir.  544;  Greer  v.  Waring,  (1896)  1  Ir.  427  (6). 

If  an  annuity  is  charged  on  land,  a  right  to  distrain  is  attached 
to  it  by  statute  4  Geo.  II.  c.  28,  s.  6.  Buttery  v.  Robinsofi,  3 
Bing.  392 ;  Sollory  v.  Leaver,  9  Eq.  22 ;  Kelsey  v.  Kekey,  17 
Eq.  496 ;  and  see  the  Conveyancing  Act,  1881  (44  &  46  Vict, 
c.  41),  s.  44. 

In  Sollory  v.  Leaver  (9  Eq.  22),  it  was  held  tliat  an  annuitant 
whose  annuity  was  charged  on  land  was  not  entitled  to  a  receiver, 
as  he  could  distrain.  But  since  the  Judicature  Act,  1873  (36  & 
37  Yict.  c.  66),  s.  25  (8),  the  Court  has  discretion  to  appoint  a 
receiver  whenever  it  is  just  or  convenient. 
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But  an  annuitant  cannot  claim  against  a  devisee  in  possession     Chap.  XL. 


an  account  of  back  rents  accrued  before  a  receiver  was  appointed.  Back  rants. 
Garfitt  V.  Allen^  37  Ch.  D.  48  ;  see  In  re  Marquis  of  Angksea : 
Paget  v.  Marquis  of  Angksea^  17  Eq.  283. 

An  annuity  may  be  given  so  as  to  be  a  charge  only  upon  a  Charge  on 
reversion,  though  it  is  to  commence  from  the  testator's  death. 
Jackson  v.  Hamiltony  9  Ir.  Eq.  430 ;  3  J.  &  Lat.  702 ;  Pettinger 
V.  Ambler,  34  B.  542 ;  In  re  Williams,  64  L.  J.  Ch.  349. 

If  a  rent-charge  is  given  charged  upon  certain  land  devised  Bent-ohargo 
by  the  will,  and  it  turns  out  that  part  of  the  land  did  not  if  some  of  the 
belong  to  the  testator,  the  devisee  of  the  rest  must  bear  the  ^^^^^^ 
whole  rent-charge.     The  rent-charge  does  not  abate  in  proper-  paramount, 
tion  to  the  diminished  value  of  the  land.     Roche  v.  Jw^dan, 
(1896)  1  Ir.  494,  not  following  Jackson  v.  Hamilton^  9  Ir.  Eq. 
430  ;  3  J.  &  Lat.  702. 

But  if  A,  upon  a  grant  of  land  to  B,  reserves  to  himself  a 
rent-charge,  and  B  is  evicted  from  part  of  the  land,  the  rent- 
charge  will  be  apportioned.  Hartley  v.  Maddocks,  (1899)  2  Ch. 
199. 

Where  property  is  given  subject  to  an  annuity,  the  annuitant  Security  for 
is  not  entitled  to  have  the  property  sold  and  secured,  as  long  as       '"^' 
the  annuity  is  properly  paid.     Re  Potter ;  Potter  v.  Potter,  50 
L.  T.  8  ;  In  re  Parry ;  Scott  v.  Leak,  42  Ch.  D.  570. 

An  annuitant,  whose  annuity  is  charged  upon  the  income  of 
the  residuary  estate,  is  entitled  to  have  a  sufficient  sum  set  aside 
in  2|  per  cent.  Consols  to  secure  the  annuity,  and  subject  to 
that  the  residue  will  be  distributed.  Harbin  v.  Mastennan, 
(1896)  1  Ch.  351. 

An  annuitant  whose  annuity  is  charged  upon  freeholds  and  Right  to 
residue  is  entitled  to  have  the  estate  administered  in  order  to 
ascertain  the  residue.     Wollaston  v.  Wollaston,  7  Ch.  D.  58. 

A  rent-charge,  though  charged  upon  realty  and  personalty, 
will  be  looked  upon  as  issuing  out  of  the  realty  alone.  Butt's 
Case,  7  Rep.  23a ;  Co.  litt.  147a ;  Richardson  v.  Nixon,  7  Ir. 
Eq.  620  ;  Solloi^  v.  Leaver,  9  Eq.  22. 

There  cannot  be  at  law  a  use  upon  a  use.  The  statute  executes  l^^  may  be 
the  first  use  and  the  subsequent  uses  create  trusts  or  equitable  of  seisin  of 
estates  only.     But  annuities  and  rent-charges  are  an  exception  i/^Stauw 

V  jrO  Upon  a  uae. 
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Chap.  XL.     to  the  rule.     If  there  is  a  devise  unto  and  to  the  use  of  A  and 

his  heirs  to  the  use  that  B  may  receive  a  rent,  B  has  a  legal 

rent-oharge.  CromwelCs  Case^  2  Rep.  69a  ;  Gilbertson  v.  RichardH^ 

4  H.  «&  N.  277,  296 ;  Hanly  v.  Carroll,  (1906)  1  Ir.  166. 

The  rale  in  The  rule  in  Shelley^ B  Case  and  the  other  technical  rules  of 

applies  to        construction  apply  to  the  limitations  of  a  rent-charge.     Drew  v. 
rentrehargree.    ^^^^.^^  j   jj   7  ^q.  413 ;  8  lb.  260. 

A  rent-charge  is  entailable,  but  if  an  estate  tail  is  created  in 
a  rent-charge,  and  no  remainder  in  fee  is  limited,  the  tenant 
in  tail  cannot  create  more  than  a  base  fee.  Co.  Litt.  298a, 
note  2 ;  Chaplin  v.  Chaplin,  3  P.  W.  229. 

An  annuity,  given  out  of  personal  assets,  if  given  with  words 
of  inheritance,  will  devolve  like  real  estate. 

Such  an  annuity,  however,  not  being  within  the  Statute  de 
DoniSj  cannot  be  entailed.  A  devise,  therefore,  of  a  personal 
annuity  to  A  and  the  heirs  of  his  body,  gives  A  a  fee  simple 
conditional.  Earl  of  Stafford  v.  Buckley,  2  Ves.  Sen,  170 ; 
Turner  v.  Turner,  Amb.  776;  1  B.  C.  C.  316. 

But  an  annuity,  though  given  with  words  of  inheritance,  is, 
for  all  other  purposes  than  descent,  personalty.    Earl  of  Stafford 
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exoept  for 

Snrposesoi 
erolution. 


Direction  to 
lay  oat  enm 
in  porohase 
of  annuity. 


Direction  to 
purchase 
annuity 
of  certain 
amount. 


then,  1  B.  0.  C.  377 ;  Aubin  v.  Daly,  4  B.  &  Aid.  69 ;  Radbum 
V.  Jervis,  3  B.  450. 

And  an  annuity  charged  upon  real  and  personal  estate,  but 
given  without  words  of  limitation  appropriate  to  realty,  is 
personal  estate.  Taylor  v.  Martindale,  12  Sim.  158  ;  Parsons  v. 
Parsons,  8  Eq.  260  ;  Joynt  v.  Richards,  11  L.  R.  Ir.  278  ;  see 
Martin  v.  Haynes,  29  L.  B.  Jr.  416. 

A  direction  to  lay  out  a  specified  sum  in  the  purchase  of  an 
annuity  for  the  life  of  A  vests  that  sum  in  the  annuitant, 
whether  the  annuity  is  in  possession  or  reversion.  Yates  v. 
Compton,  2  P.  W.  308 ;  Barnes  v.  Rowley,  3  Ves.  305 ;  Bayley 
V.  Bishop,  9  Ves.  6 ;  Palmer  v.  Craufurd,  3  Sw.  482  ;  see  Smith 
V.  King,  1  Buss.  363. 

So  if  there  is  a  direction  to  purchase  a  Q-ovemment  annuity 
of  a  given  amount,  the  annuitant  is  entitled  to  the  amount 
required  to  purchase  the  annuity  as  from  the  testator's  death, 
though  he  may  die  before  the  time  when  the  annuity  was  to  be 
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purchased,  or  within  a  year  from  the  testator's  death.      Dawson     Chftp.  XL. 
V.  Hearn,  1  E.  &  M.  606 ;  Ford  v.  Batley,  17  B.  303 ;  In  re 
Robbifis:  Bobbins  v.  Legge,  (1907)  2  Ch.  8;  see  In  re  Mahbett : 
Pitman  v.  Holborroic,  (1891)  1  Ch.  707. 

If  the  annuitant  was  a  married  woman  with  a  restraint  on 
anticipation,  the  purchase-money  nevertheless  belongs  to  her 
estate.     In  re  Ross:  Ashton  v.  iZoss,  (1900)  1  Cli.  162. 

The  annuitant  is  entitled  to  the  fund  though  there  may  be  a  What 
direction  that  he  is  not  to  be  allowed  to  accept  the  value  of  the  Swaffident 
annuity  [a) ;  though  the  trustees  are  empowered  to  apply  the  J^^^^f^^® 
annuity  for  the  benefit  of  the  annuitant  if  incapacitated  (6) ;  of  ^ and. 
though  there  is  a  restraint  upon  anticipation  where  the  annuitant 
is  not  a  married  woman  (c).     Stokes  v.  Cheek,  28  B.  620  (a) ; 
Re  Broicne's  Will,  27  B.  324  (6)  ;    Woodmeston  v.    Walker^  2 
R.  &  M.  197  {c) ;  see  Messeena  v.  Carr,  9  Eq.  260. 

Where  annuities  were  given  charged  on  land,  which,  subject 
to  the  annuities,  was  devised  on  trust  for  sale,  with  a  direction 
that  the  trustees  might  purchase  annuities  for  the  annuitants, 
the  purchase-money  to  be  a  first  charge  on  the  proceeds  of  sale 
of  the  estates  on  which  the  annuities  were  charged,  it  was  held, 
that  the  representatives  of  an  annuitant,  who  died  before  the 
sale  of  the  land  was  completed,  were  not  entitled  to  the  purchase 
price  of  the  annuity.  In  re  Mabbett ;  Pitman  v.  Solborrotc, 
(1891)  1  Oh.  707. 

If  an  annuity  is  to  be  bought  in  the  name  of  the  annuitant,  Direction  to 
a  direction,  that  it  is  to  cease  on  alienation,  is  inconsistent  with  ^^^e  of*^ 
the  absolute  ownership  previously  conferred,  and  the  annuitant  annuitant, 
may  take  the  purchase-money.     Sunt  Fouhton  v.  Furber,   3 
Ch.  D.  285;    In  re   Mabbett;    Pitman  v.   Holborrotv,  (1891) 
1  Ch.  707. 

If  the  trustees  are  to  buy  the  annuity  in  their  own  names  Annuity  to 
and  to  pay  the  same  to  the  annuitant,  and  there  is  a  direction  nameaof  "^ 
that  it  is  to  fall  into  residue  if  the  annuitant  assigns  it,  the  *™**®*« 
annuitant  is  not  entitled  to  the  purchase-money,  even  though 
he  may  die  before  the  annuity  is  purchased  without  having 
assigned.      Power  v.  Hayne,  8  Eq.  362 ;   Hatton  v.  May,  3 
Ch.  D.  148 ;   In  re  Draper,  57  L.  J.  Ch.  942 ;  68  L.  T.  942 ; 
36  W.  B.  783  ;  Day  v.  Day,  1  Dr.  569,  better  reported  22  L.  J. 
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Ch.  878  ;  17  Jur.  686,  in  which  the  contrary  was  held,  has  not 
been  followed. 

In  the  case  of  a  gift  of  an  annuity  with  a  direction  to  set 

apart  a  fund  to  secure  it,  it  is  clear  that  the  annuitant  is  not 

entitled  to  have  the  annuity  valued  and  the  value  paid  to  him. 

Wright  v.  Callender,  2  D.  M.  &  G.  662 ;  Mi)ier  v.  Baldtcin,  1 

Sm.  &  G.  622. 

If,  however,  the  testator's  estate  is  being  administered  by  the 
Court  and  proves  insufficient  to  pay  the  legacies  and  annuities 
given,  so  that  an  abatement  is  necessary,  a  value  will  be  put 
upon  the  annuities  as  from  the  testator's  death,  and  the  annui- 
tant or  his  representatives  will  be  entitled  to  the  valued  amount 
after  abatement.  Wroughfon  v.  Colquhoun^  1  De  G.  &  S.  357  ; 
Carr  v.  Inglehy^  ib.  362  ;  Long  v.  HiigheHy  ib.  364. 

This  principle  applies  only  where  the  estate  is  being  adminis- 
tered.    In  re  Nichohon^s  Edate^  I.  R.  11  Eq.  177. 

It  has  been  appUed  to  an  annuity  determinable  on  alienation. 
In  re  Sinclair:  Allen  v.  Sinclair  ^  (1897)  1  Ch.  921,  not  following 
Carr  v.  Inglebt/,  supra :  Gratrix  v.  Chambers^  2  Giff.  321. 

It  has  also  been  applied  to  an  annuity  given  to  a  married 
woman  with  a  restraint  on  anticipation.  In- re  Ross ;  Ashton  v. 
R(m,  (1900)  1  Ch.  162. 

If  the  annuity  is  charged  upon  corpus,  the  tenant  for  life  of 
the  corpus  is  not  entitled  to  have  the  annuity  valued  and  the 
amount  paid  out  of  corpus ;  but  sufficient  portions  of  the  corpus 
must  be  sold  from  time  to  time  to  satisfy  the  annuity.  In  re 
Grant:  Walker  v.  Martineau,  31  W.  R  703. 


II. — The  Duration  of  Gifts  of  Annuities  and 

Annual  Sums. 
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1.  Annuities  whether  for  life  or  perpetual : 

a.  When  an  annuity  is  given  to  a  person  without  more,  the 
question  arises,  whether  it  was  meant  to  be  for  life  only,  or 
perpetual;  and  this  point,  in  the  case  of  annuities  created  de 
novOy  is  unaflfected  by  sect.  28  of  the  Wills  Act.  NichoU^  v. 
Hatches,  10  Ha.  342. 
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In  the  case  of  a  deed,  it  has  been  decided,  that  a  grant  of  an     Chap.  XL. 
annuity  given  without  words  of  limitation  and  charged  upon 
freeholds,  gives  a  life  interest.     The  same  rule  applies  if  the 
annuity  is  charged  on  freeholds  and  chattels  real.    Buft^s  Case, 
7  Eep.  23a;  In  re  Oillman'a  Estate,  I.  E.  10  Eq.  92. 

Whether  a  grant  of  an  annuity  without  words  of  limitation 
charged  upon  a  chattel  interest  would  endure  beyond  the  life 
of  the  annuitant,  if  he  dies  during  the  term,  is  doubtful.  Cases 
supra,  and  In  re  Finlay^s  Estate,  (1907)  1  Ir.  24. 

In  the  case  of  wills  the  gift  of  an  annuity  or  annual  sum  Buleasto 
to  A,  or  A  for  life  and  ^  then  to  B,  or  to  several  persons  ^"^i  ^^^ 
successively  for  life  and  then  to  their  children  or  to  a  person  or 
his  descendants,  or  to  A  for  life  and  to  his  sons  as  he  may 
appoint,  gives  the  beneficiaries  in  each  case  interests  for  their 
lives  only.  Blewitt  v.  Roberts,  10  Sim.  491;  Cr.  &  Ph.  274; 
Tates  v.  Maden,  3  Mac.  &  &.  532 ;  Lett  v.  Randall,  2  D.  F.  &  J. 
388 ;  Blight  v.  Hartnoll,  19  Oh.  D.  294 ;  In  re  Morgan:  Morgan 
V.  Morgan,  (1893)  3  Ch.  222;  WardY.  Ward,  (1903)  1  Ir.  211; 
In  re  Smith's  Estate,  (1905)  1  Ir.  453.  Bent  v.  Cullen,  6  Oh. 
235;  Evans  v.  Walker,  3  Oh.  D.  211,  must  be  considered 
overruled. 

Thus  the  fact  that  the  annuity  is  charged  upon  freehold  Charge  upon 
property,  or  even  that  it  exhausts  the  whole  of  the  rents  and  holds, 
profits  of  the  freehold  property,  and  that  the  testator  shows 
upon  the  face  of  his  will  that  he  is  aware  of  this,  will  not 
make  the  annuity  perpetual.  Mansergh  v.  Campbell,  3 
De  G.  &  J.  232 ;  Barden  v.  Meagher,  I.  R.  1  Eq.  246 ;  Sullivan 
V.  Galbraith,  I.  B.  4  Eq.  582  ;  Whitten  v.  Hanhn,  16  L.  B.  Ir. 
298 ;  Blight  v.  Hartnoll,  19  Oh.  D.  294. 

Similarly  the  fact  that  the  annuity  is  charged  upon  a  fund  Charge  opon 
or  given  out  of  the  income  of  a  fund  or  that  a  fund  is  given  fJl^^  °  * 
upon  trust  to  pay  the  annuity  does  not  make  the  annuity 
perpetual.     Wilson  v.   Maddison,   2   T.  &  0.  0.   372;   In   re 
Foster's  Estate,  23  L.  R.  Ir.  269 ;   In  re  Morgan  ;  Morgan  v. 
Morgan,  (1893)  3  Oh.  222. 

b.  But  if  the  annuity  is  given  in  such  a  way  as  to  amount  When 
to  a  gift  of  the  income  of  a  particular  fund  without  limit  of  ^^tuid! 
time,  or  as  a  gift  of  so  much  capital  as  will  produce  the 
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purohaae 

annuity. 


Direction  for 
oeeaer  or  sale 
at  a  certain 
time. 


Powers  of 
appointing 
the  annuity 
in  fee. 


annual  fium,  or  if  the  whole  estate  is  distrihuted  in  the  shape 
of  annual  sums,  the  annuity  or  annual  sums  will  be  perpetual. 
Rawlings  v.  Jennings^  13  Ves.  39;  Stokes  v.  Heron^  12 
a.  &  F.  161;  Kerr  v.  Middlesex  Hospital,  2  D.  M.  &  G. 
576 ;  mil  V.  Rattey,  2  J.  &  H.  634 ;  Potter  v.  Baker,  13  B. 
273;  15  B.  489;  Hicks  v.  Ross,  14  Eq.  141;  Engelhardt 
V.  Engelhardt,  26  "W.  R.  863;  see  Wakeham  v.  Merrick,  37 
L.  J.  Ch.  45. 

And  if  the  annuity  is  charged  upon  income  which  itself 
continues  only  for  a  limited  time,  for  instance,  upon  the  rents  of 
a  leasehold  property,  slight  indications  of  intention  are  sufficient 
to  show  that  it  was  to  last  during  the  currency  of  the  lease. 
Courtenay  y.  Gallagher,  5  Ir.  Ch.  154,  356. 

A  direction  to  invest  a  sum  in  Government  securities 
sufficient  to  produce  a  certain  annual  sum  for  a  beneficiary  {a), 
or  to  invest  sufficient  to  answer  the  following  annuities  (6), 
gives  only  life  annuities.  Re  Grovels  Trusts,  1  Gi£f.  74  {a)  ; 
Re  Taher;  Arnold  v.  Kayess,  46  L.  T.  805  ;  30  W.  R  883 ;  61 
L.  J.  Ch.  721  (6) ;  see  Banks  v.  Braithwaite,  11  W.  E.  398  ;  32 
L.  J.  Ch.  35,  198. 

There  can  be  no  doubt,  that  a  direction  to  purchase  an 
annuity  of  so  much  a  year  for  A  is  a  direction  to  purchase 
a  life  annuity  only ;  but  in  some  cases  a  direction  to  purchase 
such  an  annuity  in  "the  British  funds,"  or  "in  Government 
securities,"  has  been  held  a  gift  of  so  mu'ch  Consols  as  would 
produce  the  annual  sum.  Kerr  v.  Middlesex  Hospital,  2 
D.  M.  &  G.  576 ;  Ross  v.  Borer,  2  J.  &  H.  469. 

If  the  annuity  is  directed  to  cease  if  the  legatee  dies  without 
issue,  or  is  directed  not  to  be  sold  till  after  the  death  of  the 
legatee,  there  is  a  strong  argument  that  it  was  meant  to  be 
perpetual.  Hedges  v.  Haipur,  3  De  G.  &  J.  129;  Patcson  v. 
Pawson,  19  B.  146. 

Or  again,  if  the  legatee  has  a  power  of  appointing  the 
annuity  in  words  that  would  authorise  the  appointment  of  a 
perpetual  annuity,  or  the  annuity  is  given  over  in  certain 
events  in  fee,  the  same  argument  arises.  Wright  v.  Wright, 
12  Ir.  Ch.  401 ;  Robinson  v.  Hunt,  4  B.  450. 
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And  if    the  annuity,  being   given    to    several  persons  as     Chap.  XL. 
tenants  in  common,  is  given  over  in  its  entirety  at  a  period  Limitations 
when,  if  it  were  only  for  the  life  of  the  legatees,  it  might  have  ^tlTa  mere 
partially  determined,  it  will  be  perpetual,  bs  it  would  be  absurd  ^^  mtereet. 
to  suppose  that  it  is  to  cease  upon  the  death  of  a  prior  annuitant 
and  to  revive  again  in  certain  events.     Mamergh  v.  Campbell^  3 
De  G.  &  J.  237 ;  Barden  v.  Meagher^  I.  B.  1  Eq.  246. 
2.  Annuities  given  for  a  period  and  for  an  object : 
An  annuity  given  to  a  person  for  a  fixed  period  for  main-  Annuity 
tenance  is  not  determined  by  the  attainment  of  majority,  or  by  Sc^p^riod 
death  before  that  period.     Savery  v.  Dyer,  Amb.  139 ;  Badham  J^^^^^^eg 
V.  Mce,  1  E.  &  M.  631 ;  Longmore  v.  Elmm,  2  T.  &  0.  C.  363 ;  not  determine 

with  minority. 

Lewes  v.  Lewes,  16  Sim.  266  ;  Attwood  v.  Alford,  L.  E».  2  Eq. 
479 ;  In  re  Ord;  Dickimon  v.  Dickinsony  9  Ch.  D.  667 ;  12 
Ch.  D.  22. 

This,  however,  does  not  apply  where  the  duration  of  the 
annuity  is  merely  the  duration  of  the  legal  estate;  if,  for 
instance,  the  annuity  is  given  to  trustees  for  their  lives,  and 
the  life  of  the  longest  liver  of  them,  for  the  support  of  A. 
Ryan  v.  Keogh,  I.  B..  4  Eq.  357. 

A  gift  of  an  annuity  to  a  parent  until  his  child  attains  Annuity  to 
twenty-one  for  the   maintenance   and  education  of  the  child,  J^^ty'S"^ 
does  not  determine  by  the  death  of  the  parent.     In  re  Yates ;  cl^ild  for 

*f  a-  '  mamtenance 

Yates  V.  Wyatt,  (1901)  2  Ch.  438.  of  chUd. 

The  gift  of  an  annual  sum  for  maintenance  and  education  Annuity  for 
is  not  to  be  limited  to  minority,  but  creates  a  life  interest.  SS°educa-^ 
Soames  v.  Martin,  10  Sim.  287 ;   Lewes  v.  Lewes,  16  Sim.  266  ;  *^°^- 
Wilkins  V.   Jodrell,  13   Ch.  D.  564;     Williams  v.   Papworth, 
(1900)  A.  C.  563 ;   see  Frewen  v.  Hamilton,  47  L.  J.  Ch.  391 ; 
In  re  Booth  ;  Booth  v.  Booth,  (1894)  2  Ch.  282. 

In  Gardner  v.  Barker  (18  Jur.  508),  an  annuity  for  main- 
tenance and  education  was  limited  to  minority.  See  Foley  v. 
Parry,  2  M.  &  K.  138. 

A  gift  of  an  annuity  to  a  trustee,  so  long  as  he  should  Annuity  to 
continue  to  execute  the  office  of  trustee  under  the  will,  or  for  trouble, 
his  trouble,  ceases  with  the  active  trusts,  not  necessarily  with 
a  judgment  for  administration.     Baker  v.  Martin,  8  Sim.  25 ; 
Hull  v.  Christian,  17  Eq.  546  ;  M'Dermot  v.  0' Conor,  I.  E.  10 
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Ch^p.  XL.     Eq.  352  ;  Clay  v.  Coles,  W.  N.  1880,  145  ;  Hcnnon  v.  Bonkam, 

Dm.  t.  Sug.  476  ;  see  In  re  Muffett :   Jones  v.  Masotiy  50  L.  J. 

Ch.  600 ;  56  L.  T.  685. 

Gift  to  a  It  is  clear  that  a  gift  of  rents  and  profits  to  a  parent  during 

the  minority    the  minority  of  a  child,  where  no  benefit  is  intended  for  the 

o  an  infant.    ^^^^  ^j^  g^  ^q  j^q  representatives  of  the  parent  if  he  dies 

during    the    minority.     Smith  v.    Havens,    Cro.    Eliz.  252 ; 

Laxton  v.  Eedle,  19  B.  321. 

On  the  other  hand,  if  the  child  dies  during  his  minority  the 
parent  will,  nevertheless,  be  entitled  to  the  rents  and  profits 
till  the  time  when  the  child,  if  living,  would  have  attained 
twenty-one,  if  the  object  of  the  gift  is  payment  of  debts.  Carter 
V.  Church,  1  Ch.  Ca.  113;  Boraston^s  Case,  3  Rep.  19a. 

And  it  would  seem  that  the  construction  would  be  the  same 
if  the  object  of  the  term  is  the  benefit  of  the  person,  to  whom 
the  rents  and  profits  are  given  during  the  minority.  Coates 
V.  Needham,  2  Vem.  65.     See  1  Jarm.  544. 

On  the  other  hand,  if  the  term  is  created  for  the  benefit  of 
the  child,  or  if  the  object  of  it  is  merely  to  postpone  the 
interest  of  the  child  till  he  should  have  performed  some 
condition,  which  could  not  be  performed  after  his  death,  the 
term  will  determine  with  his  life.  See  Manfield  v.  Dugard, 
1  Eq.  Abr.  194,  pi.  4,  where  the  report  is  very  imsatisf actory ; 
Lomax  v.  Holmedcn,  3  P.  W.  176 ;  and  see  Castle  v.  £ate,  7  B. 
296 ;  Goodright  d.  Retell  v.  Parker,  1  M.  &  S.  692. 


Whether 
annuities  are 
payable  out 
of  income  or 
corpus. 

1.  Bent- 
charges. 


III. — ^Annuities  charged  on  Corpus  or  Income. 

It  is  often  a  question  of  some  difficulty  whether  an  annuity 
is  payable  out  of  corpus  or  only  out  of  income. 

1.  An  ordinary  rent-charge  is  a  charge  upon  corpus,  and  the 
Court  has  jurisdiction  to  raise  arrears  by  a  sale  of  the  land, 
though  there  may  be  express  power  of  distress  and  entry  {a). 
This  is  the  case  though  the  words  by  which  the  rent-charge  is 
created  do  not  expressly  charge  the  corpus,  but  direct  the  rent- 
charge  to  issue  out  of  rents  and  profits  {b),  Cupit  v.  Jackson, 
13  Pr.  721 ;    White  v.  James,  26  B.   191 ;  Hall  v.  Hurt,  2 
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J.  &  II.  76 ;  Scotikh  Widows'  Fund  v.  Craig,  20  Ch.  D.  208 ;  Cliap.  XL. 
Horton  v.  Hall,  17  Eq.  437 ;  In  re  Tucker ;  Tucker  v.  Tucker, 
(1893)  2  Ch.  323  {a) ;  Eambro  v.  Hamhro,  (1894)  2  Ch.  564  (6). 
Kehey  v.  Kehey,  17  Eq.  495,  was  not  a  case  of  a  rent-charge 
proper,  and  the  only  question  there  was  who  should  pay  the  costs, 
as  the  annuity  was  not  in  arrear  at  the  hearing. 

But  an  order  for  sale  of  the  inheritance  will  not  be  made  if 
the  rent-charge  is  secured  by  a  term  with  power  to  raise  it  out  of 
rents  or  by  sale  or  mortgage  of  the  term.  Blackbume  y.  Hope- 
Edwardes,  (1901)  1  Ch.  419. 

If  the  estate  out  of  which  the  rent-charge  issues  is  settled,  the 
Court  will  not  raise  arrears  by  a  sale  if  there  is  any  possibility 
that  they  may  be  met  in  any  other  way.  Graves  v.  Hicks, 
11  Sim.  536,  551;  Philips  v.  Philips,  8  B.  193;  Taylor  v. 
Taylor,  17  Eq.  324,  as  explained  in  Horton  v.  Hall,  ib.  437. 

2.  In  the  case  of  marriage  settlements  the  nature  of  the  2.  Annuity  by 
document  assists  the  construction,  and  a  jointure  to  the  wife  Jointure  in 
given  out  of  rents  and  profits  has  in  several  cases  been  held  to  setaement. 
be  a  charge  upon  corpus.     In  re  TyndaWs  Estate,  7  Ir.  Ch.  181 ; 

Carter  v.  Selfe,  I.  R.  1  Eq.  97 ;  In  re  West's  Estate,  1898, 
1  Ir.  75. 

3.  Where  the  annuity  is  not  a  rent-charge,  but  is  given  in  3.  Annuity 
general  terms,  a  charge  upon  particular  property  or  upon  the  general  terma 
residue  may  be  created ;  for  instance,  if  the  property  or  residue  is  ™charge™    ^ 
given  subject  to  and  chargeable  or  charged  with  the  annuity  (a),  tj^press 
or  by  a  direction  that  the  annuity  is  to  be  secured  out  of  the 
property  {b),  or  by  a  gift  of  the  piroperty,  and  not  merely  of 

the  income  on  trust  to  pay  the  annuity  (c).  Stampers.  Pickering, 
9  Sim.  177 ;  Oordon  v.  Bonden,  6  Mad.  342  ;  Picnrd  v.  Mitchell, 
14  B.  103  ;  Byam  v.  Sutton,  19  B.  556  {a) ;  Howarth  v.  Rothwell, 
30  B.  516  [b) ;  Hickman  v.  Upsall,  2  Giff.  124  {c). 

Where  two  annuities  were  expressly  charged  upon  certain 
property,  the  charge  was  not  cut  down  by  a  direction  that  if  the 
rents  should  be  insufficient  to  pay  both  annuities  one  should 
abate  in  favour  of  the  other.     Pearson  v.  Helliwell,  18  Eq.  411. 

Where  trustees,  in  whom  a  term  is  vested  to  raise  money  to 
pay  debts  and  legacies,  are  also  directed  to  raise  an  annual  sum, 
the  inference  is  that  they  are  to  raise  it  by  means  of  the  term. 
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Chap.  XL.     and  that  it  is  a  charge  upon  corpus.     Torre  v.  Browne^  5  H.  L. 
555. 

4.  No  express      4*  An  annuity  may  be  given  without  words   creating   an 
""^^"^l      ^    express  charge. 

ADnoity  and         ^  .... 

residae.  If  the  annuity  is  given  in  general  terms  and  there  is  then 

a  gift  of  residue,  the  annuity  is  charged  upon  the  corpus. 
Wroughton  v.  Colquhounj  1  De  Q-.  &  S.  357  ;  Croly  v.  Weld^  3 
D.  M.  &  G.  993. 


6.  Gift  of 
annuity, 
direction  to 
set  aside 
fund, 
grift  of 
residue. 


6.  No  inde- 
pendent gift 
of  an  annuity, 
direction  to 
set  aside  fund 
and  residuary 
gift. 


6.  If  there  is  a  clear  gift  of  an  annuity  followed  by  a  direction 
to  set  aside  a  fund  to  secure  it,  which  on  the  death  of  the 
annuitant  is  to  fall  into  residue,  or  is  dealt  with  as  part  of  the 
residue,  and  the  estate  is  insufficient  to  provide  the  fund,  the 
annuity  is  payable  out  of  the  corpus  of  the  estate.   The  direction 
to  set  aside  a  fund  is  only  a  means  to  an  end,  and  the  question 
is  one  between   annuity  and  residue.     Bright  v.   Larcher^  3 
De  G.  &  J.  148 ;   Daviea  v.  Wattier,  1  S.  &  St.  463 ;  Miner  v. 
Baldiciriy  1  Sm.  &  G.  522 ;  Haymn  v.  HaytieSy  3  D.  M.  &  G. 
590 ;     Upton  v.    Vanner^    1    Dr.    &    S.     594 ;     Ingieman   v. 
Worthingtoiiy   1   Jur.   N.   S.    1062;    In  re  Mason;   Mason  v. 
Bobinson,.8  Ch.  D.  411 ;    Carmichael  v.  Gee^  5  App.  C.  588, 
affirming  Oee  v.  Mahood^  11  Ch.  D.  891 ;  Re  Taylor;  Illsley  v. 
Randall,  50  L.  T.  717. 

If  the  annuity  fund  is  treated  as  part  of  the  residue,  it  is  not 
material  that  the  residue  is  given  to  one  class  of  persons  and 
the  annuity  fund  to  another,  or  that  it  is  distinguished  as  a 
separate  and  postponed  part  of  the  residue.  Wright  v.  Callender, 
2  D.  M.  &  G.  652  ;  Camtichael  v.  Gee,  supra. 

6.  Even  if  there  is  no  independent  gift  of  an  annuity,  but 
only  a  direction  to  set  aside  a  fund  sufficient  to  produce  by  the 
income  thereof  an  annuity  or  annual  sum  which  is  then  given 
to  an  annuitant,  and  there  is  a  residuary  gift,  or  the  fund  is 
directed  to  fall  into  residue  on  the  annuitant's  death  or  is  dealt 
with  as  part  of  the  residue,  the  same  result  follows,  the  annuity 
is  charged  on  the  corpus  of  the  estate.  May  v.  Benett,  1  Huss. 
370  ;  Wright  v.  Callender,  2  D.  M.  &  G.  651 ;  Mills  v.  Drctcitt, 
20  B.  632;  Ingieman  v.  Worthington,  1  Jur.  N.  S.  1062; 
Anderson  v.  Anderson,  33  B.  223  ;  Percy  v.  Percy,  35  B.  295. 
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7.  On  the  other  hand,  if  there  is  a  direction  to  set  aside  a     Cliap.  XL. 
fund  sufficient  to  produce  an  annual  income  of  a  stated  amount  7.  Case  of 
and  to  pay  such  income  to  an  annuitant  for  life,  and  the  only  ^^f  f,^c[ 
gift  of  the  annuity  is  through  that  direction,  and  the  fund  is  not  ^^  wmain- 
left  or  directed  to  fall  into  residue  on  the  annuitant's  death,  hut 

is  then  specifically  disposed  of,  then  if  the  testator's  estate  is 
insufficient  to  provide  a  fund  sufficient  to  produce  the  income 
required,  the  annuitant  is  only  entitled  to  the  actual  income 
produced  during  his  life.  It  is  a  case  of  tenant  for  life  and 
remainderman.  Baher  v.  Bakery  6  H.  L.  616 ;  A,'G.  v. 
Poulden,  3  Ha.  655;  Tarhottom  v.  Eark,  11  W.  R.  680; 
Michell  V.  Wilton^  20  Eq.  269. 

8.  Again,  the  testator  may  give  specific  property  upon  trust  out  8.  Trusttopay 
of  the  income  thereof  to  pay  an  annual  sum  or  an  annuity  to  a  ^inoome^f 

person  for  life.  ....  ^^<^ 

It  has  been  said  that  "  an  unlimited  indefinite  charge  upon  of  r^eiduaiy 
rents  and  profits  is  a  charge  upon  corpus  "(e?),  but  the  cases 
show  that  such  an  abstract  proposition  is  of  little  value.  The 
question  is  one  of  the  construction  of  each  particular  will  (4). 
PhiUips  V.  Gutteridge,  3  D.  J.  <&  S.  332  {a) ;  Miller  v.  Huddle- 
stoncy  3  Mac.  &  G.  513 ;  Forbes  v.  Richardsotiy  11  Ha.  354,  357, 
358 ;  Birch  v.  Sherratt,  2  Ch.  644,  647,  per  Cairns,  L.J. ;  In  re 
Boden;  Boden  v.  Boden,  (1907)  1  Ch.  152;  In  re  Bigge; 
Granville  v.  Moorcy  (1907)  1  Ch.  714  (6). 

In  such  a  case,  if  after  the  death  of  the  annuitant  the 
property  is  left  or  directed  to  fall  into  residue  and  is  dealt  with 
as  part  of  the  residuary  estate,  the  annuity  is  payable  out  of 
corpus.     Magill  v.  Murphy y  1  L.  R.  Ir.  496. 

On  the  other  hand,  if  the  property  is  given  over  to  other 
persons  after  the  death  of  the  annuitant,  the  annuity  is  payable 
out  of  income  only.  Foster  v.  Smithy  1  Ph.  269 ;  Earle  y, 
Bellinghamy  24  B.  445;  Addecott  v.  Addecotty  29  B.  450; 
Sheppard  v.  Sheppardy  32  B.  194;  In  re  Matthews'^  EstatCy  7 
L.  B.  Ir.  269. 

If  the  testator  shows  that  he  considered  the  rents  and  profits 
would  be  amply  sufficient  to  pay  the  annuity — for  instance,  by 
directing  large  sums  to  be  raised  out  of  the  surplus  rents — this 
affords  a  strong  argument  that  the  corpus  was  not  intended  to 
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Chip.  XL, 


9.  Annnity 
out  of  iQoome 
of  residuary 
eetate. 


10.  Effect  of 
gift  over  in 
charging 
corpus. 


Gift  over 
subject  to 
annuity. 


be  charged.     Meneage  v.  Lord  Atidorer,  3  T.  &  J.  360 ;  Forbes 
V.  RkhardsoUy  11  Ha.  354. 

The  fact  that  the  surpliiB  rents  are  disposed  of  after  payment 
of  the  annuity  affords  an  argument  against  a  charge  upon 
corpus,  though  not  a  conclusive  one.  See  Carter  v.  Salt^  I.  R. 
1  Eq.  97 ;  Bell  v.  Belly  I.  R.  6  Eq.  239,  where  Stelfox  v.  Sugden, 
Jo.  234,  is  discussed. 

9.  The  testator  may  give  the  whole  of  his  residuary  estate 
upon  trust  out  of  the  income  to  pay  an  annuity  or  annual  sum 
to  a  person  for  life. 

If  the  annuity  is  given  in  this  way,  and  there  is  then  nothing 
more  than  a  gift  of  residue  after  the  annuitant's  death,  the 
annuity  is  a  charge  on  corpus.  Per  Wood,  V.-C,  Stelfox  v. 
Sugden,  Jo.  234,  240,  241 ;  see,  too,  per  Pry,  J.,  in  Wormald 
V.  Muzeen,  17  Ch.  D.  167. 

If  the  surplus  income  is  expressly  given  in  such  a  way  as  to 
show  that  the  annuity  is  only  to  be  paid  out  of  each  year's 
income,  so  that  arrears  of  one  year  coidd  not  be  paid  out  of  the 
income  of  subsequent  years,  the  annuity  is  not  a  charge  on 
corpus.  Stelfox  v.  Sugden,  Jo.  234,  explained  in  Bell  v.  Bell, 
I.  R.  6  Eq.  239. 

And  even  if  the  surplus  income  is  given  simply  without  any 
words  limiting  the  annuity  to  the  income  of  each  year,  the 
proper  inference  may  be  that  as  the  testator  contemplated  a 
surplus  he  did  not  contemplate  or  intend  a  charge  upon  corpus. 
Sheppard  v.  Sheppard,  32  B.  194 ;  Wormald  v.  Muzeen,  29  W.  R. 
795 ;  reversing  S.  C,  17  Ch.  D.  167,  where  the  construction  was 
probably  assisted  by  the  gift  over  of  the  "  said  trust  estates," 
f.^.,  the  entire  undiminished  trust  estates,  though  it  was  a  gift 
not  at  the  death  of  the  annuitant,  but  at  the  death  of  the  tenant 
for  life.     In  re  Bigge;  Orantille  v.  Moore,  (1907)  1  Ch.  714. 

10.  Where  an  annuity  is  given  out  of  the  income  of  parti- 
cular property  or  of  the  residue,  the  property  or  residue  may 
be  given  over  in  such  a  way  as  to  show  that  the  annuity  is 
intended  to  be  charged  on  corpus. 

If  the  case  is  the  simple  one  of  a  direction  to  pay  an  annuity 
out  of  rents  and  profits  or  income  to  A  for  his  life,  and  the 
property  is  disposed  of  "  subject  to  the  annuity,"  the  corpus  is 
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charged.     Phillips  v.  GuHendge,  3  D.  J.  &  S.  332 ;  Birch  v.     <n»p.  XL. 
Shefratt,  2  Ch.  644,  649 ;  Carter  v.  Salt,  I.  E.  1  Eq.  97 ;  In  re 
Moore^s  Estate,  19  L.  E.  Ir.  365.      See,  too,  Perkins  v.  Cooke,  2 
J.  &  H.  393. 

The  same  consixuction  has  been  adopted  where  the  surplus 
income  was  given  to  a  tenant  for  life,  and  after  the  death  of  the 
tenant  for  life  the  property  was  given  "  subject  to  "  or  "  subject 
and  without  prejudice  to "  the  annuity,  though  the  words 
"subject  to  the  annuity"  might  have  been  intended  to  provide 
only  for  the  event  of  the  annuitant  surviving  the  tenant  for  life. 
Ex  parte  Wilkinson,  3  De  G.  &  S.  633 ;  Playfair  v.  Cooper,  17  B. 
187 ;  Bell  v.  Bell,  I.  E.  6  Eq.  239 ;  In  re  Pepper's  Trusts,  13 
L.  E.  It.  108. 

The  same  result  wiU  follow  if  the  property  is  given  over  in  words 
which  import  that  it  is  only  to  go  over' after  the  annuity  is  fully 
paid.  This  effect  has  been  given  to  such  words  as  "  after  the 
performance  of  all  the  before-mentioned  trusts  "  (a),  or  after 
payment  of  the  annuity  and  subject  thereto  {h).  Phillips  v. 
Gutteric/ge,  3  D.  J.  &  S.  332  (a) ;  Birch  v.  Sherratt,  2  Ch.  644 ; 
see  too  Haynes  v.  Haynes,  3  D.  M.  &  G.  590  (b). 

A  gift  over  ^*  subject  to  the  said  provisions  "  or  "  to  the  trusts 
aforesaid  "  does  not  make  the  annuity  payable  out  of  corpus. 
It  merely  means  subject  to  the  trust  to  pay  the  annuity  out  of 
income  accruing  during  the  life  of  tlie  annuitant.  Hindle  v. 
Taylor,  20  B.  109  ;  In  re  Boden ;  Boden  v.  Boden,  (1907)  1  Ch. 
132 ;  In  re  Bigge;  Grannlle  v.  Moore,  (1907),  1  Ch.  714. 

11.  An  annuitant  whose  annuity  is  payable  out  of  rents  and  il.  Continu- 
profits  is  entitled,  if  there  is  nothing  to  limit  the  annuity  to  the  on  inoon^ 
rents  and  profits  of  each  year,  to  have  arrears  of  one  year 
made  up  out  of  the  rents  and  profits  of  subsequent  years,  at 
any  rate  during  his  life,  and  the  annuity  may  be  so  given  as  to 
make  arrears  a  charge  upon  rents  and  profits  after  the  annuitant's 
death.  Philips  v.  Philips,  8  B.  192 ;  Booth  v.  Colton,  5  Ch. 
684. 

If  the  surplus  rents  after  payment  of  the  annuity  are  to  be 
accumulated  and  settled  in  favour  of  other  persons,  the  annui- 
tant is  not  entitled  to  come  on  the  accumulated  fund  for  arrears, 
Darbon  v.  Rickards,  14  Sim.  537. 
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Chap.  XL. 

IV. — Statutes  of  Limitation. 

Rent-charge        Only  six  years'  arrears  of  an  annuity  charged  on  real  estate 
charg«d^n^    OT  on   real   and   personal  estate  can  be  recovered,  and  the 
realty  aad       annuity  itself  is   barred   by  non-payment  for  twelve  years. 
3  &  4  WiU.  IV.  c.  27,  ss.  2,  42;  37  &  38  Vict.  c.  67,  ss.  1,  9 ; 
Jame%  v.  Salter y  3  Bing.  N.  C.  544 ;   Franck  v.  Gh'over^  5  Ha. 
39 ;  Irish  Land  Commission  v.  Oranty  10  App.  C.  14 ;  Dower  v. 
Dowevy  15  L.  E.  Ir.  264 ;    In  re  Nugenfs  Ti^mts^  19  L.  E.  Ir. 
140. 
EzpresBtni&t.      It  would  seem  that  since  the  Real  Property  Limitation  Act, 
1874  (37  &  38  Vict.  c.  57),  s.  10,  an  express  trust  to  pay  the 
annuity  would  make  no  difference.     That  section  provides  that 
•     no  action  shall  be  brought  to  recover  any  sum  of  money  or 
legacy  charged  upon  land  and  secured   by  an  express  trust 
except  within  the  time  within  which  the  same  would  be  recover- 
able if  there  were  no  trust.     However,  in  Hughes  v.  CokSy  27 
Ch.  D.  231,  it  was  held  that,  though  after  twelve  years  the 
right  to  all  arrears  was  barred,  future  payments  of  th^  annuity 
were  not  affected. 

An  annuity  charged  on  personalty  is  a  legacy  within  sect.  40 
of  the  Real  Property  Limitation  Act,  1833  (3  &  4  Will.  IV. 
e.  27).  It  is  not  within  sect.  42  of  that  Act.  But  whether  the 
effect  of  sect.  40  is  to  bar  the  annuity  altogether  after  the  lapse 
of  twelve  years,  or  only  to  bar  each  accruing  payment,  has  not 
yet  been  decided.  Re  AshwelVs  Ttntsty  Jo.  112 ;  Boch  v.  Callen, 
6  Ha.  531. 
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CHAPTER   XLI. 


ESTATES  FOR  LIFE. 


I. — Creation  of  Life  Estates. 
1.  In  wills  before  the  Wills  Act  a  devise  to  a  person  without    Chap.  XLI. 


words  of  limitation  gave  a  life  estate  only,  but  now  by  sect.  28  Devise 
of  the  Wills  Act  such  a  devise  is  to  be  construed  to  pass  the  fee  ^r^^S'^of 
simple  or  other  the  whole  interest  which  the  testator  had  power  limita-tioD. 
to  dispose  of  by  will,  unless  a  contrary  intention  appears  by  the 
will. 

If  a  life  interest  is  devised  to  A,  followed  by  a  devise  to  his  Saooessive 

life  estates 

first  and  other  sons  successively  for  life,  with  remainder  to  not  enlarged, 
the  first  and  other  sons  of   such  first  son  for  ever,  the  life 
interest  to  the  first  and  other  sons  of  A  is  not  enlarged.     Ker* 
show  V.  KerahaWy  3  E.  &  B.  845 ;    Forsbrook  v.  Forabrooky  3 
Ch.  93. 

And  the  same  construction  may  be  adopted  where  the 
interests  of  the  sons  of  A  are  not  expressly  stated  to  be  for 
life. 

Thus,  under  a  devise  to  A  for  life  with  remainder  to  his 
first  and  every  other  son  successively,  not  expressly  for  life, 
and  in  default  of  such  issue  over,  each  son  takes  only  for  life. 
FoaUr  v.  Lord  Romneyy  II  East,  694 ;  Sevan  v.  WhitCy  7  Ir. 
Eq.  473 ;  Palmer  v.  Palmery  18  L.  E.  Ir.  192. 

2.  A  gift  without  words  of  limitation  may  be   out  down  Meet  of 
to  a  life  interest,  if   the  same  property  is  disposed  of  at  the  death  of  first 
death  of   the  first  taker.     In  re  Ruaaelly  53   L.  J.  Ch.  400 ;  **^®'- 
revd.  62  L.  T.  659 ;  In  re  Houghton ;  Houghton  v.  Houghton^ 
63   L.   J.  Oh.  1018;   see   In  re  Percy:    Percy  v.  Percy y  24 
Ch.  D.  616, 

And  words  indicating   that  the  property  is  to  be  enjoyed 

T.W.  L  L 
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Gift  of  what 
remaiziB. 


Chap.  XLI.  by  some  one  else  after  the  death  of  the  first  taker  may  have  the 
same  effect.     Gravcnor  v.  WatkinSy  L.  R.  6  C.  P.  500. 

Similarly,  where  the  testator's  whole  property  is  given  to  a 
person  absolutely,  followed  by  a  gift  of  the  residue  at  his 
decease,  the  first  gift  may  be  cut  down  to  a  life  interest. 
Sherratt  v.  Benfley,  2  M.  &  K.  149;  Hare  v.  Westropp,  9  W.  R. 
689;  Re  Brook's  Will,  2  Dr.  &  Sm.  362;  In  re  Bagshaic's 
Trusts,  24  "W.  R.  876 ;  25  W.  R.  659 ;  46  L.  J.  Ch.  567 ; 
In  bonis  Lupton,  (1905)  P.  321. 

If  what  is  given  at  the  death  of  the  legatee  is  what  then 
remains,  or  the  then  balance  or  the  like,  the  question  is,  does 
the  testator  intend  to  leave  the  absolute  gift  and  to  give  over 
only  what  the  absolute  owner  does  not  dispose  of,  in  which  case 
the  absolute  gift  remains  and  the  gift  over  is  void  {Perry  v. 
Merritf,  18  Eq.  152  ;  Lloyd  v.  Tweedy,  (1898)  1  Ir.  5 ;  In  re 
Jones ;  Richards  v.  Jones,  (1898)  1  Ch.  438) ;  or  does  he  intend 
to  cut  down  the  absolute  gift  to  a  life  interest. 

If  the  true  construction  is,  that  what  in  the  first  instance 
appeared  to  be  an  absolute  interest  is  cut  down  to  a  life 
interest,  then  the  use  of  such  expressions  as  "  whatever 
remains"  will  not  prevent  the  intention  from  taking  effect, 
and  the  legatee  will  take  either  for  life  simply  or  for  life 
with  a  power  of  disposition,  if  there  Is  anything  in  the  will 
to  support  that  construction.  When  an  absolute  interest  is 
varied  by  a  codicil,  it  is  more  easy  to  construe  the  variation 
as  intended  to  give  a  life  interest  only.  Constable  v.  Bull, 
3  De  G.  &  S.  411 ;  Re  Adams'  Trusts,  14  W.  R.  18;  Bibbens 
V.  Potter,  10  Ch.  D.  753;  Re  Sheldon  and  Kemble,  53  L.  T. 
527;  In  re  Pounder :  Williams  v.  Pounder,  56  L.  J.  Ch.  113; 
56  L.  T.  104;  In  re  Holden:  Holden  v.  Smith,  57  L.  J.  Ch. 
648 ;  59  L.  T.  358;  In  re  Sanfm^d:  Sanfordy.  Sanford,  (1901) 
1  Ch.  939;  see  also  Re  Rowland;  Jones  v.  Rowland,  86 
L.  T.  78. 

A  devise  to  A  for  his  life  and  the  life  of  his  heir  gives  him 
an  estate  during  his  own  life  and  that  of  his  heir.  In  re  Amos; 
Carrier  v.  Pnce,  (1891)  3  Ch.  159. 


Devise  to  A 
for  his  life 
and  that  of 
his  heir. 
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Chap.  XLI. 

II. — Gifts  to  Several  for  their  Lives.  


1.  A  devise  to  A  and  B  for  their  lives  is  equivalent  to  a  Devise  to 
devise  to  them  and  the  survivor  of  them.  ^e^Uve/^' 

So  a  devise  to  A  during  the  life  of  B  and  C  continues  during 
the  joint  lives  of  B  and  C,  and  the  life  of  the  survivor  of 
them. 

But  a  devise  to  A  for  a  term,  if  B  and  0  so  long  live, 
determines  hy  the  death  of  B  or  C.  Brudneira  Case^  5  Eep. 
9  ;  Dat/  v.  Day,  Kay,  703. 

In  the  same  way  a  gift  of  an  annuity  to  two  persons  for  their 
lives  is  a  gift  to  them  and  to  the  survivor  of  them,  though  the 
annuitants  may  be  husband  and  wife.  Mojfat  v.  Burnte,  18  B. 
211 ;  Neighbour  v.  Thurlow,  28  B.  33 ;  Alder  v.  Laickss,  32  B. 
72 ;  see  Day  v.  JDdry,  Kay,  703. 

And  the  same  construction  has  been  put  upon  a  gift  to  two 
during  their  joint  lives  followed  by  a  gift  over  after  the  death 
of  both.  Toicnley  v.  Bolton^  1  M.  &  K.  148;  see  Smith  v. 
Oakes,  14  Sim.  122. 

2.  A  direction  to  purchase  an  annuity  for  the  lives  of-  A  Gift  of 
and  B  to  be  equally  divided  between  them  gives  them  an  Syeaof A^' 
annuity  only  during    the    joint    lives.      Orant    v.    Wimbolt,  *^^^- 

2  W.  E.  151;  23  L.  J.  Oh.  282;  In  re  Drakeley'a  Estate^ 
19  B.  395. 

But  a  gift  to  A  and  B  of  the  sum  of  30/.  each  yearly,  so  long 
as  they  shall  live,  gives  each  a  separate  annuity  of  30/.  Lill  v. 
if//,  23  B.  446. 

And  a  gift  of  income  to  three  for  their  respective  lives,  and 
subject  thereto  for  their  respective  children,  is  a  gift  of  a 
third  to  each  for  his  life.  Sutcliffe  v.  ffmcard,  38  L.  J. 
Ch.  472. 

3.  Under  a  gift  of*  an  annuity  to  A  and  B  as  tenants  in  Gift  of 
common  during  their  joint  lives  and  the  life  of  the  survivor,  t^^^enanta 
if  A  dies  his  legal  personal  representatives  are  entitled  to  j»«>i^mon 
half  the  annuity  during  the  life  of  the  survivor.     Jones  v.  period. 
Bandally_  1  J.  &  W.  100 ;   JEales  v.    Cardigan,  9   Sim.   384 ; 

Bn/an  v.  Twigg,  3  Eq.  433  ;   3  Ch.  183  ;    Chatfield  v.  Berchtoldt, 
18  W.  R.  387. 

ll2 
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Chap.  zu.  If  the  annuity  is  to  be  paid  to  several  as  tenants  in  common 
but  not  limited  for  their  lives,  and  the  duration  of  the  annuity 
is  defined  by  a  gift  over  at  the  death  of  the  survivor,  the  same 
result  follows,  and  the  representatives  of  a  deceased  annuitant 
take  his  share  while  the  annuity  lasts.  Bignold  v.  GileSj 
4  Dr.  343. 
^^^^^  «\  4.  But,  even  in  cases  where  the  duration  of  the  annuity  is 

which  the  . 

BorWror  clearly  defined,  there  may  be  words  to  show  that  the  survivor 

-whole  income.  ^^  ^o  take  the  whole.  Thus,  if  the  gift  is  to  several  as 
tenants  in  common  "  for  their  lives  or  the  life  of  the  survivor 
for  their  or  her  absolute  use,"  or  "for  their  lives  and  the 
life  of  the  survivor  during  their  and  her  natural  life,"  the 
additional  words  show  that  the  survivor  was  to  take  the  whole. 
Matton  V.  Fiiich^  4  B.  186 ;  Cranstoick  v.  Pearson^  31  B.  624 ; 
affd.  9  L.  T.  275 ;  and  in  Doe  d.  Borwell  v.  Abet/,  1  M.  &  S. 
428,  the  gift  over  "from  and  after  their  respective  deceases 
and  the  decease  of  the  survivor "  indicated  that  the  repre- 
sentatives of  annuitants  were  not  to  take  anything  after  their 
respective  deaths. 
Duration  5.  If   the  annuity   is   given   to   several    for  their  lives  as 

inferred  ftom  tenants  in   common   with  a  gift  over  of  the  annuity  as  a 
gift  over.        ^hole  after  the  death  of  the  survivor,  the  effect  may  be  to 
give  the  whole  annuity  to  the  survivor  during  his  life,  as  the 
limitation  for  life  shows,  that  the  representatives  of  a  deceased 
annuitant  were  not  intended  to  take  after  his  death. 

Thus,  under  a  gift  of  an  annuity  to  A  and  B  to  be  equally 
divided  between  them  for  their  lives  with  a  gift  over  after  the 
death  of  both,  or  after  the  death  of  the  survivor,  the  survivor 
takes  the  whole  for  life.  Armstrong  v.  JEldridge,  3  B.  C.  C. 
215 ;  Tuckerman  v.  Jeffertes,  3  Bac.  Ab.  ed.  Gw.  681 ;  11  Mod. 
108 ;  McDermott  v.  WaU<ice,  6  B.  142 ;  Draycott  v.  Wood,  8 
L.  T.  304;  Re  Telfair;  Oar r loch  v.  Barclay,  86  L.  T.  496 ; 
Jennings  v.  Hanna,  (1904)  1  Ir.  540. 

This  construction  has  been  applied  to  the  case  of  a  gift  of 
the  income  of  a  fund  to  A  and  B  during  their  lives  in  equal 
shares,  followed  by  a  gift  after  the  death  of  A  and  B  to  their 
children,  in  cases  where  there  was  no  gift  to  the  children  till 
after  the  death  of  the  survivor  of  A  and  B.    Armstrong  v. 
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Eldridge,  3  B.  C.  C.  215;   Pearce  v.   JEdmeades,  3  T.  &  C.    Chap.  XLI. 
Ex.  246 ;   Aii  v.  Oregory,  8  D.  M.  &  G.  221  ;   Begley  v.  Cooky 
3  Dr.  662  ;  Minton  v.  Minton,  9  W.  E.  686  ;  Re  Buller;  Buller 
V.   Gibeme,  74  L.  T.  406 ;   see  Round  v.  Pickett,  47  L.  J.  Oh. 
631 ;  Kelsey  v.  JSllis,  38  L.  T.  471. 


III. — Provisions  determining  Life  Interests. 

A  direction  that  a  life  interest  is  not  to  be  alienated,  if  there  Direotion  not 
IS  no  provision  to  determine  or  give  over  the  hie  interest,  is 
ineffectual.     Brandon  v.   Robimon,   18   Ves.   429;    Graves  v. 
Dolphin,  1  Sim.  66 ;  Rochford  v.  Hackman,  9  Ha.  475,  480. 

But  a  proviso  for  cesser  of  a  life  interest  upon  bankruptcy  Proviso  for 
or  alienation,  whether  followed  by  a  gift  over  or  not,  and 
though  the  life  interest  is  limited  to  the  tenant  for  life  and 
his  assigns,  is  valid.  Dommett  v.  Bedford,  6  T.  R.  684  ;  Joel 
V.  Mills,  3  K.  &  J.  4o8  ;  Craven  v.  Brady,  4  Ch.  296  ;  Re  Kelhfs 
SrttJement :   West  v.  Turner,  59  L.  T.  494. 

And  a  life  interest  may  be  given  over  upon  bankruptcy  or  Gift  over  on 
alienation.    Rochford  v.  Hackman,  9  Ha.  475  ;  Brooke  v.  Ptarson,      "     ^  ^' 
6  Jut.  N.  S.  781  ;  Knight  v.  Brotcne,  7  Jur.  N.  S.  894 ;  30  L.  J. 
Ch.  649 ;  Hurst  v.  Hurst,  21  Ch.  D.  278. 

A  direction  that  the  receipt  of  an  annuitant  is  to  be  the 
only  discharge  the  executor  is  bound  to  accept,  and  that  he 
may  require  the  attendance  of  the  annuitant  to  receive  the 
annuity,  does  not  prevent  alienation.  Arden  v.  Goodacre^ 
11  C.  B.  883. 

A  gift  over  upon  the  bankruptcy  of  the  tenant  for  life  does 
not  determine  a  power  vested  in  him  of  appointing  the  pro- 
perty to  his  children,  unless  there  are  directions  inconsistent 
with  the  continuance  of  the  power,  such  as  a  direction  to  dis- 
tribute the  property  at  once  among  the  children  in  the  event 
of  bankruptcy.  Wtckham  v.  Wing,  2  H.  &  M.  436 ;  Haswell 
V.  Hasicell,  28  B.  26;  2  D.  F.  &  J.  456;  Re  Kelly's  Settlement; 
West  V.  Turner,  59  L.  T.  494 ;  see  Potts  v.  Britton,  11  Eq.  433 ; 
In  re  Stone's  Estate,  I.  E.  3  Eq.  621. 
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ESTATES  PUR  AUTRE  VIE. 


Chap.  Xm. 

Creation  of 
estates  pur 
autre  vie. 


Estate  ^r 
autre  vie  not 
estate  of 
inheritance ; 

not  subject  to 
dower  or 
oortesj; 

is  a  freehold 
estate  ; 


can  be  g^ven 
for  life  with 
renuiinders. 


Immediate 
tenant  only 
has  an  estate. 


An  estate  pur  autre  vie  in  land  may  be  created  by  a  grant  to 
a  person  during  the  life  of  another  or  during  several  lives.  It 
may  also  arise  by  an  assignment  by  a  tenant  for  life  of  his 
life  interest.  If  the  duration  of  the  estate  is  defined,  it  is  not 
necessary  that  it  should  be  granted  to  the  grantee  with  words  of 
limitation. 

Such  an  estate  is  not  an  estate  of  inheritance,  inasmuch  as  it 
is  limited  to  a  life  or  lives. 

It  was  therefore  not  subject  to  dower  or  curtesy.  Low  v. 
Burron,  3  P.  W.  262;  In  re  Mitchell:  Moore  v.  Moore,  (1892) 
2  Ch.  87. 

But  though  not  an  estate  of  inheritance,  it  is  a  freehold 
estate,  and  it  is  in  many  respects  governed  by  the  analogy  of 
freehold  estates  of  inheritance.  Allen  v.  Alkn,  2  Dr.  &  War. 
307 ;  In  re  Barbers  Settled  Estates,  18  Ch.  D.  624. 

For  instance,  it  can  be  limited  for  life  with  remainder  over,  or 
to  a  person  with  an  executory  gift  over,  and  the  remainder  or 
executory  gift  over  cannot  be  destroyed.  In  re  Barber^ s  Settled 
Estates,  18  Ch.  D.  624. 

But  the  immediate  tenant  of  the  freehold  is  the  only  person, 
who  has  any  estate.  The  remainders  are  not  estates  at  all,  but 
mere  expectancies.  If,  therefore,  there  was  a  life  interest,  with 
contingent  remainders,  and  an  ultimate  limitation  to  the  life 
tenant  in  f ecj  there  was  no  merger  of  the  life  interest  and  the 
ultimate  limitation  in  fee  and  the  intermediate  contingent 
remainders  were  not  destroyed,  nor  did  the  contingent  remainder 
fail  by  failure  of  the  life  interest  before  the  contingency 
happened.  Pickersgill  v.  Orey,  30  B.  352  ;  Ferguson  v.  Fergusoti, 
17  L.  E.  Ir.  552. 
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Limitations  of  estates  pur  autre  vie  in  land  receive  the  same    Chap.  XLli. 
oonstruotion  as  similar  limitations  of  freehold  estates  of  inherit-  Construotion 
anoe.      In  re  Mahon^s  Estate,  I  Ir.  C.  L.  567  ;  In  re  Whitsetfa  ^f  estotes  ^^ 
Edate,  1  Ir.  C.  L.  632.  -P^*"  "^^^  ''^' 

On  this  ground  it  was  held  before  the  "Wills  Act,  that  a  devise  Devise  before 
of  an  estate  pur  autre  vie  already  existing,  if  words  of  limita- 
tion were  not  added,  passed  an  estate  for  life  only.  Doe  d.  Jeff 
V.  Itobifisoti,  8  B.  &  C.  296 ;  a  case  disapproved  by  Hayes, 
Principles  (1829,  p.  137)  but  approved  by  Lord  St.  Leonards  in 
Crozier  v.  Crozier,  3  Dr.  &  War.  373,  382. 

But  words  of  limitation  are  not  now  required  in  a  will  to 
pass  the  testator's  whole  interest  in  an  existing  estate  pur 
autre  vie. 

And  even  in  a  deed  the  grantor's  whole  int3rest  will  pass  Words  of 
without  words  of  limitation,  if  it  can  be  gathered  from  the  n^^^J^^^a 
deed,  that  that  was  the  intention.      M^Clintock  v.  Irvine,  10  Ir.  <^®®^' 
Ch.  485 ;  'Brenau  v.  Boyne,  16  Ir.  Ch.  87 ;    Cuhbin  v.  Doyle, 
3  L.  E.  Ir.  265. 

The  srrantee  of  the  estate,  whether  it  was  imtnted  to  him  Powers  of 

...  .  .  .  .       owner  of 

without  words  of  limitation,  or  to  him  and  his  heirs,  or  to  him  estate  pur 
his  executors  and  administrators,  could  always  dispose  of  the 
whole  interest  during  his  life,  and  he  could  make  an  estate, 
which  would  devolve  to  heirs,  devolve  to  legal  personal  repre- 
sentatives, and  vice  vei^sA. 

The  donee  of  a  power  of  appointment  over  an  estate  pur  Oase  of  power 
autre  vie  has  not  necessarily  the  same  right  to  alter  the  devolu-  ^tate^wr 
tion  of  the  estate.      That  must  depend  on  the  language  of  the  *"'^'**  ^'^^ 
power.     Whitehead  v.  Morton,  19  L.  E.  Ir.  435,  447. 

The  estate  was  not  within  the  Statute  De  Donis  and  could  not  Estate  jt^wr 
be  entailed.     If  it  was  limited  to  a  man  and  the  heirs  of  his  ^^^^ble  ^* 
body,  the   grantee    could    by  a    disposition    in   his    lifetime 
destroy  the  title  of  the  heirs  of  the  body  and  of  subsequent 
remainderman. 

To  do  this  it  was  only  necessary  that  he  should  deal  with  the  Destmotion 
estate  in  such  a  way  as  to  vest  a  new  or  different  interest  in  ^^^^  ^^  re- 

himself  or  another.  mainderman  : 

For  instance,  a  surrender  and  acceptance  of  a  new  lease  by  by  surrender 
the  owner  of  the  estate  pur  autre  vie  is  sufficient,  though  the  new Learo-^ 
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Chap.  xm.  persons  in  Tvhom  the  legal  title  is  vested  do  not  concur  in  the 
surrender.  Norton  v.  Frccker^  1  Atk.  524 ;  Baker  v.  Bayley^ 
2  Vem.  225 ;  Oreij  v.  Manwood,  2  Eden,  339 ;  Blake  v.  Blake^ 
1  Cox,  366 ;  3  P.  W.  102 ;  Blake  v.  Luj'ton,  Coop.  178 ;  In  re 
M'Neale,  7  Ir.  Ch.  388  ;  Batty  v.  Humphreys,  I.  R.  9  Eq.  352. 
The  existence  of  prior  incumbrances  is  not  material.  Blake 
V.  Luxton,  Coop.  178 ;  Allen  v.  Allen,  2  Dr.  &  War.  307,  330. 
^y  *        ^  A  mortgage,  though  only  by  demise,  if  the  equity  of  redemp- 

tion is  reserved  to  the  mortgagor,  his  heirs  and  assigns,  also 
destroys  the  interest  of  the  issue  in  tail  and  remaindermen. 
Walsh  V.  Studdert,  I.  R.  5  C.  L.  478 ;  7  ib.  482. 
^7  P"*^*  No  doubt  acceptance  by  the  person  who  owns  the  quasi  estate 

revenion.  tail  of  a  grant  of  the  fee  from  the  owner  of  the  reversion  would 
bar  the  issue  in  tail  and  remainderman.  And  in  Ireland  a  fee 
farm  grant  under  the  Renewable  Leasehold  Conversion  Act 
(12  &  13  Vict.  c.  105)  has  the  same  effect.  Morris  v.  Morris, 
I.  R.  7  C.  L.  295 ;  Batteste  v.  Maunsell,  I.  R.  10  Eq.  97 ; 
Blackhall  v.  Gibson,  2  L.  R.  Ir.  49. 
Conaent  of  But  the  quasi  tenant  in  tail  of  the  estate  subject  to  a  prior 

required  to      life  interest  could  not,  without  the  consent  of  the  owner  of  the 
ini^^der    P^ior  life  interest,  destroy  remainders  limited  to  take  effect  after 
the  determination  of  the  estate  tail.      Wastneys  v.  Chappell,  3 
B.  P.  C.  Toml.  60 ;  Slade  v.  Pattison,  5  L.  J.  Ch.  51 ;  Edwards 
V.  Champion,  3  D.  M.  iS;  G.  202. 

Before  the  Fines  and  Recoveries  Act  (3  &  4  Will.  4,  c.  74), 
the  consent  of  the  prior  tenant  for  life  was  required,  whether 
his  title  arose  under  the  instrument  creating  the  estate  in  quasi 
tail  or  outside  that  instrument.     Edicards  v.  Chatnpion,  supra. 

Whether  by  analogy  to  that  Act  the  consent  of  a  prior 
tenant  for  life,  whose  estate  does  not  arise  under  the  instrument 
creating  the  quasi  estate  tail,  is  unnecessary  has  not  been  settled 
by  authority.  As  the  Act  does  not  apply  there  seems  no  ground 
to  suppose  that  the  old  law  can  be  altered  by  analogy  to  it. 

Possibly  the  quasi  tenant  in  tail  in  remainder  could  without 
the  consent  of  the  prior  tenant  for  life  destroy  the  title  of  the 
heirs  of  his  body  so  as  to  create  a  quasi  base  fee.  See  Edtcards 
V.  Champion,  3  D.  M.  &  G,  202,  215 ;  In  re  Barber's  Settled 
Estates,  18  Ch.  D.  624,  628. 
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No  particular  form  of  consent  by  the  tenant  for  life  i&   ^*P-  xiil. 
necessary.     His  concurrence  in  the  deed  of  disposition,  though  Mode  in 

1  .    m  •  1        •  er*  *      1.         TkT    j^  which  consent 

he  may  not  be  a  conveymg  party,  is  sufficient.      Norton  v.  must  be 
Frecker,  1  Atk.  524 ;  West,  203 ;  Allen  v.  AUen,  2  Dr.  &  Wax.  ^^^' 
307,  335. 

It  is  probably  not  necessary,  that  the  consent  should  be  given 
by  deed,  if  there  is  other  sufficient  evidence,  that  it  was  given. 

An  estate  pur  autre  vie^  not  being  an  estate  of  inheritance,  Estate  j>Mr 
was  not  within  the  Statutes  of  Wills  (32  Hen.  8,  c.  1 ;  34  &  35  detilible''''* 
Hen.  8,  c.  6),  and  could  not  under  those  Statutes  be  disposed  of  ^^^^^^'^^^ 
by  will. 

It  was  first  made  devisable  by  the  Statute  of  Frauds  (29  statute  of 
Oar.  2,  c.  3),  s.  12,  which  enacted  that  any  estate  pur  autre  vie  *  -     - 

shall  be  devisable  .  .  .  ;  and  if  no  devise  be  made,  shall  be 
chargeable  in  the  hands  of  the  heir  if  it  shall  come  to  him  by 
reason  of  a  special  occupancy  as  assets  by  descent,  as  in  case  of 
lands  in  fee  simple ;  and  in  case  there  be  no  special  occupant 
thereof,  it  shall  go  to  the  executors  or  administrators  of  the 
party  that  had  the  estate  thereof  by  virtue  of  the  grant  and 
shall  be  assets  in  their  hands. 

The  Statute  of  Frauds  did  not  apply  to  an  estate  pur  autre  vie  Estate /^wr 
in  copyholds  limited  to  a  man  without  words  of  limitation,  TOpyhoTdsjn 
though  it  did  apply  to  such  an  estate  in  a  rent-charge.    Zouch  ^^^t-cliarge. 
V.  Forse,  7  East,  186  ;  Beatpark  v.  Hutchinson^  7  Bing.  178. 

Whether  these  decisions  are  reconcileable  on  principle  is 
a  matter  of  antiquarian  interest  only.  The  ground  of  the 
decision  in  Zouch  v.  Forse  was  that  sect.  12  of  the  Statute  of 
Frauds  was  intended  to  remedy  the  unsatisfactory  condition 
of  the  law  with  regard  to  general  occupancy,  and  therefore  did 
not  apply  to  an  estate  pur  autre  vie  in  copyholds  of  which 
there  could  be  no  general  occupant.  But  neither  could  there  be 
a  general  occupant  of  an  estate  pur  autre  vie  in  a  rent-charge. 

The  Wills  Act  repeals  sect.  12  of  the  Statute  of  Frauds,  and  Effect  of  s.  3 
by  sect.  3  re-enacts  its  provisions  as  to  the  devisability  of 
estates  pur  autre  vie  in  ampler  terms,  so  that  there  can  be  no 
doubt,  that  an  estate  pur  autre  vie  in  copyholds,  as  well  as  such 
an  estate  in  a  rent-charge,  whether  created  with  or  without 
words  of  limitation,  is  devisable. 
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Chap.  XLTT. 

Whether 
estate  in  quasi 
tail  derisable. 


Law  in 
Ireland. 


Views  of 

EDglish 

jadges. 


Arguments 
for  and 
against 
devisabilitj  of 
quasi  estate 
taU. 


Whether  the  grantee  of  an  estate  pur  autre  tie  to  himself 
and  the  heirs  of  his  body  with  remainders  over  can  devise  the 
estate  by  his  will  so  as  to  defeat  the  title  of  the  heirs  of  his 
body  and  the  remaindermen  is  in  England  not  covered  by 
authority. 

In  Ireland  it  has  been  decided  that  he  cannot.  Hopkins  v. 
Ramage  (1826),  Batty,  365,  following  dicta  of  Lord  Eedesdale 
in  Campbell  v.  Sandys  (1803),  1  Sch.  &  L.  295,  and  Lord 
Manners  in  Dillon  v.  Billon^  1  Ba.  &  Be.  77,  95.  Lord  St. 
Leonards,  sitting  in  Ireland,  agreed  with  these  authorities. 
Allen  V.  Allen,  2  Dr.  &  War.  307,  326. 

In  England  Sir  Thomas  Plumer,  in  Blake  v.  Luxton,  (1815), 
Coop.  178,  184,  expressed  an  opinion  in  accordance  with  the 
Irish  authorities ;  on  the  other  hand.  Lord  Kenyon,  in  Boe  d. 
Blake  v.  Luxton,  6  T.  E.  289,  292,  inclined  to  the  view  that 
the  tenant  in  quasi  tail  may  dispose  of  the  absolute  interest 
by  will  following  an  earlier  opinion  to  the  same  effect  of 
Northington,  C,  in  Grey  v.  Mannock,  2  Ed.  339.  See  also 
Cressicell  v.  HaickinSy  3  Jur.  N.  S.  407. 

Lord  Manners,  in  Billon  v.  Billon  (1809),  1  Ba.  &  Be.  77,  95, 
puts  it  on  the  ground  that,  as  the  quasi  tenant  in  tail  died 
without  issue,  her  estate  was  spent  and  she  had  nothing  to 
devise,  a  reason  which  would  equally  invalidate  a  grant  in  the 
grantee's  lifetime.     Moreover,  the  point  was  not  argued. 

The  words  of  the  Statute  of  Frauds,  sect.  12,  were  general : 
"  any  estate  pur  autre  vie  shall  be  devisable."  It  is  true  the 
section  went  on  to  deal  only  with  the  case  of  an  estate  pur  autre 
tie  coming  to  the  heir  by  reason  of  special  occupancy.  It  did  not 
in  terms  deal  with  an  heir  of  the  body  taking  as  special  occu- 
pant. This  affords  ground  for  an  argument  that  the  section 
did  not  make  an  estate  pur  autre  vie  given  to  a  man  and  the 
heirs  of  his  body  devisable.  On  the  other  hand,  it  may  be  said 
that  heirs  include  heirs  of  the  body,  and  that  it  is  not  satisfac- 
tory to  seek  by  construction  to  limit  words  perfectly  general  in 
themselves,  especially  as  the  words,  if  unlimited,  effect  the 
desirable  object  of  enabling  a  person  by  will  to  dispose  of  that 
which  before  was  his  absolute  property  so  far  as  disposition  itder 
vivos  was  concerned. 


GENERAL  AND  SPECIAL  OCCUPANT.  623 

Mr.  Jarman,  vol.  i.,  p.  61,  was  of  opinion  that  sect.  3  of  the  Chap.  XLil. 
Wills  Act  settles  the  point  against  the  devisahility  of  such  an 
estate,  as  the  opening  words  of  the  section  make  devisable 
real  estate  which  if  not  devised  would  devolve  upon  the  heir, 
whereas  such  an  estate  pur  autre  vie  would  devolve  upon  the 
heir  of  the  body.  It  is  not  clear  that  the  opening  words  have 
this  limiting  effect.  The  section  goes  on :  "  and  the  power 
hereby  given  shall  extend,"  among  other  things  to  estates  pur 
autre  vie^  so  that  it  seems  that  the  latter  part  of  the  section  is 
intended  to  extend  the  opening  words,  and  not  the  opening 
words  to  limit  the  latter  part.  The  section  extends  to  an  estate 
pur  autre  vie  in  copyholds  limited  to  a  person  without  words  of 
limitation,  though  such  an  estate  did  not  under  the  old  law 
devolve  on  the  heir  or  executor  of  the  owner.  Zouch  v.  Forsey  7 
East,  186. 

Under  the  old  law,  if  the  grantee  died  living  the  centui  que  vie,  Devolation  of 
then  if  the  estate  was  limited  to  the  grantee  and  his  heirs,  or  ®^^^^  ^^^ 
to  the  grantee,  his  executors  or  administrators,  the  heirs  or  the  J**^^®'  ^^^ 
executors  or  administrators,  as  the  case  may  be,  took  as  special 
occupants. 

This  was  the  case,  whether  the  estate  was  freehold  or  copy- 
hold, or  whether  it  was  a  corporeal  or  an  incorporeal  heredita- 
ment. Doe  V.  Martin,  2  W.  Bl.  1160;  Hassell  v.  Gaicthicaite, 
Willes,  505 ;  Ripley  v.  Waterworth,  7  Ves.  425,  440  ;  Norfhen 
V.  Carnegie,  4  Dr.  587,  591. 

There  could  also  be  a  special  occupant  of  an  equitable  estate.  Equitable 
Beynolds  v.  Wright,  2  D.  P.  &  J.  590.  of  spedi^^ 

It  was  sometimes  said  that  the  heir  took  by  descent  and  not  ^^^f ''°^'  . 

•^  Whether  heir 

as  special   occupant.      See   Holden  v.   Smallbrooke,  Vaughan,  took  by 
201 ;    Philpotts   v.   James,  3   Doug.  426 ;    Doe  v.  Martin,  2  Bpecial 
W.  Bl.  1150 ;  PierBon  v.  Shore,  1  Atk.  479 ;    Burton's  Comp.  ^^P"^*- 
241. 

But  it  is  now  well  settled  that  the  right  view  is  that  the 
heir  takes  as  special  occupant.  Chaplin  v.  Chaplin,  3  P.  W.  368; 
Doe  d.  Blake  v.  Luxton,  6  T.  E.  289,  291 ;  Ripley  v.  Watericorth, 
7  Ves.  425 ;  Northen  v.  Carnegie,  4  Dr.  587 ;  In  re  Barber^s 
Settled  Estates,  18  Oh.  D.  624;  In  re  Michell;  Moore  v.  Moore, 
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Clutp.  XLII. 


Greneral 
oocupanoy. 


Nature  of 
interest  of 
heir  as  special 
oooupant. 

Executor  as 

special 

occupant. 


S.  12  of 
Statute  of 
Frauds. 

S.  6  of  Wills 
Act. 


Special 
oocupant 
f  ouncl  in  last 


(1892)  2  Ch.  87,  96 ;  In  re  Inman ;  Inman  v.  Inman,  (1903)  1 
Ch.  241. 

If  the  estate  was  limited  without  words  of  limitation^  then, 
if  it  was  an  estate  in  freehoM  land,  it  parsed  to  the  first  occupier, 
who  was  caUed  the  general  occupant. 

There  could  not  be  a  general  occupant  of  a  copyhold  estate  (<z), 
or  of  an  incorporeal  hereditament  such  as  a  rent-charge  {b) ;  in 
such  cases  therefore  the  estate  came  to  an  end  by  the  death  of 
the  grantee.  Smartie  v.  Penkallotc,  6  Mad.  63,  68 ;  Zouch  v. 
Forfie,  7  East,  186  (a)  ;  Iloldeii  v.  Sinallbrooke^  Vaughan,  199 ; 
Salk.  188  {b). 

The  heir,  where  he  took  as  special  occupant,  took  for  his  own 
benefit  and  without  liability  for  the  debts  of  the  ancestor. 

The  executor,  if  he  took  as  special  occupant,  took  the 
property  not  for  his  own  benefit,  but  as  part  of  the  personal 
estate  and  for  the  benefit  of  the  persons  entitled  thereto. 
RipIcy  V.  Watf  ricorth,  7  Ves.  425. 

This  was  altered  as  regards  the  heir  by  sect.  12  of  the  Statute 
of  Frauds,  which  was  amended  by  14  Geo.  2,  c.  20,  s.  9. 
These  sections  were  repealed  by  the  Wills  Act,  which  by  sect.  6 
enacts,  that,  if  no  disposition  by  will  shall  be  made  of  any 
estate  pur  autre  vie  of  a  freehold  nature,  the  same  shall  be 
chargeable  in  the  hands  of  the  heir,  if  it  shall  come  to  him  by 
reason  of  special  occupancy,  as  assets  by  descent,  as  in  the  case 
of  freehold  land  in  fee  simple ;  and  in  case  there  shall  be  no 
special  occupant  of  any  estate  pur  autre  tie,  whether  freehold  or 
customary  freehold,  tenant  right,  customary  or  copyhold  or  of 
any  other  tenure,  and  whether  a  corporeal  or  incorporeal 
hereditament,  it  shall  go  to  the  executor  or  administrator  of  the 
party  that  had  the  estate  thereof  by  virtue  of  the  grant ;  and  if 
the  same  shall  come  to  the  executor  or  administrator  either  by 
1  eason  of  a  special  occupancy  or  by  virtue  of  this  Act,  it  shall 
be  assets  in  his  hands,  and  shall  go  and  be  applied  and  dis- 
tributed in  the  same  manner  as  the  personal  estate  of  the 
testator  or  intestate. 

In  order  to  ascertain  the  special  occupant,  the  latest  limita- 
tion of  tlie  estate  is  to  be  looked  at.      Croker  v.  Brady,  4  L.  B. 
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Ir.  658;  /;*  re  Michell ;  Moore  v.  Moore,  (1892)  2  Oh.  87  ;  Earl   Chap.  XLII. 
of  Mountcashvll  v.  More  Smyth,  (1896)  A.  C.  158,  164.  limitation 

of  estate. 

This  applies  both  to  legal  and  to  equitable  estates.     Rey}iold8 
V.  Wright,  2  D.  F.  &  J.  590. 

If    the  limitation  is  to  a  person,   his  heirs,  executors,  or  Limitation 
administrators,  whether  in  a  deed  or  will,  the  heirs  and  not  the  executes 
personal  representatives  take  as  special  occupants.      Atkinson  v.  S^*^""'^' 
Baker,  3  T.  R.  229 ;  Carpenter  v.  Dunsmore,  3  E.  &  B.  918 ; 
Whitehead  v.  Morton,  19  L.  E.  Ir.  435,  446. 

If  there  is  an  agreement  to  grant  a  lease  pur  autre  tie  to  A,  Agreement  to 
no  wcJrds  of  limitation  being  expressed,  the  words  of  limitation  pur  autre  vie. 
cannot  be  supplied,  and  on  A's  death  intestate  his  legal  personal 
representatives  take  as  special  occupants.     M^Dermott  v.  Balfej 
I.  R.  2  Eq.  440  ;  Cornwall  v.  Saurin,  1 7  L.  R.  Ir.  595. 

If  the  estate  is  vested  in  trustees  the  words  of  limitation  used  Estate  of 
in  the  grant  to  the  trustees  do  not  govern  the  devolution  of  the  ^^^  affect^^ 
equitable  interest.     Earl  of  Monntca^hell  v.  More  Smyth,  (1896)  ^H^^^ 
A.  C.  158.  ""^  '''*'^' 

In  the  case  of  a  resulting  trust  it  would  seem  that  the  Case  of  re- 
resulting  estate  ought  to  go  to  the  legal  personal  representatives 
and  not  to  the  heir.  Northen  v.  Carnegie,  4  Dr.  587,  which 
contains  an  interesting  disquisition  on  the  general  law,  appears 
to  be  wrong  so  far  as  the  decision  goes.  There  A,  being 
entitled  to  an  estate  pur  autre  ne  limited  to  him  and  his  heirs 
in  an  incorporeal  hereditament,  conveyed  it  to  trustees,  their 
executors  and  adminibtrators,  upon  trusts  which  did  not  take 
effect  as  to  one-third.  The  settlor  died,  and  it  was  held  that 
the  resulting  estate  went  to  his  oo-heiresses-at-law.  It  is  not 
stated  in  the  report  whether  his  legal  personal  representatives 
were  parties  or  not. 

If  the  special  occupant  named  does  not  exist,  for  instance,  Non-existence 
where  a  devisee  to  him  and  his  heirs  is  illegitimate  and  dies  special 
intestate  without  issue,  then  by  virtue  of  the  section  the  legal  <><^c"P*^*- 
personal  representative  takes.     Plunket  v.  Reilly,  2  Ir.  Ch.  585 ; 
Reynolds  v.  Wright,  2  D.  F.  &  J.  590. 

If  in  the  last  disposition  of  the  estate  words  of  limitation  are  Absence  of 
not  found,  the  estate  goes  to  the  executor  or  administrator.  limitation  in 
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Cliap.  ZUI.  This  is  settled  both  in  England  and  Ireland,  where  the  last 
last  diaposi-  disposition  is  by  deed.  JEarl  of  Mountcashefl  v.  More  Smyth^ 
C^I^of  .d«^.  (1«96)  A.  C.  168. 

Case  of  a  will  The  same  rule  applies  in  England,  where  the  last  disposition 
m  n^  u  ,  ig  ty  ^11^  a^u^  UQ  distinction  can  there  be  drawn  between  the 
case  where  the  estate  is  originally  limited  to  a  man  and  his 
heirs,  and  the  case  where  it  is  originally  limited  without  words 
of  limitation.  In  re  Sheppard:  Sheppard  y.  Manning^  (1897)  2 
Ch.  67 ;  In  re  Inman  ;  Inman  v.  Inman^  (1903)  1  Ch.  241 ;  see 
also  Doe  d.  Letm  v.  Letcisy  9  M.  &  W.  662. 

In  a  will,  however,  even  if  the  word  "  heirs  "  is  not  used  in 
the  limitation  of  the  estate,  there  may  be  sufficient  evidence 
of  intention  to  show  that  the  heirs  were  intended  to  take  as 
special  occupants.  Upon  this  ground  the  case  of  Doe  d. 
Philpotts  V.  JameSy  3  Doug.  425,  may  possibly  be  supported. 
See  per  Eomer,  J.,  in  In  re  Sheppard,  (1897)  2  Ch.  67 ;  see  also 
In  re  Inman:  Inman  v.  Inman^  (1903)  1  Ch.  241,  247. 
Case  of  a  will  In  Ireland  a  distinction  is  made  between  an  estate  originally 
limited  to  a  man  and  his  heirs,  and  an  estate  originally  limited 
to  a  man  without  words  of  limitation.  In  the  forimer  case,  if 
the  estate  is  given  by  will  to  a  devisee  without  words  of  limi- 
tation, whether  the  estate  be  specifically  described  or  included  in 
general  words,  it  passes  on  the  death  of  the  devisee  intestate,  not 
to  his  executor  or  administrator,  but  to  his  heir-at-law. 

This  view  disregards  the  statute,  but  is  well  settled  in  the 

Irish  Courts,  though  whether  the  House  of  Lords  would  uphold 

it  may  be  doubted.     Wall  v.  Byrncy  2  J.  &  L.  118;  Blake  v, 

Jones,  1  H.  &  Br.  227,  n. ;   In  re  King :  King  v.  King,  (1899) 

1  Ir.  30. 

Interval  It  has  been  said  that  there  may  still  be  room  for  a  general 

ond^^t^r  occupant  in  the  interval  between  the  death  intestate  of    a 

letters  of         tenant  pur  autre  vie  and  the  grant  of  letters  of  administration, 

admiiufitra-  .  , 

tion.  in  cases  where  there  is  no  special  occupant.     The  freehold,  it  is 

said,  cannot  be  in  abeyance,  and  as  there  is  no  one  in  whom 
it  can  vest  it  must  go  to  a  general  occupant.  1  Preston 
Conv.  44. 

Probably  the  Court  would  have  no  difficulty  in  deciding 
that  the  title  of  the  administrator  when  constituted  relates 
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back,  and  that  the  general  occupant,  if  he  takes  at  all,  takes    Chap.  XLII. 
as  trustee  for  the  administrator  when  constituted.     See  In  re 
Innian;   Inman  v.  Inman^  (1903)  1  Ch.  241;   In  bonis  Pn/se, 
(1904)  P.  301. 
Sect.  6  of  the  Wills  Act  directs  an  estate  pur  autre  vie  of  a  Wills  Act 

-,,,.  -J      11  J  ji^'JiA  does  not  make 

freehold  nature  coming  to  the  executor  or  admimstrator  to  go  estate /?Mr 
and  he  applied  and  distributed  in  the  same  manner  as  personal  p^^  *^^ 
estate,  but  it  does  not  make  it   personal  estate.      If   such  an  executor 

,  .  ,     ,  personalty  for 

estate  belongs  to  a  person  domiciled  abroad  it  is  governed  by  aU  purposes. 
English  law  and  not  by  the  law  of  the  domicile.     Chatfield  v. 
Berchtoldt,  7  Ch.  192. 
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CHAPTER  XLIII. 

RIGHTS  BETWEEN  TENANT  FOR  LIFE  AND 

REMAINDERMAN. 

I. — ^Waste. 

Chap.  zun.  Various  restrictions  may  be  imposed  on  a  life  estate. 

It  may  be  with  or  without  impeachment  of  waste,  and  in 
the  case  of  a  married  woman  it  may  be  for  her  separate  use 
with  or  without  power  of  anticipation  during  the  coverture. 
Separate  use  and  restraint  upon  anticipation  apply  to  absolute 
as  well  as  to  life  interests,  and  will  be  found  dealt  with  in  the 
chapter  on  Conditions. 


A.  Creation  of  Estates  with  and  without  Impeachment 

OF  Waste. 

A  tenant  for  life  cannot  commit  waste,  unless  expressly  made 
unimpeachable  for  waste. 
Impenohineiit       A  tenant  for  life  without  impeachment  of  waste,  voluntary 
waste  excepted,  is  only  excused  for  permissive  waste.      Chirth  v. 
Cotton,  1  Ves.  Sen.  524,  546 ;  1  Dick.  183. 

But  the  exception  of  voluntary  waste  may  be  so  qualified  as 
to  entitle  the  tenant  for  life  to  cut  timber.  Vincent  v.  Spicer, 
22  B.  380;  see  Wickham  v.  Wickham,  19  Ves.  419. 

Tenant  for  life  "  with  full  and  absolute  power  over  all  my 
property  "  has  large  powers  of  management,  but  is  not  unim- 
peachable for  waste.    Pardoe  v.  Pardocy  82  L.  T.  547. 

Tenant  for  life  unimpeachable  for  waste  may  in  effect  be 
deprived  of  the  right  to  cut  timber,  if  a  large  discretion  to  cut 
timber  is  vested  in  trustees.  Kekewich  v.  Marker,  3  Mao.  &  Gt. 
311. 


AS  BEOARDS  TIMBER.  ^29 

Tenants  in  dower  and  by  curtesy  are  impeachable  for  waste.   Chap.  XLiii. 
Ap  Hiee^a  Case,  3  Leon.  121 ;  Co.  Litt.  63a.  Tenants  in 

mi.'p'i'ji  ij»  '1.   dower  and 

lenant  m  fee  subject  to  an  executory  devise  over  may  commit  ^y  curteej. 
legal  but  not  equitable  waste.    Turner  v.  Wright^  Jo.  742 ;  2  Tenant  in 
D.  F.  &  J.  234.  tT^t  oTer. 

He  may  be  restrained  from  cutting  timber  by  express  words. 
Blake  V.  Peters,  1  D.  J.  &  S.  345. 

Tenant  in   tail  after  possibility  of  issue  extinct  is  in  the  Tenant  in 
position   of  tenant  for  life    dispunishable   for  waste.      Lewis  possibility  of 
Boicles'  Case,  11  Eep.  79b;   WiUianis  v.  Williams,  15  Ves.  419;  "sue  extinct. 
12  East,  209. 

Tenant  in  tail  restrained  by  statute  from  disentailing  is  dis-  Tenant  in 
punishable  for  legal  waste,  but  will  be  restrained  from  equitable  Parliament, 
waste.     A.-O,  v.  Duke  of  Marlborough,  3  Mad.  498. 


B.  Bights  as  regards  Timber,  &c. 

1.  Tenant  for  Life  without  Impeachment  of  Waste, 
Tenant  for  life  without  impeachment  of  waste  may  commit  Loffal  and 

.     T  equitable 

legal  but  not  equitable  waste.  waste. 

Thus,  he  may  cut  down  the  timber  on  the  estate,  not  being 
ornamental  timber,  and  it  becomes  his  property  from  the 
moment  of  severance.  Wolf  v.  Mill,  2  Sw.  149,  n. ;  Doran  v. 
Wiltshire,  3  Sw.  699 ;  Gordon  v.  Woodford,  27  B.  603. 

He  may  out  trees,  which  have  become  timber,  though  they 
have  not  attained  maturity,  or  though  cutting  them  will  deprive 
saplings  of  shelter.  Smythe  v.  Smythe,  2  Sw.  252;  Potts  v. 
Potts,  3  L.  J.  Ch.  0.  S.  176. 

But  though  he  is  entitled  to  the  timber  when  cut  down,  he  is 
not  entitled  to  it  till  then,  and  if  he  has  a  power  of  sale  he 
cannot  sell  and  appropriate  the  value  of  the  timber.  Wolf  v. 
mil,  2  Sw.  149,  n. ;  Doran  v.  Wiltshire,  3  Sw.  699. 

Timber  and  the  materials  of  houses  blown  down  during  the  WindfaUs. 
possession  of  a  tenant  for  life  without  impeachment  of  waste 
belong  to  him.     Leicis  Bowles^   Case,   11   Eep.   79b;    Tudor, 
L.  C.  86 ;  Pyne  v.  Dor,  1  T.  E.  55  ;   Wolfy.  Mill,  2  Sw.  149,  n. ; 
Williams  v.  Williams,  15  Ves.  419 ;  12  East,  209. 

T.W.  M  M 
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Unripe 
timber. 


Wanton 
destniotion. 


Equitable 
waste. 


Chap.  XLin.  But  tenant  for  life  without  impeachment  of  waste  may  not 
cut  young  trees  and  saplings  before  they  are  fit  for  timber. 
O'Brien  v.  O'Brien^  Amb.  106;  Strathmore  v.  Boices,  2 
B.  C.  C.  88 ;  Chamberlayne  v.  Dufnmer,  1  B.  C.  C.  166 ;  3 
B.  C.  C.  548 ;  see  Aston  v.  Aston,  1  Ves.  Sen.  264 ;  Potts  v. 
Potts,  3  L.  J.  Ch.  0.  S.  176. 

The  Court  will  in  all  cases  restrain  wanton  destruction,  such 
as  cutting  down  fruit  trees,  or  pulling  down  a  mansion-house 
or  buildings.  Vane  v.  Lord  Barnard,  2  Vem.  738 ;  Pr.  Ch. 
454;  Gilb.  Eq.  127;  A}wn.,  2  Eq.  Ah.  757,  pi.  2 ;  Kat/ey. 
Banks,  2  Dick.  431 ;  Aston  v.  Aston,  1  Ves.  Sen.  264. 

But  if  the  tenant  for  life  pulls  down  a  mansion-house,  and 
rebuilds  it  with  the  same  materials,  there  can  be  no  account 
against  him.     Morris  v.  Morris,  3  De  G,  &  J.  ^523. 

By  sect.  25  (3)  of  the  Judicature  Act,  1873,  tenant  for 
life  without  impeachment  has  no  legal  right  to  commit 
equitable  waste. 

Equitable  waste  is  cutting  down  trees  which  have  been 
planted  or  left  for  ornament  or  shelter,  even  though  plant-ed  by 
the  tenant  for  life  himself.  That  they  have  been  so  planted 
or  left  must  be  shown  by  direct  evidence  or  by  reasonable 
inference  from  surrounding  circumstances.  Packington^s 
Case,  3  Atk.  216;  Coffin  v.  Coffin,  Jac.  70;  Ford  v.  Tynte, 
2  D.  J.  &  S.  127;  Weld-Blundell  v.  Woheley,  (1903)  2 
Ch.  664. 

Wliere  a  mansion-house  has  been  pulled  down,  and  the 
estate  devoted  to  game,  the  timber,  though  formerly  orna- 
mental, will  not  be  protected.  Micklethwait  v.  Micklethwaitj 
1  De  G.  &  J.  504. 

But  in  such  a  case  the  ornamental  timber  may  be  pro- 
tected if  the  estate  is  intended  to  be  let  on  building  leases. 
Wellesley  v.  WeUesley,  6  Sim.  497 ;  Morris  v.  Morris,  15 
Sim.  505. 

And  where  the  tenant  for  life  restores  a  decayed  mansion- 
house,  he  may  cut  down  ornamental  timber  about  it. 
Kticdigate  v.  Newdigate,  1  Sim.  131 ;  2  CI.  &  F.  601 ;  8  Bli. 
N.  S.  734. 


Effect  of 
pulling  down 
mansion- 
houae. 
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A  tenant  for  life  unimpeachable  for  waste,  who  cut  down   Chap.  ZLin. 
ornamental  timber,  which  the  Court  would  have  directed  to  be 
cut  if  application  had  been  made  to  it,  was  held  entitled  to  the 
proceeds.     Baker  v.  Sebright^  13  Ch.  D.  179. 


2.  Tenant  fm*  Life  Impeachable  for  Waste. 

Tenant  for  life  impeachable  for  waste  has  a  general  property  Rights  of 
in  trees  not  timber;   he   may  cut  them  down  and  take  the  impeachable 
proceeds,  and  if  blown   down  by  a  storm  or  severed  by  a  ^i^JiSf^^ 
stranger  they  belong  to  him.      Countess  of  .Cumberland's  Case,  not  timber. 
Moor.  812 ;  Channon  v.  Patchy  5  B.  &  C.  897 ;   Berriman  v. 
Peacock,   8   Bing.   384;    Batenian  v.    Hotchkin,   31    B.   486; 
Pidgely  v.   Bawling,   2  Coll.  275;    Earl   Cowley  v.    Wellesley, 
35  B.  635  ;  L.  E.  1  Eq.  656;   Hon y wood  v.  Honytcood,  18  Eq. 
306,  307. 

He  may  cut  timber  for  repairs  actually  about  to  be  done,  but  Timber  for 
he  may  not  sell  the  timber  in  order  to  spend  the  money  in 
repairs,  and  if  the  timber  proves  unsuitable  for  the  repairs,  he 
may  not  sell  it  and  take  the  proceeds.     Maleverer  v.   Spinke, 
Dyer,  35b ;   Ooicer  v.  Eyre,  G.  Coop.  156 ;  Simmons  v.  Norton, 

7  -Bing.  640. 

But  he  may  sell  the  timber  cut  in  order  to  buy  other 
timber  in  a  more  convenient  situation.  Wither  v.  Dean  and 
Chapter  of  Winchester,  3   Mer.  421,  426 ;   Sowerby  v.  Fryer, 

8  Eq.  417. 

He  may  not  cut  timber  to  inclose  lands  allotted  or  exchanged  Timber  for 
under  Inclosure  Acts.     Lee  v.  Alston,  1  B.  C.  C.  194. 

Tenant  for  life  impeachable  for  waste  is  entitled  to  the  Periodical 
periodical  cuttings  of  coppices  and  plantations  of  timberlike  ''''^^^' 
trees,  which  have  never  been  allowed  to  grow  into  timber,  but 
have  always  been  cut  as  underwood.      Bateman  v.   Sotchkin, 
31  B.  486;  Bagot  v.  Bagot,  32  B.  609,  517. 

In  the  case  of  an  estate  in  a  district,  in  which  it  is  the  custom  Timber 
to   cut  timber  periodically,  when  grovm  in  woods,  so   as  to 
continue  a  succession  of  timber  and  to  preserve  the  woods,  the 
tenant  for  life  is  entitled  to  the  proceeds  of  the  periodical 

M  M  2 
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Settlement 
on  tnut  for 
sale. 


Chap.  XLni.  cuttings.      Dashwood   v.    Magniac^    (1891)     3    Ck    306 ;    see 
Oxenden  v.  Compton^  2  Ves.  Jun.  69,  p.  71. 

Where  an  estate  was  settled  upon  trust  for  sale  and  to  pay 
the  income  of  the  proceeds  of  sale  to  a  tenant  for  life,  and 
larch  plantations  on  the  estate  were  blown  down  by  a  storm,  it 
was  held  that  the  proceeds  must  be  invested,  but  the  tenant 
for  life  was  held  entitled  to  have  his  income  made  up  out  of 
the  investments  to  the  sum  he  had  received  on  an  average 
of  years.  In  re  Harrisons  Tnids;  Harrison  v.  Harrison j 
28  Ch.  D.  220. 


Proper^  in 
proceeds  of 
legal  waste. 


Statute  of 
Limitations. 


Timber 
blown  down. 


GoUnsion 
between 
tenant  for  life 
andre- 
maindeiman. 


3.  Property  in  Timber  Cutj  8fc. 

In  the  case  of  legal  waste,  timber  wrongfully  cut,  whether 
by  tenant  for  life  or  a  stranger,  or  its  proceeds  vest  in  the 
first  owner  of  a  vested  estate  of  inheritance,  whether  there  are 
intermediate  life  estates  unimpeachable  for  waste,  or  inter- 
mediate contingent  remainders  or  not.  Whitfield  v.  Bem'tj  2 
P.  W.  240 ;  Lee  v.  Alston,  3  B.  0.  C.  38 ;  1  Ves.  Jun.  82 ; 
Betcick  V.  Whitfield,  3  P.  W.  267 ;  Gent  v.  Harrison,  Job.  517 ; 
Dare  v.  Hopkins,  2  Cox,  110;  Pigott  v.  Bullock,  1  Ves.  Jun. 
478. 

The  owner  of  the  first  estate  of  inheritance  can  immediatelj 
sue  to  recover  the  timber  or  its  proceeds,  and  the  Statute  of 
Limitations  runs  against  him  from  the  date  of  the  cutting. 
Seagram  v.  Knight,  L.  R.  2  Ch.  628 ;  Higginbotham  v.  Hatckins, 
7  Ch.  676. 

Timber  blown  down  by  a  storm  during  the  possession  of 
a  tenant  for  life  impeachable  for  waste  follows  the  same  rule, 
that  is  to  say,  it  belongs  to  the  owner  of  the  first  vested  estate 
of  inheritance,  and  is  not  invested.  JJvedall  v.  Ucedall,  2 
Roll.  Ab.  119;  Pigott  v.  Bullock,  1  Ves.  Jun.  484;  Letds 
Bowles'  Case,  11  Rep.  79b;  Tudor,  L.  C.  86;  Wliitfield  v. 
Beicit,  2  P.  W.  240  ;  Bewick  v.  Whitfield,  3  P.  W.  267 ;  Duke 
of  Neiccasile  v.  Vane,  cited  2  P.  W.  241. 

If  the  person  having  a  vested  estate  of  inheritance  commits 
the  waste,  or  if  the  tenant  for  life  and  remainderman  in  fee 
collude  to  commit  waste,  equity  will  interfere  at  the  instance 
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of  an  intermediate  tenant  for  life,  or  of  trustees  to  preserve   Chap.  xim. 

contingent    remainders,   and   will    preserve    the    proceeds    of 

the  waste  for  the  benefit  of  persons,  who  become  entitled 

under  subsequent  intermediate  limitations.     Williams  v.  Duke 

of  Bolton,  1  Cox,  72 ;   3  P.  W.  261,  n. ;   Powlett  v.  Diwhesa  of 

BoUon,  3  Ves.  374  ;   Garth  v.  Cottmi,  1  Ves.  Sen.  624  ;   1  Dick. 

183 ;  Perrot  v.  Perrot,  3  Atk.  94 ;  Davies  v.  Leo,  6  Ves.  784 ; 

Birch'  Wolfe  v.  Birch,  9  Eq.  683. 

In  such  a  case,  however,  if  as  much  is  laid  out  upon  the 
estate  as  i%  taken  from  it  by  waste,  equity  will  not  interfere. 
Birch^  Wolfe  v.  Birch,  9  Eq.  683. 

The  law  appears  to  be  unsettled  as  to  the  property  in  the  Proceeds  of 
proceeds  of  equitable  waste.  waete. 

There  is  authority  for  saying,  that  they  follow  the  analogy 
of  legal  waste  and  vest  in  the  owner  of  the  first  estate  of 
inheritance  in  existence  at  the  time  when  the  waste  is 
committed. 

It  would  follow  that  a  tenant  for  life  in  remainder  cannot 
sue  for  an  account  of  the  proceeds,  and  it  has  been  so  held  in 
Bolt  V.  Lord  Somerville,  2  Eq.  Ab.  759 ;  Ormond  v.  Kynnersley, 
7  L.  J.  Ch.  0.  S.  150  ;  8  ih,  67;   16  B.  10,  n. 

It  would  also  follow  that  the  statute  runs  against  the 
remainderman  from  the  time  when  the  waste  was  committed. 
Simpson  v.  Simpson,  3  L.  R.  Ir.  308. 

The  better  opinion,  however,  appears  to  be  that  the  proceeds 
of  equitable  waste  must  be  invested  and  treated  as  part  of  the 
estate.  During  the  life  of  the  tenant  for  life  who  committed 
the  waste  the  proceeds  must  be  invested  and  the  income  will 
be  accumulated,  but  a  subsequent  tenant  for  life  will  take  the 
income.  This  was  done  in  Lushington  v.  Boldero,  G.  Coop. 
216 ;  6  Mad.  149 ;  13  B.  418 ;  15  B.  1 ;  see  Hont/icood  v. 
Honytcood,  18  Eq.  306. 

The  same  view  is  also  supported  by  the  cases,  in  which 
tenant  for  life  in  remainder  has  been  held  entitled  to  sue  for 
an  injunction  to  restrain  equitable  waste.  Perrot  v.  Perrot, 
3  Atk.  94  (apparently  a  case  of  legal  waste) ;  Davies  v.  Leo, 
6  Ves.  784,  786 ;  Mom^  v.  Morris,  15  Sim.  505. 

It  is  also  supported  by  the  decision  of  Lord  Cottenhnm  that 
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Power  under 
Settled  Land 
Act  to  cut 
timber. 


Timber  cnt 
by  Court. 


Chap.  xim.  the  statate  does  not  begin  to  run  against  the  remainderman 
until  his  title  accrues  in  possession.  Duke  of  Leeds  v.  Earl 
of  Amherst,  2  Ph.  117;  see  Harconrt  v.  White,  28  B.  303; 
Birch'  Wolfe  v.  Birch,  9  Eq.  683. 

Sect.  35  of  the  Settled  Land  Act,  1882,  provides  that  where 
a  tenant  for  life  is  impeachable  for  waste  in  respect  of  timber 
and  there  is  timber  ripe  and  fit  for  cutting,  he  may,  with  the 
consent  of  the  trustees  of  the  settlement  or  under  an  order  of 
the  Court,  cut  the  timber.  Three-fourths  of  the  proceeds  are 
capital  and  the  rest  income. 

In  cases  not  within  this  section,  where  timber  is  cut  by  a 
trustee  or  by  the  Court  because  it  is  decaying  or  to  make  room 
for  other  trees,  the  proceeds  are  invested  and  the  interest  paid 
to  the  tenant  for  life.  Wickham  v.  Wickham,  G.  Coop.  288 ; 
19  Ves.  419  ;  Tooker  v.  Annesley,  5  Sim.  235 ;  Waldo  v.  Waldo, 
7  Sim.  261  ;  12  Sim.  107 ;  Tollemache  v.  Tollemache,  1  Ha.  456  ; 
Ferrand  v.  Wilson,  4  Ha.  381 ;  Lord  Lovat  v.  Duchess  of  Leeds, 
2  Dr.  &  Sm.  75 ;  Earl  Cotcley  v.  Welleslet/,  L.  E.  1  Eq.  656 ; 
Honyicood  v.  Honytcood,  18  Eq.  306. 

The  capital  will  belong  to  the  first  tenant  for  life  without 
impeachment  of  waste  who  comes  into  possession  or  to  the 
first  owner  of  an  estate  of  inheritance.  Gent  v.  Harrison, 
Job.  517;  Waldo  v.  Waldo,  12  Sim.  107;  Pliillips  v.  Barhw, 
14  Sim.  263 ;  Jodrell  v.  Jodrell,  7  Eq.  461 ;  Lowndes  v.  Norton, 
6  Ch.  D.  139. 


C.  Bights  as  regards  Mines. 


Muxes. 


Tenant  for  life  impeachable  for  waste  is  entitled  to  the  profits 
of  open  mines  and  quarries.  It  is  not  necessary  that  the  mines 
should  have  been  opened  by  the  settlor  or  testator  himself.  He 
may  also  open  a  now  pit,  if  it  is  for  the  more  profitable  working 
of  an  old  mine.  Co.  Litt.  54b ;  Spencer  v.  ScufT,  31  B.  334 ; 
Bagot  V.  Bagot,  32  B.  509 ;  Earl  Cowley  v.  Wellesley,  35  B. 
635;  Miller  v.  Miller,  13  Eq.  263;  Li  re  Maynard's  Settled 
Estate,  (1899)  2  Ch.  347 ;  Greville-Nugent  v.  Mackenzie,  (1900) 
A.  C.  273;  /«  re  Chaytor,  (1900)  2  Ch.  804;  see  Elias  v. 
Snowdon  Slate  Quarries,  4  App.  C.  454. 


MINES.  635 

He  is  also  entitled  to  the  profits  of  mines  opened  under  Chap.  XUII. 
powers  conferred  by  the  testator  or  agreed  to  be  leased  by  him, 
though  the  leases  are  not  actually  granted  or  the  mines  opened 
at  the  testator's  death.  Daly  v.  Beckett ^  24  B.  114 ;  Earl  Cowley 
V.  TFellesley,  35  B.  635;  In  re  Ketneys-Tynte ;  Kemeys-Tynte  v. 
KemeyS'Tynte,  (1892)  2  Ch.  211. 

He  cannot  work  an  abandoned  mine.  Clavering  v.  Clavering^ 
2  P.  W.  388 ;   Finer  v.  Vaughan,  2  B.  466. 

The  question  as  to  what  is  an  open  mine,  where  there  are 
several  seams  of  coal  served  by  one  inclined  plane,  some  of 
which  have  not  been  worked,  was  considered  in  Chaytor  v. 
Trotter,  87  L.  T.  33. 

The  Settled  Land  Act,  1882,  authorises  the  granting  of 
mining  leases  by  tenants  for  life,  and  provides  (sect.  11)  for  the 
disposal  of  the  rents.     See  In  re  Chaytor,  (1900)  2  Ch.  804. 

Except  in  the  cases  above  mentioned,  a  tenant  for  life  im- 
peachable for  waste  is  not  entitled  to  the  profits  of  mines  not 
opened  till  after  the  testator's  death.  Campbell  v.  Wardlaw,  8 
App.  C.  641. 

Where  minerals  are  got  by  a  trespasser  during  the  lives  of  Compenaation 
successive  tenants  for  life  unimpeachable  for  waste,  and  com-  got  hj 
pensation   is  paid,  the  compensation  is  divisible  between  the    ""^P**®^- 
estates  of  the  tenants  for  life  in  proportion  to  the  minerals 
got  during  each  life.      In  re  Barrington ;  Gamlen  v.  Lyon,  33 
Ch.  D.  523. 

Where  minerals  are    taken    by  a  railway  company  under  Minerala 
compulsory  powers  the  number  of  years  in  which  the  minerals  railway 
taken  could  have  been  worked  out  must  be  ascertained,  the  *^"™P*°y' 
proceeds  must  be  divided  by  this  number,  and  the  resulting 
amount  paid  annually  to  the  tenant  for  life.     In  re  Rohlnson^s 
Settlement,  (1891)  3  Ch.  129  ;  In  re  Fullerton's  Will,  (1906)  2 
Ch.  138. 

D.  Permissive  Waste. 

1.  A  tenant  for  life,  whether  legal  or  equitable,  of  freeholds  Tenant  for 
or  leaseholds,  is  not  liable  to  the  remaindermam  for  permissive  for  TCrmissive 
waste.     Poicys  v.  Blagrave,  4  D.  M.  &  G.  448 ;    Warren  v.  ^*^^®- 
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RIGHTS  BETWEEN  TENANT  FOR  LIFE  AND  REMAINDERMAN. 


Measure  of 
daomges. 


Chap.  XLm.  Rudall,  1  J.  &  H.  1 ;  Barnes  v.  Datcling,  44  L.  T.  809 ;  In  re 
Hotchkys;  Freke  v.  Calmady,  32  Ch.  D.  408 ;  In  re  Cartinighi ; 
Avis  V.  Newfnan^  41  Ch.  D.  532 ;  In  re  Parry  and  Hopkinj  (1900) 
1  Ch.  160. 

2.  If  the  will  directs  the  tenant  for  life  to  repair,  his  estate 
is  liable,  upon  the  implied  contract  arising  from  the  fact 
that  he  takes  possession.  Woodhome  v.  Walker,  5  Q.  B.  D. 
404 ;  Re  Williames ;  Andrew  v.  Williames,  52  L.  T.  41 ;  54 
L.  T.  105;  Blnckmore  v.  White,  (1899)  1  Q.  B.  293;  Dingle  v. 
Cappen,  (1899)  1  Ch.  726. 

The  amount  recoverable  is  the  sum  reasonably  necessary  to 
put  the  premises  in  the  state  of  repair  in  which  the  tenant  for 
life  ought  to  have  left  them.  Woodhome  v.  Walker,  5  Q.  B.  D. 
404,  p.  408 ;  Re  Bmdbrook,  56  L.  T.  106 ;  see  Conquest  v. 
Ebbetts,  (1896)  A.  C.  490 ;  Joyner  v.  Weeks,  (1891)  2  Q.  B.  31. 

A  tenant  for  life,  bound  to  keep  the  property  in  tenantable 
condition,  will  not  be  liable  for  the  depreciation  of  the  land,  if 
he  deals  with  it  in  the  same  way  in  which  the  testator  had  dealt 
with  it.     Dingle  v.  Coppen,  supra, 

3.  If  an  obligation  is  imposed  on  the  tenant  for  life  to  repair 
he  is  also  bound  to  insure  and  to  rebuild  in  case  of  fire.  //)  re 
Skingley,  3  Mac.  &  G.  221  ;  Gregg  v.  Coates,  23  B.  33 ;  Pinfold 
V.  Shillingford,  46  L.  J.  Ch.  491 ;  .25  W.  R.  425. 

He  is  not  bound  to  pay  a  sura  for  which  the  testator  was  at 
his  death  liable  for  repairs.  Harns  v.  Poyner,  1  Dr.  174; 
Pinfold  v.  Shillingford,  supra ;  see  Hickling  v.  Boyor,  3  Mao.  & 
G.  635. 

But  a  direction  to  keep  the  property  in  good  and  tenantable 
repair  may  make  the  tenant  for  life  liable  for  dilapidations 
existing  at  the  testator's  death.     Re  Bradbrook,  56  L.  T.  106. 


Liability  to 
insoie  and 
rebuild. 


II. — OBDiNARie  Outgoings. 

Tenant  for  The  tenant  for  life  must  pay  the  ordinary  outgoings  incident 

ordinliy         ^^  *^®  property,  of  which  he  is  tenant  for  life,  such  as  rates, 
outgoings.       taxes,  and  the  like.   . 

Compensation     •  Deductions  from  the  rent  made  by  the  tenant  of  a  public- 
iw  Act.***^'  house  in  respect  of  contributions  to  the  compensation  fund  under 
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the  Licensing  Aot,  1904  (4  Edw.  7,  o.  3),  s.  3,  cannot  be  Chap.  XLni. 
recouped  out  of  capital.      In  re  Smith ;    Smith  v.  Dodsicorthy 
(1906)  1  Ch.  799. 

If  a  tenant  is  entitled  at  the  end  of  his  term  to  be  paid  for  Tenant's 
his  property  at  a  valuation,  the  tenant  for  life  must  pay  the  ^  ^  ^^' 
amount  and  recover  it,  if  possible,  from  the  incoming  tenant. 
Mansel  v.  Norton,  22  Ch.  D.  769. 

In  the  case  of  a  tenant  for  life  of  freeholds,  where  local  Improve- 

,  .  ments  under 

authorities  under  the  statutory  powers  conferred  upon  them  orders  of 
require  works  to  be  done,  which  are  in  the  nature  of  permanent  JJShOTtieB. 
improvements,  then  apart  from  the  rights  of  the  tenant  for  life 
under  the  Settled  Land  Acts,  and  subject  to  any  special  direc- 
tion in  the  will,  it  is  a  question  of  construction  of  the  statute 
conferring  the  power,  whether  the  expenses  ought  to  be  borne 
by  the  tenant  for  life  or  whether  they  can  be  charged  upon  the 
inheritance. 

If  the  estates  are  equitable  and  the  persons  liable  under  the  Equitable 
statute  to  pay  the  expenses  are  the  trustees,  they  must  be  borne  tni^teer 
by  capital.      In  re  Barney ;  Harrison  v.  Barney ,  (1894)  3  Ch.  ^^^®* 
662;  In  re  Famham's  Trusts,  (1904)  2  Ch.  561. 

If  the  expenses  are  made  a  charge  upon  the  estate  in  favour  Expenses 
of  the  local  authority,  as  by  the  PubUc  Health  Act,  1875  (38  &  ^^ 
39  Vict.  c.  55),  s.  257,  or  the  Private  Streets  Works  Act,  1892 
(65  &  56  Vict.  c.  67),  s.  13,  and  the  tenant  for  life  pays  them, 
he  is  entitled  to  the  benefit  of  the  charge,  though  the  Act  may 
authorise  the  tenant  for  life  to  raise  the  money  in  a  particular 
way.  In  re  Smith's  Settled  Estates,  (1901)  1  Ch.  689;  In  re 
Pizzi;  Scrivener  v.  Aldridge,  (1907)  1  Ch.  67. 

And  the  proceeds  of  sale  of  land  taken  under  the  Lands 
Clauses  Acts  have  been  applied  in  repaying  the  expenses  of 
rebuilding  condemned  buildings  on  the  property.  £x  parte 
Davis,  3  De  G.  &  J.  144. 

The  tenant  for  life  of  leaseholds  must,  as  between  himself  LiabilitT  of 

tenant  for  life 

and  the  estate,  pay  the  rent  and  perform  the  covenants  to  of  leaseholds, 
repair  and  insure,  if  any,  and  the  other  covenants  contained 
in  the  lease  imder  which  the  property  is  held.      He  is  not 
liable    for    repairs    necessary   at    the    commencement   of   his 
interest,    or  in  respect    of   breaches   of    covenant   committed 
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Chap.  Xim 


ExpenBes 
nnaer  orders 
of  local 
aathoritiefl. 


Effect  of 
Settled  Land 
Acts. 


"Works  done 

without 

scheme. 


•  before  the  testator's  death.  Marsh  v.  WellSy  1  S.  &  St.  87 ; 
In  re  Fowler ;  Foiciei-  v.  OtMl^  16  Ch.  D.  723 ;  In  re  Courtier; 
Coles  V.  Court kTy  34  Ch.  D.  1^6;  In  re  Bedding ;  Thanijyson  v. 
Redding,  (1897)  1  Ch.  876;  Brereton  v.  Day,  (1895)  1  Ir.  519 ; 
Kingham  v.  Kingham,  (1897)  1  Ir.  170,  174;  In  re  Betty; 
Betty  V.  A.'G.,  (1899)  1  Ch.  821 ;  In  re  Gjers;  Cooper  v.  Gjers, 

(1899)  2  Ch.  54 ;  Re  Smith  ;  Bully.  Smith,  84  L.  T.  835 ;  In  re 
Waldron,  (1904)  1  Ir.  240  ;  not  following  In  re  Baring  ;  Baring 
Y.  Baring,  (1893)  1  Ch.  61;  In  re  Tomlinson ;  Tomlinson  v. 
TomUmon,  (1898)  2  Ch.  232. 

The  general  rule  is  not  altered  by  the  fact  that  the  tenant 
for  life  is  in  receipt,  not  of  the  rack  rent,  but  of  an  improved 
ground  rent  only.     In  re  Copland^ s  Settlement ;  Johns  v.  Garden^ 

(1900)  1  Ch.  326. 

As  regards  the  expenses  incurred  under  the  requirements  of 
local  authorities  above  referred  to,  it  may  be  that  under  the 
terms  of  the  lease  these  must  also  be  borne  by  the  lessee,  and 
in  that  case  it  would  seem  prima  facie  that  they  must  be  borne 
by  the  tenant  for  life.  See  In  re  Crawley ;  Act^n  v.  Craicley^ 
28  Ch.  D.  431. 

But  the  works  may  be  improvements  within  the  meaning  of 
the  Settled  Land  Acts,  and  in  that  case  the  tenant  for  life 
may  be  entitled  to  have  the  expenditure  provided  out  of 
capital,  though  the  income  is  only  payable  to  him  after  pay- 
ment of  all  incidental  expenses  and  outgoings.  Clarke  y. 
Thornton,  35  Ch.  D.  307 ;  In  re  Lord  Stamford's  Settled  Estates, 
43  Ch.  D.  84;  In  re  Thomas;  Weatherall  v.  Thomas,  (1900) 
1  Ch.  319. 

If,  however,  the  works  are  executed  without  a  scheme,  and  it 
is  necessary  to  apply  to  the  Court  to  sanction  the  outlay  under 
sect.  15  of  the  Settled  Land  Act,  1890,  the  Court  has  a 
discretion,  and  will  not,  if  the  will  throws  the  expenses  on 
income,  allow  them  to  be  provided  out  of  capital.  In  re 
Partington;  Reigh  v.  Kane,  (1902)  1  Ch.  711. 

If  there  is  no  question  as  between  lessor  and  lessee,  and 
the  outlay  cannot  be  recovered  by  the  lessor  from  the  lessee 
or  by  the  lessee  from  the  lessor,  so  that  as  between  them  the 
burden  must  lie  where  it  falls,  it  would  seem  that  the  incidence 
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of  the  burden  as  between  tenant  for  life  and  remainderman   Chap.  XLm. 
depends  on  the  construction  of  the   statute  under  which  the 
outlay  is  made,  and  the  cases  above  cited  as  to  tenant  for  life 
of  freeholds  would  apply.     See,  too,  In  re  Lever ;   Conhcell  v. 
Lever,  (1897)  1  Ch.  32. 

Where  a  leasehold,  which  the  testator  had  assigned,  came 
bade  to  the  estate  after  his  death  under  a  compromise  with  the 
assignee,  it  was  held  that  the  liabilities  under  the  lease  were 
payable  out  of  corpus.     Allen  v.  Emhkton,  4  Dr.  226. 

Where  leaseholds  are  settled  in  the  usual  way  on  trust  for  Cogte  of 
sale  and  the  trustees  incur  expenses  in  compelling  the  tenants  tenants 
to  repair,  these  expenses  are  not  "  outgoings,"  but  must  be  "P*^- 
raised  out  of  capital.      Re  M'Clure ;  Carr  v.  Commercial  Union 
Assurance  Co.,  95  L.  T.  74. 

As  to  the  meaning  of  outgoings  with  reference  to  the  require- 
ments of  local  authorities,  see  also  In  re  Boor ;  Boor  v.  HopkitiSy 
40  Ch.  D.  572  ;  Tubbs  v.  Wynne,  (1897)  1  Q.  B.  74. 


III. — Emblements. 
Emblements  are  com,  roots,  flax,  hemp,  and  other  annual  Emblements 

defined 

profits.  Co.  Litt.  55 ;  Latham  v.  Aticood,  Cro.  Car.  515  ; 
Ucans  V.  Roberts,  5  B.  &  C.  832 ;  see  Graves  v.  Weld,  5 
B.  &  Aid.  120. 

The  executor  of  a  tenant  for  life  whose  estate  determines  by  Right  of 
death  is  entitled  to  emblements,  that  is  to  say,  the  produce  of  tenant  for 
the  soil  which  is  the  result  of  his  sowing.     Sir  Henry  Knivet^s  emblements 
Case,  5  Rep.  85  ;  Oland^s  Case,  5  Eep.  116. 

Divorce  is  an  act  of  law,  and  does  not  disentitle  a  husband, 
who  holds  during  coverture.      Oiatid's  Case,  supra. 

He  is  not  entitled  when  his  estate  determines  by  his  own 
act,  as  by  the  marriage  of  a  tenant  for  life  during  widowhood. 
Oland^s  Case,  supra ;  Co.  Litt.  56b ;  Davies  v.  Eyton,  4 
Moo.  &  P.  820 ;  7  Bing.  154. 

Nor  is  he  entitled  where  the  crops  are  not  sown  by  him. 
Grantham  v.  Hawley,  Hob.  .135;  Anon,,  Cro.  Eliz.  61,  464; 
Spencer* s  Case,  Winch,  51. 
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Chap.  XIIII. 


Tenant  for 
life  cannot 
seyer 
fixtuiea. 

Trade  and 

ornamental 

fixtures. 


rV. — ^Fixtures. 

Whatever  is  fixed  to  the  freehold  of  land  becomes  part  of 
the  freehold  or  inheritance,  and  cannot  be  severed  by  a  tenant 
for  life. 

But  the  tenant  for  life  or  his  legal  personal  representatives 
after  his  death,  may  remove  trade  (a)  and  ornamental  (b)  fixtures 
put  up  by  him.  Laicton  v.  Lawton^  3  Atk.  13 ;  Lord  Budhy 
V.  Lord  Wardc,  Amb.  113 ;  Ward  v.  Countess  of  Dudley ,  57 
L.  T.  20  (fl) ;  Leigh  v.  Taylor,  (1902)  A.  C.  157  (6). 

Any  injury  caused  by  the  removal  must  be  borne  by  the 
tenant  for  life  or  his  estate.  In  re  Be  Falbe  ;  Ward  v.  Taylor , 
(1901)  1  Ch.  523,  542. 


V. — Improvements  by  Tenant  for  Life. 


Tenant  for 
life  improTea 
at  hia  own 
riak. 


Salvage. 


Apart  from  the  Settled  Land  Acts,  a  tenant  for  life  who 
makes  permanent  improvements,  which  increase  the  value  of 
the  inheritance,  such  as  repairs  necessitated  by  dry  rot, 
building  farm  buildings  and  cottages,  draining  marshes  and 
the  like,  does  so  at  his  own  risk,  and  is  not  entitled  to  a 
charge  for  his  expenditure.  Hihbert  v.  Cooke,  1  S.  &  St.  552 ; 
Bostock  V.  Blakeney,  2  B.  C.  C.  653 ;  Nairn  v.  MarjoribankSy  3 
Buss.  582  ;  Bixon  v.  Peacock,  3  Dr.  288  ;  Caldecott  v.  Bratcn, 
2  Ha.  144 ;  Bunne  v.  Bunne,  7  D.  M.  &  G.  207 ;  Bent  v. 
Bent,  30  B.  363;  /»  re  Barrington^s  Settlement,  1  J.  &  H. 
142 ;  In  re  Ormrod's  Settled  Estate,  (1892)  2  Ch.  318 ;  see  In  re 
Montagu;  Berbishire  v.  Montagu,  (1897)  2  Ch.  8, 

But  he  wUl  be  allowed  expenditure  (including  the  costs  of 
legal  proceedings)  made  to  preserve  the  property  of  which  he  is 
tenant  for  life  from  injury,  destruction  or  forfeiture.  Bent  v. 
Bent,  30  B.  363,  369  (the  Aroa  Mine) ;  In  re  Earl  Be  La 
Warr's  Estate,  16  Ch.  D.  587 ;  In  re  Ormrod's  Settled  Estate, 
(1892)  2  Ch.  318 ;  Hamilton  v.  Tighe,  (1898)  1  Lr.  123. 

On  this  principle,  he  may  complete  a  mansion-house  upon  the 
estate  left  unfinished  by  the  testator,  and  charge  the  inheritance 
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with  the  cost.     Hibhert  v.  Cooke,  1  S.  &  St.  652  ;  Dent  v.  Dent,  Chap.  Xiin. 
30  B.  363. 

And  if  he  completes  houses  commenced  by  a  testator  on  a 
building  estate  he  may  be  entitled  to  the  expenditure,  if  but  for 
the  outlay  the  buildings  would  have  been  lost  to  the  estate. 
Ferguson  v.  Ferguson,  17  L.  R.  Ir.  567 ;  Gelliland  v.  Crawford, 
I.  R.  4  Eq.  35. 

A  tenant  for  life,  who  purchases  land  under  a  statutory  right 
of  pre-emption,  which  he  can  only  exercise  aa  trustee  for 
the  persons  entitled  under  the  settlement,  and  then  makes 
improvements  upon  it,  may  be  allowed,  in  his  capacity  of  trustee 
and  not  of  tenant  for  life,  the  amount  by  which  the  value  of 
the  land  has  been  increased.  Rowley  v.  Oinnever,  (1897) 
2  Ch.  503. 

VI. — Chaeobs  and  Incumbrances. 

A.  Eent-ch/^rges. 

The  tenant  for  life  must  keep  down  rent-charges  upon  the  Bent-oharges. 
estate,  and  he  is  personally  liable  to  pay  them,  though  the  rents 
and  profits  may  be  insufficient.  Thofnas  v.  Sylvester,  L.  R.  8 
Q.  B.  368 ;  Chtnstie  v.  Barker,  53  L.  J.  Q.  B.  537 ;  Searle  v. 
Cooke,  43  Ch.  D.  519 ;  Swift  v.  Kelly,  24  L.  R.  Ir.  107,  478 ; 
Odium  V.  Thompson,  31  L.  R.  Ir.  394 ;  Pertwee  v.  Totcnsend, 
(1896)  2  Q.  B.  129  \  In  re  Herbage  Rents,  Oreemcich;  C/iarity 
Commissioners  v.  Green,  (1896)  2  Ch.  811. 

If  the  testator  has  entered  into  a  covenant  to  pay  an  annuity  Annniiy  in 
or  rent-charge,  which  is  also  charged  on  the  land,  and  the  J^^t"  °'  * 
annuity  or  rent-charge  is  in  the  nature  of  a  debt  of  the  testator, 
for  instance,  if  the  annuity  is  granted  in  consideration  of  a  loan 
or  as  the  purchase-money  of  the  estate,  each  accruing  payment 
must,  as  between  tenant  for  life  and  remainderman,  be  appor- 
tioned in  proportion  to  the  value  of  the  life  interest  and 
remainder  at  the  testator's  death.  Bulwer  v.  Astley,  1  Ph.  422 ; 
Yates  V.  Yates,  28  B.  637 ;  Yonge  v.  Furse,  20  B.  380 ;  In  re 
Muffett ;  Jones  v.  Mason,  39  Ch.  D.  534 ;  In  re  Dawson;  Arathoon 
V.  Dawson,  (1906)  2  Ch.  211. 

Another  mode  of  apportioning  the  liability  in  such  a  case  is 
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Chap.  xun.  that  the  tenant  for  life  should  pay  the  annuity  as  it  accrues,  in 
which  case  he  will  be  entitled  to  a  charge  on  the  estate  for  the 
amount,  but  not  to  interest  during  his  life  on  such  charge. 
In  re  Harrison ;  Toicnsofi  v.  Harrison  y  43  Ch.  D.  55  ;  In  re 
Bacon;  Grissel  v.  Leathes^  62  L.  J.  Ch.  445;  In  re  Henry; 
Gordon  y.  Gordony  (1907)  1  Ch.  30. 


Interert  on 
mortgages. 


Back  rents. 


Liability  to 
remainder- 


man. 


B.  Interest  on  Mortgages. 

The  tenant  for  life  must  keep  down  the  interest  on  incum- 
brances upon  the  estate,  falling  due  while  he  is  in  possession,  to 
the  extent  of  the  income  he  receives.  If  several  estates  are 
included  in  one  devise  or  settlement,  he  must  out  of  the 
^ZS^^S^^^  rents  keep  down  the  aggregate  interest.  Surplus 
rents  of  later  years  must  be  applied  in  making  up  a  deficit  of 
earlier  years.  He  is  not  bound  to  keep  down  arrears  of  interest 
accrued  before  his  possession.  Dixon  v.  Peacock^  3  Dr.  288; 
Caulfield  v.  Maguirey  2  J.  &  Lat.  141  ;  Whitbread  v.  Smithy 
3  D.  M.  &  G.  741;  Making  v.  Making y  1  D.  P.  &  J.  358; 
Sharnhaw  v.  GibbSy  Kay,  333;  Tracy  v.  Lady  Herefordy  2 
B.  C.  C.  128 ;  Kirtcan  v.  Kennedy y  I.  K.  4  Eq.  499;  Freicen  v. 
Law  Life  Assurance  Society y  (1895)  2  Ch.  511;  In  re  Baron 
Kensington ;  Earl  of  Longford  v.  Baron  Kensingtoiiy  (1902)  1 
Ch.  203 ;  Honyicood  v.  Honytcoody  (1902)  1  Ch.  347. 

If  arrears  of  interest  are  paid  ofE  by  sale  of  one  of  the 
properties,  future  income  remains  liable  to  recoup  the  capital 
applied  in  paying  such  arrears.  Honyicood  v.  Hony woody  (1902) 
1  Ch.  347. 

The  tenant  for  life  is  not  personally  liable  to  the  mortgagee 
for  the  interest,  and  if  he  receives  rents  without  keeping  down 
the  interest  he  cannot  be  sued  by  the  mortgagee  for  back  rents. 
In  re  Morley ;  Morley  v.  SaunderSy  8  Eq.  594. 

If  the  tenant  for  life  does  not  keep  down  the  interest  to  the 
extent  of  the  rents  and  profits  he  receives,  his  estate  may  be 
sued  by  the  remainderman  for  what  the  latter  has  to  pay, 
owing  to  the  tenant  for  life's  default.  Baldwin  v.  Baldwiny  4 
Ir.  Ch.  501 ;  6  Lr.  Ch.  156,  where  Lord  Bomilly's  dictum  in 
Kensington  v.  Bouveriey  19  B.  39,  is  explained. 
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If  the  remaindeiinan  has  to  pay  interest  on  incumbrances,   Chap.  XLTTI. 


which   accrued   during  the   life   tenancy,   and    rents    accrued  Subsequent 
during  the  life  tenancy  are  afterwards  recovered,  it  seems  that  to^make  up 
in  equity  such  rents,  so  far  as  required  to  recoup  the  remainder-  arrears, 
man,  will  be  considered  as  belonging  to  the  reversion.     The 
right  is  not  a  mere  lien,  but  the  rents  belong  to  the  remainder- 
man and  he  will  take  any  accumulations  produced  by  their 
investment.     Waring  v.   Coventry y  2  M.  &  £.  406 ;   Kirwan  v. 
Kennedy^  I.  R.  3  Eq.  472 ;   Coote  v.   O'Reilly,  IJ.  &  Lat.  455 ; 
Hoiclin  V.  Sheppard,  I.  R.  6  Eq.  38,  497,  532 ;  see  Dillon  v. 
Billon,  4  Ir.   Ch.    102;    In  re  Fitzgerald's  Estate,  I.   E.    1 
Eq.  453. 

If    the  tenant  for  life  pays  interest  on  incumbrances  in  Tenant  for 
excess  of  the  income  received,  he  is  not  entitled  to  a  charge  in  excess  of 
for  the  excess,  nor  can  he  recover  it  from  the  remainderman.  ^^  ' 
Kensington  v,  Botiverie,  7  H.  L.  657. 


C.  Redemption  of  Incumbrances. 

The  tenant  for  life  may  redeem  incumbrances  in  priority  to  Right  to 
the  remainderman.     He  cannot  himself  be  redeemed,  nor  can 
he  foreclose.     Ravald  v.  Russell,  Tou.  19  ;   Raffety  v.  King,  1 
Kee.  618;  Aynsley  v.  Reed,  ]  Dick.  249;    Wicks  v,  Scricens, 
IJ.  &  H.  215  ;  Front  v.  Cock,  (1896)  2  Ch.  508. 

If  he  pays  o£E  an  incumbrance  on  the  estate,  he  is  presumed  Tenant  for 
to  do   so  for  his   own  benefit,   and  the   presumption  is  not  offincum- 
rebutted  by  the  mere  fact  that  the  remaindermen  are  children  '*""*^^' 
of  the  tenant  for  life.     Jones  v.  Morgan,  1  B.  C.  C.  206 ; 
Shrewsbury   v.    Shrewsbury,   1    Ves.    Jun.   227;    Redington   v. 
Redington,  1  Ba.  &  Be.  131 ;  Burrell  v.  Earl  of  Egremont,  7  B. 
205 ;  Morley  v.  Morley,  5  D.  M.  &  G.  610 ;  Lindsay  v.  Earl  of 
Wickloic,  I.  R.  7  Eq.  192;  In  re  Harvey ;  Harvey  v.  Hobday, 
(1896)  1  Ch.  137 ;  Lord  Qifford  v.  Lord  Fitzhardinge,  (1899) 
2  Ch.  32. 

When  a  mortgage  is  paid  off  by  instalments  by  successive 
tenants  for  life,  each  tenant  for  life  is  entitled  to  a  charge  for 
the  instalments  paid,  and  if  the  estate  turns  out  insufficient 
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Cliap.  XLIII.  to  repay  the  whole,  the  tenants  for  life  must  abate  rateably. 
In  re  Nepean's  Settled  Estates,  (1900)  1  Lr.  298. 


Estate  duty 
in  respect  of 
jointure. 


D.  Estate  Duty. 
Tenant  for  If  the  tenant  for  life  charires  the  inheritance  under  the 

life  must  ° 

keep  down       Finance  Act,  1894  (57  &  58  Vict.  o.  30),  s,  9  (5),  with  instal- 
instahnents  of  nients  of  estate  duty  payable  by  him,  he  must  pay  the  interest 
esuteduty.     ^^  ^^  unpaid  portions.     In  re  Earl  Hotce's  Settled  Estates; 
Earl  Howe  v.  Kingscote,  (1903)  2  Ch.  69. 

For  the  purpose  of  ascertaining  the  estate  duty  payable  by 
a  jointress,  the  jointress  is  to  be  treated  as  tenant  for  life  of 
a  sum  equal  to  the  value  of  the  jointure,  capitaUsed  at  the 
number  of  years'  purchase  at  which  the  estate  as  a  whole  was 
capitalised  for  the  purpose  of  duty,  and  she  is  to  be  charged 
with  estate  duty  on  that  sum,  but  she  is  entitled  to  throw 
the  duty  so  charged  upon  the  corpus  of  the  estate  upon  the 
terms  of  paying  interest  to  the  tenant  for  life  at  the  rate 
actually  paid  to  the  Crown  until  payment  of  the  duty,  and 
thereafter  at  the  rate  at  which  the  duty  could  be  raised  by 
mortgage  of  the  estate.  In  re  Parker  Jertis ;  Salt  v.  Locker^ 
(1898)  2  Ch.  643  ;  In  re  Duke  of  St.  Albans;  Loder  v.  Duke  of 
St.  Albans,  (1900)  2  Ch.  873;  see  De  Quettemlle  v.  De  Quetteville, 
92  L.  T.  758 ;  93  L.  T.  579. 


Leasing 
powers. 


Vnlimited 
power. 


Contract  for 
a  lease. 


VII. — Powers  of  Leasing. 

■ 

Large  powers  of  leasing  are  conferred  upon  tenants  for  life 
by  the  Settled  Estates  Act,  1877  (40  &  41  Vict.  o.  18),  and 
the  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38). 

Where  express  power  of  leasing  is  giyen  without  limit  of 
time,  it  is  a  question  of  construction  upon  the  whole  instrument, 
whether  the  power  authorises  leases  beyond  the  life  of  the 
tenant  for  life.     Viman  v.  Jegon,  L.  E.  3  H.  L.  285. 

Under  the  Settled  Land  Act,  1882,  s.  31  (2),  a  contract  by  a 
tenant  for  life  for  a  lease  binds  the  remainderman. 

Independently  of  the  Act,  a  contract  for  a  lease  by  a  tenant 
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for  life  with  power  of  leasing,  if  the  lease  contracted  for  was  Chap.  ZLIII. 
within  the  power,  bound  the  remainderman.     Shannon  v.  Brad- 
street^  1  Seh.  &  L.  52;   see  Morgan  v.  Milmany  3  D.  M.  & 
G.  24. 

And  a  covenant  by  a  tenant  for  life  to  renew  a  lease  at  the  Covenant  to 
expiration  of  an  existing  lease,  though  the  covenant  to  renew 
is  not  authorised  by  the  power,  will  bind  the  tenant  for  life  if, 
when  the  time  for  renewal  arrives,  the  renewed  lease  is  within 
the  power.  Harnett  v.  Yieldiugy  2  Sch.  &  L.  549 ;  Doe  d. 
Bromley  v.  Bettisony  12  East,  305 ;  Dowell  v.  DcWy  1  T.  & 
C.  C.  345 ;  7  Jur.  117 ;  Gas  Light  and  Coke  Co.  v.  Towse,  36 
Ch.  D.  519. 

VIII. — Fiduciary  Position  of  Tenant  for  Life. 

In  some  respects  the  tenant  for  life  is  in  a  fiduciary  position 
as  regards  the  estate. 

If  he  pays  off  an  incumbrance,  he  can  charge  the  inheritance  purchase  of 
only  with  the  amount  paid.     Eill  v.  Broicne,  Dru.  t.  S.  426.         inoumbranoes. 

A  sum  received  by  a  tenant  for  life  for  withdrawing  opposi- 
tion to  a  bill  must  be  invested  for  the  benefit  of  the  estate. 
Owen  V.  Williams,  Amb.  734  ;  Pole  v.  Pole,  2  De  G.  &  S.  420 ; 
Re  Duke  of  Marlborough^ s  Estate,  13  Jur.  738 ;  Earl  of  Shrews- 
bury v.  North  Staffordshire  By.,  L.  R.  1  Eq.  593,  608 ;  see  Yem 
V.  Edwards,  3  K.  &  J.  564  ;  1  De  G.  &  J.  598. 

There  is  no  duty  imposed  upon   either  legal  or  equitable  Duty  as 
tenants  for  life  of  renewable  leaseholds  to  renew.     Nightingale  renewable 
V.  Laicson,  1  B.  C.  C.  443 ;   White  v.  White,  4  Ves.  32  ;  9  Ves.  l«»«^ol^- 
561 ;  Stone  v.  Thecd,  2  B.  C.  C.  248 ;  Montford  v.  Cadogan,  19 
Ves.  633  ;  Capel  v.  Wood,  4  Euss.  500  ;  O'Ferrall  v.  O'Ferrall, 
LI.  &  G.  t.  P.  79  ;  Lawrence  v.  Maggs,  1  Ed.  453  ;    see   Trench 
V.  St.  George,  1  Dr.  &  Wal.  417. 

If  the  tenant  for  life  does  renew,  he  will  be  taken  to  renew 
for  the  benefit  of  the  estate,  though  he  may  be  himself  the 
settlor.  Coppin  v.  Fernyhough,  2  B.  C.  C.  291 ;  Bowles  v. 
Stewart,  1  Sch.  &  L.  209  ;  Giddings  v.  Giddings,  3  Euss.  241 ; 
Hill  V.  Mill,  12  Ir.  Eq.  107 ;  Mill  v.  Hill,  3  H.  L.  828 ;  see  In 
re  Biss ;  Biss  v.  Biss,  (1903)  2  Ch.  40 ;  Egan  v.  Stack,  (1906) 
1  Ir.  320. 

T.W.  N  N 
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Chap.  XLni.        It  makes  no  difference  that  a  particular  renewal  is  directed 

to  enure  for  the  benefit  of  the  trust.     Tanner  v.  Elworthy^  4 

B.  487. 
Poioliase  of         -^  purchase  of  the  reversion  by  the  tenant  for  life  of  lease- 
reversion.        holds  renewable  by  contract  or  custom  enures  for  the  benefit  of 

the  estate.     PhiUips  v.  Phillips,  29  Ch.  D.  673. 

If  there  is  no  trust  to  renew  he  is  entitled  to  a  charge  for  the 

purchase-money. 

If  the  fee  is  conveyed  on  the  trusts  of  the  will,  the  first  tenant 

in  tail  who  would  have  been  absolutely  entitled  to  the  leaseholds 

is  entitled  to  an  interest  equivalent  to  the  residue  of  the  term 

which  would  have  been  left  at  the  death  of  the  tenant  for  life. 

Isaac  V.  Wall,  6  Ch.  D.  706. 

If  the  fee  is  conveyed  to  the  tenant  for  life,  the  first  tenant  in 

tail  is  absolutely  entitled.     Isaac  v.  Wall,  6  Ch.  D.  706. 
Tenant  for  The  tenant  for  life  may  purchase  the  estate,  if  sold  under  a 

diaseMtat^'   power,  though    the    power    is    exercisable   with    his    consent. 

DiccoHHon  V.  Talbot,  6  Ch.  3*2 ;  Howard  v.  Ducane,  T.  &  R.  81  ; 

see  Griffith  v.  Owen,  (1907)  1  Ch.  195. 
PuTchue  of         And  he  may  purchase  for  himself  the  reversion  subject  to  a 

lease  not  renewable  of  which  he  is  tenant  for  life.     Randall  v. 

Russell,  3  Mer.  190 ;  Longton  v.  Wihhy,  76  L.  T.  770 ;  Sevan  v. 

Webb,  (1905)  1  Ch.  620. 
Policy  If  the  will  contains  no  trust  to  insure  and  a  policy  is  effected 

by  the  tenant  for  Ufe,  the  policy  moneys  belong  to  him.  Seymour 

V.  Vernon,  16  Jur.  189 ;   Wancicker  v.  Bretnall,  23  Ch.  D.  188 ; 

Gaussen  v.  Whatman,  93  L.  T.  110. 
As  to  the  effect  of  the  resumption  by  a  tenant  for  life  of  a 

holding  under  sect.  21  of  the  Land  Law  (Ireland)  Act,  1881, 

see  Martin  v.  Martin,  (1898)  1  Ir.  112. 

IX. — EhTOPPBL  AGAIKST  TeNANT  FOR  LlFE. 

Estoppel  I^    tenant  for  life   under  a  will   enters  into  possession  of 

hi^™*ti^*°'  land  devised  by  a  specific  description,  to  which  the  testator 
or  an  imper-    had  either  no  title  or  an  imperfect  title,  and  the  tenant  for  life 

feet  title. 

acquires  a  title  by  possession  against  the  true  owner,  the  tenant 
for  life  cannot  claim  the  land  as  against  the  remainderman. 
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ITawkabee  v.  ffawMee,  11  Ha.  230  ;  Ansieey.  Nelms,  1  H.  &N.  Chap.  XLm. 
226  ;  Board  v.  Board,  L.  E.  9  Q.  B.  48 ;  Batton  v.  Fitzgerald, 
(1897)  1  Oh.  440 ;  2  Ch.  86. 

A  distinction  has  been  made  between  these  cases  and  a  case 
where  a  testator,  having  a  good  title  to  land,  makes  a  devise  * 
which  does  not  include  it  or  is  invalid,  and  the  tenant  for  life 
enters  thinking  that  it  passes  by  the  will.  In  such  a  case  there 
is  no  estoppel.  Paine  v.  Jones,  18  Eq.  320  ;  In  re  Stringer* s 
JEstate,  6  Ch.  D.  1  ;  In  re  Anderson ;  Pegler  v.  Gillatt,  (1905) 
2  Ch.  70. 

In  Scott  V.  Nixon,  3  Dr.  &  War.  388 ;  Kernaghan  v.  McNally, 
12  It.  Ch.  89,  the  point  was  whether  beneficiaries  entering  upon 
land  in  the  belief  that  it  passed  to  them  under  a  residuary 
devise,  when  in  fact  it  did  not,  acquire  the  legal  estate  for 
themselves  or  for  their  trustee  under  the  will.  The  two 
decisions  appear  to  be  inconsistent. 

X. — Fines  on  Admission. — Eenewals. 
Fines  on  admission  of  trustees  to  copyholds  must  be  borne  by  Fmea  on 

admiMJon  to 

tenant  for  life  and  remainderman  according  to  their  respective  copyholds, 
interests.     Carter  v.  Sebright,  26  B.  374  ;  Re  Bullock^s  Estates ; 
Lofthouse  V.  Haggard,  91  L.  T.  650. 

The  same  is  the  case  with  fines  for  the  renewal  of  leaseholds.  Liability  for 

T  .         .  .  .  .       .        .      ,      ^nes  appor- 

If  no  directions  are  given  how  the  fine  is  to  be  paid,  it  will  be  tioned. 
apportioned  between  tenant  for  life  and  remainderman  according 
to  their  enjoyment. 

A  direction  to  renew  " out  of  rents  and  profits"  or  to  renew  EflFectof 
"  out  of  rents  and  profits  or  by  mortgage  "  will  not  alone  throw  renew, 
the  fines  upon  the  tenant  for  life.  Allan  v.  Backhouse,  2  V.  &  B. 
85,  on  appeal,  Law  Mag.  vol.  25,  p.  112  ;  Greenwood  v.  Evans,  4 
B.  44  ;  Jones  v.  Jones,  6  Ha.  440  ;  Reeves  v.  Creswick,  3  T.  &  C. 
Ex.  716;  Lewin  on  Trusts,  4Q8;  Ainslie  v.  Harcourt,  28  B. 
313  ;  see  In  re  Marquess  of  Bute ;  Marquess  of  Bute  v.  Ryder, 
27  Ch.  D.  196. 

But  the  will  may  throw  the  expense  of  renewals  upon  the 
tenant  for  life,  for  instance,  by  imposing  the  duty  of  renewal 
upon  him  personally  by  name  {a) ;  by  a  trust  to  renew  out  of 

N  N  2 
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Chap.  XLTTT.  rents  and  profits,  and  a  gift  of  the  rents  and  profits  to  him 
subject  to  the  trust  (b) ;  or  of  the  surplus  rents  and  profits 
only  (c) ;  or  by  a  direction  to  pay  fines  out  of  the  annual 
rents  {d),  Blake  v.  Peters^  1  D.  J.  &  S.  345  {a) ;  Lord  Moniford 
•  V.  Lord  Cadogan,  17  Ves.  485  ;  19  Ves.  635 ;  2  Mer.  3 ;  Earl 
of  Shaftesbury  v.  Duke  of  Marlborough^  2  M.  &  K.  lll(i)  ; 
Stone  V.  Theed,  2  B.  C.  C.  247 ;  5  Ha.  451,  n.  (c)  ;  SoUey  v. 
Wood,  20  B.  482  {d). 


Fines  raifled  If  the  fines  are  to  be  raised  out  of  the  rents  and  profits  or 
ymorgage.  ^^  mortgage,  the  tenant  for  life  is  bound  to  keep  down  the 
interest  on  the  whole  sum,  if  raised  by  mortgage,  and  not 
merely  upon  that  portion  of  it  which  is  ultimately  paid  by 
him.  Greenwood  v.  JEcans,  4  B.  44 ;  Playters  v.  Abbott,  2 
M.  &  K.  97 ;  Reeves  v.  Cresu-ick,  3  Y.  &  C.  Ex.  715  ;  Aimlie 
V.  Harcourt,  28  B.  313 ;  Jones  v.  Jones,  5  Ha.  440. 

Apportion-  In  the  absence  of  any  direction  how  the  cost  of  renewal  is  to 

S^^owS"*^    ^®  Ix^rne,  the  rules  are  :— 

a.  If  the  tenant  for  life  gets  no  advantage  from  the  renewal, 
the  sum  to  be  paid  by  the  remainderman  is  the  sum  actually 
paid  with  compound  interest  at  4  per  cent,  down  to  the 
death  of  the  tenant  for  life  and  simple  interest  afterwards. 
Nightingale  v.  Latcson,  1  B.  C.  C.  440  ;  White  v.  WJiite,  9  Yes. 
557  ;  Giddings  v.  Giddlngs,  3  Huss.  260. 

b.  If  the  tenant  for  life  lives  to  enjoy  the  benefit  of  the 
renewal,  the  remainderman  has  to  pay  a  sum  bearing  the 
same  proportion  to  the  whole  sum  paid  as  the  benefit  he  gets 
from  the  renewal  bears  to  the  whole  of  the  renewed  lease  with 
interest  as  before ;  cases  stipra. 

c.  In  the  case  of  renewable  leaseholds  for  lives  the  same 
principles  apply,  the  value  of  the  lives  being  calculated  at  the 
time  of  the  renewal  according  to  the  tables  framed  for  the 
purpose,  the  chance  that  the  new  life  may  fail  during  the  sub- 
sistence of  the  other  cestuis  que  tie  being  apparently  thrown 
upon  the  remainderman.  Jones  v.  Jones,  6  Ha.  440 ;  Harris  v. 
Ham's,  32  B.  333  ;  Bradford  v.  Brownjohn,  3  Ch.  711. 

Title  to  fund  If  the  testator  has  directed  the  creation  of  a  fund  for 
when^ewal  renewal  out  of  the  rents,  and  the  power  of  renewal  is  subse- 
impoBsible.       qucntly  destroyed,  the  remainderman  will  be  entitled  to  the 
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fund  for  renewal,  or  to  the  purchase-money,  if  the  leaseholds  Chap.  XIIIL. 

are  sold,  as  soon  as  renewal  becomes  impossible,  if  the  object  of 

the  testator  was  to  keep  the  leaseholds  perpetually  renewed  at 

any  cost.      In  re    Wood\    Estate^    10    Eq.    572  ;    Hollier  v. 

Bume,  16  Eq.  163 ;  Maddy  v.  Hale,  3  Ch.  D.  327;  see  In  re 

Lord  Eanelagh's  Will,  26  Ch.  D.  591. 

The  fuud  must  be  invested  in  ordinary  securities,  and  the 
tenant  for  life  takes  the  dividends.  In  re  Barber*^  Settled 
Estates,  18  Ch.  D.  624. 

If  renewal  becomes  impossible  through  the  act  of  the  testator, 
the  trust  is  at  an  end.  Pinfold  v.  Shillingford,  46  L.  J.  Ch. 
491 ;  25  W.  E.  425. 

If  only  a  reasonable  sum  is  to  be  applied  in  renewals,  the 
tenant  for  life  will  be  entitled  to  the  whole  fund.  Morris  v. 
Hodges,  27  B.  625  ;  In  re  Money's  Trusts,  2  Dr.  &  Sm.  94 ;  10 
W.  E.  399 ;  see  Hay  ward  v.  Pile,  5  Ch.  214. 

XI. — Eight  to  Possession. 

An  equitable  tenant  for  life  is  not  entitled  as  of  right  to  Court  may 
possession,  but  the  Court  has  a  judicial  discretion  as  to  giving  J®'  ^t  f*^lif 
him  possession,  and  having  regard  to  the  large  powers  conferred  i?*®  poBses- 

Bion. 

upon  tenants  for  life  by  the  Settled  Land  Acts,  an  equitable 
tenant  for  life,  and  a  person  haviog  the  powers  of  a  tenant  for 
life,  will  be  let  into  possession  upon  proper  undertakings  for  the 
protection  of  the  estate.  In  re  Bentley,  54  L.  J.  Ch.  782 ;  In 
re  Wythes ;  West  v.  Wythes,  (1893)  2  Ch.  369 ;  In  re  Bagot's 
Settlement;  Bagot  y,  Kittoe,  (1894)  1  Ch.  177;  In  re  Richard- 
son; Richardson  v.  Richardson,  (1900)  2  Ch.  778;  In  re  Money 
Kyrle's  Settlement,  (1900)  2  Ch.  839. 

As  a  general  rule  a  tenant  for  life  of  chattels  is  bound  to  sign  inventorj  of 
an  inventory,  but  not  to  give  security.      Foley  v.  Burnell,  1  ^  ***®^- 
B.  C.  C.  279 ;  Conduitt  v.  Soane,  1  Coll.  285. 


XII.  —Title  Deeds. 
The  right  of  possession  of  the  title  deeds  follows  the  legal  l^firal  ttnant 

ioT  lif  o 

estate ;  therefore  legal  tenant  for  life  is  entitled  to  the  title  entitled  to 

title  deeds. 


650 


RIGHTS  BKTWEEN  TENANT  FOB  LIFE  AND  REMAINDERMAN. 


Chip.  XUn.  deeds.  Gamer  v.  Hannyngtoriy  22  B.  627,  630  ;  Albcood  v. 
Hcf/icoody  1  H.  &  C.  745 ;  Leathes  v.  Leathes^  5  Ch.  D.  221. 

But  if  there  is  any  probability  that  he  will  make  a  wrongful 
use  of  them,  as  for  instance  by  taking  them  out  of  the  juris- 
diction, or  if  they  are  required  for  the  purposes  of  an  action, 
they  may  be  secured  in  Court.  Jenner  v.  Morris^  L.  E.  1  Ch. 
603  ;  Stanford  v.  Eoberts,  6  Ch.  310. 

The  remainderman  is  entitled  to  have  the  title  deeds  produced 
for  the  purposes  of  a  sale  or  otherwise,  where  there  is  no  dispute 
about  his  title.  Daties  v.  Earl  ofDysart^  20  B.  405  ;  Pennell  v. 
Earl  of  Dysart,  27  B.  542. 

And  possession  of  the  title  deeds  will  also  be  given  to  an 
equitable  tenant  for  life  upon  an  undertaking  not  to  part  with 
them  and  to  produce  them  to  the  trustees  on  all  reasonable 
occasions.  In  re  Bnrnahy^s  Settled  EatatCy  42  Ch.  D.  621 ;  In  re 
Wythes ;    West  v.  Wythes,  (1893)  2  Ch.  369. 


Equitable 
tenant  may 
have  posses- 
sion  of  title 
deeds. 


Trees  blown 
down  before 
the  death. 


Fines  and 
casual  profits. 


Money  paid 
on  surrender 
of  lease. 


Dividends. 


XIIL — Capital  and  Income. 

1.  Trees  blown  down  and  severed  from  the  soil  before  the 
testator's  death  belong  to  his  estate.  The  question  whether  the 
tree  is  severed  or  not  is  one  of  fact.  In  re  Ainslie ;  Sicinburn 
V.  Aimlie,  30  Ch.  D.  485. 

2.  Fines  payable  on  the  renewal  of  leases,  subject  to  which 
an  estate  is  devised,  fines  on  admission  to  copyholds,  c^isual 
profits  and  damages  for  breach  of  covenants  in  a  lease  belong  to 
the  tenant  for  Ufe.  Earl  Cowley  v.  Wcllesley^  35  B.  635  ; 
L.  R.  1  Eq.  656;  Brigstocke  v.  Brigstocke,  8  Ch.  D.  357;  In  re 
Medows ;  Norte  v.  Bennett,  (1898)  1  Ch.  300 ;  Noble  v.  Ca«.v, 
2  Sim.  343. 

3.  Money  paid  to  the  legal  tenajit  for  life  as  the  consideration 
for  accepting  the  surrender  of  a  lease  belongs  to  him  at  common 
law.  In  re  Hunloke^s  Settled  Estates;  Fitzroy  v.  Hunlokey 
(1902)  1  Ch.  941. 

4.  Dividends  declared  before  though  not  payable  till  after 
the  death  of  the  tenant  for  life  belong  to  his  estate.  Wright  v. 
Tuckett,  IJ.  &  H.  266, 
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The  oases  upoa  dividends  and  profits  as  between  the  estate  Cliap.  XLIII. 
and  the  speoifio  legatee  {antcy  p.  181)  are  also  authorities  as 
between  tenant  for  life  and  remainderman. 

5.  A  fund  created  for  the  protection  of  property  given  for  Fund  for 
life  is  capitfid.     Varlo  v.  Faden,  1  D.  F.  &  J.  211.  property."^  ^ 

6.  As  between  successive  tenants  for  life  of  a  business,  it  has  Lomes  of 
been  held  that  losses  incurred  during  the  life  of  one  tenant  for  ^'»«^«»' 
life  must  be  made  good  out  of  profits  earned  during  the  life  of 

the  next  tenant  for  life,  and  not  out  of  capital.  Upton  v. 
Broicn,  26  Ch.  D.  688  ;  see,  too,  Gow  v.  Foster,  26  Ch.  D.  672 ; 
Be  Milleckamp,  52  L.  T.  758. 

7.  Where  a  sale  is  made  between  two  dividend  days  so  that  SeooritieB 
more  is  realised  owing  to  the  accrued  dividend,  the  tenant  for  omndiTidend. 
life  cannot  claim  any  part  of  the  purchase-money  on  account 

of  dividend  {a) ;  and  where  a  purchase  is  made  of  a  security, 
upon  which  some  dividend  has  accrued  due,  so  that  the 
dividend  may  be  said  to  some  extent  to  be  paid  for  out  of 
capital,  the  tenant  for  life  cannot  be  required  to  make  an 
allowance  to  capital  (i).  Scholefield  v.  Eed/ern,  2  Dr.  &  Sm. 
173;  Freman  v.  Whitbread,  L.  R.  1  Eq.  266;  Bulkeley  v. 
Stephens,  (1896)  2  Ch.  241(a);  In  re  Clarke;  Barker  v. 
Perotmey  18  Ch.  D.  160  {b). 

Under  special  circumstances,  however,  an  allowance  may 
be  made  to  the  tenant  for  life,  for  instance,  if  the  securities 
are  at  his  death  to  be  transferred  to  the  remainderman,  in 
which  case  his  estate  would  get  the  apportioned  dividend, 
and  the  trustees  sell  them  without  the  concurrence  of  his 
executors.  Bulkeley  v.  StepJienSy  supra.  See,  too.  Lord 
Londesborough  v.  Somerville,  19  B.  295;  Bulkeley  v.  Stephens, 
8  N.  B.  105. 

And  when  the  Court  authorises  a  change  of  investment,  it 
may  provide  that  the  tenant  for  life  shall  not  sell  ex  and 
buy  cum  dividend.     Re  IngranCs  Trust,  11  W.  R.  980. 

If  interest  on  bonds  is  cumulative  but  is  payable  only  out 
of  profits,  the  tenant  for  life  cannot  have  any  allowance  for 
arrears  of  interest  if  during  his  life  there  have  been  no 
profits  available  to  pay  them.  In  re  Taylor* s  Trusts  ;  Matheson 
V.  Taylor,  (1905)  1  Ch.  734. 
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Chap.  XLIU. 

DmdendB  an 
ahares. 


Aoonmiilated 
profits  of 
trading 
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DiTidendfl 
and  bonuses. 


8.  As  regards  dividends  on  shares  the  tenant  for  life  is 
entitled  only  to  dividends  and  bonuses  declared  by  the 
company.  But  he  is  entitled  to  dividends  and  bonuses  so 
declared,  though  the  accumulated  profits  of  past  years  are 
applied  in  paying  them.  If  the  company  goes  into  liquidation 
so  that  no  further  dividend  can  be  declared,  and  the  assets 
are  more  than  sufficient  to  repay  the  amount  credited  on  the 
shares,  the  excess,  though  arising  from  funds  representing 
accumulated  profits,  is  nevertheless  capital.  Bouch  v.  SproulCy 
12  App.  C.  386 ;  In  re  Alsbury ;  Sttgden  v.  Alsburi/^  45 
Ch.  D.  237;  In  re  Armitage ;  Armitage  v.  Oametty  (1893) 
3  Ch.  337.  Plumbe  v.  Neild,  29  L.  J.  Ch.  618;  HolUs  v.  Allan, 
14  W.  R.  980 ;  Nicholson  v.  Nicholson,  30  L.  J.  Ch,  617,  so  far 
as  they  decide  that  dividend  paid  out  of  profits  accumulated 
before  the  tenant  for  life's  interest  commenced  does  not  belong 
to  him,  are  overruled. 

9.  Where  a  company  has  no  power  to  increase  its  capital 
but  has  accumulated  profits,  which  it  uses  in  fact  for 
capital  purposes,  and  afterwards  distributes  them  among  its 
proprietors,  the  sums  distributed  are  capital.  Brander  t- 
Brandery  4  Ves.  800 ;  Irving  v.  Houston,  4  Paton,  Sc.  App. 
621 ;  Paris  v.  Paris,  10  Ves.  185 ;  Clayton  v.  Oresham,  10 
Ves.  288 ;  Witts  v.  Steere,  13  Ves.  363 ;  Ex  parte  Hodgcns  ; 
Re  Hodgcns,  11  Ir.  Eq.  99;  Ward  v.  Combe,  7  Sim.  634; 
Bouch  V.  Sproule,  12  App.  C.  385. 

But  where  an  extra  dividend  is  paid  by  such  a  company  out 
of  the  half-year's  profits,  the  dividend  is  income.  Barclay  v. 
Wainetcright,  14  Ves.  66 ;  Price  v.  Anderson,  16  Sim.  473 ; 
Preston  v.  Melville,  16  Sim.  163. 

10.  Where  a  company  has  power  either  to  distribute  its 
profits  as  dividend  or  to  convert  them  into  capital,  and  the 
company  validly  exercises  this  power,  tenant  for  life  and 
remainderman  of  shares  in  the  company  are  bound  by  such 
exercise,  and  what  is  paid  by  the  company  as  dividend  goes  to 
the  tenant  for  life,  and  what  is  appropriated  as  capital  enures 
for  the  benefit  of  the  remainderman.  In  re  Barton^s  Will, 
5  Eq.  238 ;  Bale  v.  Hayes,  19  W.  R.  299 ;  In  re  Hopkim' 
Trusts,  18  Eq.  696  ;  In  re  Bouch ;  Sproule  v.  Bouch,  29  Ch.  D. 
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6-35 ;  8.  C,  Bouch  v.  Spraule,  12  App.  C.  385  ;  In  re  Ahhur  y  Chap.  XLHI. 
Sugden  v.  Ahbury,  45  Ch.  D.  237 ;  In  re  Malum ;  Malam  v. 
Ilitchem,  (1894)  3  Ch.  578;  In  re  Piercy;   Whiticham  v.  Piercyj 
(1907)  1  Ch.  289. 

But  if  the  capitalisation  of  profits  is  inyalid  the  tenant  for 
life  is  entitled  to  them.  In  re  Piercy ;  Whiticham  v.  Piercy^ 
supra. 

It  is  a  common  transaction  for  companies  to  declare  a  Capitaliflation 
dividend  out  of  accumulated  profits  and  at  the  same  time  ^ted^^fita 
to  allot  new  shares  to  each  shareholder  equal  in  nominal 
amount  to  the  dividend  he  is  entitled  to,  the  intention  being 
to  keep  the  dividend  in  the  company's  coffers.  It  is  not  easy 
to  detennine  whether  the  transaction  amounts  to  a  capitalisa- 
tion of  the  dividend.  If  the  issue  of  new  capital  and  the 
payment  of  the  dividend  are  independent  transactions,  the 
dividend  is  not  capitalised.  Bouch  v.  Sproule,  supra;  In  re 
Narthage ;  Ellis  v.  Barfield,  60  L.  J.  Ch.  488  ;  64  L.  T.  625  ; 
In  re  Malam  ;  Malam  v.  Sitchens,  (1894)  3  Ch.  578. 

New  shares  allotted  in  respect  of  old  shares  are  capital,  and  Allotment  of 
if  they  are  sold  for  more  than  they  cost  the  excess  is  capital. 
If  they  are  paid  for  out  of  dividends,  the  tenant  for  life  is 
entitled  to  a  charge  upon  them  for  the  amount  so  paid. 
Roicley  v.  Umcin,  2  K.  &  J.  138;  /n  re  Northage;  Ellis  v. 
Barfield,  60  L.  J.  Ch.  488  ;  64  L.  T.  625  ;  In  re  Malam ;  Malam 
V.  Hitchens,  (1894)  3  Ch.  578  ;  Be  Bromley ;  Sanders  v.  Bromley^ 
55  L.  T.  145. 

XIV. — Besidue  given  to  Persons  in  Succession. 

A.  Where  there  is  a  trust  to  convert. 

Where  a  residue  is  given  upon  trust  for  sale  and  investment,  Residue  given 
and  the  income  is  then  given  to  a  tenant  for  life,  the  tenant  for  g^l  must  be 

life  is,  in  the  absence  of  proper  directions,  only  entitled —at  any  ^^^^^  as 
rate,  so  far  as  personalty  is  concerned — to  such  income  as  the 
estate  would  produce  when  converted  and  invested  in  accordance 
with  the  directions  of  the  will. 

And  he  is  entitled  to  have  reversionary  property  converted,  Reyenion 

though  the  reversion  is  dependent  on  his  own  life  {a) ;  unless  ^IJ^erted. 


.J 
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Chap.  XLIII.   the  testator  shows  that  he  does  not  intend  the  reversion  to  be 
'  dealt  with  as  part  of  his  estate  until  it  falls  into  possession  (6). 

Wilkinson  v.  Duncan,  23  B.  469  ;  Johmon  v.  Brnth^  27  L.  J.  Ch. 

305 ;   3  Jur,  N.  S.  1041 ;    Countess  of  Harrington  v.  Atherton,  2 

D.  J.  &  S.  352 ;    RoicUs  v.  Behh,  (1900)  2  Ch.  107  {a) ;    He 

Flower;  Matheson  v.  Goodirt/n,  63  L.  T.  201  {b). 

Direction  as         A  direction,  that  no  property  not  actually  producing  income 

not^pSoduang  ^  ^o  be  treated  as  producing  income,  would  prevent  the  tenant 

income.  f^j.  jjf^  from  claiming  income  in  respect  of  a  reversion,  but  it 

would  not  deprive  him  of  the  right  to  have  a  debt,  part  of  which 

is  recovered,  apportioned  between  capital  and  income.     /**  re 

Eubhuck ;  Hart  v.  Stone,  (1896)  1  Ch.  754. 

Exception  The  fact  that  certain  property  is  excepted  from  the  trust  for 

Oi  cert&m 

property.  conversion  will  not  entitle  the  tenant  for  life  to  the  profits  earned 
by  the  excepted  property,  if  it  is  excepted  for  the  purpose  of 
special  directions  for  its  management.  Arnold  v.  Ennis,  2  Ir. 
Ch.  601. 

Interim  rents       In  some  old  cases  before  the  doctrine  affirmed  in  Brotcn  v. 

deyiaed  on        Gellatly  was  established,  where  land  was  devised  on  trust  for 

trust  for  sale.  ^^  without  any  power  to  postpone  the  sale,  and  owing  to  the 
difficulty  of  selling  at  a  fair  price,  or  for  some  other  sufficient 
reason,  the  land  was  not  sold,  the  tenant  for  life  has  been 
allowed  the  rents  and  profits  of  the  xmsold  land  as  from  the 
testator's  death  (a).  And  these  authorities  have  been  followed 
by  Mr.  Justice  Kekewich  (i).  It  remains  to  be  considered 
whether  any  distinction  can  be  drawn  in  this  respect  between 
real  and  personal  estate,  and  whether  the  tenant  for  life  ought 
not  to  be  allowed  interest  as  from  the  death  at  the  rate  of  3  per 
cent,  upon  the  value  of  the  land  at  the  death  (c).  Casamajar  v. 
Strode,  19  Ves.  390,  n.  ;  Vickers  v.  Scott,  3  M.  &  K.  600 ;  Fitz- 
geraldy,  Jervoise,  5  Mad.  25  ;  Vigor  v.  Harwood,  12  Sim.  172  (a) ; 
Hope  V.  D'Hedouville,  (1893)  2  Ch.  361  ;  In  re  Searle ;  Searle 
V.  Baker,  (1900)  2  Ch.  829 ;  In  re  Earl  of  Darnley  ;  Clifton  v. 
Darnley,  (1907)  1  Ch.  159  {b)  ;  Wenticorth  v.  Wentworth,  (1900) 
A.  C.  163 ;  see,  too,  Yates  v.  Yates,  28  B.  637  {c). 

^^g  ,^  Where  the  trust  wm  to  convert  such  portion  of  the  estate  as 

Annmties.  i       u  -i       .  . 

should  not  be  invested  in  the  public  funds  and  the  income  of 
the  residue  was  given  to  a  tenant  for  life,  it  was  held  that  Long 
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Annuities,  being  public  funds,  need  not  be  converted,  and  that  Chap.  ZLIII. 
the  tenant  for  life  was  entitled  to  enjoy  them  in  specie.  Hoicard 
V.  Kay,  27  L.  J.  Ch.  448 ;    Wildat/  v.  Sandys,  7  Eq.  455 ;    see 
Tichner  v.  Old,  18  Eq.  422. 

Power  conferred  upon  trustees  to  postpone  a  sale  or  to  retain  Powers  of 
securities  unconverted  will  not  alter  the  rights  of  tenant  for  life  do  not  aSer 
and  remainderman.  In  re  Carter,  41  W.  R.  140 ;  In  re  Chaytor ;  "»^*** 
Chaytor  v.  Horn,  (1905)  1  Ch.  233,  where  Bulkeley  v.  Stephens, 
3  N.  R.  105,  was  not  followed. 

But  if  in  such  a  case  what  is  given  to  the  tenant  for  Hfe  is  Gifts  of 
the  income  of  the  converted  and  unconverted  property  or  the  residue, 
income  of  the  securities  representing  the   estate,  he  will  be 
entitled  to  the  income  of  securities  retained.      Wrey  v.  Smith,  14 
Sim.  202;  In  re  Thomas;   Wood  v.  Thomas,  (1891)  3  Ch.  483. 

Again,  the  testator  may  expressly  direct  the  income  of  any  Direction  to 
part  of  the  estate  remaining  unconverted  to  be  applied  in  the  of  nnoon- 
same  way  as  the  income  of  the  converted  estate.     In  such  a  case  ^^^^  estate, 
the  tenant  for  life  will  be  entitled,  if  the  testator's  capital  is  left 
in  a  business,  to  the  interest  and  profits  made  by  the  capital,  and 
if  the  testator's  business  is  carried  on  to  the  profits  of  the  busi- 
ness (a).     On  the  other  hand,  if  in  the  exercise  of  their  discre- 
tion, the  trustees  retain  a  reversion,  the  tenant  for  life  will  not 
be  entitled  to  any  income  in  respect  of  the  reversion  [h).  Morley 
V.  Mendham,  2  Jur.  N.  S.  998 ;    Johnston  v.  Moore,  27  L.  J. 
Ch.  453  ;  Legn  v.  Lean,  32  L.  T.  305  ;  23  W.  E.  484 ;   Waters 
V.  Waters,  32  L.  T.  306,  n. ;    In  re  Chancellor;    Chancellor  v. 
Brown,  26  Ch.  D.  42  ;    /;*  re  Croicther ;   Midgley  v.   Croicther, 
(1895)  2  Ch.  66  {a) ;    Mackie  v.  Mackie,  5  Ha.  70  ;    Rowlls  v. 
Behb,  (1900)  2  Ch.  107  (J). 

B.  Where  there  is  no  trust  to  convert. 

In  such  a  case  the  rule  is,  that  when  a  residue  of  personalty  Rule  in 
is  given  en  masse  to  several  persons  successively,  wasting  pro-  ^^^y^^ 
perty,  and  property  invested  in  a  manner  not  authorised  by 
the  will  must  be  converted,  unless  it  appears  from  the  will 
that  specific  enjoyment  by  the  tenant  for  life  was  intended. 
Sovce  V.  Lord  Dartmouth,  7  Ves.  137 ;  Johnson  v.  Johnson, 
2  Coll.  441 ;  Meyer  v.  Stmonsen,  5  De  G.  &  S.  723  ;  Blann  v. 
Bell,  2  D.  M.   &  Qt.  775 ;    Thornton  v.    Ullis,   15   B.    193 ; 
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ChAp.XLm.    Macdomld  v.  Irvine,  8  Ch.  D.  101 ;   Lyons  v.  Earns,  (1907)  1 

Ir.  32 ;  see  Wighticick  v.  Lord,  6  H.  L.  217. 
Does  not  The  rule  does  not  apply  to  a  settlement  by  deed.     In  re  Van 

ap^toa        stranhemee;  BousteadY,  Cooper,  (1901)  2  Ch.  779. 
Does  not  The  rule  is  limited  to  personalty,  and  the  tenant  for  life  is  not 

apply  to  .  . 

reidtj.  entitled  to  any  allowance,  if  real  estate  forming  part  of  a  residue 

devised  for  life  is  unproductive.     Yates  v.  Tates,  28  B.  637. 

The  fact  that  the  residuary  gift  includes  real  estate,  the 
devise  of  which  is  specific,  does  not  entitle  the  tenant  for  life 
to  specific  enjoyment  of  the  residuary  personalty.  Howe  v. 
Lord  Dartmouth,  supra. 

Extent  of  The  rule  in   Hoice  v.   Lord  Dartmouth   "must  be  applied 

unless  upon  the  fair  construction  of  the  will  you  find  a 
sufficient  indication  of  intention  that  it  is  not  to  be  applied, 
the  burden  in  every  case  being  upon  the  person  who  says  the 
rule  of  the  Court  of  Chancery  ought  not  to  be  applied  in 
the  particular  case,"  per  James,  L.J.,  Macdonald  v.  IrrinCy 
8  Ch.  D.  p.  12-i. 

The  rule  gives  way  more  readily  to  an  indication  of  contrary 
intention  in  the  case  of  an  absolute  gift  followed  by  an 
executory  gift  over.  In  re  Bland;  Miller  v.  Bland,  (1899) 
2  Ch.  n36. 

The  cases  are  numerous  in  which  the  question  has  been 
discussed  whether  a  sufficient  intention  hew  been  shown  to 
take  the  case  out  of  the  rule.  Probably  they  are  not  all  con- 
sistent with  each  other.  It  is  proposed  shortly  to  summarise 
them  here. 

Rule  excluded      1-  -A-U  intention  to  give  the  tenant  for  life  enjoyment  in 

ofreSliSOT     ^V^^^^  ™*y  ^®  gathered  from  the  language  of  the  residuary 
firift.  gift. 

Where  the  gift  is  residuary,  a  mere  enumeration  of  parti- 
culars in  the  residuary  gift  will  not  alone  entitle  the  tenant 
for  life  to  enjoyment  in  specie,  more  especially  if  it  is  plain 
that  some  of  the  enumerated  particulars,  such  as  debts,  cannot 
be  intended  to  remain  outstanding.  Sutherland  v.  Cooke,  1 
Coll.  498. 
Gift  speoifio.  If  the  true  construction  is  that  the  gift  is  not  residuary,  but 
a  ^ecific  gift  of  the  enumerated  things,  the  tenant  for  life  is 
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entitled  to  specific  enjoyment.  For  this  purpose  there  is  no  Chap.  XLTTT. 
distinction  between  leaseholds  and  a  business.  Bethune  v. 
Kennedy^  1  M.  &  Cr.  114;  Vaughany.  Buck^  1  Ph.  75;  Lord 
V.  Godfrey^  4  Mad.  455 ;  Vincent  v.  Newcombe,  Tou.  599 ; 
Hubbard  v.  Young,  10  B.  203 ;  Boys  v.  Boys,  28  B.  436 ; 
Stainer  v.  Ilodgkimon,  12  TV.  R.  260. 

If  the  gift  to  the  tenant  for  life  is  of  property  in  every  shape 
and  in  whatever  manner  it  is  situated,  and  the  property  "  so 
left"  is  given  to  the  remainderman,  the  tenant  for  life  is 
entitled  to  specific  enjoyment  Collins  v.  Collins y  2  M.  &  K. 
703 ;  see  Pickering  v.  Pickering,  4  M.  &  Cr.  289 ;  Harvey  v. 
Harvey,  5  B.  134. 

And  if  the  testator  distinguishes  between  the  enumerated 
things  and  the  residue  by  such  words  as  "  firstly "  and 
"  secondly,"  the  tenant  for  life  may  be  entitled  to  specific 
enjoyment  of  the  former.  Oakes  v.  Strachey,  13  Sim.  414 ; 
see  Hood  v.  Clapham,  19  B.  90. 

2.  Upon  the  question  whether  a  gift  of  the  "  rents  "  and  Effect  of 
income  of  the  residue  to  the  tenant  for  life  is  sufficient  to  as  regards 
entitle  him    to  specific  enjoyment  of    leaseholds,   the  better  ^®*^^ol^- 
opinion  appears  to  be  that  if  the  gift  is  of  residuary  real 
and  personal  estate,  the  word  "rents"  is  satisfied  by  being 
referred  to   the  real   estate.     In   re   Game;    Game  v.    Game, 
(1897)  1  Ch.  881  ;  approving  dicta  in  Harris  v.  Poyner,  1  Dr. 
174,  179 ;    Craig  v.   Wheeler,  29  L.  J.  Ch.  374,  376,  and  not 
following  dicta  in  Crowe  v.   Crisford,  17  B.  507;    Weanng  v. 
Wearing,  23  B.  99 ;    Vachell  v.  Roberts,  32  B.  140 ;   see,  too, 
Pickup  V.  Atkinson,  4  Ha.  624 ;  Marshall  v.  Bremner,  2  Sm.  &  G. 
237 ;  Booth  v.  CouKon,  7  Jur.  N.  S.  207. 

It  seems  immaterial  whether  the  testator  had  or  had  not  real 
estate  at  the  date  of  his  will  or  death,  £is  after-acquired  real 
estate  would  pass. 

Under  the  old  law,  if  the  testator  had  no  freeholds  at  the 
date  of  his  will,  as  after-acquired  freeholds  could  not  pass,  it 
was  necessary  to  refer  the  word  "rents"  to  leaseholds,  and 
accordingly  the  tenant  for  life  was  entitled  to  specific  enjoyment 
of  them.     It  seems  the  same  result  would  follow  in  a  modem 
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Effect  of 
gift  over. 


Chap.  XLin.    will,  if  the  residuary  gift  is  so  limited  as  to  exclude  freeholds. 

Ooodenough  v.  Tremamondo,  2  B.  512. 

3.  An  intention  to  give  specific  enjoyment  may  be  inferred 
from  the  gift  over  after  the  death  of  the  tenant  for  life. 

Thus,  a  gift  of  a  specific  part  of  the  residue  at  the  death  of 
the  tenant  for  life  entitles  the  tenant  for  life  to  enjoyment  of 
that  part  in  specie.  House  v.  Way,  12  Jur.  958  ;  18  L.  J.  Ch. 
22  ;  Holgate  v.  Jennings,  24  B.  623 ;  Harris  v.  Pot/ner,  1  Dr. 
174  ;  Collins  v.  Collins,  2  M.  &  K  703  ;  D'Aglie  v.  Fri/er,  12 
Sim.  1. 


Powers 
conferred  on 
truBtees. 


4.  Specific  enjoyment  may  be  inferred  from  directions  given 
to  trustees. 

Thus,  an  express  trust  to  convert  at  the  death  of  the  tenant 
for  life  (a),  or  not  to  convert  for  a  given  time  (6),  or  without 
the  consent  of  the  parties  (c),  entitles  the  tenant  for  life  to 
specific  enjoyment  in  the  meantime.  Alcock  v.  Sloper,  2 
M.  &  K.  699  ;  Hnnt  v.  ScoU,  1  De  G.  &  S.  219 ;  Harref/  v. 
Harvey,  5  B.  134;  Bethune  v.  Kennedy,  1  M.  &  Cr.  114; 
Daniel  v.  W  arren,  2  T.  &  C.  C.  290 ;  Roire  v.  Rowe,  29  B. 
276  (r/)  ;  Green  v.  Britten,  1  D.  J.  &  S.  649  (6) ;  Hinrcs  v. 
Hinves,  3  Ha.  609  (c).  Mills  v.  Mills,  7  Sim.  501,  seems  not 
in  accord  with  other  authorities. 

Power  of  Bale.  And  a  discretionary  power  of  sale  given  to  the  trustees  or 
the  tenant  for  life  is  inconsistent  with  an  immediate  sale,  and 
entitles  the  tenant  for  life  to  enjoyment  in  specie.  Burton  v. 
Mount,  2  De  G.  &  S.  383 ;  Bowden  v.  Boicden,  17  Sim.  65 ; 
Simpson  v.  Lester,  4  Jur.  N.  S.  1269 ;  Skirving  v.  Williams,  24 
B.  275  ;  In  re  Leonard;  Theobald  v.  King,  29  W.  E.  234  ;  /;*  re 
Pitcairn ;  Brandreth  v.  Colcin,  (1896)  2  Ch.  199 ;  Re  Bent  ham ; 
Pearce  v.  Bentham,  94  L.  T.  307 ;  see  Jebb  v.  Tagwell,  20  B.  84  ; 
Re  Llewellyn's  Trust,  29  B.  171. 

A  direction  to  sell  certain  parts  of  the  personal  estate  with- 
out any  similar  direction  as  to  the  residue,  is  not  of  much 
weight  as  showing  that  the  residue  is  not  to  be  converted. 
Cafe  V.  Bent,  5  Ha.  34. 

And  a  trust  by  sale  of  the  residue  or  so  much  as  is  neces- 
sary to  pay  debts  and  legacies,  has  been  held  not  to  entitle  the 
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tenant  for  life  to  enjoy  what  remains  in  specie.     Sutherland  v.   Chap.  XLIII. 
Cookey  1  Coll.  498 ;  see  Johnson  v.  JoJinson,  2  Coll.  441. 

Again,  if  power  is  given  to  repair  and  renew  (a),  or  demise  (6),  Power  to 
or  discharge  incumbrances  upon  (c),  leaseholds,  this  is  mcon-  holds,  &c. 
sistent  with  an  immediate  sale,  and  the  tenant  for  life  may 
enjoy  the  leaseholds  in  specie.    Crowe  v.  Criqford,  17  B.  507 ; 
Thursb^  v.   Thurshy,  19  Eq.  395  {a) ;   Hind  v.    Selhy,  22  B. 
373  {b) ;  In  re  SewelFs  Edate,  11  Eq.  80  (c). 

If  there  is  a  power  to  retain  specifically  named  investments,  Power  to 
the  tenant  for  life  is  entitled  to  the  income  of  those  in  specie. 
Brown  v.  Gellatly,  L.  R.  2  Ch.  751. 

A  general  power  to  retain  any  part  of  the  estate,  as  invested 
at  the  testator's  death,  gives  the  tenant  for  life  the  income  of 
unauthorised  securities  which  are  retained,  whether  they  are 
wasting  or  not.  Oray  v.  Siggers,  15  Ch.  D.  75 ;  In  re  Sheldon ; 
Nixon  V.  Sheldon,  39  Ch.  D.  50;  In  re  Bates;  Hodgson  v. 
Bates,  (1907)  1  Ch.  22 ;  In  re  Wilson;  Moore  v.  Wilson,  (1907) 
1  Ch.  394 ;  not  following  Porter  v.  Badd^ky,  5  Ch.  D.  542. 

A  power  to  eail  ships  "  for  the  benefit  of  my  estate  "  was  Power  given 
held  not  to  give  the  tenant  for  life  the  earnings  in  specie,  estate!^^  ^ 
Broicn  v.  Gellatly,  supra. 

It  has  been  said  that  a  power  to  vary  securities  is  in  favour 
of  the  view  that  the  testator  intended  conversion.  Morgan  v. 
Morgan,  14  B.  72,  85. 

Where  the  tenant  for  life  is  entitled  to  the  enjoyment  in  Debts  must 
specie  of  the  property  of  the  testator  as  existing  at  his  death, 
the  debts  must  nevertheless  be  got  in.    Holgate  v.   Jennings, 
24  B.  623. 

C.  Where  there  is  no  right  to  specific  enjoyment,  the 
following  rules  apply  as  between  tenant  for  life  and  re- 
mainderman :— 

1.  The  residue  is  what  remains  after  taking  such  portion  What 
of  the  capital  as,  together  with  the  income  of  such  portion  for  '^^*  ^^  "' 
one  year,  whatever  that  income  may  be,  is  required  to  pay  the 
testator's  debts  and  legacies.     Allhusen  v.  Whitiell,  4  Eq.  294  ; 
Lambert  v.  Lambert,  16  Eq.  320 ;   Marshall  v.   Crotcther.  2  Ch. 
D.  199  ;  Aikin  v.  Butler,  Seton  on  Decrees,  p.  1680. 
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Chap.  XLIII.  2.  The  tenant  for  life  is  entitled  from  the  testator's  death 
Property  to  the  income  of  so  much  of  the  property  as  is  invested  on 
mv^eJ.         authorised  securities.      Angerstein  v.   Martin^  T.  &   R.   232 ; 

Eeicitt  V.  Morris,  ib.  241 ;   Bromi  v.  OellatJy,  L.  R.  2  Ch.  751 ; 

reversing  Stoit  v.  Hollingicortk,  3  Mad.  161 ;    Taylor  v.  Hibbert^ 

1  J.  &  W.  308,  so  far  as  contra. 
Unauthoriaed       3,  ^ith   regard  to  unauthorised  securities,  the  tenant   for 

Bocurities. 

life  is  entitled  from  the  testator's  death  to  the  income  which 
would  be  produced  by  the  money  upon  imauthorised  security, 
if  invested  on  authorised  security  at  the  end  of  a  year  from  the 
testator's  death.  Ditnes  v.  Scotty  4  Kuss.  195 ;  Taylor  v.  Clark^ 
1  Ha.  161 ;  Broicn  v.  Oellatly,  L.  R.  2  Ch.  751. 

In  some  cases  the  investment  in  authorised  securities  has 
been  treated  as  made  at  the  testator's  death.  Hunie  v. 
Richardson,  4  D.  F.  &  J.  29 ;  31  L.  J.  Ch.  713. 

It  may  be  that  a  retained  security  stands  above  par  and 
pays  less  than  3  per  cent,  upon  its  value,  so  that  the  amount 
paid  to  the  tenant  for  life  might  have  to  be  paid  partly  out  of 
capital.  It  has  not  been  decided  whether  the  rule  applies  in 
such  a  case. 

Again,  the  residue  may  include  securities  which  produce 
less  than  the  interest  on  their  value,  while  others  produce 
more.  Must  the  residue  be  dealt  with  as  an  aggregate  fund, 
or  must  each  security  be  dealt  with  separately  P  Perhaps  the 
answer  is  that  the  payments  to  the  tenant  for  life  are  pro- 
visional only,  and  that  the  account  must  be  readjusted  when 
the  securities  are  realised,  and  that  in  the  meantime  security 
must  be  taken  for  any  over-payment  to  the  tenant  for  life. 
See  WenUcorth  v.  Weufworth,  (1900)  A.  C.  163,  p.  172. 
Property  4.  With   regard  to  property  which    cannot    be    converted 

be  con^^ed.  wi^l^^  the  year  or  which  is  retained  under  a  power  to  retain,  the 
tenant  for  life  is  entitled  from  the  testator's  death  to  interest 
upon  the  then  value  of  such  property.  Gibson  v.  Boit,  7  Ves. 
89  :  see  1  T.  &  C.  C.  320,  n. ;  Meyer  v.  Simonsen,  5  De  G.  &  S. 
723  ;  Brotcn  v.  Gellatly,  L.  R.  2  Ch.  751 :  Farley  v.  Hyder, 
42  L.  J.  Ch.  626 ;  In  re  Eaton ;  Daines  v.  Eaton,  70 
L.  T.  761. 

If  this  arrangement  is  provisional  only,  it  would  seem  that 
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the    surplus    income    should    be    invested    and    accumulated,  chap.  XLixi. 
However,  it  has  been  held  that  the  tenant  for  life  is  entitled 
to  the  income  of  the  investments  of  surplus  income.     In  re 
Woods;  Gabellinir.  TFood^,  (1904)  2  Ch.  4. 

Where  a  fund  is  without  authority  employed  in  a  business 
in  which  large  profits  are  earned,  the  tenant  for  life  is  entitled 
to  interest  on  the  fund  and  on  the  profits  exceeding  the  interest 
allowed,  which  must  be  treated  as  capital.  In  re  Hill ;  Hill  v. 
Hill,  50  L.  J.  Ch.  551. 

5.  Where  personalty  is  directed  to  be  laid  out  in  land  the  Personalty  to 
tenant  for  life  is  entitled  to  the  income  from  the  testator's  ]^^^^  """^^  ^ 
death.     Macpherson  v.  MacphersoUy  1  Macq.  243 ;  1  Pat.  103. 

If  the  income  is  to  be  accumulated  and  laid  out  with  the 
principal,  one  year  is  allowed  for  accumulation.  Sitwell  v. 
Barnardy  6  Ves.  520. 

6.  Reversionary  property  must  be  sold  under  trusts  for  Revermonary 
conversion,  and  if  the  testator  gives  his  trustees  a  discretion  be^^Sd.^™^ 
as  to  the  period  of  conversion,  interest  will  be  allowed  upon 

the  value  of  the  reversion  at  the  end  of  a  year  from  the  death. 
Wilkinson  v.  Duncan,  23  B.  469 ;  Johnson  v.  South,  3  Jur.  N.  S. 
1041 ;  27  L.  J.  Ch.  305 ;  Countess  of  Harrington  v.  Atherton, 
2  D.  J.  &  S.  352. 

7.  The  tenant  for  life  is  entitled  to  the  income  of  a  fund  set  Income  of 
apart  to   pay  contingent  legacies,  or  to   answer  reversionary  contingen^"^ 
annuities,  and  also  to  so  much  of  the  income  of  a  fund  set  ?^  vested 

'  ^  ^  legacies. 

aside  to  answer  an  annuity  payable  at  the  discretion  of 
trustees  as  is  not  wanted  for  the  annuity.  Craicley  v.  Crawley, 
7  Sim.  427 ;  Fallerton  v.  Martin,  1  Dr.  &  Sm.  31 ;  Cranley  v. 
Dixon,  23  B.  512 ;  Allhmen  v.  Whittell,  4  Eq.  295 ;  In  re 
Whitehead;  Peacock  v.  Lucas,  (1894)  1  Ch.  678. 

But  where  a  tenant  for  life  of  a  residue  with  power  to  appoint 
appointed  it  for  life  and  the  residue  included  a  fund  set  aside 
to  answer  legacies  under  the  will  of  the  first  testator,  which 
were  vested  but  had  not  become  payable,  it  was  held  that  the 
appointor  must  be  held  to  be  entitled  to  a  terminable  annuity 
equal  to  the  income  of  the  fund,  and  that  that  income  must 
be  invested  and  the  income  of  the  investment  only  paid  to 

T.W.  o  o 
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Apportion- 
ment of 
recovered 
assets. 


Insufficient 
mortgage. 


Chap,  xmi.   the  tenant  for  life  under  the  appointment.    In  re  Whitehead, 
supra. 

8.  With  regard  to  a  reversion  falling  in  before  it  is  sold  and 
to  assets  recovered  after  the  testator's  death,  it  is  now  settled, 
after  some  fluctuation  of  opinion,  that  the  tenant  for  life  is 
entitled  to  the  difference  between  the  sum  received  and  the 
sum  which,  invested  at  the  testator's  death  at  the  rate  allowed, 
and  calculated  with  yearly  rests,  would  have  amounted  to  that 
sum.  Cox  V.  Cox,  8  Eq.  343  ;  Achroyd  v.  Ackroydy  18  Eq.  313  ; 
Beavan  v.  Beacan^  2i  Oh.  D.  649,  n. ;  In  re  Earl  of  CJiesterfield^s 
TrustSy  24  Ch.  D.  643  ;  In  re  Hobson ;  Walker  v.  Appach,  65 
L.  J.  Oh.  422 ;  53  L.  T.  627 ;  34  W.  E.  70  ;  In  re  Godden; 
league  v.  Fox,  (1893)  1  Ch.  292 ;  In  re  Duke  of  Cleveland's 
Estate;  Hay  v.  Wolmer,  (1895)  2  Ch.  542.  In  re  Grabowski's 
Settlement,  6  Eq.  12,  is  no  longer  law. 

9.  If  money  is  properly  advanced  on  mortgage  and  the 
security  turns  out  to  be  insufficient,  and  the  trustees  enter 
into  possession,  the  tenant  for  life  is  entitled  to  receive  the 
rents  for  so  much  as  is  equivalent  to  the  interest  due  until  the 
time  of  sale.  When  the  property  is  sold,  if  the  tenant  for  life 
has  not  received  his  full  interest,  the  proceeds  of  sale  must  be 
apportioned  in  the  proportion,  which  the  amount,  which  the 
tenant  for  life  ought  to  have  received  for  interest,  bears  to  the 
amount,  which  ought  to  have  been  received  on  account  of 
capital.  The  tenant  for  life  is  not  bound  to  bring  into  account 
rents  received  after  the  date  when  it  was  known  that  there  would 
be  a  deficiency.  In  re  Hubbuck ;  Hart  v.  Stone,  (1896)  1  Ch. 
764 ;  In  re  Moore ;  Moore  v.  Johnson,  54  L.  J.  Ch.  432 ;  In  re 
Alston;  Alston  v.  Houston,  (1901)  2  Ch.  584;  In  re  AncketilFs 
Estate,  27  L.  R.  Ir.  331  ;  Stewart  v.  Kingsale,  (1902)  1  Ir.  496 ; 
In  re  Atkinson;  Barbers^  Co,  v.  Grose-Smith,  (1904)  2  Ch.  160 ; 
overruling  In  re  Foster ;  Lloyd  v.  CatT,  45  Ch.  D.  629,  and  In 
re  Phillimore ;  Phillimore  v.  Herbert,  (1903)  1  Ch.  942  ;  see,  too, 
In  re  Lads;  Davies  v.  Harrison,  (1907)  2  Ch.  296. 

In  making  the  computation,  interest  cannot  be  allowed  to  the 
tenant  for  life  upon  the  arrears  of  income.    In  re  Moore  ;  Moore 
V.  Johnson,  54  L.  J.  Ch.  432. 
Breaoh  of  10.  When  an  authorised  investment  is  sold  and  the  proceeds 
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invested  upon  an  unauthorised  investment,  the  case  is  different.  Chxp.  Zim. 
The  accounts  must  then  be  reopened  from  the  first,  though 
the  tenant  for  life  may  not  have  been  a  party  to  the  un- 
authorised investment.  The  proper  course  is  to  add  to  the 
capital  received  in  respect  of  the  unauthorised  investment  the 
income  paid  to  the  tenant  for  life.  This  is  the  sum  to  be 
apportioned.  Then  ascertain  what  capital  there  ought  to  be 
and  what  income  the  tenant  for  life  ought  to  have  received ; 
the  sum  to  be  apportioned  will  be  apportioned  in  the  propor- 
tion which  this  capital  bears  to  this  income.  But  if  the  tenant 
for  life  has  been  overpaid,  he  cannot  be  made  to  refund. 
Possibly  overpayment  ought  to  be  deducted  from  income  sub- 
sequently accruing,  if  any.     In  re  Bird ;  Dodd  v.  EvanSy  (1901) 

1  Ch.  916. 

11.  Where  there  is  a  recurring  loss,  for  instance,  from  a  Reouring 
leasehold  property,  which  cannot  be  sold,  the  tenant  for  life  is 
chargeable  with  the  difference  between  the  amount  of  such  loss 

and  the  sum,  which,  invested  at  the  testator's  death  and  calcu- 
lated with  yearly  rests,  would  have  amounted  to  the  sum  lost. 
In  ro  Ilengler;  Frowde  v.  Hengler,  (1893)  1  Ch.  586. 

12.  The  rate  of  interest  allowed  in  calculations  between  tenant  Rate  of 
for  life  and  remainderman  used  to  be  4  per  cent.,  but  now  it  is 

3  per  cent.  In  re  Goodenough ;  Marland  v.  Williams^  (1895)  2 
Ch.  537 ;  In  re  Dtike  of  Cleveland* h  Estate ;  Hay  v.  Wolmerj  ib. 
542 ;  Rou:ll8  v.  Behhy  (1900)  2  Ch.  207  ;  Re  Woods;  Oabellini  v. 
Woods,  (1904)  2  Ch.  4  ;  see  In  re  Davis ;  Davis  v.  Davis,  (1902) 

2  Ch.  314. 

Where  part  of  the  estate  consisted  of  life  policies  subject  to 
a  mortgage,  and  the  premiums  and  interest  on  the  mortgage 
were  paid  out  of  income,  the  tenant  for  life,  when  the  policies 
fell  in,  was  held  entitled  to  be  repaid  the  premiums  and  interest 
paid,  with  interest  thereon  at  4  per  cent.,  as  the  money  was 
not  trust  money,  but  the  tenant  for  life's  own  money,  with 
which  he  might  have  earned  more  than  3  per  cent.,  and  the 
.balance  was  apportioned  in  the  usual  way.  In  re  Morley ; 
Morley  v.  Haig,  (1895)  2  Ch.  739. 
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Chap.  XLTTT. 


XV. — Special  Equities  between  Tenant  for  Life  and 

Hemainderman. 


AppoftioiL- 
ment  on  sale 
of  leyenioii. 


Apportion- 
ment on  sale 
of  leaseholdF. 


Snm  charged 
on  freeholda 
and  lease- 
holds. 


1.  Where  land  subject  to  a  beneficial  lease  is  taken  under 
the  Lands  Glauses  Consolidation  Act,  18  i  5,  sect.  74,  or  sold 
under  the  Settled  Land  Act,  1882,  sect.  34,  the  tenant  for  life 
is  entitled  during  the  continuance  of  the  term  to  so  much  of 
the  income  of  the  purchase-moneys  as  equals  the  rent  under 
the  lease.  The  rest  of  the  income  must  be  accumulated  until 
the  date  when  the  lease  would  have  expired,  and  from  that 
date  the  tenant  for  life  is  entitled  to  the  whole  income,  includ- 
ing the  income  of  accumulations.  In  re  Wootton^s  Estate^ 
L.  E.  1  Eq.  589 ;  In  re  Mette's  Estate,  7  Eq.  72 ;  In  re  Wilkes' 
Estate,  16  Ch.  D.  597 ;  Cottrell  v.  Cottrell,  28  Ch.  D.  628 ;  In 
re  Barrington ;  Oamlen  v.  Lyon,  33  Ch.  D.  623. 

Where  a  leasehold  interest  is  disposed  of  under  one  or  other 
of  these  Acts,  the  tenant  for  life  is  entitled  to  an  annuity  of 
such  an  amount,  that  the  payment  of  it  would  exhaust  the 
purchase-money  in  the  number  of  years  which  the  leaseholds 
had  to  run.  In  re  Phillips'  Trusts,  6  Eq.  250;  Askew  v. 
Woodhead,  14  Ch.  D.  27 ;  Seton,  2448. 

2.  Where  a  sum  was  charged  on  freeholds  and  leaseholds 
devised  for  life  with  remainders,  with  a  discretion  to  trustees  as 
to  the  mode  of  raising  the  charge,  and  they  did  not  raise  it 
until  the  value  of  the  leaseholds  had  depreciated,  the  sum  was 
apportioned  between  the  value  of  the  freeholds  and  leaseholds 
at  the  end  of  two  years  from  the  testator's  death ;  the  amount 
apportioned  to  the  leaseholds  was  divided  by  the  number  of 
years  the  lease  had  then  to  run,  and  multiplied  by  the  number 
of  years  during  which  the  tenant  for  life  had  been  in  possession, 
and  the  amount  so  arrived  at  was  borne  by  the  tenant  for  life 
as  regards  the  past,  and  as  regards  the  future,  he  was  charged 
with  an  annuity  for  his  life  equal  to  the  sum  obtained  by 
dividing  the  amount  apportioned  to  the  leaseholds  by  the 
number  of  years  the  lease  had  to  run.  Bluke  v.  O'BeiUy 
(1895)  1  Ir.  479  ;  see  Marker  v.  Kekeimh,  8  Ha.  291. 
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3.  If  a  testator  creates  a  trust  for  payment  of  mortgage  or  Chap.  ZLili. 
other  debts  out  of  the  annual  income  of  his  estate,  and  the  Trust  for 
debts  are,  in  fact,  paid  out  of  corpus,  there  is  no  equity  to  debte  ^ft  of 
compel  the  tenant  for  life  out  of  annual  income  to  make  good  "i«>me. 
what  has  been  so  paid,  and  if  a  fund  has  been  accumulated 
out  of  income  to  pay  mortgage  debts  as  directed  by  the  will 
and  the  mortgagees  are  paid  by  sales  of  the  mortgaged  estates 
imder  order  of   the  Court  or  out  of  court,  the  tenant  for  life 
is  entitled  to  the  accumulated  fund.     Teicart  v.  Lawson^  18 
Eq.  490 ;  Norton  v.  Johnstone ^  30  Oh.  D.  649 ;  In  re  Oreen  ; 
JBaldock  V.  Oreen,  40  Oh,  D.  610. 

The  will  may,  of  course,  be  so  framed  as  to  require  the 
execution  of  the  trusts  for  payment  of  debts  so  far  as  to 
preserve  the  rights  of  the  beneficiaries,  although  the  debts  are 
otherwise  paid.    Biggar  v.  Eastwoody  19  L.  E.  Ir.  49. 
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CHAPTER  XLIV. 

CONDITIONS  PRECEDENT — ^VESTING. 

Conditions  Distinguished. 

Gh>p.XLnr,  1.  The  Court  is  never  astute  to  construe  a  testator's  words  as 
importing  a  condition  if  a  different  meaning  can  be  f auij  given 
to  them. 

Ccmditian  and  Thus,  a  devise  ^^  upon  condition  "  that  the  devisee  makes 
certain  payments  vdthin  a  given  time  will,  as  a  rule,  be 
construed  as  a  trust,  and  not  as  a  condition.  Young  v.  Orove^ 
4  C.  B.  668 ;  Wright  v.  Wilkin,  9  W.  E.  161 ;  10  W.  R  403 ; 
see  A.'G.  v.  Wax  Chandlers,  L.  E.  6  H.  L.  1;  A.-G.  v. 
Merchant  Taylors,  6  Ch.  512 ;  and  see  Bird  v.  Harris,  9  Eq. 
204;  Foot  v.  Cunningham,  LRU  Eq.  306;  Be  Cowley; 
Souch  V.  Cofcley,  53  L.  T.  494 ;  Be  Oliver ;  Newbald  v.  BeckUt, 
62  L.  T.  533. 

Ccmditioii  and      2.  If  a  gift  IB  made  to  a  person  and  he  is  required  to  make 

UiilSl^.  certain  payments,  it  may  be  that  if  he  accepts  the  gift  he  is 
personally  liable  to  make  the  payments  irrespective  of  the  value 
of  the  property  given  to  him.  Doe  d.  Willey  v.  Holmes,  8 
T.  R  1 ;  Pickicell  v.  Spencer,  L.  E.  7  Ex.  105  ;  InreWMahon  ; 
iPMahofi  V.  M'Mahon,  (1901)  1  Ir.  489. 

Condition  and  3.  In  some  cases  a  condition  apparently  precedent  has  been 
*^'  read  as  forming  part  of  the  original  limitation.  Thus,  a 
devise  to  M  and  the  heirs  of  her  body,  on  condition  that  she 
marry  and  have  issue  male  by  S,  was  held  to  give  an  estate  in 
8})eoial  tale  to  M.  Page  v.  Hay  ward,  2  Salk.  570 ;  see  Pelham 
Clinton  V.  Duke  of  Netccastk,  (1902)  1  Ch.  34,  38 ;  (1903) 
A.  C.  111. 

Similarly,  an  estate  to  arise  upon  a  condition  which  cuts 
down  a  previous  estate  will,  if   possible,  be  construed  as  a 
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remainder  by  looking  upon  the  condition  as  forming  part  of  the  COutp.  XLIV. 
limitation  of  the  preyious  estate.  Thus,  a  devise  to  A  for  life 
if  she  should  not  marry  again,  but  if  she  should,  to  B,  wiU  be 
oonstrued  as  a  devise  to  A  for  life  or  till  marriage.  Luxford  v. 
Cheeke,  3  Lev.  125;  Lady  Ann  Fry's  Case,  1  Ventr.  203; 
Gordon  v.  Adolphua,  3  B.  P.  0.  306. 

So,  too,  if  the  gift  for  life  is  made  **  subject  to  the  proviso  Deyise  for  life 
hereinafter  contained,"  the   proviso  is  incorporated  into  the  proJSo.*^* 
original  limitation.     TFebb  v.  Orace,  2  Ph.  701. 

And  a  bequest  to  A  for  Ufe,  if  she  should  so  long  remain 
unmarried,  will  be  construed  in  the  same  way.  Heath  y.  Letcisj 
3  D.  M.  &  G.  954 ;  In  re  Moore ;  Trafford  v.  Maconochie,  39 
Ch.  D.  116. 

On  the  other  hand,  if  the  condition  is  so  penned  that  it 
cannot  be  connected  with  the  previous  limitation  for  life,  it 
must  take  e£fect  as  a  condition.  Sheffield  v.  Lord  Orrery y  3  Atk. 
282 ;  see  Allen  v.  Jackson^  1  Ch.  D.  399. 

In  such  a  case,  however,  it  may  appear  that  the  original 
estate  was  only  meant  to  last  till  the  condition  takes  effect,  if, 
for  instance,  the  rents  are  directed  to  be  paid  to  a  woman, 
which  could  only  be  done  till  her  marriage,  the  estate  not  being 
given  to  her  separate  use.    Meed»  v.  Woody  19  B.  215. 

Upon  the  same  principle,  the  ordinary  limitation  to  trustees  Estate  of 
to  preserve  contingent  remainders  is  a  vested  remainder,  the  ^Teaorfe. 
prior  estate  being  looked  upon  as  lasting  till  forfeiture  by  the 
prior  taker.     Smith  d.  I>ot*mer  v.  Parkhurst,  18  Viner,  fol.  413 ; 
7  Mad.  366 ;  3  Atk.  135 ;  4  B.  P.  C.  353 ;  Feame,  C.  R.  333. 

Chakacteristics  of  Conditions  Peecedent. 

Whether  a  condition  is  subsequent  or  precedent  must  depend  General  test 
on  the  language  in  which  it  is  framed,  and  very  little  help  can  precedent, 
be  derived  from  decided  cases  on  the  point.  It  may,  however, 
be  noticed,  that  when  the  condition  requires  something  to  be 
done,  which  will  take  time,  the  argument  is  in  favour  of  con- 
struing it  as  a  condition  subsequent.  Popham  v.  Bampfieldy 
1  Vem.  79 ;  1  Eq.  Ab.  108,  pi.  2  ;  Peyton  v.  Buryy  2  P.  W. 
626 ;  Daddy  v.  Gresham,  2  L.  R.  Ir.  443. 
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Chap.  ZLIV. 


Court  prefers 

condition 

tnbseqaent. 


Condition  to 
take  a  name. 


Benefit  to  be 
claimed 
"within  a 
given  time. 


Condition 
precedent, 
whether 
impossible, 
impolitic, 
or  illegral, 
must  be  ful- 
filled in  the 
case  of  realty. 


In  personalty 

condition 

precedent 

involving  a 

physical 

impossibility 

is  invalid. 


On  the  other  hand,  a  oondition  which  involves  anything  in 
the  nature  of  consideration  is  in  general  a  condition  precedent. 
AcJierley  v.  Vernmy  Willes,  163 ;  In  re  Welkiead,  25  B.  612 ; 
Fitzgerald  ^F,  Ryan^  (1899)  2  Ir.  637;  Re  Emson;  Chrain  v. 
Grain,  93  L.  T.  104. 

If  the  language  of  the  will  leaves  it  in  douht  whether  a 
condition  is  intended  to  be  precedent  or  subsequent,  the  Court 
prefers  the  latter.  In  Re  Greenwood;  Ghodhart  v.  Woodhead^ 
(1903)  1  Ch.  749. 

Prima  facie  a  condition  requiring  a  devisee  to  take  a 
particular  name  is  not  intended  to  take  effect  until  the 
devisee  has  come  into  possession  of  the  benefit  conferred  upon 
him,  and  is  therefore  subsequent.  In  re  Greenwood;  Goodhart 
V.  Woodhcad,  (1903)  1  Ch.  749. 

It  would  seem  that  pnmd  facie  a  condition  requiring  a 
beneficiary  to  claim  the  benefit  within  a  given  time  would  be 
precedent,  but  it  may  be  so  penned  as  to  be  subsequent. 
Tulk  V.  Eoulditch,  1  V.  &  B.  248;  Priestley  v.  Holgate,  3 
K.  &  J.  286  ;  Murphy  v.  Brodery  I,  R.  9  C.  L.  123  ;  Horrigan 
V.  Horrigan y  (1904)  1  Ir.  29,  271. 

If  a  devise  be  made  to  take  effect  only  on  performanoe  of 
some  particular  duty  by  the  devisee,  or  upon  some  particular 
event,  there  is  no  gift  unless  the  condition  is  fulfilled.  And 
it  makes  no  difference  that  the  event  is  impossible  in  itself, 
as  to  go  to  Eiome  in  three  days,  or  impolitic,  or  illegal.  See 
Co.  Litt.  206  b ;  Shep.  Touchstone,  p.  132 ;  Egerton  v.  Earl 
Brotc^nloiCy  4  H.  L.  1 ;  Priestley  v.  Holgate,  3  K.  &  J.  286 ; 
Caldwell  v.  Cressicelly  6  Ch.  278. 

But  as  regards  personalty,  a  gift  made  upon  a  condition 
precedent  involving  a  physical  impossibility,  such  as  to  drink 
up  the  ocean,  takes  effect,  notwithstanding  the  condition.  See 
1  Swin.,  Part  IV.,  sect.  6,  p.  257 ;  Co.  Litt.  206  b. 

But  if  the  condition  precedent,  though  in  fact  impossible  at 
the  date  of  the  will,  or  becoming  impossible  by  subsequent 
events,  involves  no  physical  impossibility,  the  gift  will  not  take 
effect.  Lowther  v.  Cavendish,  I  Ed.  99,  116  ;  3  B.  P.  C.  186 ; 
Robinson  v.  Wheelwright,  21  B.  214 ;  6  D.  M.  &  G.  635. 


IMMORAL  CONDITION.  569 

As  regards  personalty,  a  condition  precedent,  whicli  becomes  ciiap.  XLIV. 


impossible  by  the  act  of  the  testator,  is  discharged;  for  instance.  Condition  dia- 

a  gift  of  rents  of  leaseholds  to  A,  if  she  should  choose  to  reside  teetotor.  ^ 

at  Battens,  when  the  testator  sells  Battens,  or  a  gift  to  A,  if  he 

repays  the  debt  he  owes  me,  when  the  testator  afterwards  accepts 

a  composition  and  releases  the  debt.     Darky  v.   Langworthtj^ 

3  B.  P.  C.  359  ;   Oath  v.  Barton,  1  B.  478  ;    Walher  v.  Wamer, 

2  D.  F.  &  J.  255. 

It  is  said,  that  as  regards  personalty  a  condition  precedent.  Condition 
which  is  contra  bonos  moreSy  for  instance,  a  gift  to  A,  if  she  «»i/ra  bonot 
should  live  apart  from  her  husband,  may  be  rejected,  leaving  *^^^'' 
the   gift  absolute,   and    there  is  some    not   very  satisfactory 
authority  in   support  of    the    proposition.      Brown   v.    Pecky 
1   Ed.   140 ;    Wren  v.  Bradleijy  2  De  G.  &  S.  49.      See  39 
Ch.  D.  116 ;    In  re  Hope  Johnstone;   Hope  Johnstone  y.  Hope 
Johnstone,  (1904)  1  Ch.  470. 

On  the  other  hand,  a  gift  to  A  if  living  with  his  wife,  and  if 
not,  half  to  him  and  half  to  her,  is  valid.  Shewell  v.  DwarriSy 
Jo.  172. 

A  gift  to  A,  if  he  does  not  marry  under  a  certain  age,  or  if  Condition 
he  marries  B,  does  not  vest  unless  the  condition  is  performed  ^  marriage! 
and  the  consent  of  the  testator  to  a  marriage  imder  that  age, 
or  to  a  marriage  with  C,  does  not  alter  the  case.     Tonge  v. 
Fursey  8  D.  M.  &  G.  756 ;  Davis  v.  Angely  4  D.  F.  &  J.  524. 
See  Smith  v.  Cotcderpy  2  S.  &  St.  358. 

With  regard  to  a  condition  precedent  requiring  marriage  Marriage 
with  consent,  it  seems  that  the  consent  may  be  disregarded 
if  there  is  no  gift  over.     Reeves  v.  HernCy  5  Vin.  Ab.  343, 
pi.  41 ;  Beynish  v.  Martin,  3  Atk.  330  ;   see  Clarke  v.  Parker, 
19  Ves.  1. 

But  the  consent  only,  and  not  the  marriage,  can  be  dispensed 
with ;  the  legacy,  therefore,  will  not  vest  till  marriage.  Garbut 
V.  Hiltmy  1  Atk.  381 ;  Gray  v.  Gray,  23  L.  R.  Ir.  400. 

On  the  other  hand,  if  there  is  a  gift  over,  marriage  without 
consent  will  not  vest  the  legacy.  Harry  v.  Astony  Com.  726 ; 
ilakolm  V.  O^Calhghany  2  Mad.  349;  revd.  on  other  grounds. 
Coop.  t.  Brougham,  73 ;  Gardiner  v.  Slater,  25  B.  509. 

And,  if   the  consent  required   is  to  a  marriage  under  a 
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Chap.  ZLIV.   oertain  age,  the  condition  must  be  complied  with.  -  Stackpole  y. 
Beaumont^  3  Ves.  89 ;  Bee  Grrat/  v.  Gray,  23  L.  R.  Ir.  399. 

And  the  condition  must  also  be  complied  with,  if  the  legatee 
is  provided  for  as  well  in  the  case  of  marriage  without  as 
in  the  case  of  marriage  with  consent.  Creagh  v.  Wikon^  2 
Vem.  572 ;  Oillett  v.  Wra^,  1  P.  W.  284 ;  Holmes  v.  Lyaaght, 
2  B.  P.  0.  261;  In  re  Nourse;  Hampton  v.  Nourse,  (1899) 
1  Ch.  63. 
Consent  of  Where  the  condition  is  marriage  with  consent,  whether  pre- 

a  marriage'in  ^^^i^t  Or  Subsequent,  the  consent  of  the  testator  to  a  marriage 
hislifetime      {j^  jjjg  lifetime    Satisfies  the  condition.      Clarke  v.   Berkeley. 
condition         2  Vem.  720;   Parnell  v.  Lyon,  1  V.  &  B.  479;    Wheeler  v.' 
^nt!^         Warner,  1  S.  &  St.  304  ;    Ttceedale  v.  Tweedale,  7  Ch.  D.  633 ; 
see  Violett  v.  Brookman,  5  "W.  E.  342. 

And  the  condition  does  not  apply  to  a  subsequent  marriage. 

Hutcheson    v.    Hammond,    3    B.    0.   C.    128;    Crommelin    v. 

Crommelin,  3  Ves.  227. 

Consent  of  But  in  such  a  case  the  consent  of  a  testator  to  a  marriage  to 

marriage  to      teike  place  after  his  death  does  not  obyiate  the  necessity  for  the 

after^^        consent  of  the  persons  named  in  the  will.     Lwcry  v.  Pattisony 

death.  I^  ^   8  Eq.  372. 

Condition  of        It  scems,  that  where  there  is  a  gift  upon  marriage  with 

TO^nfia^*     consent,  the  legatee  has  her  whole  life  to  perform  the  condition 

aatisfiedby      ^j^^  jj^q  legacy  is  not  forfeited  by  a  first  marriage  without 

marriage  with  consent.     Randalls.  Pai/fie,  1  B.  C.  0.  55;  Beaumont  v.  Squire, 

~'^''**  17  Q.  B.  905 ;  Ktcrsey  v.  Flahavan,  (1905)  1  Ir.  45.     Cligbrd  v. 

Beaumont,  4  Euss.  325,  was  decided  on  the  ground,  that  the 

gift  was  only  upon  a  marriage  with  consent,  which  had  not  in 

fact  been  obtained.     See, .too,  Buddy  v.    Oresham,  2  L.  B. 

Ir.  443. 

But  if  other  provision  is  made  for  the  legatee  in  the  event  of 

marriage  without  consent,  the  condition  must  be  limited  to  a 

first  marriage.     Lowe  v.  Manners,  5  B.  &  Aid.  917. 

Condition  I^  the  case  of  a  condition  requiring  the  consent  of  several 

consent  o/^°    persoup,  if  the  consent  required  is  that  of  executors  or  trustees, 

eeveialper-      the  consent  of  thosc  who  renounce    or    do    not    act  is  not 

son?  how 

performed.       necessary.     Worthington  v.  Evans,  1  S.  &  St.  165;   Boyce  v. 
CorbaUy,  LI.   &   G.   t.   Plunkett,   102;   Ewens  v.  Addison,  4 
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Jur.  N.  S.  1034 ;    White  v.  iPDermot,  I.  E.  7  0.  L.  1 ;  see  ciiap.  XLIV. 
Clarke  v.  Tarker^  19  Ves.  1. 

But  if  there  is  only  a  single  executor  who  renounces,  his 
consent  must,  it  seems,  be  obtained.  Oraydon  v.  HickSy  2 
Atk.  16 ;  but  the  case  is  doubtful. 

And  a  condition  requiring  the  consent  of  several  persons  is 
performed  by  obtaining  the  consent  of  the  survivors.  Emng  v. 
Anderson^  7  W.  E.  23 ;  Dawson  v.  Oliver  Massef/y  2  Ch.  D.  753. 

If  the  consent  of  guardians  is  required,  guardians  must 
be  appointed  if  there  are  none.  In  re  Brown^s  Trusts^  18 
Ch.  D.  61. 

If  the  testator  imposes  his  own  consent  to  a  marriage  as  a  Testator^s 
condition,  this  will,  if  possible  upon  the  construction  of  the 
will,  be  limited  to  a  marriage  before  his  death.     Booth  v.  Meyer ^ 
38  L.  T.  126  ;   Curran  v.  Corhett,  (1897)  1  Ir.  343. 

Where  the  testator  does  not  prescribe  any  formalities,  it 
is  enough  if  the  consent  is  substantially  given.  Daley  v, 
Desbouvertey  2  Atk.  261;  In  re  Smith;  Keeling  v.  Smith,  44 
Ch.  D.  654. 

If  consent  has  once  been  given,  it  may  be  withdrawn,  if  Withdrawal 
good  reason  exists    for    withdrawing    it,   but    it    cannot    be  ^  ^^®®^*' 
capriciously  withdrawn.     In  re  Brown ;  Ingall  v.  Brown,  (1904) 
1  Ch.  120. 

Vesting  of  Eeal  Estate. 

It  has  sometimes  been  said,  that  the  Court  leans  in  favour  Court  leans 
of  early  vesting ;  see  per  Best,  C. J.,  Duffield  v.  Duffield,  3  J^  t^^^, 
Bl.  N.  8.  p.  331.  According  to  the  modem  doctrine,  however, 
the  Court  has  no  leaning.  It  construes  the  will  fairly,  and 
gives  effect  to  the  intention  expressed  without  any  precon- 
ception as  to  what  the  testator  ought  to  have  or  has  intended, 
subject  only  to  this,  that  it  may  be  bound  by  rules  established 
by  the  early  authorities,  though  it  might  not  now  adopt  such 
rules,  if  the  matter  were  at  large. 

A  devise  to  A  and  his  heirs  "  if "  or  "  when "  he  attains  Devise 
twenty-one  or  on  attaining  twenty-one  is  contingent:  Fearne,  "if "is con- 
Post.  Works,  191;   Grant's  Ca^e,  Cro.  Eliz.  122;  10  Eep.  50  a;  ^^^' 
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Chap. XIIY.   Lore  v.  iow,  7  L.  E.  Ir.  306;  In  re    Francis;   Francis  v. 
Francis,  (1905)  2  Ch.  295. 

''  A  devise  in  remainder  to  a  class  of  cUIdren  if  they  attain 

twentj-one  is  a  contingent  remainder.     It  is  also  a  contingent 

remainder  if  it  be  a  devise  to  a  class  of  children  eqaallj  at  the 

age  of  tweniy-one.    And  so  also  it  is  a  contingent  remainder  if 

it  be  a  devise  in  remainder  to  children  who  shall  attain  the  age 

of  twenty-one."     Per  Stuart,  V.-C,  in  Browne  v.  Broicne,  3 

8m.  &  G.  587;  Alexander  v.  Alexander,  16  C.  B.  59;  see  Jw/Zv. 

Jacobs,  3  Ch.  D.  703. 

Condition  Cases,  however,  where  the  condition  as  to  attaining  a  certain 

attainment  of  ^g^  forms  part  of  the  original  devise,  must  be  distingaished 

mS^e*^    ^^  tl^^8«  ^^^y  ^^^^^  ^^  condition  is  contained  in  a  separate 

times  be  direction ;  thus,  where  there  is  a  trust  for  A  and  to  be  oon- 

Babseqnent.  it-  t  .  . 

veyed  when  he  attains  twenty-three,  or  an  immediate  devise 
followed  by  a  clause  directing  that  the  devisee  "  is  not  to  be  of 
age  to  receive  this  "  till  he  attains  a  certain  age,  or  that  it  i)s  to 
become  his  property  on  attaining  twenty-five,  the  devisee  has 
taken  a  vested  interest  subject  to  be  divested.  Peard  v. 
Kekewichy  15  B.  166 ;  Snoic  v.  Poulden,  1  Kee.  186 ;  AtttcaierY. 
Atttcater,  18  B.  330. 

So,  too,  a  devise  to  A,  provided  she  lives  to  attain  twenty" 

one,  has  been  held  vested  subject  to  be  divested.     Simmonds  v. 

Cock,  29  B.  455,  where  the  devise  was  after  a  life  estate. 

Effect  of  A  devise  to  A  for  life  and  '*  from  and  after  "  his  death  to  B 

and  after"      if  he  attains  twenty-one  gives  B  a  contingent  estate,  though 

death  of  A.      giight  circumstances  may  be  sufficient  to  show  that  his  estate 

was  to  be  vested.    Andrew  v.  Andrew,  1  Ch.  D.  410;  In  re 

Jobson ;  Jobson  v.  Richardson,  44  Oh.  D.  154. 

Express  When  there  is  an  express  direction  as  to  the  time  of  vesting, 

to  vesting.       nothing  can  vest  before  the  appointed  time;  though  on  the 

other  hand  the  question  of  vesting  is  not  affected  by  a  direction 

merely  referring  to  the  time  of  possession.    RusseU  v.  Buchanan, 

2  Or.  &  M.  561 ;  7  Sim.  628  ;  Montgomerie  v.   Woodley,  5  Vee. 

622  ;  Shritnpton  v.  Shrimpton,  31  B.  425. 

Cases  in  A  devise  to  A  at  or  when  or  if  he  attain  twenty-one  will  be 

which  a  eA-  A  • 

deyise  to  A       vestJecl  I-"* 

if  h'at^ai      1.  n  an  estate  is  given  prior  to  the  attainment  of  twenty- 
is  vested. 
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one  by  the  ultimate  devisee  to  some  third  person  either  for  the   Cfliap.  XLiv. 
benefit  of  the  devisee  himself,  or  for  the  benefit  of  some  other  Prior  deviBe 

_  till  A  ftjAA-in 

persons  to  endure  during  the  minority.     Ooodtitle  d.  Hay  ward  21. 
V.    Whitby,  1  Burr.  228;   Be  Mottram,   10  Jur.  N.  S.  915; 
Boraston^s  Case,  3  Rep.  19a;  Manfield  v.  Dugard,  1  Eq.  Ab. 
195,  pi.  4. 

In  this  case  the  estate  given  to  the  devisee  on  attaining 
twenty-one  is  in  fact  a  vested  interest  subject  to  a  term. 

2.  If  there  is  a  gift  over  upon  death  under  twenty-one,  the  Gift  over 
gift  over  shows  that  the  first  devisee  is  to  take  whatever  ^^0/2* 
interest  the  person  clain^ing  under  the  devise  over  is  not 
entitled  to,  that  is  to  say,  the  immediate  interest.  Bromfield  v. 
Croicder,  1  B.  &  P.  N.  R.  313 ;  see  14  East,  604 ;  Doe  d. 
Boake  v.  Newell,  1  Mau.  &  S.  327 ;  5  Dow,  202 ;  Edwards  v 
Hammondy  3  Lev.  132;  Doe  d.  Hunt  v.  Moore,  14  East,  601 ; 
Phipps  V.  Ackers,  3  CI.  &  Fin.  691  ;  9  ib.  583 ;  Whitter  v. 
Bremridge,  L.  R.  2  Eq.  736 ;   see  V Estrange  v.  V Estrange, 

25  L.  R.  Ir.  399. 

This  principle  was  applied  to  a  devise  to  A  for  life  and  then 
to  B  if  living  at  A's  death,  and  if  B  should  die  before  A 
without  leaving  issue  surviving  over.  Finch  v.  Lane,  10 
Eq.  501. 

But  it  has  not  been  applied  to  a  devise  to  A  for  life  and 
then  to  B  if  she  should  survive  A,  but  not  otherwise,  and  if 
she  should  die  before  A  over,  or  to  a  similar  devise  after  A's 
death  to  the  children  of  B  if  he  leave  any  heirs  surviving,  and 
if  none  over.  Doe  d.  Planner  v.  Scudamore,  2  B.  &  P.  289 ; 
Price  V.  HaU,  5  Eq.  399. 

And  the  gift  over  can  have  no  effect  where  there  is  an 
express  direction  as  to  the  time  of  vesting.  Busselly.  Buchanan, 
2  Cr.  &  Mee.  561 ;  7  Sim.  628. 

3.  There  is  an  important  distinction  between  a  devise  to  Devise  to  a 
definite  persons  or  to  a  class,  at  twenty-one,  and  a  devise  to  cUaat^to a 
such  of  a  class  as  attain  twenty-one,  or  to  those  who  attain  ^^tin^wjy 
twenty-one.     In  the  latter  case  "the  finding  or  not  finding 

the  legatee  depends  on  his  attaining  a  particular  qualification, 
and  till  the  contingency  happens,  there  is  no  one  to  whom  the 
doctrine  laid  down  in  Phipps  v.  Ackers  can  apply."      Such  a 
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devise,  therefore,  will  not  be  vested  by  a  gift  over.  Duffield  v. 
Duffield,  3  BL  N.  S.  260 ;  Stephen  v.  Stephen,  Ca.  t.  Talb.  228 ; 
Feeing  v.  Allen,  12  M.  &  W.  279 ;  Holmes  v.  Prescott,  10  Jur. 
N.  S.  507;  33  L.  J.  Ch.  264;  11  L.  T.  N.  S.  38;  12  W.  R. 
636 ;  3  N.  E.  559 ;  Ehodes  v.  Whitehead,  2  Dr.  &  Sin.  532 ; 
13  W.  R.  800 ;  Price  v.  Hall,  5  Eq.  399 ;  Eddeh'  Trusts,  11 
Eq.  559  ;  Patching  v.  Barnett,  28  W.  R.  886  ;  51  L.  J.  Ch.  74. 
Riley  v.  Garnett,  3  De  G.  &  S.  629 ;  Browne  v.  Browne,  3 
Sm.  &  G.  568,  are  ovemiled  upon  this  point. 

But  a  devise  to  A  for  life,  and  if  he  lesive  a  son  bom  or  to 
be  bom  in  due  time  after  his  decease,  who  should  live  to 
attain  twenty-one,  then  to  such  son  in  fee  if  he  attain  twenty- 
one,  with  a  gift  over  if  A  die  without  leaving  a  son  who  should 
attain  twenty-one,  has  been  held  to  give  an  infant  son  of  A  a 
vested  estate  subject  to  be  divested,  because  a  son  bom  within 
nine  months  of  A's  death  could  not  then  have  attained 
twenty-one.  Muskett  v.  Eaton,  1  Ch.  D.  435  ;  see,  too,  Doe  v. 
Hophinson,  5  Q.  B.  223 ;  Sulley  v.  Barber,  59  L.  T.  824. 

4.  An  estate  limited  to  commence  in  certain  specified  events 
will  fail  altogether  unless  those  exact  events  happen.  Thus  a 
gift,  "  if  A  should  die,  living  my  wife,  without  leaving  a  widow 
or  any  child,  after  his  death  and  my  wife's  "  to  B,  wiU  fail  if  A 
survives  the  testator's  wife,  though  he  may  die  without  leaving 
a  widow  or  child.  Holmes  v.  Cradock,  3  Ves.  817;  Shuld<im  v. 
Smith,  6  Dow,  22  ;  Dicken  v.  Clarke,  2  Y.  &  C.  Ex.  572. 

So  if  a  testator  recites  that  he  will  be  entitled  to  property 
in  certain  events,  and  disposes  of  it,  if  those  events  happen, 
the  property  passes  only  if  those  events  happen,  though  in 
fact,  he  may  be  entitled  to  the  niDperty  in  other  events  as  well. 
Archbold  v.  Austin  Oourlay,  5  ETk.  Ir.  214. 

Again,  under  a  gift  to  cliildren  of  the  testator  living  at  his 
wife's  death,  and  the  issue  of  those  then  dead,  when  the  wife 
died  before  the  testator  and  there  was  a  son  then  living  who 
also  died  before  the  testator,  children  of  the  son  could  not  take 
as  he  was  not  dead  at  the  wife's  death.  Re  Kinnear ;  Kinnear 
V.  Barnett,  90  L.  T.  537. 

On  the  other  hand,  a  contingency  is  not  to  be  enlarged 
though  it  may  appear  to  be  inadequately  penned ;  for  instance, 
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a  power  of  raising  different  sums  according  to  the  number  of  Chap.  XLiv. 
children  a  man  may  have  will  not  be  construed  as  meaning  the 
number  of  children  capable  of  taking.     Knapp  y.  Knapp^  12 
Eq.  238 ;  In  re  Verschoyle^a  Trusts,  3  L.  E.  Ir.  43 ;  see  Rye 
V.  Eye,  1  L.  E.  Ir.  413. 

In  the  case  of  suocessiye  limitations  "  where  there  is  a  limita-  Where  the 
tion  over  which,  though  expressed  in  the  form  of  a  contingent  imports  no 
limitation,  is  in  fact  dependent  on  a  condition  essential  to  the  determination 
determination  of  the  interests  previously  limited,  notwithstanding  ?^  pnor 
the  words  in  form  hnport  contingency,  they  mean  no  more  in  the  estate  is 
fact  than  that  the  person  to  take  under  the  limitation  over  is  to 
take  subject  to  the  interests  previously  limited."     Maddison  v. 
Chapman,  4  K.  &  J.  709 ;  3  De  G.  &  J.  536  ;   Webb  v.  Hearing, 
Cro.  Jac.  415  ;  Poarsall  v.  Simpson,  15  Ves.  29  ;  Franks  v.  Price, 
3  B.  182  ;  5  Bing.  N.  C.  37  ;  6  Sc.  710  ;    Chelkn  v.  Martin,  21 
W.  E.  671 ;   Edgeicorth  v.  Edgeworth,  L.  E.  4  H.  L.  35 ;  see 
post,  p.  578. 

Thus,  if  the  devise  is  to  A  for  life,  remainder  to  B  for  life 
and  on  the  decease  of  B,  if  A  be  dead,  to  C  in  fee,  C  takes  a 
vested  remainder  whether  B  survives  A  or  not.  Cases,  supra  ; 
see,  too,  Key  v.  Key,  4  D.  M.  &  G.  73 ;  In  re  Betty  Smiths 
Trusts,  L.  E.  1  Eq.  79 ;  In  re  Martin ;  Smith  v.  Martin,  54 
L.  J.  Ch.  1071 ;  54  L.  T.  34. 

So  a  devise  in  remainder  to  a  person  for  his  life,  if  he  shall 
be  living  when  the  prior  limitations  determine,  is  not  con- 
tingent, nor  will  subsequent  remainders  be  contingent  upon 
the  survivorship  of  the  tenant  for  life.  Leadbeater  v.  Cross; 
2  Q.  B.  D.  18. 

And  where  the  testator  had^power  to  appoint  a  fund,  in  which 
as  to  half  his  widow  had  a  life  interest  and  as  to  the  other 
half  an  interest  determinable  on  marriage,  and  he  appointed 
*  it  after  his  wife's  death,  those  words  were  held  equivalent  to 
"  subject  to  the  wife's  interest,"  so  that  on  her  marriage  the 
appointment  took  effect  at  once  as  to  half.  In  re  Shuckburgh^s 
Settlement;  Robertson  v.  Shuckburgh,  (1901)  2  Ch.  794. 

But  to  admit  this  construction,  the  limitation  over  must  Limits  of  the 

doctrinG 

involve  no  incident  but  what  is  essential  to  the  determination 
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of  the  estates  previously  limited.      Maddison  y.    Chapman^  4 
K  &  J.  709  ;  3  De  G.  &  J.  636. 

6^  If  the  property  devised  is  a  reversion  which  comes  into 
possession  only  after  the  failure  of  issue  of  some  person,  a 
devise  of  such  reversion  after  failure  of  the  issue  in  question 
is  in  effect  an  immediate  devise  of  the  reversion.  And  .the 
result  is  the  same  if  the  event  upon  which  the  reversion  is 
expressed  to  be  devised  is  larger  than  and  includes  the  event 
upon  which  it  comes  into  possession,  if  in  effect  the  two  events 
are  the  same,  and  the  intention  is  merely  to  devise  the  reversion. 
If,  for  instance,  the  reversion  falls  into  possession  on  failure 
of  issue  by  a  particular  wife  of  the  testator  and  the  testator 
devises  it  upon  a  general  failure  of  issue.  A  second  marriage 
would  revoke  the  will.  Jones  v.  Morgan^  Feame,  C.  R.  App. 
577 ;  3  B.  P.  C.  322 ;  Lytton  v.  Lyttan,  4  B.  C.  C.  441 ;  see 
Bankes  v.  Holmes^  1  Buss.  394,  n. ;  not  approved,  ib.  406 ; 
Lewis  V.  Tenipler,  33  B.  625. 

But  a  mere  devise  of  a  reversion  upon  a  failure  of  a  larger 
class  of  issue  than  that  upon  which  it  is  limited,  will  not 
operate  as  an  immediate  devise  of  the  reversion.  Lady  Lanes- 
borough  v.  Fox,  Ca.  t.  Talb.  262. 

6.  It  is  well  settled  that  a  limitation  in  default  or  for  want 
"  of  such  issue,"  following  a  limitation  in  tail,  is  to  be  construed 
as  a  remainder  to  take  effect  upon  the  determination  of  the 
prior  estate  tail.  It  is  not  defeated  by  the  birth  of  issue  capable 
of  taking  under  the  prior  limitation.  Ashley  y.  Ashley,  6 
Sim.  356. 

And  this  construction  may  be  applied  where  after  a  gift  to  A 
for  life  with  remainder  to  his  first  and  other  sons  in  tail,  there 
is  a  gift  over  in  default  of  such  sons,  if  there  is  any  context  to 
assist  the  construction.  Doe  v.  Dacre,  I  B.  &  P.  250  ;  8  T.  R. 
112;  Hennessey  v.  Bray,  33  B.  96. 

7.  It  is  also  settled,  that  when  there  is  a  gift  to  a  person  for 
life,  if  she  so  long  remains  unmarried,  or  for  life  until  bank- 
ruptcy, followed  by  a  gift  over  in  the  event  of  marriage  or 
bankruptcy,  the  remainder  is  not  contingent,  but  vested  so  as  to 
take  effect  either  upon  the  death  or  marriage  or  bankruptcy,  as 
the  case  may  be,  of  the  tenant  for  life.     Luxford  y.  Cheeke,  3 
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Lev.  126;  Lady  Ann  Fryh  CaaCy  1  Vent.  199;  Gordon  v.  Cliap.XLiV. 
Adolphus,  3  B.  P.  C.  306;  Foster  v.  Lord  Romney,  11  East, 
594 ;  Meeds  v.  Woody  19  B.  215 ;  Browne  v.  Hammond^  Jo.  210 ; 
Walpole  V.  Laslett,  7  L.  T.  N.  S.  526  ;  1  N.  R.  180  ;  JStehes  v. 
Etchesy  3  Dr.  441 ;  Underhill  v.  Roden,  2  Ch.  D.  494 ;  In  re 
Cane;  Ruff  v.  Sivers,  60  L.  J.  Ch.  36;  63  L.  T.  746; 
O'Donoghtie  v.  O'Donoghue,  (1906)  1  Ir.  482. 

Similarly,  where  there  is  a  gift  for  life  or  until  marriage,  Gift  till  mar- 
foUowed  by  a  gift  over  on  death,  the  gift  over  takes  effect  on  b^^^aftw^ 
the  marriage  of  the  tenant  for  life.     Stanford  v.  Stanford,  34  death. 
Ch.  D.  362;  In  re  Bear;  Eelby  v.  Bear,  58  L.  J.  Ch.  659; 
61  L.  T.  432;    38  W.  R.  31 ;  In  re  Akeroyd's   Settlement; 
Roberts  v.  Akeroyd,  (1893)  3  Ch.  363.     Re   Wyatt;  Ooican  v. 
Wyatty  60  L.  T.  920,  must  be  considered  overruled. 

The  fact  that  the  gift  over  is  to  a  class  described  as  living  Gift  over  to 
at  the  death  of  the  tenant  for  life  does  not  prevent  the  appli-  ^t deathof 
cation  of  the  rule.     In  such  a  case,  upon  the  marriage  of  the  j^"*"* '®' 
tenant  for  life,  the  gift  takes  effect,  and  the  class  then  living 
are  entitled.      Bainbridge  v.    Cream,  16  B.  25 ;    Stanford  v. 
Stanford,  34  Ch.  D.  362. 

The  fact  that  the  testator  gives  to  the  person  upon  whose  Tenant  for 
marriage  the  fund  is  given  over  a  life  interest  in  part  does  ben^dary 
not    prevent  the    application    of    the  rule.      Scarborough  v.  under  gift 

over. 

Scarborough,  57  L.  T.  851.  See,  too,  Eaton  v.  Heivitt,  2 
Dr.  &  Sm.  184 ;  Wardrqper  v.  Cutfield,  33  L.  J.  Ch.  605  ;  12 
W.  R.  458 ;  10  L.  T.  19,  where,  however,  the  contingency  of 
marriage  was  held  not  to  apply  to  the  limitations  under  which 
the  question  arose. 

In  Pile  V.  Salter,  5  Sim.  411,  the  testator  gave  his  property  PiieT.  Salter. 
to  his  widow  so  long  as  she  should  remain  a  widow,  but  upon 
her  marrying  again  he  gave  her  one-third  of  all  his  property, 
and  gave  the  other  two-thirds  to  his  nieces.  The  widow  died 
unmarried,  and  it  was  held  there  was  an  intestacy.  The  case 
has  been  disapproved  (see  Underhill  v.  Roden,  2  Ch.  D.  494 ; 
Scarborough  v.  Scarborough,  58  L.  T.  851)  ;  but  it  is  obviously 
a  long  way  from  Luxford  v.  Cheeke  and  the  other  authorities  of 
that  class. 

T.W,  P  P 
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Tho  doctrine  does  not  apply  where  a  life  interest  is  given  in 
the  first  instance,  which  is  then  out  down  by  a  gift  over  in  the 
event  of  marriage.     Sheffield  v.  Lard  Orrery y  3  Atk.  282. 

And  if  the  true  constniction  is  that  there  is  an  absolute 
gift  to  A,  followed  by  a  gift  over  if  she  marries,  the  gift  over 
only  takes  effect  in  that  event.  WCulhch  v.  IPCulloch,  3 
Giff.  606. 

Nor  does  the  doctrine  apply  to  a  case  where  a  residue  is 
given  to  the  testator's  widow  for  life  or  until  marriage,  and  an 
annuity  is  given  to  her  if  she  marries  again,  and  legacies  are 
directed  to  be  paid  on  her  death.  In  such  a  case  the  legacies 
are  not  raisable  on  A's  marriage.  In  re  Tredtcell ;  Jeff  ray  v. 
Tredwell,  (1891)  2  Ch.  640. 

8.  Upon  principles  resembling  those  above  stated,  a  devise  to 
a  wife  provided  she  should  remain  a  widow,  but  in  case  she 
marries  asrain  to  A  when  he  attains  twenty-three,  was  held  to 
give  the  widow  who  married  again  an  in  W  tiU  A  attained 
twenty-three.  Doe  v.  Freenmn,  1  T.  R.  389 ;  2  Chitty,  498 ; 
Re  Cabburn ;   Gage  v.  Rutland^  46  L.  T.  848. 

9.  When  a  particular  estate  is  limited  upon  a  contingency, 
and  the  subsequent  estates  are  limited  as  remainders  upon  it, 
the  contingency  j?rjwd/aci*e  applies  to  the  whole  series  of  limita- 
tions. Davis  V.  Norton^  2  P.  W.  360 ;  Doe  d.  Watson  v.  Shipp- 
hard,  Dougl.  75 ;  Toldervy  v.  Colt,  1  T.  &  C.  Ex.  240,  627 ;  1 
M.  &  W.  250. 

Similarly,  when  an  interest  is  given  to  a  person,  and  then  in 
a  certain  event  a  different  interest  is  given  with  limitations  over, 
the  contingency  applies  to  all  the  subsequent  limitations.  Oray 
V.  Oolding,  6  Jur.  N.  S.  474;  Cattley  v.  Fincenty  16  B.  198; 
Findon  v.  FindoHy  24  B.  83 ;  Lett  v.  Randall,  10  Sim.  112 ; 
Paylor  v.  Pegg,  24  B.  105. 

On  the  other  hand,  if  the  subsequent  limitations,  or  any 
of  them,  can  be  looked  upon  as  independent  gifts,  they  will 
not  be  liable  to  the  contingency  of  preceding  gifts.  Lethieullier 
V.  Tracy,  3  Atk.  774 ;  Amb.  204 ;  Boosey  v.  Gardenei-,  5  D. 
M.  &  G.  122;  Doutty  v.  Laver,  14  Jur.  188;  Partridge  y. 
Foster,  35  B.  545  ;  In  re  Blight;  Blight  v.  Hartnoll,  13  Ch.  D. 
858. 
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In  the  same  way,  if  a  particular  gift  is  expressed  to  be  made  caiap.  xuv. 
oontingent  from  motives  applicable  to  that  gift  only,  subse- 
qaent  gifts  will  not  be  contingent.     Norton  v.  Whittaker,  1 
T.  R  346. 

And  if  subsequent  gifts  can  be  read  as  given,  subject  to  the  Subsequent 
prior  limitations,  they  will  not  be  liable  to  the  contingencies  of  tb  prior  oon- 
prior  gifts.     Sheffield  v.  JEarl  of  Coventry,  2  D.  M.  &  G.  551 ;  ^8^®°*  ^^• 
see  Pearson  v.  Buttery  3  D.  M.  &  G.  398 ;  6  H.  L.  61 ;  Hole  v. 
Daviesy  34  B.  346. 

.  In  the  same  way,  when  there  has  been  a  gift  in  one  event  to  Where  the 
one  set  of  issue  in  fee,  and  upon  another  event  to  another  set  of  umi^on 
issue  in  tail,  a  gift  over  in  default  of  such  issue  may  be  con-  ®"?^  "P  *^® 

.  .        .     ,       ,  pnor  con- 

strued as  referring  to  a  failure  of  aU  the  prior  limitations,  and  tingendes. 

not  merely  as  a  remainder  dependent  upon  the  limitations  to  the 

second  dass  of  issue  taking  effect.    Doe  d.  Leea  v.  Ford,  2  E.  & 

B.  970. 

As  to  whether  in  a  devise  of  Whiteacre  to  A  and  his  issue,  whether  an 

and  then  to  B  and  his  issue,  and  of  Blackacre  to  B  and  his  tatSnTappHea" 

issue,  and  then  to  A  and  his  issue,  and  in  default  of  issue  of  *5  *^®  "^^^ 

of  property 

A  and  B  over,  the  ultimate  irift  includes  both  estates.    See  which  has 
Gordon  v.  Oordon,  L.  B.  5  H.  L.  264 ;    see,  too,  Adshead  v.  two  indepen- 
Willetts,  29  B.  358.  ^^*  ^~- 


Vesting  of  Charges  on  Land. 

The  vesting  of  legacies  charged  upon  real  estate  is  governed  Legacies 
by  rules  derived  from  the  common  law.  Lnd^n^ 

"  If  a  sum  of  money  be  given  to  a  person  charged  upon  real  ^j^'  before 
estate,  and  that  person,  being  an  infant,  is  not  to  have  the  payable, 
legacy  immediately,  but  it  is  given  at  twenty-one  or  payable  at 
twenty-one,  if  the  child  does  not  attain  twenty-one  the  legacy 
is  not  raisable."     Parker  v.  Jlodgsoff,  1  Dr.  &  Sm.  568 ;   see 
Brown  v.  Wooler,  2  Y.  &  C.  C.  134. 

In  such  a  case  the  gift  of  interest  in  the  meantime  will  not 
vest  the  legacy.  Oaicler  v.  Standenvicky  2  Cox,  15 ;  see  Murkin 
V.  Pkillipson,  3  M.  &  K.  257. 

If  the  payment  is  postponed  for  purposes  not  referable  to  the  Distinction 
person  of  the  legatee,  but  only  for  the  convenience  of  the  estate,  ponementof 

pp2 
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as,  for  instanoe,  in  the  case  of  a  life  tenanoj,  the  legacieB  vest 
before  the  time  of  payment.  Evam  v.  Scott^  1  H.  L.  67 ;  King 
V.  Withers,  Ca.  t.  Talb.  116;  Haterty  v.  Curtis,  (1895)  1  Ir. 
23  ;  see  In  re  Brabazon,  13  Ir.  Eq.  166 ;  In  re  Neary*s  JE^ate^ 
7  L.  R.  Ir.  311. 

It  makes  no  difference  whether  the  legacies  snbjeot  to  a  life 
interest  are  made  payable  at  twenty-one  or  not,  though  it  seems 
that  they  will  not  in  any  case  Test  before  them.  Remnant  v. 
Hood,  2  D.  F.  &  J.  396 ;  Davies  v.  Suguenin,  1  H.  &  M.  730 ; 
Haverty  v.  Curtis,  (1896)  1  Ir.  23. 

And  a  legacy  charged  upon  land  and  directed  to  be  paid  upon 
an  event  which  may  or  may  not  happen,  for  instance,  when  the 
testator's  eldest  son  should  come  into  possession  of  a  settled 
estate,  will  fail  if  the  event  does  not  happen.  Taylor  v. 
Lambert,  2  Ch.  D.  177. 

If  a  legacy  is  charged  upon  real  and  personal  estate,  the 
personal  estate  is  the  primary  fund  for  payment,  and,  so  far  as 
the  personal  estate  extends,  the  vesting  is  governed  by  the 
rules  applicable  to  personal  estate,  but,  so  far  as  the  legacy  is 
payable  out  of  realty,  the  rules  with  regard  to  legacies  charged 
upon  land  apply.  Dul'e  of  Chandos  v.  Talbot,  2  P.  W. 
601,  612 ;  Proirse  v.  Abingdon,  1  Atk.  481 ;  In  re  ffudsons, 
Dru.  t.  Sugd.  6. 

In  the  case  of  a  power,  if  the  donee  is  authorised  to  fix  the 
times  at  which  portions  are  to  vest,  he  can  direct  a  portion  to 
vest  at  once,  and  it  will  in  that  case  be  raisable  though  the 
child  dies  under  twenty-one.  Henty  v.  Wrey,  21  Ch.  D. 
332,  where  the  subject  of  the  vesting  of  portions  is  fully 
discussed. 


Vesting  of  Bequests  op  Personalty. 


Vesting  of  The  vesting  of  bequests  of  personalty,  including  chattels 

ffo^^edby  real,  is  governed  by  rules  derived  from  the  civil  law.  These 
the  civil  law.   r^ies  also  apply  to  realty  directed  to  be  converted.    In  re 

Hudsons,  Dru.  t.  Sugd.  6;  In  re  ffarfs  Trusts,  3  De  G.  & 

J.  196. 
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I.  When  there  is  an  express  direction  as  to  the  period  of  Ohap.xuv. 

vesting : —  Meaning  of 

It  has  been  eaid  that  the  word  **  vest,"  being  derived  from  ^^  " 
**  vestire,"  naturally  refers  to  vesting  in  possession,  and  not  to 
vesting  in  interest.  Young  v.  Bobertsoii^  4  Macq.  314.  This  is, 
however,  contrary  to  the  whole  current  of  English  authority, 
according  to  which  the  word  "  vest "  has  always  been  held  to 
refer  primd  facie  to  vesting  in  interest  or  transmissibility,  and 
not  vesting  in  possession  or  indefeasibility. 

Thus,  when  there  is  a  direction  that  the  gifts  are  to  be  Direction  as 
vested  at  a  certain  period,  the  legatee  will  take  no  interest  imperati^!* 
till  then. 

Where  the  interests  of  legatees  are  to  be  vested  at  twenty-  Gift  over 
one,  a  gift  over  upon  death  under  twenty-one,  or  upon  death  betoe  Se 
before  the  time  of  vesting,  will  not  affect  the  natural  meaning  ^'"^^^^^t' 
of  the  word.     Olanvill  v.   Olanvill,  2  Mer.  38;    Comport  v.  alter  the 

_, .  meaning  of 

Ausien^  12  Sim.  218 ;   Oriffith  v.  Biunty  4  B.  248 ;  Rowland  v.  the  word 
Tawney,  26  B.  67 ;   Re  Thatcher's   Trust,  ib.  366;    Wakefield  "^^•" 
V.  Dyott,  7  W.  E.  31 ;   4  Jur.  N.  S.  1098  ;   Selby  v.  Whittaker, 
6  Ch.  D.  239  ;  see  Creeth  v.  Wilsony  9  L.  E.  Ir.  216. 

In    many    cases,    however,    "  vested "    has    been    used    as  When 
equivalent  to  "  indefeasible  "  or  "  payable."  meiuL  "pay- 

Thus,  if  the  shares  of  members  of  a  class  are  directed  to  be  *^®-" 
vested  at  a  certain  time,  and  there  is  a  gift  over  to  the  other  upon  death 
members  of  the  class  of  the  shares  of  those  dying  before  that  heior^iho^ 
time  without  issue,  vested    will    mean    payable.      Taylor  v.  *^«®' 
Frobisher,  5  De  G.  &  S.  191.  ""^  '^' 

So,  too,  if  legatees  are  treated  as  taking  vested  shares  before  Shares  treated 
the  time  fixed  for  vesting,  vested  must  mean  payable.  before  the 

This  will  be  the  case,  if  a  time  is  appointed  for  vesting,  and  ^^ijji^ 
maintenance  is  given,  if  any  child  entitled  on  the  death  of  the 
tenant  for  life  to  a  vested  or  presumptive  share  should  be 
under  the  age  appointed  for  vesting,  where  the  word  pre- 
sumptive refers  to  the  possibility  of  accruer.  Berkeley  v. 
Swinburney  16  Sim.  275 ;  Bazter^s  Trust,  4  N.  E.  131 ;  10 
Jur.  N.  S.  485. 

Similarly,  if  in  the  event  of  any  child  dying  before  the  time 
of  vesting,  leaving  children,  there  is  a  gift  of  the  share  such 
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child  would  have  had  if  living  to  his  issae^  the  direotion  as  to 
vesting  will  be  referred  to  payment.  In  re  Edmoruhon^s  Estate, 
5  Eq.  389  ;  Pook  v.  JBott,  11  Ha.  33. 

Or,  again,  it  may  appear  that  the  testator  has  nsed  the 
terms  vested  and  paid  interchangeably.  In  re  Edmandsoh's 
Efitate,  supra ;  Williams  v.  Haythorne,  6  Ch.  782 ;  Re  Parr*s 
Trust,  41  L.  J.  Ch.  170;  Barley  v.  Percival,  (1900)  1  Ir.  145. 

And  when  there  is  a  direction  to  pay  legacies  at  the  death 
of  the  tenant  for  life,  a  subsequent  direction  as  to  vesting  at 
twenty-one  will  be  referred  to  indefeasible  vesting  or  posses- 
sion. Barnet  v.  Barnet,  29  B.  239;  Simpson  v.  Peach,  16 
Eq.  209. 

"When  there  is  a  gift  to  children  who  survive  their  parent,  a 
direction  as  to  vesting  will  not  make  the  gift  vest  in  any  who 
do  not  sur\ive  their  parent.  In  re  Payne,  25  B.  556 ;  Williams 
V.  Haythome,  6  Ch.  782 ;  see  Braycott  v.  Wood,  5  W.  R.  158. 

If,  however,  the  proviso  as  to  vesting  is  intended  to  introduce 
a  new  gift,  evidenced  by  the  fact,  for  instance,  that  it  applies  to 
prior  legatees  who  die  leaving  issue,  and  not  merely  to  such 
of  them  as  survive  the  tenant  for  life,  it  will  override  the 
previous  contingency  of  surviving  the  tenants  for  life.  Williams 
V.  Russell,  10  Jur.  N.  8.  168. 

A  direction  that  legatees  are  to  be  beneficially  interested  at  a 
certain  period  refers  only  to  vesting  in  possession.  M^Lacklan 
V.  Taitt,  28  B.  407 ;  2  D.  F.  &  J.  449. 

II.  Where  there  is  no  direction  as  to  vesting : — 

1.  It  is  important  to  distinguish  a  gift  to  a  contingent  class 
and  a  gift  to  a  class  upon  a  contingency;  thus,  a  gift  to 
children  who  attain  twenty-one,  or  to  such  children  as  attain 
twenty-one,  is  a  gift  to  a  contingent  class,  and  will  only  vest 
in  those  who.  attain  twenty-one,  though  there  may  be  a  gift  of 
interest  or  other  circumstances,  which  in  a  gift  to  a  class  upon 
a  contingency,  as,  for  instance,  at  twenty-one,  might  have  the 
effect  of  vesting  the  bequest.  Bull  v.  Pritchard,  1  Buss.  213 ; 
Bree  v.  Perfect,  1  Coll.  128 ;  Leake  v.  Robinson,  2  Mer.  363 ; 
Stead  V.  Piatt,  18  B.  50 ;  Lloyd  v.  Lloyd,  3  K.  &  J.  20 ;  Thomas 
V.  Wilberforce,  31  B.  299 ;  Williams  v.  Haythome,  6  Ch.  782 ; 
Beu^ar  v.  Brooke,  14  Ch.  D.  629 ;   Wilson  v.  Knox,  13  L.  R.  Ir. 
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349  ;  see  Re  Bailey's  Estate,  11  Jur.  N.  S.  791,  847;  Ootch  v.   Chap.XLiY. 
Foster,  5  Eq.  311. 

If  the  gift  is  to  children  who  attain  twenty-one,  and,  if  bat  Oontingenoj 
one  child,  to  such  child,  the  contingency  of  attaining  twenty-  [^to^the^gift 
one  will  not  be  imported  into  the  gift  to  a  single  child,  unless  ^^""^ 
it  is  apparent  from  the  gift  over,  for  instance,  by  a  gift  over 
'4f  no  child  shall  live  to  attain  a  vested  interest,"  or  other- 
wise that  no  child  was  intended  to  take  a  vested  interest  at 
birth.     Walker  v.  Mower,  16  B.  365 ;  Johnson  v.  Foulds,  5  Eq. 
268 ;  Be  Fletcher;  DorS  v.  Fletcher,  53  L.  T.-813. 

2.  Where  there  is  a  clear  gift,  an  additional  direction  to  pay,  Bixection  as 
when  the  legatee  attains  a  given  age,  will  not  postpone  the  wiS  n^^ 
vesting,  the  gift  being  considered  debitum  in  presenti,  solvendum  ^^^^^^ea 

in  futuro.  t^ere  w  a 

clear  gift. 

Thos,  a  gift  to  A,  payable  at  twenty-one,  is  vested,  and  it 
makes  no  difference  whether  the  gift  precedes  or  follows  the 
direction  for  payment,  provided  a  clear  immediate  gift  can 
be  found  in  the  will.  In  re  Bartholomew,  1  Mac.  &  G.  354 ; 
Shrimpton  v.  Shrimpton,  31  B.  425 ;  Maher  v.  Maher,  1  L.  R. 
b.  22. 

The  difficulty  in  these  oases  is  to  decide  whether  there  is  a  whero  the 
substantive  gift  and  a  direction  to  pay,  or  whether  the  only  i^^^e^J^. 
irift  is  in  the  direction  to  pay.      See  Bentinck  v.   Duke  q/"  tiontopay, 

°  *   •^  nothing  vests 

Portland,  4  L.  J.  Oh.  13 ;  8hum  v.  Hobbs,  3  Dr.  93 ;  Chafers  tiU  then. 
V.  Abell,  3  Jur.  577;  Farmer  v.   Francis,  2  S.   &  St.  505; 
Williams  v.  Chrk,  4  De  G-.  &  S.  472 ;  Merri/  v.  Hill,  8  Eq.  619. 

When  there  is  a  dear  gift,  a  direction  to  accumulate  the  Dbeotionto 
interest    and    to    pay    the    principal    and    accumulations    at  interest  till  21 
twenty-one  will  not  affect  the  vesting.     Stretch  v.    Watkins,  agift  alre^y 
1  Mad.  263 ;  Blease  v.  Burgh,  2  B.  226 ;  Breedon  v.  Tugman,  nested. 
3  M.  &  K.  289. 

In  doubtful  oases   the    construction   may   be   assisted   by  l^  doubtf nl 

,      oases  the 

reference  to  other  limitations;   thus,  where  there  was  a  gift  contingenoy 
for  the  children  of  a  tenant  for  life,  to  be  paid  upon  their  ^^^ted  back 
attaining  twenty-five,  and   if   but   one  child,  the  whole  to  *^^  ^^^  ^^^' 
become  the  property  of    such  only  child  upon  his  attaining 
twenty-five,  and  be  transmissible  to  his  heirs,  executors,  or 
administrators,    none   of   the   children    took    vested   interests 
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Paid  may 
mean  veeted. 


Gift  to  be 
paid  at  a  time 
which  may 
never  come  in 
the  legatee's 
life  is 
contingent. 


Gift  upon 
marriage 
constraed  as  a 
gift  at  21, 
or  upon 
marriage 
under  21. 


Direction  to 
pay  after  a 


before  twenty-five,  the  gift,  in  the  event  of  there  being  aa 
only  child,  being  clearly  contingent.  Judd  v.  Judd^  3  Sim. 
525 ;  see  Hunter  v.  Juddy  4  Sim.  455 ;  Merry  v.  JK//,  8 
Eq.  619. 

Similarly,  if  the  interest  of  an  only  child  is  dearly  vested, 
this  may  show  that  a  gift  to  all  the  children  at  twenty- 
one  was  meant  to  be  vested  too.  King  v.  Iftaacsony  1  Sm.  &  G. 
371. 

And  it  may  appear  from  the  context  that  the  words  *^  to  be 
paid  "  were  meant  to  refer  to  vesting  and  not  to  payment.- 
Martineau  v.  Rogers^  8  D.  M.  &  G.  328. 

3.  The  time  when  the  legacy  is  to  be  paid  must,  however, 
be  certain ;  that  is  to  say,  it  must  be  certain  that  the  time 
will  come  if  the  legatee  lives  long  enough.  No  doubt  it  is 
uncertain  whether  a  legatee  will  ever  attain  a  given  age,  but 
since  he  must  attain  it  if  he  lives,  this  latter  contingency  is 
disregarded. 

'^  When  the  time  annexed  to  the  payment  is  merely  eventual, 
and  may  or  may  not  come,  and  the  person  dies  before  the 
contingency  happens,  I  can  find  no  instance  in  this  Court 
where  it  has  been  held  that  the  legacy  at  all  events  should  be 
paid.^'  It  becomes,  in  fact,  a  legacy  upon  condition,  for  dies 
incertus  conditionem  in  testaniento  faciL  Thus,  a  legacy  to  A  to 
be  paid  upon  marriage  is  contingent.  Atkins  v.  Hiccocka^  1 
Atk.  500 ;  Ellis  v.  Ellis^  1  8ch.  &  L.  1 ;  Morgan  v.  Morgan^ 
4  De  G.  «6;  S.  164;  In  re  Cantillon's  Minors,  16  Ir.  Ch.  301; 
Corr  V.  Corr,  I.  R.  7  Eq.  397 ;  Taylor  v.  Lambert,  2  Ch.  D.  177. 

It  may  be  noticed,  however,  that  a  legacy  given  upon 
marriage  may  be  held  upon  the  context  to  be  given  at  twenty- 
one,  or  upon  marriage  under  twenty-one,  as  where  there  was 
a  gift  to  parents  for  life,  and  then  to  their  children  if  then  of 
age  or  married,  and  if  any  were  infants  at  the  death  of  their 
parents,  then  to  them  at  twenty- one  if  sons,  or  on  marriage  if 
daughters.  Lang  v.  Pugh,  1  Y.  &  C.  C.  719 ;  see  West  v.  West, 
4  GifE.  198. 

4.  When  the  only  gift  is  to  be  found  in  the  direction  to  pay 
or  divide : — 

a.  If  the  postponement  of  division  or  payment  is  merely  on 
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aocount  of  the  position  of  the  property,  if,  for  instance,  there  is  Chap.  ZUY. 
a  prior  gift  for  life,  or  a  bequest  to  trustees  to  pay  debts,  and  ufe  inteEest 
a  direction  to  pay  upon  the  decease  of  the  legatee  for  life,  or  ^^**  **  ^^' 
after  payment  of  the  debts,  the  gift  in  remainder  vests  at  onoe. 
Bennett's  Trusty  3  K.  &  J.  280 ;  Strother  v.  Dntton,  1  De  G.  & 
J.  676.     Beck  v.  Bum^  7  B.  492,  which  appears  inconsistent 
with  this  rule,  went  upon  the  construction  of  the  particular  will 
there  in  question,  and  was  criticised  in  Parker  v.  Soicerbpy  17 
Jur.  762 ;  Adams  v.  Robarts^  25  B.  658. 

h.  But  where  the  payment  is  deferred  for  reasons  personal  to  Direction  to 
the  legatee,  the  gift  will  not  vest  till  the  appointed  time.  not  vest  tiU 

Thus,  a  gift  to  a  person  at,  or  if,  or  as  and  when  he  shall  ^^' 
attain,  or  upon  attaining,  or  from  and^  after  attaining  twenty- 
one,  will  not  vest  till  the  age  is  attained.      Hanson  v.  Qraham^ 
6  Ves.  239  ;  Locke  v.  Lamb,  4  Eq.  372. 

Probably  a  gift  of  personalty  to  A  till  B  attains  twenty-one,  Gift  to 
and  then  to  B,  will  not  give  B  a  vested  interest  unless  there  is  attains  21 
something  to  show  that  A  is  to  take  in  trust  for  B.     Lane  v.  ^^  ^  ^• 
Goudge,  9  Ves.  225 ;  Sullivan  v.  Edgell,  23  W.  R.  722. 

c.  If  there  is  a  direction  to  pay  a  sum  of  money  to  a  legatee  Direction  to 
at  the  end  of  a  certain  time,  for  instance  ten  years  from  the  ^iof  a 
testator's  death,  though  the  only  gift  is  in  the  direction  to  pay,  o^^^  Period, 
it  would  seem  upon  principle  that  the  gift  is  not  contingent  contingent, 
upon  the  legatee  being  alive  at  the  end  of  the  ten  years.     A 
gift  to  a  person  upon  the  happening  of  some  contingency  gives 
the  legatee  a  transmissible  interest ;  if  the  contingency  happens 
his  estate  is  entitled,  though  he  is  then  dead,      ^hy  should  a 
gift  at  the  end  of  ten  years  fail  if  the  legatee  is  not  alive  at  the 
end  of  that  time  ?     There  is,  however,  authority  to  show  that  it 
does  so  fail.    Smell  v.  Dee^  2  Salk.  416.     In  Bruce  v.  Charlton^ 
13  Sim.  60,  the  point  did  not  arise,  but  the  Vice-Chancellor  lays 
down  the  law  in  accordance  with  Smell  v.  Dee^  which  was  also 
followed  in  Re  Eve ;  Belton  v.  Thompson^  93  L.  T.  235 ;  see,  too. 
Re  CartMge,  29  B.  583.     Bromley  v.  Wright,  7  Ha.  334,  339, 
is  an  authority  the  other  way. 

5.  Vesting  of  residuary  and  severed  gifts : — 

If  the  subject-matter  of  the  gift  is  residue  (a),  or  if  it  is  at  Beeidoaiy 
once  separated  from  the  rest  of  the  estate  and  vested  in  trustees  ^fts^oie 

easilj  Tested. 
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Chap.ZLlY.  for  the  benefit  of  the  legatee  (i),  these  are  circumstances  which 
assist  the  Court  in  arriving  at  the  conclusion  that  the  gift  is 
vested.  Booth  v.  Booths  4  Ves.  399  ;  Pearman  v.  Pearman,  33 
B.  394  {a)  ;  Love  v.  VEntrangey  5  B.  P.  C.  69 ;  Saunders  y. 
Vautier,  Cr.  &  Ph.  240 ;  Bramtrom  v.  Wilkimon,  7  Ves.  420 ; 
(ireet  v.  Qreet^  5  B.  123 ;  Lider  v.  Bradley^  1  Ha.  10 ;  Ingram 
v.  Suckling,  7  W.  R.  386 ;  Pearson  v.  Dolman^  3  Eq.  315 ;  In  re 
Bevan's  Trusts,  34  Ch.  D.  716 ;  Brennan  v.  Brennan,  (1894) 
1  Ir.  69 ;  In  re  Wrey ;  Stuart  v.  Wrey,  30  Oh.  D.  607  (A). 

Gift  of  6.  The  effect  of  a  gift  of  the  interest  in  the  meantime  upon 

interest  ia  . . 

meantime.         vestmg  :— 

a.  If  the  interest  upon  a  legacy  or  share  of  residue  is  given 
to  the  legatee  in  the  meantime  till  the  time  of  payment  arrives 
the  gift  is  vested.  Hanson  v.  Graham,  6  Ves.  239  ;  In  re  Sarfs 
Trusts,  3  De  G.  &  J.  195 ;  Hardcastle  v.  Hardcastle,  1  H.  &  M. 
405 ;  Bell  v.  CaJe,  2  J.  &  H.  122 ;  Perrott  v.  Banes,  38  L.  T. 
52 ;  Bolding  v.  Strugnell,  24  W.  E.  339 ;  45  L.  J.  Ch.  208 ; 
In  re  Oossling ;  Gossltvg  v.  Elcock,  (1903)  1  Ch.  448. 

This  rule  applies  in  the  case  of  deeds.  Mostyn  v.  Bi^nton, 
17  Ir.  Ch.  153. 

The  rule  applies  though  the  interest  may  be  given  subject  to 
charges  or  annuities.  Lane  v.  Goudge,  9  Ves.  225;  Jones  v. 
Mackihcain,  1  Euss.  220 ;  Potts  v.  Atherton,  28  L.  J.  Ch.  486. 

It  applies  though  the  interest  may  be  expressed  to  be  given 
for  maintenance.  In  re  Harfs  Trusts,  3  De  Gr.  &  J.  195 ;  In 
re  Bunn ;  Isaacson  v.  Webster^  16  Ch.  D.  47 ;  Scotney  v.  Lomer, 
29  Ch.  D.  635;  31  Ch.  D.  380;  Brennan  v.  Brennan^  (1894) 
1  Ir.  69. 

It  applies  though  the  time  when  the  principal  is  given  is 
marriage,  or  a  later  age  than  twenty-one.  In  re  Peek^s  Trusts^ 
16  Eq.  221 ;  In  re  Bunn;  Isaacson  v.  Webster,  16  Ch.  D.  47; 
In  re  Wrey ;  Stuart  v.  Wrey^  30  Ch.  D.  607 ;  Scotney  v.  Lamer, 
29  Ch.  I).  535 ;  31  Ch.  D.  380 ;  see  Pearson  v.  Dolman,  3  Eq. 
\  315.  Batsford  v.  Kebbel,  3  ViBS.  363,  would  probably  not  now 
I  be  followed.  It  may  be  distinguished  from  the  cases  above 
cited  on  the  ground  that  the  legacy  was  not  separated  and  given 
to  trustees. 
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b.  The  effect  is  the  same  if  trustees  have  power  to  apply  the   Cliap.  xxjv. 
whole  or  sach  part  as  they  think  fit  of  the  income  of  a  share  in  Ducretion  to 
maintenance.    Fox  v.  Fox^  19  Eq.  286;    approved  in  In  re  ^^^l    ^' 
Turney;    Tumey  v.  Turneyy  (1809)  2  Ch.  739;   Re  Williams;  mterest. 
Williatns  v.   Williams,  (1907)   1  Ch.   180 ;    see,  too,  Eccles  v. 

Birkett,  4  De  Q.  &  8.  105.  In  In  re  Wintle ;  Tucker  v.  Wintle, 
(1896)  2  Ch.  711,  North,  J.,  arrived  at  a  contrary  conclusion. 
See  also  Wilson  v.  Knox,  13  L.  E.  Ir.  349 ;  Russell  v.  Russell , 
(1903)  1  It.  168. 

A  discretion  either  to  apply  the  interest  to  maintenance  or  other  oaaes  of 
to  accumulate  it  (a) ;   or  to  apply  the  whole  or  part  of  the  '°°' 

interest,  not  exceeding  a  fixed  sum,  to  maintenance  {b) ;  or  the 
gift  of  a  fixed  sum  for  maintenance,  though  it  may  be  equiva- 
lent to  the  interest  of  the  legacy  (c) ;  or  the  gift  of  a  sum  for 
maintenance  out  of  the  personal  estate  not  exceeding  the  income 
of  the  legacies  (d) ;  or  a  discretion  to  apply  the  income  for  the 
benefit  of  the  legatees  to  the  exclusion  of  any  one  or  more  of 
them  {e) ;  will  have  no  effect  upon  vesting.  Vaudry  v.  Oeddes, 
1  E.  &  M.  203  (a)  ;  Merry  v.  Hill,  8  Eq.  619  (ft)  ;  Boughton  v. 
Boughtony  1  H.  L.  406 ;  Watson  v.  Hayes,  5  M.  &  Cr.  125 ; 
Livesey  v.  Licesey,  3  Euss.  287  (c) ;  Wynch  v.  Wynch,  1  Cox, 
433  ;  Rudge  v.  Winnall,  12  B.  357  {d) ;  In  re  Bamshaw's  Trusts, 
15  W.  E.  378  {e). 

c.  Where  interest  is  given  only  for  a  portion  of  the  period  EflPect  of  a 
before  the  time  fixed  for  payment,  if,  for  instance,  legacies  are  ^a  portion 
given  at  twenty-six,  with   interest   for   maintenance  during  J^f^^"^ 
minority,   it    is   doubtful  whether  the    gift  will    be  vested;  veating. 
probably  it  will    not  without    more.      See   the   remarks   in 
Pearson  v.  Dolman,  3  Eq.  315.     In  Danes  v.  Fisher,  5  B.  201 ; 
Harrison  v.  Orimwood,  12  B.  192 ;    Tatham  v.    Vernon,  29  B. 

604,  there  were  other  circumstances.  And  see  Hunters  Trusts, 
L.  E.  1  Eq.  295. 

It  may  be  noticed  that  '^ minority"  properly  means  the 
period  before  the  attainment  of  twenty-one;  though,  if  there 
is  an  intention  expressed  to  that  effect,  it  may  mean  the  whole 
period  during  which  the  testator  has  kept  the  legatee  out  of 
the  property.     Milroy  v.   Milroy,-  14  Sim.  48;   Maddison  v. 
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Chap.  Xtiv.    Chapman,  4  K.  &  J.  709 ;  3  De  G.  &  J.  536 ;  Frailer  v.  Frater^ 

1  N.  R.  430. 

Gift  of  d.  Where  the  interest  is  not  given  in  the  meantime,  but 

contiDgent.      ^  itself  given  at  the  same  time  as  the  principal,  the  gift 

does  not  vest.     Knight  v.  Knight,  2  S.  &  St.  490 ;   Locke  v. 

Lamb,  4  Eq.  372. 

Distinction  e.  A  distinction  must  be  drawn  between  the  gift  of  a  sum  to 

of  int^^     ^^^  member  of  a  class  at  twenty-one,  with  a  gift  of  the  interest 

to^anbi-^*^^  upon  the  several  shares  in  the  meantime,  and  the  gift  of  an 

diyidual  and    aggregate  fund  to  a  class  as  they  respectively  attain  twenty-one, 

aggregate       with  a  direction  that  the  whole  interest  is  to  be  applied  for  their 

t^-»»  maintenance  in  the  meantime;  in  ti.e  latter  ««e.  as  the  fund  i. 

to  be  kept  together,  and  the  whole  interest  applied  for  mainten- 

anoe,  nothing  will  vest  before  twenty-one.     Puls/oi^d  v.  Hunter^ 

3  B.  C.  C.  416  ;  Barker  v.  Lea,  T.  4  R.  413  ;  Butcher  v.  Leaeh^ 

5  B.  392 ;  In  re  Ashmore^a  Trwts,  9  Eq.  99 ;  Spencer  v.  Wibon, 

16  Eq.  601 ;   In  re  Orimshaws  Trusts,  11  Ch.  D.  406;  In  re 

Parker ;  Barker  v.  Barker,  16  Ch.  D.  44  ;  In  re  Morris  ;  Salter 

V.  A.'G.,  33  W.  R  895  ;  Re  Martin ;  Tuke  v.  Gilbert,  57  L.  T. 

471 ;  In  re  Mervin;  Mervin  v.  Grossman,  (1891)  3  Ch.  197;  see 

In  re  Byrne,  23   L.  R.  Ir.  260;    In  re  Bevans  Trusts,  34 

Ch.  D.  716. 

Arguments  7.  An  argument  in  favour  of  vesting  has  sometimes  been 

in  Mtvour  of      _         _  j  i         i  ▼»-.   .  ■■--.        •    -r^ 

Testing.  based  upon  a  power  to  make  advances.     Vtvtan  v.  Mtlh,  1  B. 

315 ;    Harrison  v.   Grimwood,  12  B.   192 ;    Pom's  v.   Burdett^ 
9  Ves.  428  ;    Walker  v.  Simpson,  1  K  &  J.  713 ;   see  Maiden  v. 
Maine,  2  Jur.  N.  S.  206. 
8.  Effect  of  a  gift  over  upon  vesting : — 

a.  Clear  gift        a.  If  the  gift  is  to  children  who  attain  twenty-one,  a  gift 
whoatta^2i   ^^^^  ^^  ^^  effect  upon  vesting.     In  re  Edtcards;  Jones  v.  Jones^ 

'  (1906)  1  Ch.  570. 

b.  Gift  over         b.  Where  the  gift  is  to  a  class  at  twenty-one,  a  gift  over 
und^2i.        upon  the  death  of  members  under  twenty-one  cannot,  it  seems, 

have  any  effect  upon  vesting.     See,  per  Leach,  Y.-C,  Bland  v. 

Williams,  3  M.  &  K.  411. 
e.  Gift  to  c.  A  gift  over  of  the  interests  of  members  of  the  class  dying 

ofdaas?"^       under  twenty-one  to  other  members  of   the  class  vests  the 

shares.    The  gift  over  would  be  superfluous  if  the  interests 


EFFECT  OF  GIFT  OVER.  589 

are  oontingent  on  attaining  twenty-one.     In  re  Edmondson's   Chap.  XLIV. 
Estate,  5  Eq.  389 ;  see  WetherellY.  Wetherell,  1  D.  J.  &  S.  134; 
In  re  Chinning' a  Estate,  13  L.  R.  Ir.  203. 

d,  A  gift  over  upon  death  of  members  of  the  class  under  ^-  ^^^  °^®' 
twenty-one  and  without  issue  vests  the  gift.     The  gift  over  under  21, 
shows  that  the  members  were  to  take,  except  in  the  event  other  event. 
of  death  under  twenty-one  and  without  issue.     Harrison  v. 
Grimumd,  12  B.  192 ;   Murkin  v.  PhUHpson,  3  M.  &  K.  257 ; 

Bland  v.  Williams,  ib.  411;  In  re  ThomsovCs  Trusts,  11  Eq. 
146. 

A  gift  over  upon  death  without  issue  simply  would  not,  it 
seems,  vest  the  gift.    Barker  v.  Lea,  T.  &  R.  413, 

e.  Where  the  gift  is  to  A  for  life  with  remainder  to  her  f;  GiftovCT 
ohildren  at  twenty-one,  and  if  A  dies  without  leaving  is^ue  or  wiuiont  iflsae. 
without  issue  over,  the  gift  over  has  no  effect  upon  vesting. 

Walker  v.  Mower,  16  B.  365  ;  In  re  Wrangham^s  Trusts,  1  Dr. 
&  Sm.  358 ;  Chadunck  v.  Qreenall,  3  Giff.  221 ;  Kidman  v. 
Kidman,  40  L.  J.  Ch.  359 ;  see  Ingram  v.  Suckling,  7  W.  E. 
386. 

/.  If  the  gift  is  to  children  living  at  A's  death  at  twenty-one,  /.  Oift  to 
with  a  gift  over  if  A  die  without  leaving  issue,  the  gift  over  has  Kving  at 
been  held  to  vest  the  gift  in  children  living  at  A's  death  whether  J^*®'  ^^^ 
they  attain  twenty-one  or  not.    If  it  were  contingent,  if  a  child 
survived  A,  the  gift  over  could  not  take  effect,  nor  could  the 
child  take  if  it  died  under  twenty-one.     Bree  v.  Perfect^  1  Coll. 
128,  followed  in  In  re  Bevan's   Trusts,  34  Ch.  D.   716,  but 
doubted  in  In  re  Edwards ;  Jones  v.  Jones,  (1906)  1  Ch.  570. 

9.  Vesting  upon  context  generally  : — 

In  some  cases,  where  the  gift  was  to  a  class  upon  their  attain-  Reference  to 
ing  a  certain  age,  a  reference  to  "  the  share  "  of  a  member  of  ^"^' 
the  class  dying  before  that  age  has  been  held  to  show  that  the 
members  of  the  class  took  vested  interests  at  birth.      In  re 
Tumey;  Turney  v.  Turney,  (1899)  2  Ch.  739;   see   Vivian  v. 
Mills,  1  B.  315. 

There  are  other  cases  in  the  books,  in  which  gifts  have  been  General 
held  to  be  vested  upon  the  language  of  the  whole  will,  but  as  *^^*®^- 
they  establish  no  principle  it  seems  imnecessary  to  cite  them  at 
length.    See  Davies  v.  Fisher,  5  B.  201 ;  Harrison  v.  Orimtcood, 
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12  B.  192;  Ingram  v.  Suckling,  7  W.  K  386;  Bradley  v. 
Barlow,  5  Ha.  589  ;  Bird  y.  Maybury,  33  B.  351 ;  Pearman  v. 
Pearman,  33  B.  394 ;  Pearson  v.  Boltnan,  3  Eq.  315 ;  PerroU 
V.  Datnes,  38  L.  T.  52. 

10.  When  the  gift  is  to  a  class  when  the  youngest  attains 
twenty-one,  all  who  attain  twent j*-one  will  take  vested  interests, 
whether  they  survive  the  time  of  distribution  or  not.  But  a 
member  of  the  class  dying  under  twenty-one  takes  nothing. 
Leeming  v.  Sherrati,  2  Ha.  14  ;  Parker  v.  Sotcerly,  1  Dr.  488 
17  Jur.  752 ;  see  4  D.  M.  &  Gt.  321 ;  Smith's  Will,  20  B.  197 
Lloyd  V.  Lhyd,  3  K  &  J.  20  ;  see  Sansbury  v.  Mead,  12  Ves.  75 
Ford  V.  Rawlins,  1  8.  &  St.  329  ;  In  re  Hunter's  Trusts,  L.  R.  1 
Eq.  295. 

Possibly  if  the  income  of  the  share  of  each  child  is  given  to 
him  until  the  time  of  distribution,  this'  may  have  the  effect  of 
vesting  the  share.     Be  Grove's  Trusts,  3  GJiff.  575. 

If  the  income  is  to  be  applied  in  maintenance  till  the 
youngest  child  attains  twenty-one,  and  the  capital  is  then  to  be 
divided,  namely,  one-fifth  to  each  of  five  children  by  name,  they 
take  vested  interests  at  birth.  Cooper  v.  Cooper,  29  B.  229 ; 
see  Be  Lyman's  Trust,  2  L.  T.  N.  S.  662. 

And  if  there  is  a  clear  gift  to  the  dass,  a  direction  that  it 
is  to  be  divided  when  the  youngest  attains  twenty-one  will  not 
postpone  the  vesting.     Knox  v.  Wells,  2  H.  &  M.  674. 

III.  Gifts  to  children  contingent  upon  surviving  their 
parents : — 

In  the  case  of  marriage  settlements,  the  nature  of  the 
instrument  raises  a  presumption  that  the  issue  of  the  marriage 
were  to  be  provided  for  at  the  time  when  their  portions  are 
wanted,  namely,  at  twenty-one. 

If,  therefore,  the  interests  of  children  are  made  contingent 
upon  surviving  their  parents  and  there  are  other  provisions 
of  the  settlement  which  are  inconsistent  with  this  contingency, 
the  Court  takes  hold  of  these  provisions  in  order  to  give  the 
children  vested  interests  at  the  time  when  their  portions  are 
needed. 

This  is  a  well-settled  canon  of  construction  whidi  has  been 
affirmed  in  the  House  of  Lords.    At  the  same  time,  in  con- 
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fiidering  the  old  cases,  it  must  be  borne  in  mind  that  the  Cliap.  XLIV. 
Courts  at  the  present  day  are  disinclined  to  do  violence  to 
the  language  of  instruments  in  order  to  give  effect  to  an 
assumed  intention  imputed  to  an  ideal  settlor  or  testator. 
Wakefield  v.  Mqffet,  10  App.  0.  422 ;  Leader  v.  Duffef/,  13 
App.  0.  294. 

Where  remoter  issue  are  provided  for  the  ground  for  applying 
the  canon  is  much  weakened  In  the  earlier  cases  not  much 
regard  was  paid  to  this  point,  but  considerable  weight  would  no 
doubt  be  attached  to  it  at  the  present  day.  See  Jei/es  v. 
Savage^  10  Ch.  555,  and  the  observations  on  that  case  in  In  re 
Leaders  Eatatey  17  L.  E.  Ir.  279,  307. 

The  canon  applies  to  voluntary  settlements  and  also  to  wills  Voluntary 
where  the  testator  is  providing  for  Ids  children  or  grandchildren  and  wills. 
or  for  persons  to  whom  he  has  placed  himself  in  loco  parentis. 
Swallow  V.  Binnsy  1  K.  &  J.  417,  424;  Farrer  v.  Barker ^  9 
Ha.  737 ;  Jackson  v.  Dover ^  2  H.  &  M.  209  ;  In  re  Knoicles  ; 
Nottage  v.  Buxton,  21  Ch.  D.  806 ;  In  re  Hamlet ;  Stephen  v. 
Cunningham,  39  Ch.  D.  426. 

1.  If  the  words  of  contingency  are  clear  and  there  is  nothing  i.  clear 
inconsistent  with  them  in  other  parts  of  the  instrument,  they  ^n^nMioy 
must   have  effect.       Wingrave  v.    Palgrave,   1    P.   W.   401 ;  nnoontrolled. 
Hotchkin  v.  Humfrey,  2  Mad.  65 ;  Bielefield  v.  Record,  2  Sim. 

354  ;  Farrer  v.  Barker,  9  Ha.  737. 

2.  If  the  gift  is  if  any  children  are  living  at  the  death  of  the  2.  If  any 
parent  then  to  such  children,  only  children  surviving  the  parent  ^jij^^to 
can  take.     Skipper  v.  King,  12  B.  29;    Whatford  v.  Moore,  3  suchobUdren. 
M.   &  Cr.  270;   Bythesea  v.   Bythesea,  23   L.   J.  Ch.   1004; 

Sheffield  v.  Kennett,  27  B.  207 ;   4  De  G.  &  J.  593 ;  In  re 
Watson's  Trusts,  10  Eq.  36. 

3.  On  the  other  hand,  if  the  word  "  such  "  does  not  appear  in  3.  «  Suoh  " 
the  material  limitations  under  which  children  who  die  before  ^^i^^IJ^tely 
their  parents  claim  to  share,  or  if  the  word  "  such "  is  used  ""^^ 
inaccurately  throughout,  the  contingency  may  be  disregarded. 
Woodcock  V.  Buke  of  Dorset,  3  B.  C.  C.  569,  as  stated  3  V.  &  B. 

86,  87 ;   King  v.  Hake,  9  Ves.  438 ;   Howgrave  v.  Cartier,  3 
V.  &B.  79  ;  Sicalhw  v.  Binns,  1  K.  &  J.  417 ;  Bailie  v.  Jackson, 
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1    Sm.   &  Qt.   175   (a  doubtful  case)  ;    Carrie  v.   Larkim^   4 
D.  J.  &  S.  246  ;  Cobden  v.  Bagwell^  19  L.  R.  Ir.  150. 

For  other  cases  of  ungrammatical  use  of  the  word  ^^such," 
see  Eye  v.  Rye^  1  L.  R.  Ir.  413 ;  In  re  Verschoyk's  Tru^tSy  3 
L.  E.  Ir.  43  ;  Stohcorthy  v.  Saneroft,  12  W.  R.  635 ;  Dowglass 
V.  Waddelly  17  L.  R.  Ir.  384  ;  In  re  Hutchimon  ;  Alexander  v. 
Jolleyy  55  L.  J.  Ch.  574. 

4.  If  a  power  in  favour  of  children  is  made  contingent  upon 
there  being  children  living  at  the  death  of  the  parent,  the 
contingency  will  not,  unless  the  language  clearly  requires  it,  be 
carried  on  to  gifts  in  default  of  appointment.  Duffield  t. 
M'Master,  (1906)  1  Ir.  333;  see  Mostyn  v.  MostyUy  1  CJoU.  161. 

5.  Where  the  original  limitation  is  clearly  only  in  favour  of 
children  who  survive  both  parents,  but  there  is  a  gift  over 
intended  to  provide  for  the  failure  of  prior  limitations  but 
so  framed  as  to  lead  to  the  inference  that  prior  limitations  were 
not  contemplated  as  failing  if  a  child  attained  twenty-one  in  its 
parents'  lifetime,  though  it  might  predecease  the  parents,  the 
contingency  in  the  original  gift  requiring  children  to  survive 
both  parents  may  be  rejected.  Perfect  v.  Lord  Curzon^  5  Mad. 
442;  Torres  v.  Franco^  1  R.  &  M.  649;  Swallow  v.  Binns,  1 
K.  &  J.  417 ;  Dixon  v.  Barkshire^  34  B.  537 ;  In  re  Knoicles ; 
Nottage  v.  Buxton,  21  Ch.  D.  806. 

6.  There  may  be  other  circumstances  which  may  enable  the 
Court  in  cases  where  the  original  limitation  is  to  children  who 
survive  their  parents  to  arrive  at  the  conclusion  that  this  was 
not  the  intention,  and  to  give  children  who  die  before  their 
parents  vested  interests. 

This  has  been  done,  for  instance,  where  there  was  power  to 
pay  over  their  shares  to  "  such  "  children  by  way  of  advance- 
ment in  the  parents'  lifetime  {a) ;  where  the  shares  of  "  such  " 
children  are  to  be  considered  as  vested  and  transmissible  interests 
at  twenty-one  or  marriage,  "though  such  respective  times 
happen  before  "  the  parents'  decease  (6) ;  where  the  shares  are 
referred  to  as  payable  in  the  parents'  lifetime,  and  are  directed  not 
to  be  paid  till  their  deaths,  with  a  direction  that  the  shares  are  to 
be  vested  at  twenty-one  or  marriage  {c) ;  where  there  is  a  direc« 
tion  that  children  who  attain  twenty-one  or  die  under  that  age 
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leaving  issue  are  to  take  vested  interests  (d).  Powis  v.  Burdett^  Ohap.XLlv. 
9  Ves.  428 ;  Walker  v.  Simpson,  1  K.  &  J.  713 ;  see  Bielefield 
V.  Record,  2  Sim.  354  {a)  ;  Dalton  v.  Hill,  10  W.  E.  396  (6) ; 
Jackson  v.  Dover,  2  H.  &  M.  209  (c) ;  Williams  v.  Russell,  10 
Jur.  N.  S.  168,  with  "which  compare  Williams  v.  Haythorne, 
6  Ch.  782  (a  case  not  within  the  rule)  (rf). 

7.  A  covenant  to  pay  a  sum  of  money  if  there  shall  be  a  ^  (>)venant 
child  of  the  marriage  living  at  the  death  of  the  parents  is 
less  easily  controlled  by  ambiguous  expressions.    Fitzgerald  v. 
Field,  1  EuBS.  430. 

IV.  Gift  to  dass  upon  a  contingency  and  gift  to  contingent  ^JJ^*^^ 

class : —  ancT  to  class 

upon  a 

The  general  rule  is,  that  if  there  is  a  gift  to  a  class  upon  oontdngencj. 
a  contingency,  the  contingency  is  not  to  be  imported    into 
the  constitution  of  the  class,  even  though  the  contingency  is 
the  existence  of  a  member  of  the  class  at  a  particular  time. 

Therefore,  if,  in  the  event  of  any  children  of  A  being  alive 
at  his  death,  there  is  a  gift  to  the  children  of  A  and  there 
is  a  child  of  A  living  at  his  death,  all  his  children  take  whether 
living  at  his  death  or  not.  Hope  v.  Lord  Clifden,  6  Ves.  499 ; 
BouUon  V.  Beard,  3  D.  M.  &  G.  608;  WLachlan  v.  Taitt, 
28  B.  407 ;  2  D.  F.  &  J.  449 ;  Blusson  v.  Blusson,  2  D.  J.  &  S. 
665 ;  Re  Gratwicke,  35  B.  315  ;  Re  Orlebars  Settlement,  20  Eq. 
71 L ;  Goddard's  Trusts,  I.  R.  5  Eq.  14 ;  Hickling  v.  Fair,  (1899) 
A.  0.  15  ;  Cobden  v.  Bagtcell,  19  L.  R.  Ir,  150.  See  Taylor  v. 
Graham,  3  App.  C.  1287. 

This  construction  is,  however,  difficult,  if  not  impossible,  if 
there  is  a  gift  over  if  A  dies  without  children  living  at  his 
death.  Winn  v.  Fcnwick,  11  B.  438 ;  Wilson  v.  Mount,  2  W.  E. 
448 ;  19  B.  292 ;  Stevens  v.  Pyle,  30  B.  284. 

There  may  also  be  indications  of  intention  which  show  that 
only  members  of  the  class  living  when  the  event  happens  are  to 
take.     Selby  v.  Whittaker,  6  Ch.  D.  239. 

V.  Eefleoting  contingency  backwards  and  forwards : —  q^^  ^  ^j^gg 

If  there  is  a  gift  in  remainder  to  children,  followed  by  a  trri^gio^ 
provision  that  if  there  is  only  one  child  living  at  the  death  ™™^>«'o' 
of  the  tenant  for  life  that  child  is  to  take,  it  has  been  held  contingent. 
.  T.w.  a  Q 
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Ciiap,  XLiv.   in  some  cases  that  the  contingenoj  attaching  to  a  single  child 

must  he  reflected  hack  into  the  constitution  of  the  original  class. 

SmUh  V.   Vaughan,   8  Vin.  Ah.  381,  tit.  Devise  (Z.  c)  pi.  32 ; 

Spencer  v.  Bullock^  2  Ves.  Jun.  687 ;  Madden  v.  Ikin^  2  Dr.  &  S. 

207 ;   Letcis  v.  Tempkr,  33  B.  625 ;    Cooper  v.  Macdonald,  16 

Eq.  258;   see,  however,  Tempkfnan  v.  WarringtoUy  13  Sim.  267; 

Kimherley  v.  TeWy  4  D.  &  War.  139,  where  this  doctrine  was 

rejected. 
Gift  to  class         On  the  other  hand,  where  the  gift  was  to  children  at  twenty- 
g??t  toggle    ^^®»  *"^^5  ^  there  should  he  hut  one  child,  then  to  that  child,  the 
™®™^^^f^      contingency  of  attaining  twenty-one  attaching  to  the  original 

Class  Tcstccl. 

class  was  not  reflected  forward  to  the  gift  to  a  single  child. 
Walker  v.  Mower,  16  B.  365. 
VI.  Gifts  to  persons  living  when  prior  interests  determine : — 

Gift  to  A  A  cift  after  life  interests  to  A  "if  alive"  means  if  he  is 

*t  1' 

living  when  the  prior  interests  determine.     In  re  Dundalk  ^ 
EnniskiUen  Railicay  Co. ;   Ex  parte  Roehucky  (1898)  1  Ir.  219 ; 
compare  Hodgson  v.  Smithson,  8  D.  M.  &  G.  604. 
To  what  the         When  there  is  a  gift  after  prior  interests  to  persons  "  then 
refers.     ^     living,"  the  word  then  refers  most  naturally  to  the  last  ante- 
cedent ;  thus,  in  the  case  of  a  gift  to  A  for  life,  remainder  to 
B  for  life,  remainder  to  a  class  "  then  living,"  the  word  then 
refers  to  B's  death,  whether  he  dies  hefore  A  or  not.    Archer 
V.   Jegon,   8  Sim.   446;     Wolkiston's   Settlement,  27   B.   642; 
Poick  V.  Matthews,  1 1  W.  R.  662  ;    Olney  v.  Bates,  3  Dr.  319  ; 
Measfnan  v.  Pearse,  7  Oh.  660 ;  lie  Milne ;   Grant  v.  Meyshaniy 
56  L.  T.  852 ;  57  L.  T.  828 ;  Palmer  v.  Orpen,  (1894)  1  Ir.  32. 
On  the  other  hand,  if  the  ohject  of  the  testator  is  not  to 
limit  successive  interests,  hut  to  provide  for  personal  enjoy- 
ment by  the  legatees  by  substituting  for  persons  dying  before 
the  time  of  enjoyment  a  class  of  persons  then  living,  the  word 
then  refers  most  naturally  to  the  time  of  enjoyment.     Harvey 
V.  Harvey,  3  Jur.  949 ;   Hetherington  v.  Oakman,  2  Y.  &  C.  C. 
299 ;  Gill  v.  Barrett,  29  B.  373  ;  see,  too,  Heasman  v.  Pearse,  7 
Ch.  275. 

It  may  be  noticed  that  in  a  gift  to  several  persons  nominatim 
and  their  children  then  living,  the  contingency  of  being  then 
living  will  not  be  applied  to  the  parents  as  well  as  the  children, 
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unless  there  is  something  to  show  that  parents  and  children   Ciiap.  XUY. 
wore  to  form  one  homogeneous  class.    Burrell  v.  Baskerfield^ 
11  B.  266  ;  Cormack  v.  Copous^  17  B.  397;  Turner  v.  Hudaon, 
10  B.  222. 

In  a  marriage  settlement  where  lands  were  limited,  after  a 
life  interest,  to  "  all  and  every  or  any  one  or  more  child  or 
children,  or  any  grandchild  or  grandchildren  or  other  issue 
then  in  being  of  the  said  intended  marriage,"  as  the  settlor 
should  appoint,  it  was  held  that  the  words  ^'then  in  being" 
only  referred  to  the  grandchildren.  Leader  v.  Buffey^  17 
L.  E.  Ir.  279;  13  App.  C.  294. 

For  cases  in  which  the  words  "then  living"  may  be  con-  Oonstruotioii 
strued  as  referring  to  the  stirpes^  see  Cooper  v.  Macdonaldj  16  ?«thwi^° 
Eq.  268 ;  and  see  Survivors.  Hying." 

VII.  Vesting  of  interests  under  powers  of  appointment : — 
Where  there  is  a  gift  to  certain  persons  as  A  shall  appoint,  From  what 
or  a  power  to  appoint  certain  property,  and  a  gift  in  default  of  taking  under 
appointment,  the  persons  to  take  in  default  of  appointment  Xe^^^  ^ 
take  vested  interests  at  the  testator's    death,   subject  to  be  "it««8t8- 
divested  by  the  exercise  of  the  power.     Boe  d.  Willis  V.  MarfiVy 
4  T.  E.  39  ;  Feame,  C.  R.  226  ;   /«  re  Ware ;    Cumberlege  v. 
Cumberlege-  Ware,  46  Ch.  D.  269. 

Thus,  a  gift  to  children  as  A  shall  by  will  appoint  vests  in  all 
the  children,  but  an  appointment  of  the  whole  in  favour  of  an 
only  surviving  child  is  good.  Woodcock  v.  Eennecky  4  B.  190  ; 
1  Ph.  72. 

If,  however,  the  power  is  exercised  in  favour  of  the  same 
persons  as  would  have  taken  in  default  of  appointment,  a 
question  arises  whether  the  appointees  are  to  be  considered 
as  taking  under  the  original  will  or  under  the  power. 

It  seems  clear,  that  where  the  will  authorises  an  appoint- 
ment among  persons,  who  would  not  all  take  in  default  of 
appointment,  the  appointees  take  imder  the  exercise  of  the 
power.  Lee  v.  Oldingy  25  L.  J.  Ch.  680  ;  2  Jur.  N.  8.  860 ; 
Vizard's  Trusts,  L.  E.  1  Ch.  588;  Stceetapple  v.  Eorlock,  48 
L.  J.  Ch.  660;  11  Ch.  D.  745 ;  In  re  Maddy's  Estate;  Maddy 
V.  Maddy,  (1901)  2  Ch.  820. 

qq2 
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Chap.  XLiv.  Even  if  the  power  is  merely  dirtribative,  so  that  the  persons 
to  take  tinder  the  appointment  and  in  default  are  the  same, 
they  take,  nevertheless,  under  the  exercise  of  the  power,  and 
not  under  the  instrument  creating  it.  De  Serve  t.  Clarkey  18 
Eq.  687. 

Where  a  person  on  his  marriage  covenants  to  settle  a  share 
to  which  he  is  entitled  in  default  of  appointment,  and  the  donee 
of  the  power  subsequently  appoints  to  him,  the  covenant  is  not 
void  under  sect.  91  of  the  Bankruptcy  Act,  1869,  as  relating  to 
property  in  which  the  bankrupt  had  no  interest  at  the  date  of 
his  marriage.     Re  Andrews^  Trusts^  7  Ch.  D.  636. 
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CHAPTER  XLV. 


PERPETUITY  AND  ACC?UMULATION. 


A  TESTATOR  cannot  give  direotions  which  will  make  his  property    Chap-  ^'▼' 
useless    to    anyone  for    a    term  of   years;    for  instance,  he  ^^^f^ 
cannot  direct  the  windows  and  doors  in  every  room  in  his  made  nsdeM. 
house  to  be  blocked  up  for  twenty  years.     Brown  v.  Burdetty 
21  Ch.  D.  667. 

But  subject  to  this  restriction  he  has  a  large  power  of  tying 
up  his  property  only  limited  by  the  law  as  to  perpetuity  and 
accumulation. 

A  limitation  by  way  of  executory  devise  is  void  as  too  Rule  against 

,     ,  ,       ,        remoteness 

remote,  if  it  is  not  to  take  effect  until  after  the  determination  stated. 
of  one  or  more  lives  in  being  and  upon  the  expiration  of 
twenty-one  years  afterwards,  as  a  term  in  gross  and  without 
reference  to  the  infancy  of  any  person  who  is  to  take  under 
such  limitation,  or  of  any  other  person,  allowance  for  gesta- 
tion being  made  only  in  those  cases  where  it  actually  exists- 
Thellusson  v.  Woodford,  4  Ves.  227;  11  Ves.  112;  Cadell  v. 
Palmer,  1  CI.  &  F.  372, 

For  the  purposes  of  the  rule    a    child    en    ventre  at  the  Chad  en  ventre 

.at  beginning 

commencement  or  end  of  the  period  and  afterwards  bom  alive  or  end  of 
is  to  be  deemed  to  be  a  life  in  being,  and  this  is  the  case  though  ^^ 
the  result  may  be  injurious  to  the  child.     Long  v.   Blackali, 
7  T.  E.  100 ;  Blackburn  v.  Stables,  2  V.  &  B.  367 ;  In  re 
Wilmer's  Trusts;  Moore  v.   Wingfield,  (1903)  2  Ch.  411;  see 
Doe  V.  Lancashire,  5  T.  R.  49. 

A  direction  tying  up  property  during  the  lives  of  all  persons  l>irection 
living  at  the  testator's  death  and  for  twenty-one  years  after,  property 
though  not  void  for  perpetuity,  is  void  for  uncertainty,  as  it  o^peraons^ 
would  be  impossible  to  say  when  the  period  ended.    In  re  ^^?^*? 
Moore ;  Prior  v.  Moore,  (1901)  1  Ch.  936.  death. 
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Cfhap.  XLY.  The  fact  that  an  exeoutoiy  interest  is  given  to  an  asoertained 
person,  so  that  he  and  the  present  owner  of  the  estate  can 
together  make  a  good  title  within  the  limits  of  perpetoity,  does 
not  make  the  executory  interest  yalid,  if  the  event,  npon  which 
it  is  to  take  effect,  is  too  remote. 

Thus,  a  covenant  in  a  conveyance  of  land  to  reoonvey  in 
certain  events  not  limited  in  time  or  an  unlimited  right  of 
re-entry  or  an  imlimited  option  in  a  lease  for  more  than  twenty- 
one  years  to  buy  the  fee  is  void  for  remoteness,  so  that  the 
covenant  cannot  be  specifically  enforced.  London  8f  South 
Western  Railway  v.  Gonim^  20  Ch.  D.  562  ;  Dunn  v.  Floods  25 
Ch.  D.  629 ;  28  Ch.  D.  586 ;  Mackenzie  v.  Childera,  43  Ch.  D. 
at  p.  279,  overruling  Birmingham  Canal  Company  v.  Carturighty 
11  Ch.  D.  421 ;  WoodaU  v.  Clifton,  (1905)  2  Ch.  257 ;  Worthing 
Coyoration  v.  Heather^  (1906)  2  Ch.  532.  See  In  re  Adams,  24 
Ch.  D.  199 ;  27  Ch.  D.  394. 

This  applies  though  the  option  is  given  in  favour  of  a  charity. 
Worthing  Corporation  v.  Heather,  (1906)  2  Ch.  532. 

But  in  the  case  of  a  covenant  damages  can  be  recovered  for 
its  breach.     Worthing  Corporation  v.  Heather,  supra. 

In  the  same  way  a  proviso  that  a  rent-charge  may  be 
redeemed  at  any  time  upon  payment  of  a  certain  sum  is  void. 
In  re  TyrreWs  Estate,  (1907)  1  Ir.  292,  not  approving  Switser 
^  Co.  V.  Rochford,  (1906)  1  Ir.  399. 

How  far  tho        Property  cannot  be  given  to  a  charity  on  an  event  which  is 

todiaritiOT.     *^o  remote.     Company  of  Peicterers  v.    Governors  of  Cht^t^s 

Hospital,  1  Vern.  161 ;    Commissioners  of  Charitable  Donations 

V.  De  Clifford,  1  D.  &  War.  245 ;    Chamherlayne  v.  Brockett, 

8  Ch.  211. 

But  property  which  has  been  given  to  one  charity  can  be 
given  over  to  another  on  a  remote  event.  Christ's  Hospital  v. 
Grainger,  16  Sim.  83  ;  1  Mac.  &  G.  460  ;  In  re  Tyler ;  Tyler 
V.  Tyler,  (1891)  3  Ch.  252. 

And  property  can  be  given  to  a  charity  for  a  limited,  though 
uncertain,  period,  which  may  endure  beyond  the  limits  of 
perpetuity,  the  undisposed-of  interest  forming  part  of  the 
testator's  estate.     Walsh  v.   Secretary  of  State  for  India,  10 
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H.  L.  367 ;  In  re  Randell;  Bandell  v.  Dixon,  38  Ch.  D.  213 ;    Chap.  xiv. 
In  re  Blunt' s  Tmsts;    Wigan  v.  Clinch,  (1904)  2  Ch.  767. 

But  where  property  has  been  given  absolutely  to  a  charity, 
a  testator  cannot  add  a  proviso  for  cesser  on  an  event  which 
may  be  too  remote.  In  re  Bowen;  Lloyd  Phillips  v.  Davis, 
(1893)  2  Oh.  491. 

It  has  been  decided  (after  much  conflict  of  opinion)  that  legal  To  what 
remainders  are  subject  to  the  rule  against  perpetuities.     In  re  remainders 
Frost;  Frost  v.  Frost,  43  Ch.  D.  246;  In  re  Ashforth;  Sibley  v.  "^««^^J^*- 
Ashforth,  (1906)  1  Ch.  635. 

It  appears,  however,  to  be  clear  that  no  question  of  remote-  Contingent 

.  ..-I  1.  ,.  .  •ii**ii   remainder 

ness  can  aiise  with  regard  to  a  contingent  remamder  limited  after  vested 
after  a  vested  estate.     Such  a  remainder  is  necessarily  brought  t^^y^df"^^* 
within  the  limits  of  perpetuity,  since,  if  it  is  not  ready  to  take  perpetuity. 
effect  at  the  expiration  6f  the  vested  estate,  it  fails  altogether, 
except  in  so  far  as  it  is  saved  by  the  Contingent  Bemainders 
Act,  1877  (40  &  41  Yict.  c.  33).    On  the  other  hand,  if  it  is  then 
ready  to  take  effect,  it  is  valid.     See  Evers  v.  Challis,  7  H.  L. 
631,  explained  in  Hancock  v.  Watson,  (1902)  A.  C.  14. 

Legal    remainders    are    also    controlled    by  an  analogous  Legal 
doctrine,  that  an  estate  cannot  be  limited  in  remainder  after  mJbom  wn  of 
an  estate  to  an  imbom  person,  to  any  child  of  that  person,  ^nbom  person 
whether  such  estate  is  expressly  limited  to  take  effect  within 
the  limits  of  perpetuity  or  not;   so  that,  for  instance,  in  a 
limitation  to  A,  an  unmarried  person,  for  life,  remainder  to  his 
first  son  for  life,  remainder  to  the  first  son  of  the  first  son  of 
A,  bom  in  A*s  life,  or  within  twenty- one  years  afterwards,  in 
fee,  the  ultimate  remainder  in  fee  would  be  bad,  though  clearly 
within  the  limits  of  perpetuity.     2  Rep.  61a;    10  Rep.  60  b ; 
Monypenny  v.  Dering,  2  D.  M.  &  G.  146 ;    Wfdtby  v.  Mitcliell, 
42  Ch.  D.  494 ;  44  Ch.  D.  85  ;  see  an  article  by  Mr.  Cyprian 
Williams  in  the  Law  Quarterly  for  July,  1898. 

This  doctrine  does  not  apply  to  personalty.    In  re  Bowles  ; 
Amedroz  v.  Bowles,  (1902)  2  Ch.  650. 

The  rule  against  perpetuity  has  been  held  to  apply  to  common  Common  law 
law  conditions.     In  re  Hollis'  Hospital  and  Hague,  (1899)  2  Ch. 
540.   But  the  decision  is  open  to  criticism.    See  Switzer  8f  Co.  v. 
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Ch*P-  XLY.    Rochford,  (1906)  1  Ir.  399 ;  A.-Q.  v.  Cummins,  (1906)  1  Ir. 

406  ;  Cooper  v.  Stuart,  14  App.  0.  286. 
The  rale  Ib  to       In  applying  the  rule  against  perpetuities,  the  state  of  things 
the^^teof      existing  at  the  testator's  death,  and  not  at  the  date  of  the 
^Tt^^'    will,  is  to  be  looked  at.     Vanderplank  v.  King,  3  Ha.  17; 
testator's         Cattiin  V.  Brotcii,  11  Ha.  382 :  Peard  v.  Kekewich,  15  B.  166. 

death.  .  . 

Possible  not         -^^^  possible  and  not  actual  events  are  to  be  considered, 

J^^  bl^n-  ^^'  therefore,  if  at  the  testator's  death  a  gift  might  possibly 

sidered.  not  have  vested  within  the  proper  time  it  will  not  be  good, 

because,  as  a  matter  of  fact,  it  did  so  vest.     Lord  Dungannan 

V.  Smith,  12  CI.  &  F.  546 ;   see  In  re  Roberts ;   Bepington  v. 

RobertS'Gaicen,  19   Ch.   D.  520;    Abbiss  v.   Bumey ;    In   re 

Finch,  17  Ch.  D.  211;    In  re  Harvey;    Peek  v.  Savory,  39 

Ch.  D.  289 ;  In  re  Wood;  Tullett  v.  Colville,  (1894)  2  Ch.  310 ; 

3  Ch.  381. 

Confirmation        Where  an  infant  makes  a  settlement,  which  is  afterwards 

of  voidable 

settlement.  confirmed,  the  date  of  the  settlement,  and  not  of  the  oon- 
firmation,  must  be  taken  for  the  purpose  of  ascertaining 
whether  the  limitations  infringe  the  rule  against  perpetuity. 
Cooke  V.  Cooke,  38  Ch.  D.  202. 

That  a  woman      Tlje  fact  that  a  woman  is  past  the  affe  of  child-bearing  at 

past  child-  1.1.  ,     .  . 

bearing  may    the  date  of  the  will  or  death  is  not  to  be  considered,  and  the 

have  ohildren      1  01  ^       •  ^  ••!  3  •  -11  1 

is  a  possible     cnance  01  such  a  woman  having  children  is  a  possible  event 

Se'nile^*^"^    for  the  purposes  of  determining  whether  a  gift  is  void  for 

perpetuity  or  not.     Jee  v.  Audley,  1  Cox,  324 ;   In  re  Sayer^s 

Trmts,  6  Eq.  319 ;   In  re  Dauson;   Johmtan  v.  Sill,  39  Ch.  D. 

155;   In  re  Hocking;   Michel!  v.  Loe,  (1898)  2  Ch.  567;   not 

following  Cooper  v.  Laroche,  17  Ch.  D.  368. 

Gift  for  life         A  gift  for  the  maintenance  of  the  testator's  dogs  and  horses 

good.  during  their  lives  is  not  void  for  perpetuity.     In  re  Dean; 

Cooper-Dean  v.  Stevens,  41  Ch.  D.  552. 
Gift  tending        Any  gift  not  being  charitable,  the  object  of  which  is  to  tie 
pertyforan     np  property  for  an  indefinite  time,  is  void;   as,  for  instance, 
thne  is^void.     *  devise  of  land  to  the  trustees  of  the  Penzance  Library,  to 
hold  to  them  and  their  successors  for  ever,  for  the  mainten- 
ance and  support  of  the  library.     Came  v.  Lo9ig,  2  D.  F.  &  J. 
75  ;    Thomson  v.  Shakespear,  1  D.  F.  &  J.  399 ;    Yeap  Cheah 
Nco  V.  Ong  Cheng  Neo,  L.  R.  6  P.  C.  381 ;  In  re  Clark's  Trust, 
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1  Ch.  D.  497 ;  Re  Button,  4  Ex.  D.  54 ;  Hoare  v.  Hoare,  56    Chap.  XLV. 
L.  T.  147. 

A  gift  of  a  Bum  upon  trust  to  apply  the  dividends  in  repair-  Gift  to  repair 
ing  the  testator's  vault,  not  in  a  church,  not  being  charitable, 
is  void,  as  it  creates  a  perpetuity.     Llayd  v.  Lloyd,  2  Sim. 
N.  8.  255 ;   In  re  Rigley's  Trusts,  36  L.  J.  Ch.  147 ;    Toole  v. 
Hamilton,  (1901)  1  Ir.  385. 

But  a  gift  to  a  charitable  society  on  condition  that  the 
society  first  undertakes  to  keep  the  testator's  vault  in  a 
cemetery  in  repair,  is  a  good  gift.  Roche  v.  M^Dennott,  (1901) 
1  Ir.  394. 

A  restriction  upon  alienation  beyond  lives  in  being  and 
twenty-one  years  after,  is  bad,  and  the  case  of  a  married 
woman  is  no  exception  to  the  rule.  Armitage  v.  Coatcs,  35  B. 
1 ;  In  re  Teague^s  Settlement,  10  Eq.  564 ;  In  re  Cunyrtghame^s 
Settlement,  11  Eq.  324;  In  re  MichaeVs  Trusts,  46  L.  J.  Ch. 
651 ;  In  re  Ridley ;  Buchton  v.  Hay,  11  Ch.  D.  645. 

Where  a  lease  for  fifty-four  years  was  bequeathed  for  life  Direction  to 

convey  free- 

with  remainders,  followed  by  a  direction  upon  the  expiration  holds  at  end 
of  the  lease  to  convey  freeholds  of  the  testator  upon  the  same  ^   ^°^  ®**^* 
trust,  it  was  held  that  the  direction  was  not  void  for  perpetuity. 
Wood  V.  Brcic,  33  B.  610. 
No  questions  with  regard  to  remoteness  can  arise  on  limita-  Whether 

.  "I    T      1  1  limitations 

tions  subsequent  to   an   estate  tail,  provided  the  subsequent  subsequent  to 
limitations    must    take    effect,    either    during    the    existence  can  be  too 
of    the    estate    tail    or    at    the    moment    of    its    determina-  ^®™^^- 
tion.     Cole  v.  Seicell,  4  D.  &  War.  1 ;   2  H.  L.  186 ;   Boe  d. 
Winter  v.   Perratt,   9   CI.   &   F.    606 ;    Heasman    v.    Pearse, 
7  Ch.  275. 

The  foundation  of  this  rule  is,  that  if  the  subsequent  limita-  Tt«  *est " 

.  .  that  they 

tions  are  such,  that  they  must  take  effect  during  the  existence  must  be 
of  the  estate  tail,  or  at  the  moment  of  its  determination,  or  it^as^they 
not  at  all,  they  are  always  barrable,  and  therefore  do  not  tend  8^^"'*- 
to  restrain  the  free  disposal  of  property. 

And  the  converse  follows,  that,  if  the  subsequent  limitations 
are  not  always  barrable,  they  will  be  subject  to  the  rules  of 
remoteness.  The  rule  is  sometimes  laid  down  absolutely,  that 
no  limitations  after  estates  tail  are  too  remote,  but  it  can  only 
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The  trusts  of 
a  term  pre- 
cedent  to  an 
estate  tail 
may  be  Yoid 
for  remote- 
ness. 


Concurrent 
terms. 


Tmstfor 
accumulation 
to  pay  debts 
is  good. 


A  direction  to 
accumulate 
till  a  fund 
reaches  a 
certain  sum. 


Power  of  sale 
and  leosiDg. 


be  accepted  with  the  qualification  above  laid  down.  Otherwise, 
by  means  of  limitations  of  equitable  remainders  which  do  not 
fail  by  failure  of  the  prior  estates,  and  are  not  barrable  after  the 
estate  tail  has  determined,  property  might  possibly  be  tied  up 
for  an  almost  indefinite  time. 

Where  interests  are  precedent  to  estates  tail,  they  are,  of 
course,  not  barrable,  and  the  ordinary  rules  of  perpetuity 
apply.  Therefore,  where  a  term  precedent  to  estates  tail  is 
limited  to  trustees,  upon  trusts  which  axe  too  remote,  the 
trusts  are  void.  Ca%e  v.  Drosier^  2  Kee.  764 ;  6  M.  &  Cr.  246 ; 
Cochrane  v.  Cochrane ^  11  L.  K.  Ir.  361. 

And  where  the  term  is  precedent  this  will  be  the  case,  even 
though  the  event  in  which  the  trusts  are  to  be  executed  would 
become  impossible  if  the  subsequent  estates  tail  were  barred. 
Syke^  V.  Sykea^  13  Eq.  66. 

Similarly,  powers  not  strictly  precedent  to,  but  concurrent 
with,  an  estate  tail — ^for  instance,  powers  to  accumulate  during 
the  minorities  of  any  persons  entitled  under  the  limitations 
of  the  will,  whether  the  accumulations  are  expressly  carried 
over  or  not,  or  to  enter  and  manage  the  property — are  void. 
Marshall  v.  Hollowayy  2  Sw.  432 ;  Lord  Southampton  v. 
Marquis  of  Hertford^  2  V.  &  B.  64;  Browne  v.  Stoughtony 
14  Sim.  369;  Turvin  v.  Newcome,  3  K.  &  J.  16;  Fhyer  v. 
Bankes,  8  Eq.  116. 

But  a  trust  for  accumulation  for  the  purpose  of  paying  off 
debts  or  incumbrances  upon  the  estate  of  the  testator  is  valid. 
Lord  Southampton  v.  Marquis  of  Hertford^  2  V.  &  B.  54,  65 ; 
Bateman  v.  Hotchkiny  10  B.  426 ;  Briggs  v.  Earl  of  Oxford,  1 
D.  M.  &  G.  363. 

And  a  direction  to  accumulate  a  fund  till  it  reaches  a  certain 
amount,  and  then  to  apply  it  for  the  benefit  of  certain  named 
persons  for  their  Hves,  and  the  life  of  the  survivor,  is  not  void 
for  perpetuity,  if  the  fund,  whether  it  has  reached  the  amount 
directed  or  not,  is  to  be  divided  at  the  death  of  the  survivor. 
Oddie  V.  Brown,  4  De  G.  &  J.  179. 

No  doubt  powers  of  sale  and  leasing  would  be  void  if  the 
testator  clearly  shows  that  he  intended  them  to  subsist,  or  to 
arise  beyond  the  limits  of  perpetuity;    see   Ware  v.  Polhill, 
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11  Ves.  257;   Hale  v.  Pew^  25  B.  335;    Goodier  v.  Johnson^    Chap.  xly. 
18  Ch.  D.  441,  446  ;  In  re  Appleby;   Walker  v.  Lever,  (1903)  1  "^ 

Ch.  565. 

But  powers  of  sale,  whether  collateral  or  subsequent, 
though  given  in  general  terms  in  a  settlement  containing 
limitations  for  life,  with  remainders  in  fee  or  in  tail,  with  an 
ultimate  remainder  in  fee,  are  good,  because  the  power  is 
spent  as  soon  as  the  object  of  the  settlement  is  at  an  end 
by  the  absolute  interest  vesting  in  possession.  Biddle  v. 
Perkins,  4  Sim.  135  ;  Nelson  v.  Callow^  15  Sim.  353  ;  Waring 
V.  Coventry,  1  M.  &  K.  249 ;  Lantsbery  v.  Collier,  2  K.  &  J. 
709 ;  Taite  v.  Swinstead,  26  B.  525  ;  In  re  Lord  Sudeley  and 
Bairns  8f  Co.,  (1894)  1  Ch.  334  ;  In  re  Dyson  and  Fowke,  (1896) 
2  Ch.  720. 

A  trust  for  sale,  if  it  arises  on  a  remote  event,  is  void,  but  the  TruBts  for  sale 
invalidity  of  the  trust  for  sale  will  not  destroy  the  rights  of  the  °^*^ 
persons  to  take  the  proceeds,  if  they  are  ascertained  within  the 
proper  limits.  In  re  Daveron ;  Boicen  v.  Churchill,  (1893)  3 
Ch.  421 ;  Qoodier  v.  Edmunds,  (1893)  3  Ch.  455  ;  In  re  Wood; 
Tullett  V.  Cokille,  (1894)  2  Ch.  310  ;  3  Ch.  381  ;  In  re  Appleby; 
Walker  v.  Lever,  (1903)  1  Ch.  565. 

A  discretionary  trust  for  maintenance,  if  it  exceeds  the  limits  Discretionary 
of  perpetuity,  is  void ;  for  instance,  a  trust  to  maintain  unborn  ^^tenance. 
children  until  the  youngest  attains  twenty-three.    In  re  Blew ; 
Blew  v.  Gunner,  (1906)   1  Ch.  624,  where  Gooding  v.  Bead,  4 
D.  M.  &  G.  510,  is  explained,  and  In  re   Wise;    Jackson  v. 
ParroU,  (1896)  1  Ch.  281,  not  foUowed. 

The  vesting  of  property  may  be  postponed  for  any  length  of  Gift  to  per- 
time,  provided  it  must  ultimately  vest,  if  at  all,  in  persons  bom  mnatTe^ 
at  the  death  of  the  testator,  and  living  at  the  time  of  vesting,  ^^^^  *f  *^® 

.  ,  '  ^  ,     ^  ^'  testator's 

smce  m  such  a  case  it  must  vest  absolutely  within  lives  in  being,  death  and  at 
Lachlan  v.  Reynolds,  9  Ha.  796.  vesting^can- 

But  the  gift  is  void  for  perpetuity,  though  it  must  vest  in  remo^*^ 
persons  bom  vjrithin  lives  in  being  at  the  testator's  death,  and 
living  when  the  event  happens,  if  it  may  not  so  vest  within 
lives  in  being  and  twenty-one  years  afterwards.  Jee  v.  Audley, 
1  Cox,  324 ;  see  Garland  v.  Brown,  10  L.  T.  N.  S.  292 ;  In 
re  Eargreaves ;   Midgley  v.  TatUy,  43  Ch.  D.  401 ;  overruling 
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Avem  V.  Z/oyrf,  6  Eq.  383;   see,  too,  Stuart  v.  Cockerett,  7 
'  Eq.  363. 

A  limitation  for  life  to  the  unborn  children  of  a  tenant  for 
life,  or  to  the  desoendants  of  two  tenants  for  life,  is  good.  Avepti 
V.  Llo^d,  5  Eq.  383 ;  Stuart  v.  Cockerell,  7  Eq.  363 ;  see  5  Ch. 
713  ;  Hampton  v.  Holmany  5  Ch.  D.  183  ;  In  re  Roberts;  Reping- 
ton  V.  Itoberts-Oaireny  19  Ch.  D.  520 ;  overruling  Hayes  v.  Hayes^ 
4  Euss.  311. 

There  appears  to  be  no  doubt  that  cross  limitations  for  life 
between  unborn  tenants  for  life  would  be  valid,  and,  moreover, 
that  limitations  for  life  to  successive  generations  to  come  into 
being  within  the  bounds  of  perpetuity  are  also  valid.  Ashley  v. 
Ashley,  6  Sim.  368 ;  Cadell  v.  Palmer,  1  CI.  &  F.  372 ;  see, 
however,  Stuart  v.  Cockerell,  7  Eq.  363,  p.  370. 

Possibly  a  gift  to  unborn  persons  for  their  lives  as  joint 
tenants  may  be  valid  so  as  to  carry  the  whole  to  the  survivors 
for  the  time  being.  See  Gooch  v.  Oooch,  3  D.  M.  &  G.  366,  383, 
384,  explained  in  In  re  Ashforth;  Sibley  v.  Ashforthy  (1905)  1 
Ch.  635,  641. 

But  an  express  limitation  to  the  survivors  of  several  unborn 
tenants  for  life  for  their  lives  is  invalid.  Whitby  v.  Von  Liiedeckey 
(1906)  1  Ch.  783. 

And  a  substitution  of  the  issue  of  one  of  several  unborn 
tenants  for  life  who  dies  leaving  issue  during  the  life  of  the 
longest  lives  of  the  tenants  for  life  is  also  invalid.  Qooch  v. 
Gooch,  3  D.  M.  &  G.  366. 

As  a  gift  to  an  unborn  person  for  life  is  good,  it  follows  that 
the  life  interest  may  be  limited  to  endure  till  the  happening  of 
some  event  during  the  life,  such  as  marriage,  though  the  event 
may  possibly  happen  beyond  the  limits  of  perpetuity  and  that  a 
remainder  may  be  given  upon  the  determination  of  the  life 
interest.  Wainwright  v.  Miller ,  (1897)  2  Ch.  255  ;  In  re  Gage  ; 
Hill  V.  Gage,  (1898)  1  Ch.  498. 

After  life  interests  to  unborn  persons,  the  absolute  interest 
can  be  given  to  persons  either  living  at  the  death  of  the  testator 
or  ascertained  within  the  limits  of  perpetuity.  Erans  v.  Walker, 
3  Ch.  D.  211  ;  In  re  Roberts ;  Repington  v.  Roberts-Gawen,  19 
Ch.  D.  520. 
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But  the  absolute  interest  cannot  be  limited  to  a  person  who    Chap.  XLV. 


may  not  be  ascertained  within  lives  in  being  and  twenty-one  Absolute 
years  afterwards.     For  instance,  after  life  interests  to  unborn  gurW^or  of 
children,  a  limitation  to  the  eldest  erandchild  living  at  the  ^"^^om 

y  ^  °       ^       ^  ^  persons  void. 

determination  of  the  life  estates,  or  a  limitation  to  the  survivor 
of  the  tenants  for  life,  would  be  void.  Gooch  v.  Gooc/i,  3 
D.  M.  &  G.  366  ;  Garland  v.  Browriy  10  L.  T.  N.  S.  292  ;  In  re 
Ashforth;  Sihley  v.  Ashforth,  (1905)  1  Oh.  535. 

Limitations  following  as  remainders  upon  limitations  void  Limitations 
for  perpetuity  are  themselves  void,  whether  within  the  line  of  void  HmTta-'* 
perpetuity  or  not.     Rohimon  v.  Hardcmtle,  2  B.  C.  C.  22 ;  2  J^^^^^Xes 
T.  E.  241,  380,  781 ;  Baufledge  v.  Dorril,  2  Ves.  Jun.  357 ;  void.  ^  ^^ 
Brudeneil  v.  Ulwea^  1  East,  442 ;  Beard  v.  Weatcott,  5  Taunt. 
393 ;  5  B.  &  Aid.  801 ;  T.  &  R.  25  ;  Monypeimy  v.  Denng,  2 
D.  M.  &  G.  145. 

But,  where  a  power  of  appointment  is  given  to  arise  upon  Gift  in  default 
an  event  beyond  the  limits  of  perpetuity,  a  gift  in  default  of  ^^^^^^^' 
appointment  is  valid.     In  re  Abbott;  Peacock  v.  Frigouty  (1893) 
1  Ch.  54. 

In  the  former  class  of  oases  the  remaindermen  are  only 
intended  to  take,  if  there  is  no  one  to  take  under  the  prior 
limitations.  In  the  latter  the  gift  in  default  of  appointment  is 
intended  to  take  effect,  unless  displaced  by  a  valid  exercise 
of  the  power. 

An  alternative  limitation  following  limitations  void  for  per-  Altematire 
petuity  may  be  valid ;  for  instance,  if  there  is  a  devise  to  A  j^^^l^n* 
for  life,  with  remainder  to  his  unborn  son  for  life,  with  remainder 
to  the  unborn  son  of  such  unborn  son  in  tail,  with  a  gift  over 
in  default  of  issue  of  the  body  of  A,  or  in  case  of  his  not  leaving 
any  at  his  decease,  the  gift  over  in  the  event  of  A  leaving  no 
issue  at  his  decease  is  valid.  Monypenny  v.  Bering,  2  D.  M.  &  G. 
145. 

On  this  principle  where  property  was  settled  on  tenants  for  Power  to 
life,  with  power  to  appoint  life   interests   to  their  husbands  husband, 
with  remainders,  and  the  power  was  not  exercised,  it  was  held 
that  the  possibility  of  an  appointment  to  a  husband  not  bom  at 
the  testator's  death  did  not  invalidate  the  remainders,  which 
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Ghap.  XLY.    took  e£Fect  as  alternate  independent  limitationfl.    In  re  Bowles  ; 

~  Page  v.  Page,  (1906)  I  Ch.  371. 
Splitting  Where  property  is  given  over  on  a  compound  event,  «.e.,  an 

eyent.  event  involving  several  contingencies,  the  gift  over  cannot  be 

split  up  into  as  many  gifts  over  as  there  are  possible  events,  so 
OS  to  sustain  the  gift  over  whenever  the  actual  event  falls 
within  the  limits  of  perpetuity.  For  instance,  if  there  is  a  gift 
to  A  for  life,  remainder  to  his  children  who  attain  twenty-five, 
and  if  no  children  attain  twonty-five  over,  and  A  never  has  a 
child,  the  gift  over  cannot  be  read  as  if  it  were  "  if  A  shall  die 
without  having  had  a  child  or  if  all  his  children  die  under 
twenty-five.'*  Proctor  v.  Bishop  of  Bath  and  Welh,  2  H.  Bl. 
358;  Jee  v.  Audley,  1  Cox,  324;  Lord  Dungannon  v.  Smith,  12 
CI.  &  F.  546 ;  Burky  v.  Evelyn,  16  Sim.  290 ;  Mbnypenny  v. 
Dering,  2  D.  M.  &  G.  145 ;  Ee  Thatchers  Trusts,  26  B.  365 ; 
In  re  Ilarvey ;  Peck  v.  Savory,  39  Ch.  D.  289 ;  In  re  Bence ; 
Smith  V.  Bence,  (1891)  3  Ch.  242,  doubting  Watson  v.  Young, 
28  Ch.  D.  436 ;  Hancock  v.  Watson,  (1902)  A.  0.  14 ;  where 
Uvei^s  V.  Challis,  7  H.  L.  531,  is  explained; 

But  if  the  testator  has  himself  separated  the  gift  so  as  to 
make  it  take  effect  on  the  happening  of  any  of  several  events, 
and  the  event  which  happens  is  not  too  remote,  the  gift  over 
is  good.  Longhead  v.  Phelps,  2  W.  Bl.  704 ;  Miles  v.  Harfordy 
12  Ch.  D.  691. 
Gift  to  a  c1a88      Where  there  is  a  gift  to  a  class,  any  members  of  which  may 

to  be  ascer-  ,  .     .  . 

tained  beyond  have  to  be  ascertained  beyond  the  limits  of  perpetuity — for 
perpetuity  ia  instance,  to  the  children  of  a  living  person  who  shall  attain 
^°^^  twenty-five — the  whole  gift  is  void.      Leake  v.  Rohimon,  2  Mer. 

363 ;  Boughton  v.  Boughton,  1  H.  L.  406 ;  Merlin  v.  Blagrave, 
25  B.  125;  Stuart  v.  Cockerell,  7  Eq.  363;  5  Ch.  713; 
Patching  v.  Barnett,  49  L.  J.  Ch.  665 ;  51  ib.  74 ;  Blight  v. 
Hartnoll,  19  Ch.  D.  294. 

Similarly  where  there  is  a  gift  after  the  death  of  an  unborn 
tenant  for  life  to  the  children  and  grandchildren  of  a  living 
person,  the  gift  is  void  for  remoteness,  the  children  and 
grandchildren  being  intended  to  form  one  clcuss.  Stuart  v. 
Cockerell,  7  Eq.  363  ;  5  Ch.  713. 
But  if  the  remoter  issue  are  to  take  substitutionaUy,  the  gift 
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to  the  original  class  wUl  be  good,  though  the  substitutional  gifts    Clup.  XLV. 
may  be  void  for  remoteness.      Baldtcin  v.  Rogers^  3  D.  M.  &  Q-. 
649;  Packer  v.  Scott^  33  B.  511;  Ooodier  v.  JohnsoUy  18  Ch. 
D.  441. 

The  rule  against  perpetuity  applies,  where  the  gift  is  to  a  wiiether  a 
remote  class  and  a  named  person  as  tenants  in  common,  the  ^^daal 
shares  not  being  ascertainable  within  the  proper  limits.     Porter  *P^  a  remote 
V.  Foxy  6  Sim.  485 ;  In  re  Mervin ;  Mervin  v.  Crossmany  (1891) 
3  Ch.  197. 

Perhaps,  however,  it  would  not  apply  to  a  similar  gift  in 
joint  tenancy.     1  Jarman,  229, 

If  by  the  application  of  the  rules  for  ascertaining  the  class, 
the  class  must  be  finally  ascertained  within  the  limits  of 
perpetuity,  the  gift  is  good.  Picken  v.  MatthewSy  10  Ch.  D. 
264;  see  Re  Whitten;  King  v.  Whitteny  62  L.  T.  391. 

Where  particular  sums  are  given  to  each  of  the  members  of  Distinction 
a  class,  the  gift  is  good  as  to  those  members  who  are  within  the  of  a  fund  to  a 
limits  of   perpetuity.     Stoics  v.  Benbowy  2  M.  &  K.  46 ;    3  ofTs^to^^ 
D.  M.  &  G.  390 ;   Wilkinson  v.  Duncany  30  B.  111.  ^  member 

'  of  a  class. 

This  principle  has  been  extended  to  cases  where,  though  the  CaBes  where 
gift  is  in  terms  to  a  class,  the  effect  of  it  is  to  give  definite  sums  to  MTer^alid 
ascertained  at  the  determination  of  lives  in  being,  to  each  of  ^i^*°^^*® 
several  classes,  some  of  which  are  within  and  some  without  the 
line  of  perpetuity ;  for  instance,  if  the  gift  is  to  A  for  life, 
remainder  to  A's  children  for  life,  and  the  share  of  each  child 
to  go  to  his  children,  since  the  share  of  each  of  A's  children  is 
ascertained  at  A's  death,  the  effect  is  to  give  a  definite  sum  to^ 
each  group  of  A's  grandchildren,  and  the  gift  is  good  as  regards '  f 
those  grandchildren  whose  parents  were  bom  in  the  testator's    ^ 
lifetime.      Griffith  v.  Potcnally  13  Sim.  393 ;  Cattlin  v.  Browny     ^^ 
11  Ha.  372;  Knapping  v.  Tomlimony  12  W.  E.  784;  10  Jur. 
N.  S.  626. 

And  the  principle  is  the  same,  where  the  gift  is  to  A  for  life, 
then  to  B's  children  living  at  A's  death,  who  should  attain 
twenty-one,  the  share  of  each  daughter  to  be  settled  on  her  for 
life,  remainder  to  her  children.  In  such  a  case  the  direction  to 
settle  is  good  with  regard  to  a  child  of  B.  in  esse  at  the  testator's 
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death.  Wilson  v.  Wihon,  4  Jur.  N.  S.  1076 ;  28  L.  J.  Ch. 
95  ;  In  re  Russell;  Dorrell  v.  Dorrell,  (1895)  2  Ch.  698. 

And,  apparently,  if  the  gift  were  direotlj  to  the  grand- 
children instead  of  through  the  direction  to  settle,  the  con- 
struction would  be  the  same.  Oreenicood  v.  Roberts^  15  B.  92, 
which  at  first  sight  appears  to  decide  the  contrary,  is  explained 
by  the  M.E.,  in  Webster  v.  Boddingtony  26  B.  128,  to  have 
been  decided  on  a  diCEerent  principle.  Whether  the  principle 
was  rightly  applied,  qucere. 

But  if  the  share  given  to  grandchildren  is  contingent  upon 
events,  which  may  happen  beyond  the  limits  of  perpetuity,  and 
the  share  may  never  become  vested,  in  which  event  the  shares 
taken  by  the  other  stirpes  would  be  increased,  then  the  shares  of 
each  stirps  would  not  be  ascertainable  within  the  proper  limits, 
and  the  whole  will  fail ;  for  instance,  if  the  gift  is  to  A  for  Ufe, 
then  to  the  children  of  A,  and  the  children  of  such  children 
who  attain  twenty-one,  the  children  to  take  a  parent's  share. 
Webster  v.  Boddington,  26  B.  128 ;  Seaman  v.  Wood,  22  B.  591 ; 
Smith  V.  Smithy  6  Oh.  342 ;  HaU  v.  Hale,  3  Ch.  D.  643 ; 
Bentinck  v.  Duke  of  Portland,  7  Ch.  D.  693 ;  Pearks  v,  Moseley, 
5  App.  C.  714  ;  see  Sahnon  v.  Salmon,  29  B.  27 ;  Re  Whitfen  ; 
King  v.  Whitten,  62  L.  T.  391 ;  In  re  Bence;  Smith  v.  Bence, 
(1891)  3  Ch.  242. 

Where  there  is  a  direction  that  female  members  of  a  class 
are  to  be  subject  to  a  restraint  upon  anticipation,  and  the 
direction  is  so  expressed  as  not  to  deal  with  the  separate 
shares,  it  appears  not  to  be  dear,  whether  the  direction  can  be 
split  so  as  to  be  valid  as  regards  members  of  the  class  bom  in 
the  testator's  lifetime.  Aiinitage  v.  Coates,  35  B.  1  ;  In  re 
Ridley ;  Bucktan  v.  Hay,  11  Ch.  D.  645 ;  In  re  Michael* s  Trusts, 
46  L.  J.  Ch.  651,  are  against,  while  Herbert  v.  Webster,  15  Ch. 
D.  610 ;  In  re  Ferneley's  Trusts,  (1902)  1  Ch.  543 ;  Re  Milward; 
Steedman  v.  Hobday,  87  L.  T.  476;  In  re  Game;  Game  v. 
Tennent,  (1907)  1  Ch.  276,  are  in  favour  of  splitting. 

Where  there  is  a  gift  to  a  person  by  some  particular  descrip- 
tion, the  gift  will  be  void,  unless  it  is  clear  that  there  mu&t  bn 
some  person  answering  the  description  within  the  limits  of 
perpetuity.    Thus,  a  trust  to  convey  to  such  person  as  for  the 


ftEMOTE  DESCRIPTION.  609 

time  being  would  take  by  descent  as  beir  male  of  the  body  of    ^*P-  ^^V- 


the  testator's  grandson,  when  some  such  person  should  attain  there  must  be 
the  age  of  twenty-one,  is  void.     Lord  Dungannon  v.   Smithy  peraon  within 
12  CI.  &  F.  646 ;  IbbeUon  v.  Ibhet^n,  10  Sim.  495  ;  5  M.  &  Cr.  ^^^^} 
26;     Wainman  v.  Iteldy  Kay,  507;    Patching  v.  Bametty  51 
L.  J.  Ch.  74. 

How  far  the  words, ''  as  far  as  the  rules  of  law  and  equity  Effect  of  the 
permit,"  would  restrain  the  gift  to  such  persons  as  satisfy  J^^JherX/of 
the    description    within  the  limits  of    perpetuity,  seems  not  lawandequity 
clearly  settled. 

Where  there  was  a  gift  (after  life  interests  to  the  testator's  Toiiemaehe  ▼. 
wife.  Lady  Vere,  and  her  son,  Lord  Vere)  to  the  person  who  ^^,^^^^  ^^ 
should  from  time  to  time  be  Lord  Vere,  it  being  the  testator's 
will  that  the  goods  should  be  held  with  the  title  of  the  family, 
as  far  as  the  rules  of  law  and  equity  permit,  and  the  testator 
left  a  son,  Lord  Vere,  and  two  sons  of  the  son  living  at  his 
death,  the  gift  was  held  to  vest  absolutely  in  the  first  grandson 
who  became  Lord  Vere.  Toiiemaehe  v.  Earl  of  Coventry^ 
2  01.  &  F.  611 ;  8  Bl.  N.  S.  547.  See  12  CI.  &  F.  655,  n. ; 
In  re  Viscount  Exmouth ;  Viscount  Exmouth  v.  Praed,  23 
Ch.  D.  158.  See,  too,  per  Lord  St.  Leonards,  in  Ker  v.  Lord 
Dungannon^  1  D.  &  War.  636 ;  and  see  Mackworth  v.  Hinxman, 
2  Eee.  658. 

It  seems,  a  trust  of  chattels  for  the  person  or  persons  who 
should,  for  the  time  being,  be  in  actual  possession  of  certain 
settled  estates,  to  the  end  that  such  chattels  may  go  along 
with  the  same  estates,  "  so  far  as  the  rules  of  law  or  equity 
will  permit,"  but  so  that  they  shall  not  vest  in  any  person 
becoming  entitled  to  the  estates  for  an  estate  of  inheritance, 
unless  he  attain  twenty-one,  would  be  good,  though  in  the 
absence  of  those  words  it  would  be  bad.  Harrington  v. 
Harrington^  L.  R.  5  H.  L.  87. 

On  the  effect  of  the  words  '^  as  far  as  the  law  allows,"  see 
Potcnall  V.  Graham,  33  B.  242. 

Where  personalty  is  given  upon  the  trusts  of  real  estate.  Direction  that 
which  has  been  settled  upon  living  persons  for  life,  remainder  Sot  to  vest  hi 
to  their  sons  in  tail,  and  there  is  a  direction  that  the  personalty  Jjf^y^^^ 

T.W.  KR  under  21. 
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powers. 


is  not  to  vest  in  any  tenant  in  tail  wlio  dies  under  twenty-one, 
the  clause  is  not  void  for  remoteness,  but  refers  only  to  tenants 
in  tail  by  purchase,  since  none  but  tenants  in  tail  by  purchase 
can  be  said  to  take  personalty  under  the  will,  personalty  not 
beiog  descendible.  Chrktie  v.  Ooaling,  L.  R.  1  H.  L.  279 ; 
Martelli  v.  Sollotcat/y  L.  R.  5  H.  L.  532. 

In  such  a  case,  in  the  event  of  a  tenant  in  tail  by  purchase 
dying  under  twenty-one,  leaving  issue,  the  realty  and  personalty 
would  become  severed,  since  the  realty  would  go  to  the  issue, 
and  the  personalty  to  the  next  tenant  in  tail  by  purchase.  But 
if  the  disposition  of  the  personal  estate  contains  or  involves  any 
trust  for  a  tenant  in  tail  who  takes  real  estate  by  descent,  the 
term  tenant  in  tail  could  not  be  limited  to  tenants  in  tail  by 
purchase.  See  per  Lord  Westbury,  1  D.  J.  &  S.  1 ;  IbbeUon 
V.  Ibbetsouy  10  Sim.  495;  5  M.  &  Cr.  26;  Ferrand  v.  Wikon, 
4  Ha.  344. 

As  regards  appointments  under  powers : — 

A  power,  though  authorising  an  appointment  which  would 
be  void  for  perpetuity,  is  valid  if  the  appointment  is  kept 
within  the  proper  limits.     Slark  v.  DakynSy  10  Ch.  35. 

Where  the  power  is  a  general  power  to  appoint  by  deed  or 
will,  tlie  appointees  need  only  be  capable  of  taking  under  the 
instrument  exercising  the  power. 

The  same  principle  applies  to  a  general  power  to  appoint  by 
will.  Rous  V.  Jackson,  29  Ch.  D.  521 ;  In  re  Flower  ;  Edmonds 
V.  Edmonds,  bb  L.  J.  Ch.  200 ;  53  L.  T.  717 ;  34  W.  R.  149  ; 
Stuart  V.  Babington,  27  L.  R.  Ir.  551  ;  not  following  In  re 
Pohccirs  Trusts,  39  L.  J.  Ch.  188.  * 

In  the  case  of  powers  of  appointment  to  particular  classes 
of  persons,  the  person  to  whom  the  appointment  is  made  must 
be  capable  of  taking  under  the  instrument  creating  the  power. 
In  re  PourelPs  Trusts,  supra. 

The  question  whether  an  appointment  is  valid  is  determined 
by  the  state  of  things  existing  when  the  appointment  takes 
effect.  Wilkinson  v.  Duncan,  30  B.  Ill;  Von  Brockdorff 
V.  Malcolm,  30  Ch.  D.  172 ;  In  re  Uallinan's  Trusts,  (1904)  1 
Ir.  452;  In  re  Thompson;  Thompson  v.  Thompson,  (1906)  2 
Ch.  199. 
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ThuB,  an  appointment  under  a  special  power  will  be  good  if    Chap.  xiv. 
at  the  time  when  the  appointment  takes  effect  the  persons  to 
take  under  it  are  objects  of  the  power.     In  re  Coulman ;  Munhj/ 
V.  Ros8,  30  Oh.  D.  186. 

Where  a  marriage  settlement  gives  a  power  to  appoint  to 
children  of  the  marriage,  an  appointment  to  a  son  for  life,  with 
remainder  to  such  persons  as  he  should  by  will  appoint,  is  void 
as  to  the  remainder.  Wollaston  v.  King,  8  Eq.  165;  In  re 
Brown  and  Sibhj,  3  Cb.  D.  156;  Hodgson  v.  Ilalford,  11  Ch.  D. 
959 ;  Hutchinson  v.  Tottenham,  (1898)  1  Ir.  403 ;  (1899)  1  Jr. 
344;  Tredennickr.  Tredennich,  (1900)  1  Ir.  354. 

So  a  power  in  a  settlement  to  appoint  to  children  cannot  be 
exercised  by  an  appointment  to  take  effect  upon  the  marriage  of 
an  unmarried  child.     Morgan  v.  Gronoic,  16  Eq.  1. 

When  a  power  is  well  executed,  but  a  restraint  upon  antici-  Invi^d 

....  t  .«  .  ji*i>         •ii*  i       restrictions 

pation  IS  imposed  upon  the  enjoyment,  which  is  void  for  remote-  rejected, 
ness,  the  restraint  will  be  rejected.     Fry  v.  Capper,  Kay,  163  ; 
In  re  Teague^s   Settlement,  10  Eq.  564 ;    In  re  Canynghame'^s 
Settlement,  11  Eq.  324;    Shute  v.  Hogge,  58  L.  T.  546 ;    see 
ante, -p.  601. 

And  when  there  is  an  absolute  gift,  subsequent  qualifications 
of  the  gift  which  are  void  for  remoteness  will  be  rejected. 
Carver  v.  Bowks,  2  E.  &  M.  306 ;  Eing  v.  Hardicich,  2  B.  352 ; 
Cooke  V.  Cooke,  38  Ch.  D.  202;  Re  Boyd;  Nield  v.  Boyd,  63 
L.  T.  92 ;  Dowglass  v.  JFaddel/,  17  L.  E.  Ir.  384. 

The  Cy  Pres  Doctrine. 

In  many  cases  limitations  of  real  estate,  in  themselves  void 
for  perpetuity,  have  been  made  good  by  the  application  of  the 
so-called  doctrine  of  cy  pris. 

This  doctrine  is  a  rule  of  construction,  and  applies  not  merely  CyprU 
to  executory  trusts.     Hon y penny  v.  Bering,  16  M.  &  W.  418;  ruleofcon- 
2  D.  M.  &  G.  145  ;  Parfitt  v.  Heniher,  4  Eq.  443  ;  Hampton  v.  ^^^^^^^'^^ 
Holman,  5  Ch.  D.  183. 

It  also  applies  to  the  execution  of  a  power  by  will.  Line  v. 
Hall,  43  L.  J.  Ch.  107. 

1.  Where  a  testator  has  devised  lands  in  a  manner  trans-  Parent  will 
grossing  the  limits  of  perpetuity,  and  the  Court  can,  by  giving  tailVhere  The 
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Chap.  xtv.  estates  tail  to  any  of  the  devisees,  carry  the  property  in  the  pre- 
cise course  marked  out  by  the  testator,  supposing  the  estates  left 
to  themselves,  it  will  do  so.  Ifumberston  y.  Humberston,  1 
P.  W.  330 ;  Monypenny  v,  Bering,  16  M.  &  W.  418  ;  2  D.  M. 
&  G.  145  ;  Parjitt  v.  Hcmher,  4  Eq.  443. 

Thus,  a  limitation  to  an  unborn  person  for  life,  remainder  to 
his  children  successively,  in  tail,  will  give  the  unborn  person  an 
estate  tail ;  cases  supra. 

And  the  doctrine  may  be  applied  to  some  of  a  class,  and  not 
Rome  members  ^^  others  ;  as  well  as  to  a  portion  of  the  property  included  in  a 
top^t^^e  d®^^s^>  ^^'^  ^ot  to  the  rest.  Vanderplank  v.  King,  3  Ha.  1 ; 
prepay  Line  v.  Hall,  22  W.  R.  124 ;  43  L.  J.  Ch.  107. 

QeTiseQ. 

The  doctrine  2.  And  where,  by  giving  an  estate  tail  to  the  parent,  all  the 
^ouS  the  otj^cts  intended  to  be  benefited  by  the  testator  would  be  included 
children  tliis  construction  will  be  adopted,  althousrh  the  children  were 

meant  to  take  ....  .  , 

jointly  in  tail,  meant  to  take  jointly  m  tail  as  purchasers.  Pitt  v.  Jackson, 
2  B.  C.  C.  51,  cit.  2  Ves.  Jun.  349 ;  Vanderplank  v.  King,  3  Ha. 
1 ;   Williams  v.  Teale,  6  ib.  239. 

3.  The  doctrine  will,  however,  not  be  applied  where  the  result 
would  be  to  carry  the  estate  to  persons  not  intended  to  be  bene- 
fited by  the  testator,  or  to  exclude  persons  intended  to  be  benefited. 
Monypenny  v.  Bering,  16  M.  &  W.  418 ;  7  Ha.  568 ;  2  D.  M.  & 
Q-.  145;  Hampton  v.  Holman,  5  Ch.  D.  533  ;  In  re  Rising; 
Rising  \,  Rising,  (1904)  1  Ch.  533;  In  re  Mortimer;  Gray  y. 
Gray,  (1905)  2  Ch.  502. 

4.  The  cy  j^f'^s  doctrine  does  not  apply  where  the  only  inten- 
the  intention    tion  is  to  Create  a  limited  or  unlimited  succession  of  life  estates. 

Seaward  Y.  Willock,  5  East,  198;   In  re  Richardson;  Parry  v. 
Holmes,  (1904)  1  Ch.  332. 

Nor  will  it  apply  where  successive  terms  of  years,  deter- 
minable on  the  death  of  the  devisee,  are  given.  Somercille  v. 
Lethbridge,  6  T.  E.  213 ;    Beard  v.  Westcott,  5  B.  &  Aid.  81  ; 

T.  &  E.  25. 

On  the  other  hand,  it  is  clear  that,  where  an  estate  tail  is 
given  by  force  of  the  limitation  itself,  words  indicating  that 
the  successive  interests  are  to  be  for  life  will  be  rejected, 
whether  the '  estate  tail  is  given  by  direct  words  {a)  or  by  the 
effect  of  a  gift  over  in  default  of  issue  (*).     Boe  d,  EUon  v. 


Limits  of  the 
doctrine. 


Whether  it 
applies  whe 
the  intention 
is  to  create 
life  estates 
for  ever. 


THE  CY  PRES  DOCTRINE. 


613 


Stenlake,  12  East,  515  ;   Eeece  v.  Steel,  2  Sim.  233  ;    Hugo  v.    Chap.  XLV. 
Williams,  14  Eq.  225 ;   Forsbrooh  v.  Forsbrook,  3  Ch.  93  (a)  ; 
Morf inter  v.  Fi?«^,  2  Sim.  274 ;    Woollen  v.  Andrews,  2  Bing. 
126;  jBrooA:^  v.  r«<r«<?r,  2  Bing.  N.  C.  422;  Parfitt  v.  JTe;n*^r, 
4  Eq.  443  (6). 

5.  The  cij  pres  oonstniction  does  not  apply  where  the  estates  it  doe3  not 
are  limited  to  children  of  unborn  persons  in  fee.     Bristow  v.  ^e  childr^ 
Warde,  2  Ves.  Jun.  336 ;  Eale  v.  Pew,  25  B.  335.  **ke  in  fee. 

The  doctrine  does  not  apply  to  personalty  nor  to  a  mixed  fund.  It  does  not 
Routledge  v.  Dorril,  2  Ves.  Jun.  365 ;  Boughton  v.  James,  personalty. 
1  Coll.  44  ;  1  H.  L.  406. 

Where  a  parent  having  power  to  appoint  to  sons  in  tail 
appoints  to  them  for  life  with  remainders  in  tail,  and  puts 
them  to  their  election  between  benefits  given  by  the  will 
and  their  rights  in  default  of  appointment,  the  doctrine 
of  cy  pris  has  no  application.  In  re  Dennebys  Estate,  17 
Tr.  Oh.  97. 

Accumulation. 

A  direction  that  surplus  income  during  a  given  period,  and  What 
all  accumulations  thereof,  are  to  go  in  augmentation  of  capital  direction  to 
amounts  to  a  direction  to  invest  the  income  and  the  resulting  *^'™^**®- 
income  of  the  investment  of  income.     Wentworth  v.  Wentirorth, 
(1900)  A.  C.  163.     See  In  re  Cox;  Cox  v.  Edwards,  W.  N. 
1900,  89. 

A  trust  for  accumulation  beyond  the  limits  of  perpetuity  is  Trust  for 
entirely  void  ab  initio,  whether  before  or  since  the  Thellusson  beyond  the°^ 
Act,  and  whether  it  be  for  a  purpose  excepted  from  the  opera-  ^^^^i/^id 
tion  of  the  Act  or  not,  unless  it  be  for  the  payment  of  debts.  *«  ^o^<>' 
Curtis  V.  Lukin,  5  B.  147  ;  Scarisbn'ck  v.  Skelmersdale,  17  Sim. 
187 ;  Smith  v.  Cuninghame,  13  L.  R.  Jr.  480. 

And  by  the  Accumulations  Act,  1800  (39  &  40  Geo.  III.  TheTheUus- 
c.  98),  commonly  called  the  Thellusson  Act,  accumulation  by 
will  is  restrained  for  any  longer  term  than  twenty-one  years 
from  the  death  of  the  testator,  or  during  the  minority  or 
respective  minorities  of  any  person  or  persons  who  shall  be 
living  or  en  ventre  sa  mire  at  the  death  of  the  testator,  or 
during  the  minority  or  respective  minorities  only  of  any  person 
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Ch>p.  XLV.  or  persons  who,  under  the  trusts  of  the  will,  would  for  the  time 
being,  if  of  full  age,  be  entitled  to  the  rents  and  profits  or  the 
interest  directed  to  be  accumulated. 

By  sect.  2  provisions  for  the  payment  of  the  debts  of  the 
devisor  or  other  person  or  persons,  and  provisions  for  raising 
portions  of  the  children  of  the  devisor,  or  of  any  person  taking 
any  interest  under  the  will,  and  directions  touching  the  produce 
of  timber  or  wood,  are  excepted  from  the  Act. 
The  Aociimu-      By  the  Accumulations  Act,  1892  (65  &  56  Vict.  c.  58), 
1892.        '     which  applies  to  the  will  made  before  the  Act  of  a  testator 
who  dies  after  the  Act:  In  re  Baroness  Uanover;  Herbert  \\ 
Freshfield,  (1903)  2  Ch.  330 ;   accumulation  by  will  for  the 
purchase  of  land  only  is  restricted  to  the  minority  or  respective 
minorities  of  any  person  or  persons  who  under  the  trusts  of 
the  will  would  for  the  time  being,  if  of  full  age,  be  entitled  to 
receive  the  rents,  issues,  profits,  or  income  so  directed  to  be 
accumulated. 
Direction  io        A  direction  to  accumulate  to  purchase  real  estate  is  in  effect 

purchase  leftl 

eetate.  a  direction  to  purchase  land  only.     //*  re  Clutterbuck ;  Feilowes 

V.  Fellotcesy  (1901)  2  Ch.  285,  where  In  re  Danson;   Bell  v. 
DansoUy  13  E.  633,  is  explained. 

A  direction  that  the  rents  of  leaseholds  shall  be  capitalised 
for  twenty-one  years  and  become  capital  moneys  of  a  settle- 
ment thereby  made  of  realty,  and  subject  to  the  powers  of  the 
Settled  Land  Acts,  is  not  a  direction  to  invest  in  land  only 
within  the  Act,  inasmuch  as  capital  moneys  may  be  applied 
otherwise  than  in  the  purchase  of  land.  In  re  Danson  ;  Bell  v. 
DansoHy  13  R.  633. 

If  the  direction  is  to  accumulate  to  pay  off  incumbrances  or 

to  purchase  land,  the  direction  so  far  as  it  relates  to  the 

purchase  of  land  must  be  treated  as  struck  out  of  the  will.     In 

re  Baroness  Llanover ;  Herbert  v.  Freshfieldy  (1903)  2  Ch.  330 ; 

In  re  Baroness  Llanover;  Herbert  v.  Ram^  (1907)  1  Ch.  635. 

The  statute  An  express  direction  to  accumulate  is  not  necessary  to  bring 

prop^  is  so  ^^®  property  within  the  statute ;  it  is  enough  if  the  property  is 

given  as  to       m  yen  in  such  a  manner  that  accumulation  becomes  necessary. 

involve  aocu-    °  ^ 

mulation.  Tench  v.  C/ieese,  6  D.  M.  &  G.  453 ;  Macdonald  v.  Bryce^  2 
Kee.  276 ;  the  decree  in  Countess  of  Bectite  v.  Hodgson^  10 
U.  L.  656 ;  Wade  Gery  v.  Handley,  1  Ch.  D.  653 ;  3  Ch.  D.  374. 
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But  when  the  property  is  directed  to  be  applied  to  certain    C^*P-  XLV. 


purposes  at  once,  but  is  accumulated  owing  to  the  neglect  of  Accumulation 
trustees,   or   from    some   other  reason,   the    statute   does  not  nwn^to^^ 
apply.     Lamhe  v.  Stoughfon,  12  Sim.  304  ;  where  the  direction  ^*^^  °"*  ** 
to  accumulate  was  merely  subsidiary  to   the   general  trusts,  within  the 
See  PMpps  v.  Kelt/nge,  2  V.  &  B.  57.  ^^""^^ 

A  direction  to  keep  up  policies  effected  by  the  testator  in  his  Direction  to 
lifetime,  on  the  lives  of  his  children,  the  policies  to  be  settled  pohciee  is  not 
in  case  of  marriage  on  their  wives  and  children,  is  not  a  trust  ^^u^ 
for  accumulation  within  the  statute.     JBassil  v.  Lester^  9  Ha. 
177 ;  In  re  Vaughan  ;  HaJford  v.  Close,  W.  N.  1883,  89. 

Nor  is  a  trust  out  of  the  rents  of  leaseholds  having  more  Trust  to 
than  twenty-one  years  to  run  to  effect  and  keep  up  policies  to  of  leaseholds 
secure  the  capital  lost  by  not  selling  the  leaseholds.     In  re  XJ^^  ^ 
Gardiner;  Gardiner  v.  Smith,  (1901)  1  Ch.  697. 

A  trust  to  repair  is  not  within  the  Act.     Vine  v.  Raleigh,  Repairs  and 

improve- 

(1891)  2  Ch.  13;   In  re  Mason:    Mason  v.  Mason,  (1891)  3  meuts. 
Ch.  467. 

Nor  is  a  trust  to  improve,  provided  the  improvements  be 
such  as  would  properly  be  defrayed  out  of  income.  Cases 
supra. 

A  testator  may  direct  accumulation  during  any  one,  but  not  Testator  may 
more  of  the  periods  allowed  by  the  statute.  Wilson  v.  Wilson,  ^^^^^""^ 
1  Sim.  N.  S.  288 ;  Jagger  v.  Jagger,  25  Ch.  D.  729.  "fitted  by  the 

statute  for 

The  period  of  twenty-one  years  is  to  be  calculated  from  the  accumulation, 
death  of  the  testator,  exclusive  of  the  day  of  his  death,  and  years  runs 
must  be  a  period  immediately  following  his  death.     Webb  v.  ae^tii*^^ 
Webb,  2  B.  493;    Gorst  v.  Lomndes,  11   Sim.  434;    Shaicy, 
Rhodes,  1  M.  &  Cr.  154;  A.-G,  v.  Poulden,  3  Ha.  555. 

The  words  of  the  statute  permitting  accumulation   during  Period  of  the 
the  minority  of  any  person  who,  under  the  trusts  of  the  will,  ^^^""^^1 
would,  if  of  full  age,  be  entitled  to  the  rents  and  profits,  do 
not  permit  accumulation  during  the  period  before  the  birth 
of  such  person.      Haley  v.  Bannister,  4  Mad.  275 ;   Ellis  v. 
Maxwell,  3  B.  696. 

But  they  authorise  an  accumulation  during  the  minority  of  a 
person  not  bom  at  the  date  of  the  death.     In  re  Cattell;  Cattell 
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Ch>p.  XLV.    V.  Catteli,  (1907)  1  Ch.  567,  not  approving  dicta  in  Haley  v. 

Bannistevy  4  Mad.  275  ;  Jagger  v.  Jagger^  25  Ch.  D.  729. 
AooumnUtion  Where  a  fund  is  settled  by  deed  on  trust  to  accumulate 
during  the  joint  lives  of  A  and  B,  the  accumulation  is  valid 
only  during  so  much  of  the  joint  lives  as  expires  during  the 
settlor's  life.  In  re  Lady  Rosslyns  Trtist,  16  Sim.  391  ; 
Jagger  v.  Jagger^  25  Ch.  D.  729. 

Where  policies  on  several  lives  were  settled,  with  a  direction 
to  accumulate  the  moneys  received  therefrom  until  all  the 
policies  should  have  fallen  in,  it  was  held  that  the  accumula- 
tion was  valid  only  for  the  period  commencing  when  the  first 
policy   fell    in    and    ending  with   the   settlor's   death.      lie 
Errington ;  Urnngton-Turbutt  v.  Erringfon^  76  L.  T.  616. 
Accnmalation      Accumulation  directed  within  the  limits  of  perpetuity,  but 
periods  longer  beyond  the  limits  of  the  statute,  is  void  only  beyond  such 
8totute  allows  ^^°^^^®-      Lon9<^on  V.   Siimouy  12  Ves.  295  ;    GHffiths  v.    Vere, 
IB  void  only      9  Yes.  127. 

Where  there  is  a  direction  to  accumulate  income  with  a 

discretionary  power  to  apply  any  part  of  the  income  towards 

the  maintenance  of  infants,  the  power  of  maintenance  continues 

after  the  period  for  accumulation   limited  by  the  Thellusson 

Act  has  expired.     Pride  v.  FookSy  2  B.  430. 

Accumulation      An  accumulation  for  the  purpose  of  paying  debts,  whether 

of'debtsir      oi  the  testator  or  other  persons,  is  excepted  from  the  Act,  and 

Se  rta^/*^^^  is  good,  whether  the  debts  be  existing  or  future  debts.     Vdr/o 

V.  Faden,  27  B.  255  ;  1  D.  F.  &  J.  211 ;  and  see  Barrington  v. 

Liddelly  2  D.  M.  &  G.  505 ;   In  re  Mason ;  Mason  v.  Mason^ 

(1891)  3  Ch.  467. 

But  the  payment  of  debts  must  be  bond  fide  and  the  primary 
object  of  the  accumulation,  and  therefore  if  debts  are  only 
directed  to  be  paid  upon  certain  contingencies,  and  incidentally, 
the  case  is  not  within  the  exception.  Mathews  v.  Keble^  4  Eq. 
467;  3Ch.  691. 

If  accumulation  of  income  is  directed  to  pay  debts,  a 
direction  to  continue  the  accumulation  in  order  to  recoup 
corpus,  if  the  debts  should  be  paid  out  of  corpus,  is  void. 
Tncart  v.  Laicson,  18  Eq.  490 ;  In  re  Heaihcote ;  Heathcoie  v. 
rrench,  (1904)  1  Ch.  826. 
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The  seoond  exception  b  of  portions  for  the  children  of  the    Chap.  XLV. 


testator,  or  any  person  taking  any  interest  under  the  wiU.  What  are 

The  children  must  be  children  either  of  the  testator  or  of  a  ^th^tbe 
person  taking  an  interest  under  the  will,  and  therefore  if  the  «*<»?*«»• 
accumulations  are  given  to  a  class  of  children,  some  of  whose 
parents  take  nothing  under  the  will,  the  exception  does  not 
apply.     Eyre  v.  Marsdeii,  2  Kee.  564. 

But  the  interest  taken  by  the  parent  under  the  will  need 
not  be  an  interest  in  the  fund  to  be  accumulated.  Burt  v. 
Sturt,  10  lla.  423;  Barrinrjton  v.  Liddell,  2  D.  M.  &  G. 
480,  500. 

And  any  interest,  however  small,  given  to  the  parent  is 
sufficient.  Barringfan  v.  Liddeil,  2  D.  M.  &  G.  480,  505; 
Hcans  V.  Hellier,  5  CI.  &  F.  126. 

As  to  what  are  portions  within  the  exception :  — 
•    A  fund  to  be  accumulated  and  given  to  such  children  as  may  A  fund  to  be 
be  living  at  the  time,  when  the  accumulations  are  to  cease,  is  and  given  to 
not  within  the  exception.     Burt  v.  Sturf,  10  Ha.  415 ;  Drewett  £^^^1^^  the 
V.  Pollard,  27  B.  196.  ^^P^ ,. 

'  ^  ^  ^  dLstnbnnon 

Nor  are  accumulations  to  be  added  to  capital  and  given  to  is  not  a 
a  child  or  to  the  members  of  a  family.  Edicards  v.  Tuck, 
3  D.  M.  &  G.  40 ;  Morgan  v.  Morgan,  4  De  G.  &  S.  175 ;  20 
L.  J.  Ch.  441 ;  Wildes  v.  Davies,  1  Sm.  &  G.  475 ;  Bourne  v. 
Buchton,  2  Sim.  N.  S.  91 ;  Jones  v.  Maggs,  9  Ha.  605  ;  Mathews 
v.  Kehk,  4  Eq.  467 ;  3  Ch.  691 ;  Re  Walkef^;  Walker  v.  Walker, 
54  L.  T.  792. 

Nor  is  a  fund  directed  to  be  accumulated  and  given  to  a 
parent  for  life  with  remainder  to  her  children.  Waft  v.  Wood, 
2  Dr.  &  Sm.  56.  Middletmi  v.  Losh,  1  Sm.  &  G.  61,  seems 
irreconcilable  with  the  other  decisions,  unless  it  can  be  supported 
on  the  ground  that  the  provision  was  called  a  portion;  see 
10  Ha.  426. 

And  where  a  fund  directed  to  be  given  to  children  consists 
of  a  capital  sum  of  personalty  and  the  accumulations  thereof, 
to  which  the  rents  of  realty  are  added,  the  aggregate  fund 
cannot  be  separated  so  as  to  make  the  gift  of  the  accumulated 
rents  good  as  a  portion.  Re  Walker ;  Walker  v.  Walker,  54 
L.  T,  792. 
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But  a  direction  to  accumulate  a  sum  to  pay  portions  charged 
by  another  instrument  is  within  the  exception.  Halford  v. 
St  aim,  16  Sim.  488;  Barrington  v.  LiMell,  2  D.  M.  &  G.  480, 

498. 

And  the  exception  extends  also  to  portions  created  by  the 
will  itself.  Beech  v.  Lord  St.  Vincent,  3  De  G.  &  S.  678; 
3  Jur.  N.  S.  762 ;  In  re  Stephens ;  Kilby  v.  Betts,  (1904)  1 
Ch.  322. 

And  when  an  accumulation  is  directed  to  raisie  portions  for 
children  if  there  are  any,  and  if  not  for  some  other  purpose, 
the  case  is  within  the  exception  only  in  the  former  event.  Re 
Cluhic's  Trust,  IJ.  &  H.  639. 

Where  there  is  an  absolute  vested  gift  made  payable  at  a 
future  event,  with  direction  to  accumulate  the  income  in  the 
meantime  and  pay  it  with  the  principal,  the  Court  will  not 
enforce  the  trust  for  accumulation,  in  which  no  person  has  any 
interest  but  the  legatee.  Saunders  v.  Vautier,  4  B.  115  ;  Cr.  & 
Ph.  240  ;  Gosling  v.  Gmling,  Johns.  265 ;  Coventry  v.  Coventry^ 
2  Dr.  &  S.  470 ;  In  re  Couturier ;  Couturier  v.  Shea,  (1907) 

1  Ch.  470. 

The  same  principle  applies  to  a  charity  whether  corporate  or 
unincorporate.     Wharton  v.  Masterman,  (1895)  A.  C.  186. 

But  where  the  accumulation  is  invalid,  not  because  it  is  an 
attempted  fetter  upon  an  absolute  interest,  but  merely  because 
it  is  struck  at  by  tlie  Thellusson  Act,  i.e.,  where  other  persons 
than  the  legatee  have  an  interest  in  the  accumulations,  then,  so 
far  as  the  accumulation  extends  beyond  the  statutory  period, 
the  income  is  undisposed  of.  Talbot  v.  Jevers,  20  Eq.  255 ; 
Weatherall  v.  Thornhurgh,  8  Ch.  D.  261 ;  Re  Parry ;  Powell  v. 
Parry,  GO  L.  T.  489  ;  In  re  Travis ;  Frost  v.  Greatorex,  (1900) 

2  Ch.  541. 

The  same  result  follows,  though  there  is  no  express  trust  to 
accumulate,  if  a  residue  is  given  after  the  death  of  annuitants. 
Re  Iliscoe;  Hiscoe  v.  Waite,  48  L.  T.  510. 

When  property  is  given  absolutely  in  the  first  place,  and  a 
direction  is  afterwards  added  to  accumulate,  the  accumulations, 
so  far  as  they  are  void  by  the  statute,  go  to  the  person  to  whom 
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the  absolute  intercBt  is  given.     Trickey  v.  Triehcy,  3  M.  &  K.    Chap.  XLV. 
560  ;  Combe  v.  Hughes,  34  B.  Vll  \  2  D.  J.  &  S.  657. 

And  where  an  estate  is  devised  subject  to  a  trust  for 
accumulation  which  is  void,  the  trust  sinks  for  the  benefit  of 
the  persons  for  the  time  being  entitled  to  the  estate.  Evans  v. 
miiier,  1  M.  &  Cr.  135;  5  CI.  &  F.  114;  Ee  Cluloic's  Trust, 
IJ.  &  H.  639. 

But  the  effect  of  the  statute  is  not  to  accelerate  any  gifts  in 
the  will.     Green  v.  Gaseoijne,  4  D.  J.  &  S.  565. 

Therefore  accumulations  released  by  the  statute,  if  the  fund  ^^^^^[^ 
to  be  accumulated  is  not  a  residue,  in  the  case  of  personalty  ^y  t^e  statute 

pass  to  the 

fall  into  the  residue.     Ellis  v.  Maxwell,  3  B.  587;   A.-G.  v.  heir  or  next 
Poulden,  3  Ha.  555 ;    Jones  v.  Maggs,  9  Ha.  605  ;   Re  Parry ;  ^ma^bef 
Potcell  V.  Parry,  60  L.  T.  4S9.  or  to  the 

•^ '  ^  residuaiy 

In  the  case  of  realty  the  residuary  devisee  or  heir  is  entitled  legatee  if 

there  is  one. 

according  as  the  will  is  governed  by  the  Wills  Act  or  not. 
Smith  V.  Lomas,  32  L.  J.  Ch.  578 ;   Nettleton  v.  Stephens,  3  De 
G.  &  S.  366. 
If  the  fund  to  be  accumulated  is  residuary,  the  void  accumu-  Accumula- 

,  tions  of 

lations  go  to  the  heir  or  next  of  kin,  according  to  the  nature  residue, 
of  the  property,  and  if  the  fund  is  mixed,  to  the  heir  and  next 
of  kin  proportionately.  Green  v.  Gascoyne,  4  D.  J.  &  S.  565  ; 
Halford  v.  Stains,  li\  Sim.  488;  Eyre  v.  Marsden,  2  Kee.  561; 
4  M.  &  Cr.  231 ;  Wildes  v.  Davies,  1  Sm.  &  G.  475 ;  Ralj^h  v. 
Carrick,  5  Ch.  D.  984;  11  Ch.  D.  873 ;  see  Elborne  v.  Goode, 
14  Sim.  165. 

The  income  accruing  after  the  end  of  the  statutory  period  Inoome  of 
upon  the  fund  and  upon  the  accumulations  is  capital  of  the  after  21  years 
residue,  as  between  tenant  for  life  and  remainderman.     Crawley  "  ^V^^- 
V.  Crawley,  7  Sim.  427;   O'Neill  v.  Lneas,  2  Kee.  313,  316  ;  In 
re  Pope;    Sharp  v.  Marshall,  (1901)  1  Ch.  64,  not  following  In 
re  Phillips ;  Phillips  v.  Levy,  49  L.  J.  Ch.  198  ;  28  W.  R.  40. 

Where  there  is  a  gift  to  A  when  she  marries,  with  aU 
accumulations  of  interest  in  the  meantime,  and  A  dies 
unmarried,  the  tenant  for  life  of  the  residue  is  entitled  to  the 
accumulations  which  have  been  made  during  her  life,  and 
within  the  period  allowed  for  accumulation. 

After  the   period  allowed  for  accumulation,  and  until  the 
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Clukp.  ZLY.  legacy  is  payable  or  fails,  the  inoome  of  bo  much  as  was 
accumulated  during  the  life  of  a  tenant  for  life  of  the  residue, 
belongs  to  him  or  his  estate,  and  the  income  of  the  rest 
belongs  to  the  remainderman.  Morgan  v.  Morgan^  20  L.  J. 
Ch.  109,  441 ;  not  so  well  reported  in  4  De  G.  &  8.  164 ;  15 
Jur.  319. 

A  legacy  with  accumulations  of  interest  was  given  to  the 
eldest  daughter  of  A  to  be  paid  at  twenty-one,  and  if  there 
should  be  no  daughter  of  A,  to  the  eldest  daughter  of  B,  payable 
in  like  manner.  The  testatrix  died  in  1819.  A  never  had  a 
daughter,  and  died  in  1851.  B  had  a  daughter  bom  in  1821, 
who  died  in  1827.  It  was  held  that  the  legal  personal 
representatives  of  B's  daughter  were  entitled  to  the  legacy  and 
accumulations  down  to  1827,  with  interest  thereon  at  4  per 
cent,  imtil  payment,  and  that  the  residuary  legatee  took  all 
the  rest  of  the  accumulations.     Bryan  v.  CoUins^  16  B.  14. 
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CHAPTER  XLVI. 

CONDITIONS   SUBSEQUENT. 

In  the  ease  of    oonditions   subsequent,  if   the    condition    is  Chap.  XLVI. 
impossible,  impolitic,  or  illegal,  the  gift  remains,  though  there  Conditions 
may  be  a  gift  over  upon  non-performance  of  the  condition,  l^^^^* 
Thomas  v.   HowelL  1  Salk.    170 ;   Egerton  v.  Earl  Broiniloic.  impoliiic,  ir 

TTT-  -i-i  illegal,  are 

4  H.  L.  1 ;    Wilkimon  v.  Wilkinson^  12  Eq.  604 ;    Or  ay  don  v.  ineffectual 

\7IlfitxlfilP  tJlflfW 

HichSy  2  Atk.  16  ;   Jones  v.  Suffolk^  1  B.  0.  C.  528  ;    Collett  v.  is  a  gift  over 
CoUett,  36  B.  312;   Sutdiffe  v.  Richardson,  13  Eq.  606;    Yates  °'^°*- 
V.  University  of  London^  L.  R.  7  H.  L.  438  ;  and  see  Wedgwood 
V.  Denton,  12  Eq.  290. 

The  same  is  the  case  if  it  becomes  impossible  through  the  Condition 
act  of  God.     For  instance,  if  the  person,  whose  consent  to  a  impossiUe 
marriage  is  required,  dies  before  the  marriage,  or  if  the  devisee  ^^^^  *^ 
dies  before  the  time  when  the  condition  ought  to  be  performed. 
Collett  V.  Collett,  35  B.  312;  In  re  Greenwood;    Ooodhart  v. 
Woodhead,  (1903)  1  Oh.  749.     See  Croskery  v.  Ritchie,  (1901) 
1  Ir.  437. 

If  the  legatee  is  allowed  a  certain  time  to  perform  the  con- 
dition and  becomes  lunatic  before  the  end  of  the  time,  the 
condition  is  discharged,  though  there  may  have  been  a  time 
before  the  lunacy  when  he  might  have  performed  it.  In  re 
Bird;  Bird  v.  Cross,  8  R.  326. 

The  fact  that  in  such  cases  there  is  a  gift  over  if  the  condi- 
tion is  not  performed  is  not  material.  The  gift  over  does  not 
take  effect.  Oraydon  v.  Hicks,  2  Atk.  16 ;  Collett  v.  Collett, 
35  B.  312. 

A  condition  must  be  so  framed  that  it  may  be  capable  of  Condition 

,  '^  muist  be  dear. 

ascertainment  at  any  moment,  whether  it  has  or  has  not  taken 
effect.  Thus,  where  a  bequest  of  chattels  to  the  owner  of  a 
title  was  followed  by  a  direction  that  no  person  was  to  take  an 
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Chxp.XLYl,  absolute  interest  till  the  expiration  of  twenty-one  years  after 
the  death  of  all  persons  living  at  the  testator's  death  and  after- 
wards attaining  the  title,  the  direction  was  held  yoid  for 
uncertainty.  In  re  Vkcount  Exmouth;  Viscount  Exmouih  v. 
Praed,  23  Ch.  D.  158. 

Condition  A  condition  subsequent  requirini?  the  consent  of    several 

requiring  ,  ,  .        . 

consent  of       persous  becomcs  impossible  and  is  discharged  by  the  death  of 

sonrbecomea    ^i  ^^  ®ven  of  one  of  them,  though  in  the  latter  case  it 

^SSiof*8ome   ^^^"^  ^^^^  *^®  condition  is  satisfied  by  the  consent  of  the 

survivors.     Peyton  v.   Bury^  2   P.  W.  625 ;    Grant  v.    Dyer^ 

2  Dow,  73 ;    Jofies  v.  Suffb/k,  1  B.  C.  C.  528 ;   Aislabie  v.  Rice, 

3  Mad.  256 ;  see  Dawson  v.  Oliver  Massey,  2  Ch.  D.  753. 
Consent  of  Where  the  consent  of  guardians  is  required  and  the  testator 

appoints  no  guardians,  an  application  should  be  made  to  the 
Court  for  the  appointment  of  guardians,  and  the  consent  of 
a  guardian  appointed  by  the  infant  would  not  be  sufficient. 
In  re  Brown's  mil,  18  Ch.  D.  61. 

So  where  the  consent  of  parents  or  guardians  is  required  and 

the  parents  are  dead,  guardians  must  be  appointed  to  give 

their  consent.     lb. 

Condition  not       A  condition  subsequent  not  performed  owing  to  the  ignorance 

Srouffh  ^^  ^^^  legatee  of  its  existenoe,  nevertheless  works  a  forfeiture, 

ignorance        where  the   property  is   given   over,   whether  in   the  case  of 

takos  elfecT, 

personalty  or  of  realty.     Fraunces^  Case,  8  Rep.  89  b ;  Porter  v. 

Fry,  1  Vent.  197;    Carters.  Carter,  3  K  &  J.  617;   Hodges' 

Trusts,  16  Eq.  92 ;  Astley  v.  Farl  of  Essex,  18  Eq.  290. 
unless  the  But  this  does  not  apply  where  the  devisee  is  the  heir,  who 

lieir.  bas  a  title  independent  of  the  will.     Doe  d.  Kenrick  v.  Lord 

Beauclerk,  11  East,  667;   Doe  d.  Taylor  y.  Crisp,  8  Ad.  &  E. 

778 ;  Murphy  v.  Broder,  I.  R.  9  G.  L.  123. 
Condition  So  when  there  is  a  clause  forfeiting  a  legacy,  if  not  claimed 

legtwy  if  not    within  a  given  time,  the  forfeiture  takes  effect,  if  the  legacy  is 

not  claimed,   though    the  legatee  received  no   notice  of  the 

legacy  or  of  the  death  of  the  testator,  and  though  the  forfeiture 

is  in  favour  of  the  executor.     Burgess  v.  Robinson,  3  Mer.  7 ; 

Tulk  V.  Houlditch,  1  V.  &  B.  248 ;  Powell  v.  Rawle,  18  Eq.  243 ; 

In  re  Lewis ;  Lewis  v.  Lewis,  (1904)  2  Ch.  656. 

It  has  been  held  that  the  filing  of  a  bill  for  the  administration 
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of  the  estate  before  the  time  appointed  is  equivalent  to  a  claim   Chap.  XLVI. 
by  the  legatees,  though  they  may  not  be  parties  to  the  suit.  What 
Tollner  v.  Marriott^  4  Sim.  19.  claim. 

But  when  the  gift  was  to  persons,  who  should  within  a  year 
establish  their  title  as  next  of  kin,  an  order  made  shortly  after 
the  testator's  death  on  originating  summons  directing  inquiries 
as  to  the  persons  entitled  was  held  not  to  let  in  next  of  kin  who 
made  no  claim  within  the  year.  L\  re  Hartley ;  Stedman  v. 
Dunater,  3 1  Ch.  D.  742. 

In  the  case  of  realty  a  Talid  condition  subsequent  is  effectual  a  condition 
even  where  there  is  no  gift  over.     Coolie  v.  Turnery  15  M.  &  W.  "lUi^t'^a 
727;    14  Sim.  493;    15  Sim.  611;    16  Sim.  482;    and  see  g^t^^erin 

'  '  '  '  the  case  of 

Ecanturel  v.  Evanturely  L.  R.  6  P.  0.  1.  realty. 

In  Coohe  v.  Ttumery  there  was  a  gift  over,  but  the  case  seems 
to  have  been  decided  at  common  law  independently  of  the  gift 
over. 

And  a  oondition  subsequent  may  operate  to  destroy  a  con- 
tingent, as  well  as  to  divest  a  vested  estate.  Egerton  v.  Earl 
BrownhWy  4  H.  L.  1. 

With  regard  to  personalty,  a  condition  subsequent  is  effectual  Pereonaltj 
without  a  gift  over,  except  as  far  as  the  rules  of  the  civil  law  rule 


as 


has  been  adopted  with  regard  to  certain  classes  of  conditions,  Jhedocteineof 
see  posty  p.  626.    In  re  Dickson's  Trusty  1  Sim.  N.  S.  37  ;  Craven  ««  terrorem. 
v.  Brad^y  4  Eq.  209 ;  4  Ch.  296. 

As  to  what  conditions  are  valid,  it  has  been  said  that  nothing  Test  of 
can  be  made  the  subject  of  a  condition  in  a  will,  which  could  ^naitwn.  * 
not  be  made  the  subject  of  a  contract  or  wager  in  life.  See  per 
the  Lord  Chief  Baron,  Egerton  v.  Earl  Broicnloic,  4  H.  L.  1, 
p.  150.  In  that  case  a  condition  defeating  an  estate  if  Lord 
Alford,  the  tenant  for  life,  should  die  without  having  acquired 
the  title  of  Duke  or  Marquis  of  Bridgwater  was  held  void. 

A  gift  over  in  the  event  of  a  change  of  religion  by  the  legatee  Change  of 
is  valid.     Hodgson  v.  Halfordy  11  Ch.  D.  959.  ^  ^°"' 

Conditions  requiring  the  separation  of  husband  and  wife  are  Separation  of 

-  •        .      ,  J...  J  .  -J       'if  iy_      husband  and 

invalid,  for  instance,  conditions  decreasing  an  annmty  if  the  wife. 
annuitant  again  lives  with  her  husband,  or  increasing  a  legacy 
to  a  husband  in  the  event  of  a  separation  from  his  wife.     Bean 
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Ch>p.  XLVI,    V.  Griffiths,  1  Jur.  N.  S.  1045 ;  Carhvright  v.   Cmticright,  3 
D.  M.  &  O.  982  ;   Wilkinson  v.  Wilkinson,  12  Eq.  604. 

A  limitation  to  endure  during  the  separation  of  husband  and 
wife  is  wholly  void.  In  re  Moore;  Trafford  v.  Maconochie, 
39  Ch.  D.  116. 

But  a  limitation  in  favour  of  a  wife  so  long  as  she  continues 
to  live  with  her  husband  ib  valid,  and  a  disposition  providing 
for  the  event  of  the  limitation  coming  to  an  end  by  the  separa- 
tion of  the  spouses  is  also  valid.  In  re  Hojye  Johnstone ;  Hope 
Johnstone  v.  Hope  Johnstone,  (1904)  1  Ch.  470;  see  H.  v.  W., 
3  K.  &  J.  382. 
Condition  not  A  condition  not  to  dispute  a  will  is  valid  in  law,  if  the  will 
^^  P^  *  jg  unsuccessfully  disputed,  though  it  will  not  avail  to  make  an 
invalid  disposition  good.  Cooke  v.  Turner,  15  M.  &  W.  727 ; 
Evanturel  v.  Emnturel,  L.  11.  6  P.  C.  1 ;  Stevenson  v.  Abingdon, 
11  W.  R.  935;  see  Warbriek  v.  Varley,  30  B.  317;  Hope  v. 
International  Financial  Society,  4  Ch.  D.  327  ;  Phillips  v.  Phillips, 
W.  N.  1877,  260  ;  Massy  v.  Rogers,  11  L.  R.  Ir.  409. 

On  the  other  hand,  a  condition  not  to  institute  legal  pro- 
ceedings touching  the  estate  and  effects  devised,  is  too  general, 
and  is  bad.    Rhodes  v.  Muswell  Hill  Land  Co,,  29  B.  561. 

A  clause  forfeiting  an  annuity,  if  the  annuitant  should  inter- 
fere or  attempt  to  interfere  in  the  management  of  the  testator's 
estate,  is  good,  and  takes  effect  if  the  annuitant  brings  an  action 
against  the  trustees  without  reasonable  cause.  Adorns  v.  Adams, 
45  Ch.  D.  426 ;  (1892)  1  Ch.  369. 

A  condition,  that  trustees  shall  not  pay  over  the  shares  of 
legatees  without  taking  from  them  bonds,  that  they  will  not 
intermarry  or  illegally  cohabit  with  certain  persons,  will  not  be 
enforced.  Poole  v.  Bott,  11  Ha.  33. 
Computation  As  to  the  rules  for  computing  time,  within  which  a  condition 
is  required  to  be  performed,  see  Lester  v.  Garland,  16  Ves.  248  > 
Miller  v.  Wheatley,  28  L.  R.  Ir.  144  ;  Goldsmiths  Co,  v.  West 
Metro,  Rly.  Co,,  (1904)  1  K.  B.  1. 

Conditions  in  Restraint  of  Marriage. 

A  condition  in  restraint  of  marriage  applies  only  to  a  lawful 
marriage.     In  re  MLaughlin,  1  L.  R.  Ir.  42. 
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A  condition  subsequent  in  restraint  of  marriage,  where  the    Chap.  XLVI. 
estates  are  for  life  or  in   fee,  is,  it  seems,  valid  as  regards  Condition 
realty.     Jonen  v.  Jones^  1  Q.   B.  D.  279 ;  Bellain  v.  Bellairs^  p^t^t  of  ^"^ 

18Eq.  510.  mamageifl 

*  ^      good  in  realty. 

But  such  a  condition  is  void,  if  imposed  upon  a  tenant  in  But  not  as 
tail,  as  repugnant  to  the  estate.  Earl  of  ArundeVs  Casey  3  ^^^^q| 
Dyer,  342  b. 

It  is  clear  that,  in  the  case  of  personalty,  a  condition  sub-  Condition  in 

J.  1  j»iP  •  •  •  1         1    i-t        restraint  of 

sequent    in   general    restraint   oi    marriage  is  void,  whether  marriage  is 
the   condition  forfeits  or  only  reduces    the   gift.     Morley  v.  ^^^^ty 
liennoldson,  2    Ha.    570;    (1895)    1    Ch.   449;  Be  Bellamy;  ^^ 
Pickard  v.  Holroijd,  48  L.  T.  212. 

And  a  condition  in  restraint  of  marriage  may  be  so  restric- 
tive as  to  be  equivalent  to  a  general  restraint ;  for  instance,  if 
it  prohibits  marriage  with  any  person  not  seised  of  an  estate  in 
fee  of  the  clear  yearly  income  of  500/.  a  year.  Keilhj  v.  Monck^ 
3  Eidg.  P.  C.  205. 

The  same  rule  applies  to   a  mixed  fund  arising  from  the  Mixed  fund, 
proceeds  of  sale  of  realty  and  pure  personalty.     Lloyd  v.  Lloyd^ 
2  Sim.  N.  S.  255 ;  Bellairs  v.  Bellairs,  18  Eq.  510. 

It  would  seem  that  the  rule  applies  to  real  and  personal 
estate  given  together.     Buddy  v.  Grcaham,  2  L.  R.  Ir.  443. 

And  it  seems,  that  a  legacy  out   of  the   proceeds  of  land  Legacy  out  of 
directed  by  the  testator  to  be  converted  would  follow  the  same  sale  of  land. 
iTile.     See  In  re  IlavVs  Trust s,  3  De  G.  &  J.  195  ;  BellairH  v. 
Bella irs,  supra. 

On  the  other  hand,  a  limitation  to  a  person  till  marriage  is  Limitation  ti 
good,  the  intention  being  to  provide  for  the  person  while  he  g(^|*^ 
remains  unmarried,  and  not  to  prevent  him  from  marrying. 
Potter  V.  Richard.%  2 1  L.  J.  Ch.  488 ;  Heath  v.  Lewis,  3  D.  M. 
&  G.  954 ;  In  re  King's  Trusts,  29  L.  R.  Ir.  401. 

In  such  a  case,  if  the  legatee  marries  in  the  testator's 
lifetime,  even  with  his  consent,  the  gift  does  not  take  effect. 
Bullock  V.  Bemiett,  7  D.  M.  &  G.  283 ;  Andrew  v.  Andrew, 
1  Coll.  690 ;  In  re  Kimfs  Trusts,  29  L.  R.  Ir.  401 ;  see  Eiskton 
V.  Cobb,  5  M.  &  Cr.  145,  considered  in  In  re  Boddington, 
Boddington  v.  Clairat,  25  Ch.  D.  685. 

But  there  may  be  enough    to    show    that    the  marriage 

T.w^.  s  s 
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Chap.  XLYI. 


Conditions  in 
partial 
restraint  of 
marriage  are 
good  though 
they  may  be 
ineffectual. 


Doctrine  of 
tn  tenor etn. 


contemplated  is  a  marriage  after  the  testator's  death,  aa  in 
Cooper  V.  Cooper,  6  Ir.  Ch.  217,  where  there  was  a  gift  to  a 
lady  till  marriage,  and  the  testator  then  married  the  lady  and 
republished  his  will  by  a  codicil. 

Conditions  in  partial  restraint  of  marriage  are  valid,  both 
with  regard  to  realty  and  personalty,  though  with  regard  to  the 
latter  the  further  question  arises,  wliether  they  are  in  terroreni 
or  not. 

Thus,  conditions  restraining  a  widow  or  widower,  whether 
of  the  person  making  the  will  or  of  a  stranger,  from  marrying 
again :  Evans  v.  Bonser,  2  H.  &  M.  190 ;  Newton  v.  Marsden, 
2  J.  &  H.  356 ;  Ailen  v.  Jackson^  1  Ch.  D.  399 ;  or  requiring 
a  man-iage  with  consent :  Sttfton  v.  Jetcke,  2  Ch.  E.ep.  95  ; 
A'stoii  V.  A>iion,  2  Vem.  4o2 ;  Dashwood  v.  Lord  Bulkelei/y  10 
Ves.  230  ;  Lloyd  v.  Branton,  3  Mer.  108  ;  Li  re  Whiting'H  Settle- 
mmt ;  Whiting  v.  De  Butzen,  (1905)  1  Ch.  96 ;  or  restraiuing 
marriage  before  a  certain  age :  Stackpole  v.  Beaumont,  3  Ves.  89, 
are  good  as  conditions,  though  they  may  be  ineffectual  if  there 
is  no  gift  over,  on  the  principle  hereafter  mentioned. 

So  conditions  against  marriage  with  a  Scotchman  (at),  or  in 
a  manner  not  in  accordance  with  the  rules  of  the  Quakers  (i), 
or  with  a  Papist  (r),  or  a  person  not  being  a  Jew  {d),  or  not 
being  a  Protestant  and  of  Protestant  parents  (^),  or  a  domestic 
servant  (./'),  or  if  tlie  legatee  marries  beneath  her(f7),  are 
valid.  Perrin  v.  Lt/on,  9  East,  170  («) ;  Haughton  v.  Ilaughton, 
1  Moll.  611  (^»);  Buggan  v.  KeJly,  10  Ir.  Eq.  295,  473  (^) ; 
llodgnon  v.  Ifal/ord,  1 1  Ch.  D.  959  (d) ;  Li  re  Knox,  23  L.  E. 
Ir.  542  [e) ;  Jenner  v.  Turner,  16  Ch.  D.  188  (/) ;  Greene  v. 
Kirkivood,  (1895)  1  Ir.  130  {g). 

And  a  condition  determining  her  life  interest  if  the  testator's 
widow  should  marry  a  person  of  ample  fortune  to  maintain  her 
in  comfort  and  affluence  is  valid.  Be  Moore*8  Trusts^  96 
L.  T.  44. 

In  the  case  of  real  estate  such  conditions  are  effectual  even 
if  there  is  no  gift  over.     Haughton  v.  Haughton,  1  Moll.  01 1. 

In  the  case  of  personalty,  and  possibly  in  the  case  of  realty 
and  personalty  given  together  {Buddy  v.  Gresham,  2  L.  R.  Ir. 
443),  certain  conditions  subsequent,  though  good  in  law,  are, 
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in  accordance  with  the  rule  of  the  Civil  Law,  held  to  be  void,    Chap.  XLVI. 
and  in  terrorem  merely,  if  there  is  no  gift  over. 

Of  this  nature  are  the  conditions  in  partial  restraint  of 
marriage  already  mentioned.  Marpks  v.  Bainbridge,  1  Mad. 
590 ;   Reyninh  v.   Martin,  3  Atk.    330 ;   Wheeler  v.  Bingham^ 

1  Wils.  135;  3  Atk.  364 ;   W.  v.  J9.,  11  B.  621. 

And  the  same  rule  applies  to  a  condition  not  to  contest  the 
will.     Powell  Y.  Morgan,  2  Vera.  90. 

But  if  there  is  a  gift  over,  these  conditions  are  effectual,  the 
gift  over  being  considered  suflScient  evidence,  that  they  were 
not  meant  to   be  in   terrorem  merely.      Cleaver  v.   Spur  ling, 

2  P.  W.  526  ;  Tricker  v.  Kingshmj,  7  W.  E.  652  ;  Charlton  v. 
Coombes,  11  W.  R.  1038  ;  Craven  v.  Bradg,  4  Eq.  209 ;  4  Oh. 
296. 

Though  a  residuary  gift  is  not,  a  direction  that  on  breach  of  ReBiduary 
the  condition  the  legacy  is  to  fall  into  residue  is,  a  gift  over,  tion  that 
Wheeler  v.  Bingham,  3  Atk.  364 ;  Llogd  v.  Branton,  3  Mer.  108.  j^Kiduf 

Miscellaneous  Conditions. 

Where  a  testator  directs  that  if  a  certain  sum  should  be  Apportion- 
apphed  in  favour  of  A,  A  should  apply  a  sum  of  different  condition, 
amount  in  favour  of  B,  the  condition  will  be  compulsory 
on  A  only  if  the  whole  of  the  sum  in  question  is  applied 
in  his  favour,  and  the  condition  will  not  be  apportioned. 
Caldwell  v.  Crensicell,  6  Ch.  279  ;  Fazakerky  v.  Ford,  4  Sim. 
390. 

A  condition  requiring  a  release  within  a  given  time,  with  a  Condition 
gift  over,  if  the  release  is  not   given  within  the  time,  must  release. 
be  literally  complied  with.     Simpson  v.  Tickers,  14  Ves.  341, 
348. 

But  if  there  is  no  gift  over  a  release  given  within  a  reasonable 
time  will  satisfy  the  condition.  Simpson  v.  Vickers,  14  Ves. 
341 ;  Taylor  v.  Topham,  1  B.  C.  C.  168 ;  Paine  v.  Hyde,  4  B. 
468 ;  HolUnrake  v.  Lister,  1  Buss.  506 ;  see  Scarlett  v.  Lord 
Abinger,  34  B.  338 ;  Ledtcard  v.  Hassels,  2  K.  &  J.  370. 

A  legacy  given  on  condition  of  conveying  real  estate  to  a 
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Chap.  XLVI.  third  person  gives  a  legatee,  who  has  conveyed,  no  lien  upon 
the  land  for  the  legacy.     Barker  v.  Barkery  10  Eq.  438. 

Ceasing  to  ^  condition  of  forfeiture,  if  legatees  cease  to  carry  on  the 

bu^Ms  testator's  business,  takes  effect  if  they  sell  it  to  a  company, 
although  they  become  managing  directors  and  in  substance  sole 
shareholders  of  the  company.  In  re  Sax ;  Barned  v.  Sax^  62 
L.  J.  Ch.  688 ;  68  L.  T.  849 ;  41  W.  R.  584  ;  3  R  638. 

Condition  "  Where  a  vested  estate  is  to  be  defeated  by  a  condition  on  a 

must  be  cl^ar. 

contingency  that  is  to  happen  afterwards,  that  condition  must 
be  such  that  the  Court  can  see  from  the  beginning  precisely  and 
distinctly  upon  the  happening  of  what  event  it  was  that  the 
preceding  vested  estate  was  to  determine."  Claiering  v.  EUisony 
7  H.  L.  707,  p.  725. 
Conditions  as       Upon   this  principle   conditions   requiring  a  beneficiary  to 

to  residence      tt-y  i  •!»•  -r  /\  j  •• 

andeduca-         hve    and    reside       m   a  mansion-house  (ff),    and    requirmg 
**°°-  children  to  be  educated  in   England  and  in  the   Protestant 

religion  (/>)    have    been    held    too   uncertain  to  be   effective. 

FiUwgham  v.  Bromley^  T.  &  R.  530  {a)  ;  Clavenng  v.  Ellison^  7 

H.  L.  707  (6). 

But  such  conditions  if  penned  with  sufficient  particularity  can 

be  made  effectual. 
''Reside and       A  condition  requiring  a  person  to  "  reside  and  dwell "  in  a 

mansion-house  has  been  held  good  against  a  person  who  declared 

her  intention  not  to  live  there  at  all.     Dunne  v.  Dunne,  7  D.  M. 

&  G.  207. 
What  A  condition  of  residence  imports  personal  presence,  but  it 

implies?^        may  bo  satisfied  by  keeping  up  an  establishment  at  the  house 

and  visiting  it  occasionally  without  passing  the  night  there. 

Walcot  v.  Bofjieldy  Kay,  534 ;    Tagore  v.    Tagore,  1   Ind.  App. 

387  ;  In  re  Moir ;    Warner  v.  J/b/r,  25  Ch.  D.  605  ;  see  Wynne 

V.  Fleteher,  21  B.  430 ;    In  re  WHght ;  Mott  v.  hsott,  (1907)  1 

Ch.  231. 
Condition  ^  condition  defeating  an  estate  if  the  taker  refuses  or  neglects 

to*mf^^^^    to  do  something — for  instance,  to  reside  in  a  mansion-house — 

does  not  apply  to  an  infant  who  cannot  be  said  to  refuse  or 

neglect  to  reside.     Parry  v.  lioberts,  19  W.  R.  1000  ;  Beran  v. 

Mahon-IIagan,  27  L.  R.  Ir.  399  ;    31   ib.  342 ;   Parfndge  v. 

Partridge,  (1894)  1  Ch.  351. 
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The  effect  of  sect.  51  of  the  Settled  Land  Act,  1882,  upon   Chap.  XLVi. 
conditions  of  residence  is,  that  the  tenant  for  life  may  sell  and  Effect  of  8.  5i 
enjoy  the  income  of  the  proceeds  notwithstanding  the  condition,  Lana  Act. 
hut  if  he  does  not  sell  he  must  perform  the  condition.     In  re 
Paget' s  Settled  JEstates,  30  Ch.  D.  161 ;  In  re  Jflat/nes ;  Kemp  v. 
Ilaynes,  37  Ch.  D.  306;  see  In  re  Edtcardn'  Settlement,  (1897)  2 
Ch.  412  ;  In  re  Fitzgerald;  Brereham  v.  Dag,  (1902)  1  Ir.  162  ; 
In  re  Tretic/tard;   Trenehard  v.  Trenchard,  (1902)    1  Oh.  378; 
In  re  Richardson,  (1904)  2  Ch.  777. 

With  rpgard  to  name   and  arms  clauses,  a  name   can   be  Name  and 

.  arms  clause. 

assumed  by  any  one,  even  by  an  infant,  without  any  licence  or 
authority,  and  therefore  such  assumption  is  sufficient,  imless 
the  testator  requires  some  other  formality.  Doe  d.  Lmcombe  v. 
Yates,  5  B.  &  Aid.  541 ;  Davies  v.  Loicndrfi,  1  Bing.  N.  0.  618; 
Bevan  v.  Mahon-IIagan,  27  L.  R.  Ir.  399 ;  31  ib,  342. 

And,  unless  the  name  is  to  be  assumed  as  a  surname,  it  is 
sufficient  if  the  devisee  has  the  name,  whether  as  a  christian 
name  or  a  surname.     Bennett  v.  Bennett,  2  Dr.  &  8.  266. 

If  a  surname  is  to  be  assumed,  it  may  be  assumed  after,  but 
not  before,  the  beneficiary's  own  surname ;  but  if  it  is  to  be 
assumed  "  alone  or  together "  with  the  beneficiary's  family 
name,  it  may  be  assumed  before  or  after  the  family  name. 
D^Egncourt  v.  Oregorg,  1  Ch.  D.  441 ;  In  re  Eversleg ;  Mi  Id  mag 
v.  Mildmag,  (1900)  1  Ch.  96. 

As  to  the  occasions  on  which  the  name  is  to  be  used  see  Re 
Drax^s  Will;  Baroness  Dunsang  v.  Saicbridge,  94  L.  T.  611. 

It  appears  not  to  be  settled,  whether  a  person  can  assume 
arms  without  a  grant  from  the  Heralds'  College.  See  Davidson, 
Prec,  vol.  3,  p.  361,  n. ;  Bevan  v.  Mahofi-IIagan,  27  L.  E.  Jr. 
399,411;  31  ib.  342,356. 

But  if  he  is  "lawfully"  to  assume  a  coat  of  arms,  he  can  "Lawfully" 
only  do  so  by  a  grant  from  the  Heralds'  College,  by  royal  J^^^*™® 
licence,  or  by  Act  of  Parliament.    In  re  Croxon;    Croxon  v. 
Ferrers,  (1904)  1  Ch.  252. 

Where  the  condition  requires  the  beneficiary  to  use  his  best 
endeavours  to  obtain  a  grant  of  arms,  the  condition  is  not 
broken  if  he  obtains  a  grant  from  the  Heralds'  College,  though 
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Entering  on 
A  calling. 


Chap.  XLVI.  the  arms  granted  are  not  the  identical  arms  of  the  testator. 
"  Atisfen  V.  Conins,  54  L.  T.  903. 

For  a  provision  requiring  a  beneficiary  to  enter  on  a  calling, 
see  Oaltcei/  v.  BardeUy  (1899)  1  Ir.  508. 

And  for  a  condition  requiring  a  charity  to  obtain  from  the 
public  an  amount  equal  to  the  legacy  left  by  the  testator,  see 
In  re  Gluhb ;  Bamfield  v.  Rogers,  (1900)  1  Ch.  354. 

A  condition  that  a  legatee  is  not  to  associate,  correspond  or 
visit  with  the  testator's  wife's  nephews  or  nieces  is  void  for 
uncertainty.     Jeffreys  v.  Jeffreys,  84  L.  T.  417. 


Restraints 
upon  aliena* 
tion. 

Unlimited 
restraint. 


Limited 
restraint  on 
alienation. 


Repugnant  Conditions. 

Conditions  repugnant  to  the  estate  previously  given  are  void. 
In  re  Dtigdale ;  Dugdale  v.  Dugdale,  38  Ch.  D.  176 ;  Corbet t  v. 
Corbetty  ]3  P.  D.  136;  14  P.  D.  7. 

Thus,  conditions  in  general  restraint  of  alienation  are  bad,  if 
absolute  interests  have  been  given  in  the  first  place. 

1.  Where  thero  is  a  devise  in  fee,  followed  by  an  absolute 
restraint  upon  alienation,  the  restraint  is  void  for  repugnancy. 
Co.  Litt.  222  b  ;  Hood  v.  Oglander,  34  B.  513. 

But  a  condition  that  the  feoffee  shall  not  alien  "  to  such  a 
one,  naming  his  name,  or  to  any  of  his  heires,  or  of  the  issues  of 
such  a  one,  &c.,  or  the  like,"  is  said  to  be  good.     Co.  Litt.  223  a. 

Upon  this  principle,  conditions  not  to  sell,  except  to  a  sister 
or  sisters  or  their  children,  and  not  to  sell  out  of  the  family, 
have  been  held  valid.  Doe  d.  Gill  v.  Pearson,  6  East,  173 ; 
Re  Maeleay,  20  Eq.  186 ;  see  Ludlow  v.  B anbury ,  35  B.  36 ; 
Billing  v.  Weleh,  I.  R.  6  C.  L.  88 ;  see  the  principle  discussed 
in  In  re  Rosher ;  Rosher  v.  Rosher,  26  Ch.  D.  801. 

But  a  condition  not  to  sell  except  to  one  person  is  bad,  since 
a  person  might  be  selected  who  would  be  certain  not  to  pur- 
chase. MuHchamp  v.  Bluett,  Bridg.  137  ;  Att water  v.  At f water, 
18  B.  330. 

And  conditions  that,  if  the  devisee  in  fee  should  wish  to  sell 
in  the  lifetime  of  the  testator's  wife,  she  should  have  the  option 
of  purchasing  at  a  price,  which  was  about  one-fifth  of  the  value 
of  the  estate,  and  that  upon  any  sale  the  devisee  is  to  pay  a 
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legacy  out  of  the  proceeds,  have  been  held  to  be  bad.    In  re   Chap.  XLVi. 
Rosher:  lios/ier  v.  lioshrr,  26  Ch.  D.  801  ;  In  re  FJliot :  Kelly 
V.  Elliot,  (1896)  2  Ch.  353;    Crofts  v.  Beanmh,   (1905)   2  Ir. 
349. 

In  re  liosher  also  decides  that  a  restraint  upon  alienation  is  Alienation 
bad  though  limited  in  point  of  time.  Upon  this  question,  see,  time, 
too,  Henaiul  v.  Tourangeau,  L.  E.  2  P.  C.  4 ;  Largess  CasOy 
2  Leon.  82 ;  3  Leon.  182  ;  2  Jarm.  860  ;  Churchill  v.  Marh, 
1  Coll.  4i5;  Kinllmark  v.  Kiallmarky  26  L.  J.  Ch.  1 ;  In  re 
Dugdak ;  Dugdale  Y.Dngdalej  38  Ch.  D.  176  ;  Corhott  v.  Corbett, 
13  P.  D.  136;  14P.  D.  7. 

In  the  same  way,  conditions  restraining  alienation  by  any  Alienation  by 
particular  form  of  conveyance,  as  by  charge  or  mortgage,  are  ^^i  of  con- 
bad.     TFillis  V.  Hiscox,  4  M.  &  Cr.  201;    JFare  v.   Cann,  10  ^^>^*°^- 
B.  &  Cr.  433. 

Thus,  a  gift  over  of  so  much  land  as  an  absolute  owner 
charges  or  incumbers  would  be  bad.     TFillis  v.  ITiscox,  supra. 

The  effect  of  the  Settled  Land  Act,  1882,  s.  51,  upon 
conditions  in  restraint  of  alienation  must  also  be  borne  in  mind. 
/;*  re  Ames ;  Ames  v.  AmeSj  (1893)  2  Ch.  479 ;  Re  Sudbury 
and  Pointon  Estates ;  Vernon  v.  Vernon^  68  L.  T.  707.  See 
p.  629. 

Directions  that  the  rents  upon  property  devised  are  not  to  Direction  not 
be  raised  have  been  held  invalid.     A,-G.  v.   Catherine  Ilally  rente!^ 
Jac.  381 ;  A.-G.  v.  Greenhill,  33  B.  193. 

These   rules    apply  to  personalty,   so   that  if  an   absolute  Gift  over  of 

...../   V  Tj?      •    i         i.       "ii  i»  personalty  on 

interest  is  given  (ff),  or  even  a  life  interest  with  a  power  of  alienation, 
disposition  by  deed  or  will  (6),  a  gift  over  if  the  legatee  disposes 
of  his  interest  is  void.  Bradley  v.  Peixofo,  3  Ves.  324 ;  //*  re 
Jones's  Will,  23  L.  T.  211 ;  Metcnlfe  v.  Metcalfe,  43  Ch.  D.  633; 
In  re  Bourke's  Trmts,  27  L.  R.  Ir.  573  {a) ;  Re  Woldenholme ; 
Marshall  v.  Aizleirood,  43  L.  T.  752.  (6). 

It  is,  however,  clear  that  absolute  interests  in  personalty.  Gift  over  on 

-,     .1  .    t  1*  1  1*  1'  alienation 

whether  vested  or  contingent,  may  be  given  over  upon  aliena-  before  time  of 
tion  before  the  time  of  possession.     Kearsley  v.    Woodcock,  3  distribution. 
Ha.  185  ;  Re  Payne,  25  B.  556 ;  Pearson  v.  Dolman,  3  Eq.  315 ; 
In  re  Porter;   Coulson  v.  Capper,  (1892)  3  Ch.  481. 
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ChAp.  ZLVI.  2.  A  condition  giving  over  an  estate  in  fee  on  bankruptcy 
Defeasance  on  of  the  devisee  is  void.  In  re  Mac/iu,  21  Ch.  D.  838;  In  re 
bankruptcy,     j),^^^^/^  .  Dugdale  V.  Dugdak,  38  Oh.  D.  176. 

Gift  oyer  if  3.  A  gift  over,  if  a  devisee  or  legatee,  to  whom  an  absolute 

lefiratee  dies 

intestate.  interest  is  given,  does  not  dispose  of  his  interest  or  dies  intes- 
tate, or  dies  before  selling  his  interest,  is  void  both  as  regards 
realty  and  personalty.  Gulliver  v.  VauXy  8  D.  M.  &  G.  167,  n.; 
Holmes  v.  Godson^  8  D.  M.  &  G.  152 ;  Barton  v.  Barton^  3 
K.  &  J.  612 ;  Lightbonrne  v.  Gill,  3  B.  P.  C.  2o0  ;  Re  Mort lock's 
Trusts,  3  K.  &  J.  456  ;  Be  Yaldcn,  1  D.  M.  &  G.  53 ;  Watkins 
V.  Williams,  3  Mac.  &  G.  622  ;  Henderson  v.  Cross,  29  B.  216 ; 
Perry  v.  Merritt,  18  Eq.  152 ;  In  re  Wilcocks^s  Settlement,  1 
Ch.  D.  229 ;  In  re  Jenkins  Trusts,  23  L.  R.  Ir.  162  ;  Stretion 
V.  Fitzgerald,  23  L.  R.  Tr.  310,  466;  Parnell  v.  Boyd,  (1896) 
2Ir.  571;  In  re  Dixon;  Dixon  v.  Charlesicorth,  (1903)  2  Ch. 
458 ;  In  re  Hanhury,  Hanhury  v.  Foster,  (1904)  1  Ch.  415. 

So  a  direction,  following  a  devise  to  tenants  in  common  in 
fee,  that  if  no  distribution  should  be  made  during  the  lives 
of  the  tenants  in  common  the  property  should  devolve  to  their 
children  is  invalid.     Shatc  v.  Ford,  7  Ch.  D.  6C9. 

Such  conditional  gifts  over  are  good  according  to  Scotch  law. 
Barstow  v.  Pattison,  L.  E.  1  H.  L.  Sc.  392. 

After  a  devise  to  A  and  his  heirs,  a  gift  over  if  A  shall  die 
without  lea%T[ng  lawful  issue  to  his  next  heir-at-law  is  void. 
In  re  Parry  and  Daggs,  31  Ch.  D.  130;  see  Gulliver  v.  Vaux, 
8  D.  M.  &  G.  167,  n. 

It  has  been  held,  that  a  gift  over  if  the  legatee  does  not 
dispose  of  his  interest,  does  not  become  valid  by  his  death  in 
the  testator's  lifetime.  Hu^hes_y^^Fllts,  20  B.  193 ;  Greated  v. 
Greated,  26  B.  621.  These  cases  werefoHowed  in  In  re  Jenkins 
Trusts,  23  L.  R.  Ir.  162;  but  they  were  doubted  in  In  re 
Stringer,  6  Ch.  D.  1,  and  disapproved,  if  not  directly 
overruled,  in  In  re  Loicman;  Devenish  v.  Pester^  (1895)  2 
Ch.  348. 
Gift  oyer  if  4.  A  gift  over  in  the  event  of  a  previous  gift  being  void  at 

S'yoid?*  1*^   ^^  ^^   equity  is  good.     De    Themmines  v.   De  Bonneral, 

5   Russ.  288 ;    In   re    Crawshay ;    Crawshay  v.   Craicshay,  43 
Ch.  D.  615. 
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6.  A  tenant  in  tail  cannot  by  condition  subsequent  be  pre-  Chap.  XLVI. 
vented  from  barring  his  estate  tail.  Dawkim  v.  Lord  Penrht/n,  Condition  not 
4  App.  C.  51 ;  see  ifUbank  v.  Vane,  (1893)  3  Ch.  79.  ^  ^"  ^^'^• 

A  condition   intended  to  determine  an  estate  tail  in  part  Condition 
only,   for    instance,   a   clause   directing   that  the   interests   of  an  estate  tail 
tenants  in  tail  shall  cease  as  concerns  the  rights  and  interests  ^  P**^* 
of  the  person  making  default,  but  not  farther  or  otherwise,  is 
void.     Sn/wour  v.  Venwn,  10  Jur.  N.  S.  487  ;  12  W.  E.  729. 

A  condition   in  certain  events  determining   estates  tail,  as  Estate  taU  to 
if  the  tenant  in  tail  were  dead,  will  be  made  good  by  supplying  ^nanUn  teU^ 
the   words   dead   without  issue.     Ant  ley  v.  Earl  of  Essex,  18  were  dead. 
Eq.  290. 

But,  if  an   absolute   interest  has  been  given,  such  a  con-  Absolute 
dition   will  be  ineffectual,  since  the  legatee's  interest  would  directed  to 
not    determine   with   his    death,   and,    therefore,   the   interest  ^o^*^^^^ 
directed  to   cease  is  not  the  exact  interest  previously  given,  dead. 
Bird  V.  Johnson,  18  Jur.  976 ;    Gates  Trusts,  2  H.  &  M.  46 ; 
33   L.   J.   Ch.   495;    Mmgrave    v.    Brooke,   26   Ch.   D.   792. 
See  In    re    CornicalUs ;     CornicalUs    v.    Wykeham-Martin,    32 
Ch.  D.  388. 

6.  So,   too,   when   vested   interests  have   once   been   given.  Conditions 
restrictions  postponing  the  enjoyment  of  the  property  beyond  enjoyment      . 
the  age  of  twenty-one  are  void,  unless  the  property  is  otherwise    ^^^^ 
disposed  of  in  the  meantime.     Saunders  v.  Vautler,  Cr.  &  Ph. 

240  ;  Roeke  v.  Rocke,  9  B.  66 ;  Re  Young's  Settlement,  18  B.  199 ; 
Gosling  v.  Gosling,  Johns.  265  ;  Wharton  v.  Masterman,  (1895) 
A.  C.  186 ;  In  re  Couturier ;  Couturier  v.  Shea,  (1907)  1  Ch. 
470. 

7.  A  provision  cutting  down  legacies,  if  the  legatees  should  Embracing: 
embrace  a  religious  life,  has  been  held  to  be  repugnant  and 

void.     In  re  Thompson ;  Griffith  v.  Thompson,  44  W.  E».  582. 


Forfeiture  on  Alienation,  Bankruptcy,  &c. 

Where   property  is   given   over    upon   alienation  the   term  Meaning^  of 
includes  only  voluntary  alienation,   and  not   a  hostile  bank-  alienatlor. 
ruptcy.      Lear  v.  Leggett,  1  R.  &  M.  690 ;  Pym  v.  Lockyer,  12 
Sim.  394;  Graham  \.  Lee,  23  B.  388;  Re.  Kelly  s  Settlement; 
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Chap.  XLVI. 


Warrant  of 
attomej. 


Mortgage. 


Assignment 
on  trust  for 
assignor. 


Income 
accrued  due. 


Gramishee 
order. 


"Door 
guffer." 


TFesf  V.  Turner,  59  L.  T.  494  ;  Re  Harvey;  Ex  parte  Pijrley  v. 
Harcey,  60  L.  T.  710 ;  37  W.  R.  620 ;  see  Coojyer  v.  Wyatt,  5 
Mad.  482. 

But  the  presentation  of  a  petition  by  the  legatee  under  the 
Insolvent  Debtors  Act,  or  under  the  arrangement  clauses  of  the 
Bankruptcy  Act,  1869,  is  a  voluntary  alienation.  Shee  v. 
Ilale,  13  Ves.  40 1;  Brandon  v.  Aston,  2  Y.  &  C.  C.  24; 
Churchill  v.  Marks,  1  Coll.  441 ;  Martin  v.  Margham,  14  Sim. 
230 ;  Rochford  v.  Harkman,  9  Ha.  475 ;  //*  re  Amher^fs 
Trusts,  13  Eq.  464;  see  Ex  parte  Da  tees;  In  re  Moon,  17 
Q.  B.  D.  275. 

The  presentation  by  the  debtor  of  a  petition  under  the 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  is  not  by  itself  an 
alienation,  but  if  followed  by  adjudication  it  is.  Ex  parte 
Dawes ;  In  re  Moon,  17  Q.  B.  D.  275 ;  In  re  Cotgrave  ;  Mynors 
V.  Cotgrave,  (1903)  2  Ch.  705;  see  In  re  Riggs;  Ex  2)arte 
Lovell,  (1901)  2  KB.  16. 

The  execution  of  a  warrant  of  attorney  for  a  debt  is  not  a 
charging  within  the  meaning  of  a  forfeiture  clause.  Civft  v. 
Lumley,  6  H.  L.  6r2 ;  Aci^ion  v.  Holmes,  1  J.  &  H.  530. 

Possibly  a  mortgage  is  not  in  itself  an  alienation.  Josef  v. 
Mulder,  (19J3)  A.  C.  190. 

An  assignment  to  trustees  upon  trust  for  the  assignor  is  not 
a  disposition  by  him  within  such  a  forfeiture  clause.  Lockicood 
V.  Sikes,  51  L.  T.  562;  In  re  Tancred^s  Settlement;  Somercille 
V.  Tancred,  (1903)  1  Ch.  715. 

Gifts  over  upon  alienation  are  directed  against  disposing  of 
the  property  by  way  of  anticipation ;  they  do  not,  unless  the 
language  is  very  clearly  expressed,  apply  to  dispositions  of 
income  already  accrued  due.  In  re  Stulz^s  Trusts,  4  D.  M.  &  G. 
404 ;  Sutton,  Cardcn  if  Co,  v.  Goodrich,  80  L.  T.  765 ;  see  In  re 
Samj)8on;  Sampson  v.  Sampson,  (1696)  1  Ch.  630;  Durran  y. 
Durran,  91  L.  T.  187,  819. 

A  garnishee  order,  therefore,  which  only  affects  income 
actually  accrued  due,  does  not  work  a  forfeiture.  In  re  Oreen- 
wood;   Sutclifey,  Gledhill,  (1901)  1  Ch.  887. 

If  the  property  is  given  over  if  the  legatee  should  "  do  or 
suffer."  or  "  do  or  permit,"  anything  whereby  the  property 
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would  be  vested  in  another,  this  includes  a  hostile  bankruptcy.    Cliap.  ZLVI. 
RqffeyY.  Bent,  3  Eq.  759 ;  Ex  parte  Eyston ;  In  re  Throchmarton^ 
7Ch.  D.  145. 

Under  similar  words  the  issue  of  a  writ  of  sequestration 
against  the  legatee  has  been  held  to  work  a  forfeiture.  Dixon 
V.  Roice,  35  L.  T.  649. 

A  gift  over,  if  the  legatee  does  or  suffers  something  whereby  **  Payable  to 

or  V68f<ed  in  ' 

the  property  would  "  become  payable  to  or  vested  in  '  another, 
includes  a  recei\'ing  order  in  bankruptcy  {a)  but  not  a  Scotch 
sequestration  (6),  nor  an  adjudication  in  bankruptcy  in  New 
Zealand  of  a  domiciled  Englishman  {c).  In  re  Sartoris^s  Estate ; 
Sartoris  v.  SartoriSj  (1892)  1  Ch.  11  ;  see  Ex  parte  Dawes;  In  re  . 

MooUy  17  Q.  B.  D.  275  {a) ;  lie  James;  Clutterbiick  v.  James^ 
62  L.  T.  454  {h) ;  In  re  Ilayicard;  Haytcard  v.  Uayward^  (1897) 
1  Oh.  905(6?).  See  also  In  re  Brewer'* h  Settlement;  Morton  y, 
Biackmore,  (1896)  2  Ch.  503. 

A  gift  over  upon   incumbering  takes  effect,  if  the  legatee  Gift  over  on 
executes  a   charge,   which  is  accepted   by  the   incumbrancer,  takes  effect 
though  upon  hearing  of  the  forfeiture  clause  he  disclaims  the  incumbrancer 
charge.    Rarst  v.  Hurst,  21  Ch.  D.  278 ;  In  re  Baker;  Baker  v.  ^f^{T^ 
Baker,  (1904)  1  Ch.  157.  "°""^' 

A  clause  forfeiting  an  annuity  on  an  attempt  to  sell  it  takes 
effect  if  the  annuitant  petitions  for  the  benefit  of  the  Insolvent 
Debtors  Act.     Martin  v.  Margham,  14  Sim.  230. 

A  gift  over  if  the  legatee  does  or  suffers  anything  whereby  If  legatee 

deDfived  or 

he  would  be  deprived  or  liable  to  be  deprived  of  the  enjoy-  Habletobe 
ment  of    the   property,   takes  effect  upon  presentation   of   a    ^^"^^    ' 
bankruptcy   petition.     //*   re  Loftiis-Otway ;   Otway   v.   Otway, 
(1895)  2  Ch.  235. 

A  gift  over  if  the  legatee  should  attempt  to  assign  or  charge  Attempt  to 
his  legacy  takes  effect,  if  the  legatee  executes  a  settlement 
purporting  to  assign  it,  although  the  assignment  is  by  law 
inoperative  («) ;  but  it  does  not  take  effect  on  his  executing 
a  document  purporting  to  be  an  equitable  assignment  if 
he  had  no  intention  to  create  a  charge  by  the  document  (^). 
In  re  Porter;  Couhon  v.  Capper,  (1892)  3  Ch.  481;  see 
In  re  Tancred^s  Settlement;  Somervilk  v.  Tancred,  (1903) 
1    Ch.   715(a);   In   re   Sheward :   Sheward  v.   Brown^   (1893) 
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Takisgin 
execataon. 


Deed  of 
inspectoi^liip 


Chmp.  XLVI.    3   Ch.  502  (ft)  ;  see   Re  Spearman ;    Spearman  v.  LoicndeSy  82 
L.  T.  302. 

A  settlement  of  property,  to  which  the  settlor  will  be  entitled 
under  A's  will,  will  not  include  a  life  interest  given  by  A,  but 
subject  to  forfeiture  on  attempted  alienation.  In  re  Craicshay ; 
Walker  v.  Cratcshai/,  (1891)  3  Ch.  176. 

Anticipation.  A  gift  over.  On  anticipating  a  life  interest  given  without 
power  of  anticipation  does  not  take  effect  on  the  execution  of 
a  mortgage  during  coverture.  In  re  Wormald ;  Frank  v. 
ilnzccn,  43  Ch.  D.  630. 

A  gift  over,  if  tlie  life  interest  of  the  beneficiary  "  should  be 
taken  in  execution  by  any  process  of  law,"  applies  to  equitable 
execution.     Blachnan  v.  Fysh,  (1892)  3  Ch.  209. 

The  execution  of  a  deed  of  inspectorship  is  not  within  a 
gift  over  in  the  event  of  the  legatee  taking  the  benefit  of  any 
Act  for  the  relief  of  insolvent  debtors.  Montefiore  v.  Enf/ioren, 
5  Eq.  3o. 

As  to  the  meaning  of  alienation,  see  Athon  v.  HolmeSy  1 
J.  &  II.  530,  p.  540. 

The  expression  legal  disability  means  a  disability  arising 
from  act  of  law  and  does  not  include  a  disability  arising  from 
the  act  of  the  legatee.  In  re  Caretc ;  Carcic  v.  CareiCy  (189G) 
2Ch.  311, 

Insolvency  has  no  technical  meaning,  but  means  inability 
to  pay  debts.  Frtman  v.  Boicen^  35  B.  17 ;  Re  Muggeridgv^ 
Joh.  625 ;  29  L.  J.  Ch.  288 ;  see  De  Tasfef  v.  Le  Tavernier, 
1  Koe.  li)l ;  Bilhnn  v.  Crof7s,  15  Eq.  314;  Nixon  v.  Verry^ 
20  Ch.  D.  1JH5. 

A  dtH^laration  of  insolvency  in  S.  Australia  is  insolvency 
within  the  mecming  of  a  gift  over  upon  insolvency.  Aybcin\ 
TrusU,  10  Eq.  oS'^\  see  In  re  Levy's  Trusts,  30  Ch.  D.  119  ; 
In  re  Brou'f/ifon  ;  Peaf  v.  Broughtony  57  L.  T.  8. 

A  gift  over  of  a  life  interest  given  to  the  testator's  widow 
in  the  event  of  her  doing  anything,  whereby  she  would  be 
deprived  of  the  right  to  receive  the  rents,  took  effect  under  the 
old  law  upon  the  marriage  of  the  widow  without  making  any 
settlement,     Crarcn  v.  Brady,  4  Eq.  209 ;  4  Ch.  296. 


lie^I  dis- 
abilitj. 


McaniDir  of 
instil  vency. 


Marriage. 
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The  exeoution  of  an  irrevocable  power  of  attorney  to  receive   Chap.  XLVI. 
an  annuity  is  within  a  clause  of  forfeiture  in  the  event  of  Power  of 
assignment  or  disposition  by  way  of  anticipation.     Oldham  v. 
OhUmm,  3  Eq.  404. 

"VMiere  the  property  is  given  over  upon  bankruptcy,  the  gift  Gift  over 
over  prima  facie  includes  a  bankruptcy  which  takes  place  after  ruptcy  in- 
the  date  of  the  will  and  is  subsisting  at  the  testator's  death,  gJbsisthiir 
notwithstanding  strong  words  of   futurity.     Yarnold  v.  Moor-  bankruptcy. 
Jwme,  1  R.  &  M.  364 ;  Metcalfe  v.  Metcalfe,  (1891)  3  Ch.  1. 

And  it  has  been  held  to  include  a  bankruptcy,  which  took 
place  before  the  date  of  the  will,  and  was  subsisting  at  the 
death.  Manning  v.  Chambers,  1  De  G.  &  S.  282 ;  Seymour  v. 
LucaSy  1  Dr.  &  Sm.  177;  Trappes  v.  Meredith  (No.  2),  10  Eq. 
604 ;  7  Ch.  248;  see  Went  v.  Williams,  (1899)  1  Ch.  132. 

But  the  same  construction  will  not  be  applied  to  a  gift  over 
on  marriage  without  consent,  though  it  is  coupled  with  bank- 
ruptcy and  alienation.  In  re  Chapman ;  Perkins  v.  Chapman, 
(1904)  1  Ch.  431,  affirmed  Chapman  v.  Perkins,  (1905)  A.  C. 
106. 

Since  the  object  of  the  gift  over  is  merely  to  preserve  the  a  bankruptcy 
property  from  going  to  strangers,  if  the  bankruptcy  is  annulled  forTthe  time 
before  any  payment  accrues  due,  the  forfeiture  does  not  take  of  distribution 

•^    ^  *^  '       ^  will  not  work 

effect.  White  v.  Chitty,  L.  R.  1  Eq.  372  ;  Lloyd  v.  Lloyd,  L.  R.  a  forfeiture. 
2  Eq.  722  ;  Trajijm  v.  Meredith,  9  Eq.  229 ;  Li  re  Parnham's 
Tinists,  46  L.  J.  Ch.  80;  13  Eq.  413  ;  Samuel  v.  Samuel,  12 
Ch.  D.  152  ;  see  Robins  v.  Rose,  43  L.  J.  Ch.  334  ;  Robn'tson  v. 
Richardson,  30  Ch.  D.  623 ;  Re  Broughton ;  Peat  v.  Broughton, 
bl  L.  T.  8;  In  re  Loftus-Otway ;  Oticay  v.  Oticay,  (1895)  2 
Ch.  235. 

In  the  ease  of  an  immediate  gift,  it  appears  the  forfeiture  will 
not  take  effect  where  the  bankruptcy  is  annulled  within  a  year 
from  the  testator's  death  if  there  is  no  right  to  any  payment  till 
then.  Lloyd  v.  Lloyd,  L.  R.  2  Eq.  722  ;  Ancona  v.  Waddell, 
10  Ch.  D.  1 07. 

This  principle  would  not  apply  if  one  of  the  terms  of  the 
annulment  is,  that  the  dividends  accruing  up  to  that  time 
should  be  paid  to  the  assignee.  In  re  Parnham^s  Trusts,  13 
Eq.  413. 
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CONDITIONS  SUBSEQUENT. 


Bankmptcj 
duriog  prior 
life  estate. 


Chap.  XLVI.  These  principles  have  no  application  where  the  freedom  from 
bankruptcy  is  a  condition  precedent  to  the  vesting.  Cox  v.  Fon- 
blauque^  6  Eq.  482 ;  see  Samuel  v.  Samuel,  supra. 

Similarly,  if  the  life  interest  given  over  on  bankruptcy  is 
subject  to  a  prior  life  interest,  the  gift  over  takes  effect  on  a 
bankruptcy  during  the  life  of  the  prior  tenant  for  life.  Sharj) 
V.  Casscrafy  20  B.  470 ;  Muggeridge*^  Trusts,  Johns.  625. 

And  a  gift  over  upon  bankruptcy  will  carry  over  an  accrued 
share  directed  to  go  in  the  same  manner  as  the  original  share, 
though  not  accruing  till  after  bankruptcy.  Dorsett  v.  Dorsett, 
30  B.  250. 

In  the  case  of  forfeiture  by  bankruptcy,  the  forfeiture  takes 
effect  as  from  the  act  of  bankruptcy,  and  not  as  from  the 
adjudication.     Montefiore  v.  GuedaUa,  (1901)  1  Ch.  435. 

A  proviso  for  cesser  if  the  beneficiary  "  should  by  his  own 
act  or  by  operation  of  law  be  deprived  of  the  absolute  personal 
enjoyment "  of  his  interest  does  not  take  effect  by  the  beneficiary 
being  convicted  of  felony  and  sentenced  to  penal  servitude.  Be 
Dash ;  Barleij  v.  King,  oT  L.  T.  219. 


Date  from 
which 
forfeiture 
takes  effect 

Penal 
servitude. 


Separate 
estate. 


Separate  Use. 

Under  the  Manied  Women's  Property  Act,  1882  (45  &  46 
Vict.  c.  75),  s.  2,  every  woman  married  since  the  Act  may  hold 
as  her  separate  property,  and  dispose  of  as  if  she  were  a  feme 
sole,  all  real  and  personal  property  belonging  to  her  at  the 
time  of  her  marriage  or  acquired  or  devohdng  upon  her  after 
marriage. 

And  by  sect.  5,  every  woman  married  before  Ihe  Act  may 
hold  and  dispose  of  in  manner  aforesaid,  as  her  separate  pro- 
perty, all  real  and  personal  property,  the  title  to  wl:ich  accrues 
after  the  commencement  of  the  Act. 

Where  a  married  woman  is  entitled  before  the  commencement 
of  the  Act  to  a  reversionary  interest  in  property  which  falls  into 
possession  after  the  commencement  of  the  Act,  or  to  land  which 
is  sold  under  an  overriding  power  after  the  commencement  of 
the  Act,  her  title  does  not  accrue  after  the  commencement  of  the 
Act  {a)  ;  but  a  mere  spes  suecessionis  before  the  commencement 
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of  the  Act  as  one  of  the  next  of  kin  of  a  living  person,  under  a   Cliap.  XLVI. 
gift  in  favour  of  next  of  kin,  is  not  a  title  at  all  (b),     licid  v. 
Reid,  ai  Ch.  D.  402  ;    In  re  Bacon;  Toovey  v.  Turner,  (1907)  1 
Ch.  475  {a)  ;  In  re  Parsons ;  Stockley  v.  Parsons,  45  Ch.  D.  51, 
not  following  In  re  Beaupr^^s  Trusts,  21  L.  R.  Ir.  397  (h). 

In  the  cases  above  mentioned  a  married  woman  may  take 
and  dispose  of  the  legal  estate  in  land,  without  deed  acknow- 
ledged, if  it  is  vested  in  her  in  her  own  right  or  as  mortgagee, 
but  not  if  it  is  vested  in  her  as  trustee,  unless  she  is  a  bare 
trustee  within  the  meaning  of  sect.  16  of  the  Trustee  Act,  1893 
(66  &  67  Vict.  c.  53).  In  re  Drummond  and  Davie's  Contract, 
(1891)  1  Ch.  524;  In  re  Harhiess  and  AUsopp,  (1896)  2  Ch. 
358  ;  In  re  Brooke  and  Frernlin,  (1898)  1  Ch.  647  ;  In  re  How- 
(jateand  Oshorn,  (1902)  1  Ch.  451 ;  In  re  West  and  Hardy,  (1904) 

1  Ch.  145. 

The  Act  does  not  affect  the  husband's  right,  on  his  wife's 
death,  to  her  undlsposed-of  personalty,  nor  destroy  his  tenancy 
by  the  curtesy  in  her  undisposed- of  real  estate.  In  re 
Lamberfs  Estate ;  Stanton  v.  Lambert,  39  Ch.  D.  626  ; 
Surman  v.  Wharton,  (1891)  1  Q.  B.  491;  Hope  v.  Hope,  (1892) 

2  Ch.  336. 

Before  the  Married  Women's  Property  Act,  1882,  it  was  Separate  use. 
settled  that  the  corpus  as  well  as  the  income  of  real  or  personal 
estate  might  bo  given  to  the  separate  use  of  a  married  woman. 
Taylor  v.  Meads,  4  D.  J.  &  S.  6l'7 ;    Cooper  v.  MacJonald,  7 
Ch.  D.  288. 

If  she  disposed  of  land  settled  to  her  separate  use,  her  dis- 
position defeated  the  husband's  title  by  the  curtesy.  Cooper  v. 
Macdonald,  supra. 

The  separate  use  may  of  course  be  so  framed  as  to  apply 
to  income  or  to  the  rents  and  profits  only,  and  not  to  the 
corpus  {a),  or  it  may  be  limited  to  a  particular  coverture  (6). 
Crosby  v.  Church,  3  B.  485 ;  Ilanchett  v.  Briscoe,  22  B.  496 ; 
Troutbed*  v.  Boughey,  L.  R.  2  Eq.  534  {a) ;  Shute  v.  Hogge,  58 
L.  T.  546  (6). 

In   case>s  not  within   the  Married  Women's  Property  Act,  ?®P*'*J?"^ 
1882,  the  effect  of  the  separate  use  as  regards  the  capital  is  to  Married 

ii  'J  !•   1-  -i'  Women's 

give  the  married  women  a  power  oi  disposition.  Property  Act, 

1882. 
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Chap.  ZLVI. 


Effect  of 
Heparate  use 
on  curtesy. 


Ghattela  real 
to  separate 
use. 


Chattels  in 
possessioD. 


What  words 
create  a 
separate  use. 


If  the  married  woman  does  not  exercise  her  power  of 
disposition  the  separate  use  is  exhausted,  and  upon  her  death 
the  husband's  rights  revive. 

Therefore,  in  the  case  of  land  given  to  the  separate  use  of  a 
married  woman  who  dies  without  making  a  disposition,  the 
husband  is  entitled  to  an  estate  by  the  curtesy.  RoherU  v. 
DixiceU,  1  Atk.  607 ;  Follett  v.  Tyrer,  14  Sim.  125 ;  Appleton 
V.  Rowley,  8  Eq.  139;  Cooper  v.  Macdonald,  7  Ch.  D.  288; 
overruling  Hearle  v.  Greenbanky  3  Atk.  675,  715,  716;  1  Ves. 
Sen.  298,  and  Moore  v.  Webster,  3  Eq.  267. 

The  case  of  Bennett  v.  Davis,  2  P.  W.  316,  is  sometimes 
cited  as  an  authority,  that  an  express  declaration,  that  curtesy 
is  not  to  attach  to  lands  given  to  the  separate  use  of  a  married 
woman,  would  be  effectual^  where  no  disposition  is  made  of  the 
lands.  The  question  did  not  arise  in  the  case,  as  both  husband 
and  wife  were  alive. 

Chattels  real  belonging  to  the  wife  to  her  separate  use  vest  in 
the  husband,  jure  mariti,  if  she  dies  without  disposing  of  them. 
Archer  v.  Lavendei^  I.  R.  9  Eq.  220. 

And  it  seems  chattels  in  possession  belonging  to  the  wife  to 
her  separate  use,  and  not  disposed  of,  belong  to  the  husband 
without  the  necessity  of  taking  out  administration  to  the 
wife.  Molony  v.  Kennedy,  10  Sim.  254;  Bird  v.  Peagrunij 
13C.  B.'639. 

In  cases  not  within  the  Married  Women's  Property  Act, 
1882,  the  marital  right  will  be  held  to  be  excluded  only  by  a 
clear  indication  of  intention  to  exclude  it. 

The  word  "  separate "  is  sufficient  for  this  purpose, 
whether  the  legatee  is  married  or  not.  Archer  v.  Rorke, 
7  Ir.  Eq.  478. 

On  the  other  hand,  such  words  as  "own  use,"  "absolute 
use,"  or  to  pay  to  "her  own  proper  hands,"  are  not  enough, 
whether  the  legatee  is  married  or  single,  or  whether  trustees 
are  interposed  or  not.  Rycroft  v.  Christy,  3  B.  238 ;  Tykr  v. 
Luke,  2  R.  &  M.  183 ;  Bkcklow  v.  Iaiu:s,  2  Ha.  49 ;  Taylor 
V.  Stainton,  2  Jur.  N.  S.  634;  JFills  v.  Sayer,  4  Mad. 
409 ;  Roberts  v.  Spicer,  5  Mad.  491 ;  Beales  v.  Spencer ^  2 
T.  &  C.  0.  651. 
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But  if  the  legatee  is  married  at  the  time  and  the  legacy  is  Chap,  xlvi. 
directed  to  be  at  her  own  disposal^  a  separate  use  is  created.  DiBposal. 
Kirk  V.  Pauliuy  7  Vin.  Ab.  95,  pi.  43;   Prichard  v.  Amea^ 
T.  &  R.  222 ;  Bland  v.  Dawes,  17  Ch.  D.  794. 

DirectionB  that  the  receipt  of  a  legatee,  ''  notwithstanding  Separate 
coverture,"  and  that  her  "  sole  and  separate  receipt "  should  '^^^^  * 
be  a  good  discharge,  have  been  held  to  create  a  separate  use. 
Cooper  V.   Welhy  11  Jur.  N.  S.  923;  In  re  Molyneuxa  Estate^ 
I.  R.  6  Eq.  411. 

The  same  has  been  held  where  the  legatee  was  married,  and 
her  receipt  was  declared  to  be  a  sufficient  discharge.  Lee  v. 
Prideaux,  3  B.  0.  0.  381 ;  Re  Larimer,  12  B.  521. 

And  where  a  legacy  was  given,  if  husband  and  wife  should 
not  be  living  together,  half  to  the  husband  and  half  to  the  wife 
absolutely,  the  wife  took  to  her  separate  use.  Slmcell  v. 
BicarHs,  Johns.  172. 

So,  too,  a  direction  that  the  devisee  is  to  receive  the  rents 
herself)  whether  married  or  single,  creates  a  separate  use. 
Ooulder  v.  Camm,  1  D.  F.  &  J.  146. 

Probably  a  gift  for  the  maintenance  and  support  of  a  woman  Maintenance. 
referred  to  by  the  testator  as  married  would  create  a  separate 
use.    Darley  v.  Barley,  3  Atk.  399 ;    Cape  v.  Cape,  2  T.  &  0. 
Ex.  543 ;  see  Wardle  v.  Claxton,  9  Sim.  524. 

And  a  power  given  to  trustees  to  apply  income  for  the 
maintenance  and  support  of  a  widow  authorises  payment  of  the 
income  to  her  separate  use.  Austin  v.  Austin,  4  Gh.  D.  233  ; 
see  In  re  Peacock's  Trusts,  10  Oh.  D.  490. 

The  word  "  sole "  may  in  some  cases  be  sufficient  to  create  Effect  of  the 
a    separate    use,  but  pi'imd  facie    it  has  no  such  technical  in  creating  a 
meaning,  and  the  burden  of  proof  is  upon  those  who  assert  it  s^P*'^*®  ^^e. 
has.     Lewis  v.  Mathews,  L.  R.  2  Eq.  177;   Massey  v.  Rowen, 
I.  R.  1  Eq.  110 ;  L.  R.  4  H.  L.  288. 

In  a  marriage  settlement,  where  the  whole  object  is  to  secure 
to  the  wife  a  separate  estate,  the  word  may  have  the  force  of 
separate.     Ex  parte  Ray,  1  Mad.  199. 

But  in  a  will  where  no  such  intention  can  be  presumed, 
further  indication  is  necessary. 

T.W.  T  T 


642  cx)NDrnoNS  subsequent. 

CbAp.  XLYI.  a.  A  gift  to  "  A,  the  wife  of  B,  for  her  sole  use,"  creates 
a  separate  use.  Inglefield  v.  Coghlan,  2  Coll.  247;  Farrow 
V.  Smith,  W.  N.  1877,  21 ;  In  re  Amies'  Estate;  Milner  v. 
Milner,  W.  N.  1880,  16 ;  Bland  v.  Dawes,  17  Ch.  D.  794. 

b.  The  same  has  been  held  where,  though  the  legatee 
was  not  in  the  gift  to  her  referred  to  as  married,  it  appeared 
from  other  parts  of  the  will  that  she  was  a  married  woman. 
Green  v.  Britten,  1  D.  J.  &  S.  649;  Hartford  v.  Potcer, 
I.  R.  2  Eq.  204. 

But  this  is  not  the  case  if  the  legatee  be  the  testator's  own 
wife,  so  that  she  must  be  discovert  when  the  will  takes  effect. 
Gilbert  v.  Lewis,  1  D.  J.  &  S.  38 ;  Green  v.  Marsden,  1  3>r.  646. 

c.  If  the  legatee  is  unmarried  at  the  time,  but  the  testator 
shows  that  he  contemplates  her  marriage,  and  expressly 
wishes  to  guard  against  the  claims  of  a  future  husband,  the 
same  effect  wiU  follow.  Ex  parte  Killick,  3  M.  D.  &  De  G. 
480  ;  /;*  re  Tarsctfs  Trust,  L.  B.  1  Eq.  561 ;  see  Baher  v.  Ker, 
11  L.  R  Ir.  3. 

d.  So,  too,  if  a  trust  is  created  confined  to  the  particular  gift, 
and  no  other  motive  for  it  is  discernible.  Adamson  v.  Armitage, 
19  Ves.  416. 

But  the  mere  interposition  of  trustees  will  not  give  the  word 
the  force  of  separate,  if  the  trust  is  created  for  the  general 
purposes  of  the  will,  and  not  confined  to  the  particular  gift. 
MasHcy  v.  Rowen,  L.  E.  4  H.  L.  288, 


Restraint  upon  Anticipation. 

Restraint  ^  married  woman  may  be  restrained  from  anticipating  the 

'^^n"*^""  rents  and  profits  of  real  estate  and  the  income  of  personalty 
given  to  her  separate  use;  a  restraint  upon  anticipation  may 
also  be  imposed  upon  corpus. 

A  married  woman  cannot  get  rid  of  the  restraint  by  admission 
or  estoppel  or  in  any  other  way  by  her  own  act.  Lady  Batetnan 
v.  Fabef^,  (1898)  1  Ch.  144. 

A  restraint  upon  anticipation  imposed  by  the  will  of  an 
English  testator  binds  a  legatee  domiciled  in  a  country  where 
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such  a  restraint  is  not  recognised.     Peillon  v.  Brooking^  25   Chap.  XLVI. 
B.  218. 

The  restraint  can  only  be  imposed  upon  property  belonging 
to  the  separate  use,  whether  by  virtue  of  the  Married  Women's 
Property  Act  or  otherwise.  Baggett  v.  Meux^  1  Coll.  138 ; 
Stogdon  v.  Lee^  (1891)  1  Q.  B.  661 ;  In  re  Lumley ;  Ex  parte 
Hood  Barrsy  (1896)  2  Ch.  690. 

A  restraint  upon  anticipation  is  not  inconsistent  with  the 
life  estate  being  given  without  impeachment  of  waste.  In  re 
Lumley,  supra. 

If  property  is  given  to  a  married  woman  for  her  separate  use 
for  life  with  power  to  appoint  it  by  deed  or  will,  with  a  direction 
that  an  appointment  by  deed  shall  not  take  effect  till  after  her 
death,  this  direction  does  not  amoimt  to  a  restraint  on  anticipa- 
tion.    Alexander  v.  Toung,  6  Ha.  393. 

A  restraint  upon  anticipation,  applicable  to  the  rents  of  real 
estate  devised  to  a  married  woman  in  tail,  does  not  prevent 
her  from  enlarging  the  estate  tail  to  a  fee  with  her  husband's 
consent.     Cooper  v.  Macdonald,  7  Ch.  D.  289. 

The  case  would  probably  be  the  same  if  the  restraint  upon 
anticipation  were  expressly  applied  to  the  corpus.  Cooper  v. 
Macdonaldj  supra. 

A  married  woman  entitled  to  real  estate  for  life  to  her 
separate  use  without  power  of  anticipation,  with  a  testamentary 
power  of  disposition,  may  release  her  power  under  the  Act  for 
the  abolition  of  fines  and  recoveries.  Heath  v.  Wtckhaniy  5 
L.  E.  Ir.  285. 

In  the  case  of  a  restraint  upon  anticipation  applied  to  the  Resfaraiiit 
corpus  of  real  estate,  the  effect  appears  to  be  to  restrain  the  ^i^usof 
married  woman  from  disposing?  either  of  the  income  of  the  P^og®^ 

*         o  prodacing 

corpus  during  coverture  except  by  will.    Baggett  v.  Meuxy  1  moome. 
Coll.  138  ;  1  Ph.  627. 

In  the  case  of  a  fund  of  personalty  given  to  a  married  woman  Bestraint 
with  a  restraint  upon  anticipation,  a  distinction  has  been  drawn  pationof  fand 
between  a  fund  invested  so  as  to  produce  income,  and  a  gift  of  ^  P®"^^'^*  ^7- 
a  share  of  proceeds  of  sale  or  cash  not  producing  income,  the 
restraint  upon  anticipation  being  held  effectual  in  the  former 
case,  and  ineffectual  in  the  latter.    See  In  re  Ellis  Trusts,  17 

TT  2 
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CONDITIONS  SUBSEQUENT. 


Direction 
to  pay. 


Chap.  XLVI.  Eq.  409 ;  In  re  Croughiotis  Trusts,  8  Ch.  D.  460 ;  In  re  Benton ; 
Smith  V.  Smith,  19  Ch.  D.  277 ;  In  re  Clarke's  Trusts,  21  Ch.  D. 
7J8;  In  re  Tabei-,  Arnold  v.  Kayess,  46  L.  T.  805;  61 
L.  J.  Ch.  721 ;  30  W.  E.  883;  In  re  Coombes;  Coombes  v. 
Parfitt,  W.  N.  1883,  169 ;  see,  too,  Be  Sarel,  4  N.  R  321 ;  10 
Jur.  N.  S.  876;  Be  GaskelVs  Trusts,  11  Jur.  N.  S.  780;  Be 
Sykes  Trusts,  2  J.  &  H.  416. 

This  distinction  is  now  overroled.  The  true  test  is,  does  the 
testator  intend  the  fund  to  be  paid  to  the  married  woman,  or 
does  h^  intend  her  to  enjoy  it  only  in  the  shape  of  income. 
In  re  Bown;  O'Salloran  v.  King,  27  Ch.  D.  411. 

a.  Where  a  fund  is  given  immediately  to  a  legatee  with 
a  direction  to  pay  it  to  her,  the  dii'ection  to  pay  overrides  a 
restraint  on  anticipation.  In  re  Grey's  Settlefnents ;  Aeason  v. 
Oreenicood,  34  Ch.  D.  85,  712  (as  to  the  1,500/.,  which  was  not, 
however,  before  the  Court) ;  In  re  Fearon;  Hotchkin  v.  Mayor, 
45  W.  R  232 ;  Bussell  v.  Laicder,  (1904)  1  Ir.  328. 

b.  But  where  a  fund  is  given  on  trust  for  a  legatee,  a 
restraint  on  anticipation  will  be  effectual ;  and  the  fact  that  the 
fund  is  given  after  a  life  interest  or  a  period  of  accumulation, 
does  not  of  itself  show  that  the  restraint  on  anticipation  was 
meant  to  cease  when  the  fund  fell  into  possession.  In  re  Grey's 
Settlements,  supra;  In  re  Tippetts  and  Newbould's  Contract,  37 
Ch.  D.  444 ;  Be  Hobnes ;  Hallorn  v.  Hohnes,  67  L.  T.  335 ;  see 
In  re  Currey ;  Gibson  v.  Way,  32  Ch.  D.  361. 

In  the  case  of  a  reversionary  interest,  the  restraint  may  be 
intended  to  apply  only  until  it  falls  into  possession.  In  re 
Bown;  O'Halloran  v.  King,  27  Ch.D.  411 ;  Be  Mihcard;  Steed- 
man  V.  Hobday,  87  L.  T.  476. 

Where  there  was  a  direction  to  accumulate  the  income  of  a 
fund  and  the  rents  of  realty  during  the  life  of  an  annuitant 
and  after  her  death  to  stand  possessed  of  the  fund  and  realty 
with  the  accumulations  in  trust  for  a  married  woman,  whom 
the  testator  restrained  from  anticipation  during  the  annuitant's 
life,  it  was  held  that  the  restraint  was  effectual,  and  the  married 
woman  could  not  stop  the  accumulations.  In  re  Spencer; 
Thomas  v.  Spencer,  30  Ch.  D.  183. 


Fand  to  be 
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The  restraint  upon  anticipation  attaches  only  to  the  separate  Chap.  XLVi. 
estate,  and  therefore  determines  with  coverture.     Barton  v.  Determinea 

_^^  ^iritili  cover* 

Briscoe^  Jao.  603 ;  Jones  v.  8altei\  2  B.  &  M.  208 ;   Woodmeston  ture. 
V.  Walker,  2  B.  &  M.  197 ;  see  In  re  Wheeler ;  Briggs  v.  Ryan^ 
(1899)  2  Oh.  717. 

If  nothing  is  done  with  the  property  in  the  meantime  it 
revives  on  future  coverture.  Tullett  v.  Armstrong^  1  B.  1 ; 
4  M.  &  Cr.  390  ;  Scarborough  v.  Borman^  1  B.  34 ;  4  M.  &  Or. 
378 ;  Re  Oaffee,  1  Mac.  &  G.  541 ;  see  Hamilton  v.  Hamilton, 
(1892)  1  Oh.  396. 

The  restraint  may  be  confined  to  marriage  with  a  particular 
husband  by  name.  Morris  v.  Morris,  4  Dr.  33;  Hatches  v. 
Hubbuck,  11  Eq.  5;  see  In  re  Molyheux^s  Estate,  I.  B. 
6  Eq.  411. 

A  sale  or  conversion  of  the  property  destroys  the  separate 
use.     Wright  v.  Wright,  2  J.  &  H.  647. 

Difficulties  have  sometimes  arisen  as  to  what  words  are  neces-  What  words 

create  a 

sary  to  create  a  restraint  on  anticipation.  restxaint  upon 

A  direction  that  there  is  to  be  no  sale  or  mortgage  of  the  ^  ^^  ^^' 
estate  devised  or  the  rents  arising  from  it  during  the  life  of  the 
devisee,  amounts  to  a  restraint  on  anticipation.  Baggett  v. 
Meux,  1  OoU.  138 ;  1  Ph.  627;  Goulder  v.  Camm,  1  D.  F.  &  J. 
146  ;  Steedman  v.  Poole,  6  Ha.  193 ;  see,  however,  Re  Hutchings 
to  Burt,  59  L.  T.  490. 

The  same  has  been  held  of  a  direction  that  the  receipts  of  the 
devisee  alone,  after  the  payment  of  the  rents  devised  shall  have 
become  due,  should  be  sufficient  discharges.  Field  v.  JSmns,  15 
Sim.  375 ;  Baker  v.  Bradley,  7  D.  M.  &  Q.  597 ;  White  v. 
Herrick,  21  W.  B.  454 ;  In  re  Smith ;  Chapman  v.  Wood,  51 
L.  T.  501. 

But  a  direction  to  pay  to  the  legatee  personally,  or  on  her 
receipt  alone,  will  not  restrain  anticipation.  Re  Ross's  Trust, 
1  Sim.  N.  S.  196  ;  Wagstaff  v.  Smith,  9  Ves.  520,  524 ;  Acton 
V.  White,  1  S.  &  St.  429. 

When  the  legatee  has  a  power  to  appoint  the  accruing  rents, 
but  not  by  way  of  anticipation,  and  in  default  of  appointment 
there  is  a  gift  to  her  for  her  separate  use,  the  restraint  upon 
anticipation  applies  only  to  the  exercise  of  the  power.  Barry- 
more  V.  JSllis,  8  Sim.  1 ;  Medley  v.  Horton,  14  Sim.  222, 
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But  if  the  gift  in  default  of  appointment  is  followed  by 
a  receipt  clause  applied  to  the  same  rents  as  those  she  has  power 
to  appoint,  the  restraint  upon  anticipation  will  extend  to  the 
whole  gift.  Moore  v.  Moore^  1  OoU.  54 ;  Brown  v.  JBamJbrdj 
1  Ph.  620. 

A  restraint  upon  anticipation  does  not  affect  income  which 
has  accrued  due  though  not  paid.  Sood  Barra  v.  Heriot^  (1896) 
A.  C.  174 ;  overruling  Cox  v.  Bennett,  (1891)  1  Ch.  617 ;  Sood 
Barrs  v.  Cathcart,  (1894)  2  Q.  B.  559;  PillerH  v.  Bdicards,  71 
L.  T.  788,  so  far  as  contra. 

A  judgment  against  a  married  woman  restrained  from 
anticipation  can  therefore  be  enforced  against  income  due  at 
the  date  of  the  judgment,  but  not  against  income  afterwards 
becoming  due.  In  re  Lumky,  (1896)  2  Ch.  690 ;  Whiteley  v. 
EdwardSy  (1896)  2  Q.  B.  48 ;  BoKtho  ^  Co.  v.  Oidley,  (1905) 
A.  C.  98. 

But  a  married  woman  restrained  from  anticipation  cannot 
assign  an  apportioned  part  of  the  income  accruing  at  the 
date  of  the  assignment.  She  can  onlj  assign  what  has 
actually  become  payable  according  to  the  instrument  imder 
which  it  is  payable.  In  re  Brettle ;  Jollands  v.  Burdett,  2 
D.  J.  &  S.  79. 

Sect.  2  of  the  Married  Women's  Property  Act,  1893  (56  &  67 
Vict.  c.  63),  provides  that  in  any  action  or  proceeding  instituted 
by  a  woman  or  by  a  next  friend  on  her  behalf,  the  Court  may 
order  payment  of  the  costs  of  the  opposite  party  out  of  property 
subject  to  a  restraint  upon  anticipation. 

The  section  applies  to  an  appeal  or  an  application  for  judg- 
ment or  a  new  trial  by  a  married  woman  who  is  plaintiff  in  the 
action  (a),  but  not  to  an  appeal  by  a  married  woman  who  is 
defendant  in  the  action  (6).  Dresel  v.  EllU,  (1905)  1  E.  B. 
574  (a) ;  Hood  Batra  v.  Cathcart,  (1894)  3  Ch.  376 ;  Hood 
Barra  v.  Heriot,  (1897)  A.  C.  177  {b).  See,  too,  Crickete  v. 
Crtckett,  (1902)  P.  177. 

The  order  is  not  a  matter  of  course,  but  the  onus  lies  on  the 
married  woman  to  show  why  the  order  should  not  be  made. 
The  mere  fact  that  the  husband  is  a  co-plaintiff  is  not  a  reason 
for  refusing  an  order.  Paiclei/  v.  Pawky ,  (1905)  1  Ch.  593 ; 
MarcMoneaa  of  Huntly  v.  Qnahell,  (1905)  2  Ch.  656. 
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CHAPTER  XLVII. 

LIMITATIONS  BY  WAY  OP  REMAINDER — DIVESTING. 

I. — What  Cannot  be  Given  Over. 

In  some  things  nothing  less  than  an  absolute  interest  can  be  chap.xivii. 
given. 

There  can  be  no  remainder  in  the  strict  sense  of  the  word  of  Remainder  in 
chattels.    At  law  a  grant  of  chattels  for  life  vests  the  whole 
legal  interest  in  the  tenant  for  life. 

This  rule,  however,  does  not  apply  to  gifts  by  will.  It  has 
long  been  settled,  that  under  a  gift  by  will  of  a  term  to  A  for 
life,  and  after  his  death  to  B,  or  to  the  children  of  A,  the  legal 
interest  passes  by  way  of  executory  devise  to  the  person  entitled 
under  the  will  on  the  death  of  the  tenant  for  life.  Manning^ s 
CasCy  8  Eep.  94  b;  Lampet^s  Casey  10  Rep.  46  b;  Stevenson  v. 
Mayor  of  Liverpool^  L.  E.  10  Q.  B.  81. 

In  some  cases  the  nature  of  the  property  is  such  as  not  to 
allow  of  successive  limitations ;  thus : — 

Things  qucB  ipso  usu  consumuntur  cannot  be  given    over,  Consumable 
unless  they  form  part  of  a  stock-in-trade.     Randall  v.  RusselL  ^^^J^:^^^ 

J  r  '  oe  given  over, 

3  Mer.  190 ;  Andrew  v.  Andrew^  1  Coll.  690  ;  Groves  v.  Wrighty 
2  K.  cSb  J.  347  ;  Bryant  v.  Easterson^  7  W.  E.  298  ;  6  Jur.  N.  S. 
166 ;  Fhillips  v.  Bealy  32  B.  25  ;  Cockayne  v.  Harrison^  13  Eq. 
432 ;  see  Re  EalTs  Willy  19  Jur.  974 ;  Re  Colyery  55  L.  T.  344 ; 
Connolly  v.  ConnoUy,  56  L.  T.  304  ;  Myers  v.  JFashbrooky  (1901) 
1  Q.  B.  360. 

Even  in  the  case  of  stock-in-trade,  if  the  tenant  for  life  is 
not  to  be  liable  for  depreciation,  he  takes  absolutely.  Breton  v. 
Mocketty  9  Oh.  D.  95. 

But  a  gift  of  so  much  of  the  testator's  wine  as  the  legatee 
can  consume  in  the  house  is  efiPectual,  and  does  not  make  the 


6^  umitahons  bt  way  of  reicaindeb. 

Cbap.XLTn.  legatee  abeolute  owner  of  the  wine.    Re  Colyer ;  MUlikin  y. 

Snelling,  55  L.  T.  344. 
There  can  be       Absolute  interefitfl  can  of  course  not  be  limited  over  by  way 

no  renuuncler 

after  an  abeo*  of  remainder ;  thus  a  deyise,  if  A  dies  without  heirs,  after  a 
late  intereat.    ^^^^  ^^^^  to  A  in  fee,  is  void.     Tilbury  v.  Tarbut,  3  Atk. 

617 ;  1  Ves.  Sen.  88. 
And   in   the   same  way   absolute   interests   in   personaliy 

cannot  be  given  to  several  persons  in  succession.    Byng  v. 

Lord  Strafford y  5  B.  558;  see  In  re  Percy;  Percy  v.  Percy ^ 

24  Ch.  D.  616. 
Gift  of         .  I    But  if  personalty  is  given  to  A  and  the  heirs  of  his  body 
after  abbo-     I  With  remainder  to  B  and  the  heirs  of  his  body,  and  A  dies 
Tffhich^pocfl.  I^^o^  ^^  testator,  B  takes,  though   he  could   have  taken 

nothing  if  A  had  survived.      In  re  Lawman;    Derenish  v. 

Pester^  (1895)  2  Ch.  348 ;  overruling  dicta  in  Harris  v.  ZXirw, 

1  Coll.  416 ;  Hughen  v.  Ellis,  20  B.  193 ;  and  Greated  v.  Greated, 

26  B.  621,  so  far  as  contra. 

It  would  seem  that  a  gift  of  consumable  articles  to  A  for  life, 

remainder  to  B,  would  not  lapse  by  A's  death  in  the  testator's 

lifetime,  notwithstanding  Andrew  v.  Atidrewy  1  Coll.  690. 
Gift  over  of         There  can  be  no  gift  over  of  so  much  as  a  legatee  does  not 

80  mach  aa  a  ,  , 

legatee  doee     dispose  of,  where  an  absolute  interest  has  been  given  to  the 
^^oid.^'**"^      legatee.     Watkins  v.  Willianis,  3  Mac.  &  G.  622  ;   Henderson  v. 

Cross,  29  B.  216 ;  Bower  v.  Goslett,  27  L.  J.  Ch.  249  ;  6  W.  E. 

8 ;   In  re  Jones ;  Richards  v.  Jones,  (1898)  1  Ch.  438 ;   In  re 

Walker;  Lloyd y.  Tweedy,  (1898) il  Ir.  6. 
Such  a  limitation  is,  however,  valid  in  a  settlement.     Turner 

v.  Caulfield,  7  L.  R.  Ir.  347. 
Nor  can  there  be  a  gift  over  of  what  remains  after  payment 

of  the  debts  of  a  legatee,  to  whom  an  absolute  interest  is  given. 

Perry  v.  Merritt,  18  Eq.  152. 
liife  interest,       The  caso  is,  of  oourso,  different  if  the  true  construction  is 
to  appoint.      that  the  legatee  takes  a  life  interest  only  (see  ante,  p.  514),  and 

if  a  fund  is  given  to  a  person  expressly  for  life,  with  a  power 

of  disposing  of  it  during  life  or  by  will,  a  gift  of  it  after  the 

death  of  the  donee  of  the  power  is  good,  so  far  as  the  power 

is  not  exercised.     Surman  v.  Surman,  5  Mad.  123  ;  Pennock  v. 

Pennock,  13  Eq.   144;    In  re   Thomson^s  Estate;    Herring  v. 
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BarrotVy  13  Oh.  D,  144;   14  ib.  263;  In  re  Stringers  Estate;   Chap.XLVlI. 
Shaw  V.  Janes-Ford^  6  Oh.  D.  1 ;  Moore  v.  Ffolliottj  11  L.  E.  Ir. 
206 ;  In  re  WilMts ;  Willatts  v.  Artky,  (1905)  2  Oh.  135 ;  see 
Re  Brook's  Willy  2  Dr.  &  S.  362 ;  Comeskey  v.  BotcrtngSanburt/y 
(1905)  A.  0.  84. 

II. — Limitations  Distinguished. 

Limitations  (excluding  immediate  limitations  of  particular 
estates)  fall  most  naturally  into  limitations  disposing  of 
property  in  which  partial  or  contingent  interests  have  been 
previously  given,  and  limitations  varying  and  re-arranging 
previous  dispositions. 

A  legal  remainder  of   freehold  must  be  supported  by  a  Legal 
previous  estate  of  freehold,  otherwise  it  can  only  be  supported  ^^^^^ry 
as  an  executory  devise.  intereeta. 

And  as  no  limitation  can  be  a  remainder  following  upon  an 
estate  less  than  an  estate  for  life,  so  no  limitation  can  be  a 
remainder  following  upon  a  determinable  fee,  or  any  greater 
estate.     Feame,  0.  E.  225 ;  Seymours  Case,  10  Rep.  95  b. 

And  a  limitation  following  upon  an  executory  limitation 
must  itself  be  executory  and  cannot  be  a  remainder.  Feame, 
C.  R.  503. 

Where  an  estate  can  take  effect  as  a  remainder,  it  will 
never  be  construed  an  executory  devise  or  springing  use. 
Cafieardine  v.  Carwardinej  1  Ed.  27;  Ooodtitle  v,  Billington, 
Dougl.  725  ;  Feame,  0.  R.  386 ;  Doe  d.  Scott  v.  Roach,  5  M.  &  S. 
482;  Smith,  Ex.  Div.  71. 

The  death  of  the  testator  is  the  time  to  ascertain  whether  a 
limitation  is  a  contingent  remainder  or  an  executory  devise. 
Thus,  under  a  devise  to  A  for  life,  and  then  to  the  first  and 
other  sons  of  B  in  tail,  if  A  dies  in  the  lifetime  of  the  testator, 
and  B  has  no  sons  living  at  the  testator's  death,  the  devise 
to  the  sons  of  B  will  take  effect  as  an  executory  limitation. 
Hopkins  v.  Hopkins,  Oa.  t.  Talb.  44. 

Where  there  is  a  gift  to  A  for  life,  with  remainder  to  such 
of  her  children  as  before  or  after  her  death  attain  twenty-one, 
the  devise  must  be  construed  as  executory,  as,  in  the  case  of 
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ChAp.XLvn.  ohildren  under  twenty-one  at  the  death  of  A,  it  oould  not  take 
effect  as  a  remainder.  In  re  Lechmere  8f  Lloyd^  18  Ch.  D.  524 ; 
Mile%  V.  e/iirrw,  24  Ch.  D.  633 ;  Bean  v.  Dean,  (1891)  3  Ch. 
150 ;  oyermling  on  this  point  Brackenbury  v.  Gibbons,  2  Ch.  D. 
417;  In  re  Wrighhon;  Baitie-Wrightsoii  v.  Thomas,  (1904) 
2  Ch.  96 ;  see,  too,  St/mes  v.  Spmes,  (1896)  1  Ch.  272. 

And  the  same  principle  has  been  applied  to  a  de\iEe  in 
remainder  to  children  who  should  attain  twenty-one,  where 
there  was  a  maintenance  clause  to  take  effect  after  the  death  of 
the  tenant  for  life  as  regards  any  minors'  then  presumptLve 
shares.  In  re  Bourne ;  Rymer  v.  Harpley,  66  L.  J.  Ch.  666 ; 
66  L.  T.  388 ;  35  W.  R  359. 

Contingent  remainders  can  no  longer  fail  by  forfeiture, 
surrender,  or  merger,  but,  except  in  cases  within  the  Contingent 
Remainders  Act,  1877  (40  &  41  Yiot.  o.  33),  they  will  fail  by  the 
failure  of  the  particular  estate  of  freehold,  before  the  remainder 
is  ready  to  come  into  possession.  Rhodes  v.  Whitehead,  2 
Dr.  &  Sm.  632 ;  Price  v.  Hall,  5  Eq.  399  ;  Perciral  v.  Perciral, 
9  Eq.  386 ;  Brachenbury  v.  Gibbons,  2  Ch.  D.  417. 

Contingent  remainders  of  copyholds  are  liable  to  fail  in  the 
same  way  by  failure  of  the  particular  estate  before  they  have 
vested.  Lane  v.  Pannel,  1  Roll.  Rep.  238,  317,  438 ;  Feame, 
C.  R.  310,  320. 

If  the  legal  estate  is  devised  to  trustees,  or  is  outstanding, 
for  instance  in  a  mortgagee,  the  remainder  is  not  a  remainder 
in  the  strict  sense  of  the  word,  and  the  rules  as  to  contingent 
remainders  do  not  apply.  Hopkins  v.  Hopkins,  1  Atk.  581 ;  In 
re  EddeVs  Tmsis,  11  Eq.  559;  Berry  v.  Berry,  7  Ch.  D.  657  ; 
Asfley  v.  Micklethrcait,  15  Ch.  D.  59.  See  Dunning,  Cone. 
Free.  218,  n. 

The  fact  that  after  the  death  of  the  testator  and  after  the 
passing  of  the  Contingent  Remainders  Act,  1877,  the  mortgagee 
reconveyed  the  legal  estate  to  the  uses  of  the  will  was  held  not 
to  render  the  remainders  liable  to  destruction  by  the  termination 
of  the  life  estate  before  they  vested.  Re  Fi^eme;  Freme  v. 
Logan,  (1891)  3  Ch.  167. 
Personalty.         The  rule  does  not  of  course  apply  to  personalty. 
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The  Contingent  Remainders  Act,  1877  (40  &  41  Viot.  o.  33),  Chap.XLvn. 
is  set  out,  antey  p.  312.  40  &  4i  Vict. 

An  estate  may,  aooording  to  the  events  that  happen,  be  either  ®'  ^^* 
a  remainder  or  an  executory  demise.      For  instance,  if  after  ]ife  may  be  a 
estates  there  is  a  devise  to  children  in  fee,  and  if  they  die  under  J^^x^tory 
twenty-one  over,  the  devise  over,  if  there  are  children  to  take  deyise,  accord- 

,  '  '  ing  to  the 

"who  die  under  twenty-one,  would  be  an  executory  devise ;  yet  eventa. 
the  implied  devise  over,  in  case  there  were  no  children  to  take  at 
all,  would  be  a  contingent  remainder.  Doe  d.  Uvers  v.  ChaUi% 
18  Q.  B.  224 ;  7  H.  L.  531 ;  Brookman  v.  Smith,  L.  R.  6  Ex. 
291,  p.  305;  see  In  re  Bence ;  Smith  v.  Bence,  (1891)  3 
Ch.  242. 

A  remainder  must   be    distinguished   from  an  immediate  Remainder 
vested  estate,  subject  to  a  term ;   thus,  where  an  estate  of  from  Si 
freehold  is  limited  after  a  term,  it  is  either  a  vested  estate  or  v^^J^^^te 
an  executory  devise.      For  instance,  a  devise  to  A  for  a  term  of  B^bjeot  to  a 
eighty  years,  if  he  shall  so  long  live,  and  after  his  death  to  B, 
gives  B  strictly  speaking  an  executory  interest,  since  A  may 
live  longer  than  eighty  years,  and  the  freehold  would  therefore 
be  in  suspense  during  the  remainder  of  A's  life.     It  has, 
however,  been  held  that  B  takes  a  vested  interest,  ^'  for  the 
mere  possibility  that  a  life  in  being  may  endure  for  eighty 
years  to  come  does  not  amount  to  a  degree  of  uncertainty 
sufficient  to  constitute  a  contingency."    Fearne,  C.  B.  21  ; 
Napper\.  Sanders^  Hutt.  118;   cit.  3  Atk.  781;  Lord  Derby  s 
Case,  cit.  Lit.  Eep.  370. 

This  applies,  however,  only  "  where  the  life  cannot  exceed  the 
term,  and  the  term  must  determine  with  the  life."  It  does  not 
apply,  for  instance,  where  the  term  is  only  for  sixty  years. 
Beverky  v.  Beverley,  2  Vern.  131. 

In  the  same  way  a  devise,  after  payment  of  debts,  is  not  a  Devise  after 
remainder  but    an    immediate  vested  interest.     Barnardiston  Se^u  ^ 
▼.  Carter,  1  P.  W.  505 ;  3  B.  P.  C.  64 ;  Bagshaw  v.  Spe)wer,  ^«<»^- 
1  Ves.  Sen.  142 ;  see  1  Coll.  Jur.  378 ;  and  see  ib.  214 ;  and 
Hathorn  v.  Foster,  9  T.  L.  E.  497 ;  10  T.  L.  R.  64. 

Again,  dispositions  by  way  of  remainder  may  be  intended  Remaiodera 
to  take  effect  only  after  the  determination  of  prior  partial  uve  a)l^^*' 
interests,  or  they  may  be  alternative  contingent  remainders  u^Stione 


602 


LIMITATIONS  BY  WAY  OF  REMAINDER. 


Cbap.  XLTCI.  intended  to  provide  for  the  case  of  prior  contingent  limitations 
not  taking  effect.  In  the  former  case,  if  any  of  the  inter- 
mediate limitations  are  void,  the  remainders  fail  with  them; 
in  the  latter,  the  limitations  are  good  if  the  events  upon  which 
they  are  to  take  effect  happen.  Brudenell  v.  Eltces,  1  East, 
442 ;  Crompe  v.  Barrow ^  4  Ves.  681. 

Thus,  in  a  devise  to  A  for  life,  then  to  his  first  son  for  life, 
and  after  his  decease  to  the  first  and  other  sons  of  such  first 
son  successively  in  tail,  and  in  default  of  issue  of  A,  or  in  case 
of  his  not  having  any  at  his  decease  over,  if  A  has  a  son 
and  grandson,  the  devise  over  in  default  of  issue  of  A  is  a 
disposition  by  way  of  remainder  of  something  not  previously 
disposed  of ;  while  the  devise,  in  case  of  his  not  having  any 
issue  at  his  decease,  is  an  alternative  contingent  limitation, 
disposing  of  somethiDg  previously  disposed  of,  in  the  event 
of  that  disposition  failing  in  a  particular  way.  Monypenny  v. 
Deringy  2  D.  M.  &  G.  145  ;  Doe  d.  Evers  v.  Challis,  18  Q.  B. 
224 ;  7  H.  L.  531 ;  Perdval  v.  PercimI,  9  Eq.  386. 

And  the  same  limitation  may,  according  to  the  events  that 
happen,  be  a  disposition  to  take  effect  after  the  failure  of  prior 
limitations,  or  a  substitutional  limitation  intended  to  meet  the 
case  of  prior  limitations  never  taking  effect  at  all.  For  instance, 
a  limitation  in  default,  or  for  want  of  persons  to  take  under 
prior  limitations  for  life  or  in  tail,  takes  effect  either  in  default 
of  persons  to  take  the  prior  estates,  or  after  the  determination 
of  their  estates.  Ooodright  v.  Jones^  4  Mau.  &  S.  88;  Levis 
d.  Ormond  v.  Waters^  6  East,  336  ;  see  Doe  v.  Daa^^  1  B.  &  P, 
250;  8T.  R.  112. 


A  gilt  whioh 
18  given  over 
in  oertain 
events  IB 
divested  if 
those  events 
happen. 


III. — ^Divesting, 

A  vested  interest,  which  is  given  over  in  oertain  events,  is 
divested  if  those  events  happen,  though  the  gift  over  may  be 
void,  or  though  the  legatee  to  take  under  the  gift  over  dies 
before  the  testator.  Doe  d.  BUmfield  v.  Eyre^  6  C.  B.  713; 
Robinson  v.  Wood,  6  W.  R.  728 ;  27  L.  J.  CJh.  726 ;  UMahoney 
V.  Burden,  L.  B.  7  H.  L.  388 ;  Hurst  v.  Hurst,  21  Ch.  D.  278 ; 
Donohoe  v.  Mooney,  27  L,  R.  Ir,  26.    In  Jackson  v.  Noble,  2 
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£ee.  SOOy  the  question  was,  whether  the  event  upon  which  the  Cluip.XLVII. 
gift  over  was  to  take  effect  had  happened,  and  it  was  held  it 
had  not,  the    period    during    which    it   was    to   take  effect 
being  limited  to  the  lives  of  the  persons  to  take  under  the 
gift  over. 

But  if  the  contingency  of  there  being  a  person  to  take  Uving 
at  the  time  can  be  looked  upon  as  part  of  the  event,  upon 
which  the  gift  over  is  to  take  effect,  the  original  gift  will 
remain,  if  there  is  no  such  person.  Croziei*  v.  Crozier^  15 
Eq.  282 ;  Monck  v.  Croker,  (1899)  1  Ir.  66. 

Upon  this  principle,  under  a  gift  to  the  testator's  two  sons 
and  daughter  in  equal  shares,  with  a  gift  over  of  the  daughter's 
share,  if  she  should  die  without  issue,  to  the  survivors  or 
survivor  of  the  sons,  it  was  held  that  the  daughter,  having 
survived  the  sons,  took  absolutely.  Jones  v.  DameSy  28  W.  B. 
455 ;  Re  Deacon^ %  Trusts ;  Deacon  v.  Deacony  95  L.  T.  701 ;  see 
Eaton  V.  Barkery  2  Coll.  124. 

In  the  case  of  a  substitutional  gift  to  several  persons,  or  to  Sabstitntional 
such  of  them  as  may  survive  the  tenant  for  life,  if  none  survive  ^iryivoro. 
the  tenant  for  life  the  original  gift  remains,  whether  the  gift  is 
vested  or  contingent.    Sturgess  v.  Pearsony  4  Mad.  411 ;  Wagstaff 
V.  CrosUey  2  Ooll.  746 ;  Masters  v.  ScaleSy  13  B.  60 ;  Fenny  v. 
Cofnmissioner  for  RailwaySy  (1900)  A.  C.  628. 

It  makes  no  difference  that  the  gift  to  the  original  dass 
is  contingent — ^for  instance,  upon  the  death  of  the  tenant  for 
life  without  issue.  In  re  Sanders^  TrtistSy  1  Eq.  675,  not 
following  Willis  v.  Phskett,  4  B.  208. 

It  is  indifferent  whether  the  gift  is  in  the  simple  form,  *^  to 
several  or  the  survivors,"  or  whether  there  is  an  express  gift 
over,  in  the  event  of  any  members  of  a  dass  dying  before  the 
tenant  for  life,  to  the  survivors;  in  such  a  case,  if  none 
survive  the  tenant  for  life,  the  original  gift  remains.  Harrison 
V.  Ibreffuniy  5  Ves.  207;  Littlejohns  v.  Householdy  21  B.  29; 
Page  v.  Mayy  24  B.  323;  Cambridge  v.  RouSy  25  B.  409; 
Marriott  v.  Abelly  7  Eq.  478 ;  In  re  Pickworth ;  Snaith  v. 
Parkinsony  (1899)  1  Ch.  6^2. 

A  distinction  must  be  drawn  between  a  gift  over  of  the  pM^ction 

.  Detween  a 

whole  of  a  prior  interest  in  certain  events,  and  a  gift  over  of  gift  oyer  in 
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Chap.  XLYii.  a  portion  of  the  prior  interest  in  certain  events.     In  the  latter 

oertftiii  events  <^SQ  the  prior  interest  is  divested  only  so  far  as  is  necessary  to 

alfofl^'*^*'    give  effect  to  the  gift  over. 

Pj^*^  Thus,  if  there  is  a  devise  in  fee,  followed  hy  a  gift  over  to 

another  person  for  life,  if  the  devisee  dies  without  issue,  the 
devisee  in  that  event,  nevertheless,  takes  the  fee,  subject  only  to 
the  life  interest.     Oatenhy  v.  Morgan^  1  Q.  B.  D.  685. 


IV. — Thb  Construction  of  Gifts  Over. 

Gifts  oTer  on  When  property  is  given  over  in  one  event  to  one  person,  and 

eyents  ^^  ^  another  event  to  another,  and  both  events  occur  simultaneously 

^^J^'  the  original  gift  is  not  divested.     Ormerod  v.  Eiley,  12  Jur. 

both  events  N.  S.  112.     See  Drmnan  v.  Andrew,  36  L.  J.  Ch.  1. 

nappen. 

The  exact  When  there  is  a  gift  over  upon  a  certain  contingency,  it  will 

event  must      ^ot  take  effect,  unless  the  exact  contingency  happens.     Thus, 
order  that  a     if  there  is  a  gift  to  A  with  a  gift  over  if  he  dies  in  the  testator's 
take  effect.      lifetime,  and  A  dies  simultaneously  with  the  testator,  the  gift 
over  does  not  take  effect.      Wing  v.  Angrave,  8  H.  L.  183 ; 
Elliott  V.  Smith,  22  Oh.  D.  236. 

There  are  here  two  distinct  and  independent  events,  in  which 
the  gift  to  A  vidll  lapse,  death  in  the  testator's  lifetime  and  death 
simultaneously  with  the  testator,  one  of  which  the  testator  has 
contemplated  and  the  other  not.  No  doubt  it  may  be  said  that 
the  gift  over  might  be  read  as  equivalent  to  '^  if  A  does  not 
survive  me  to  B  "  ;  but  this  would  be  making  a  will  for  the 
testator,  since  the  event  that  has  happened  does  not  include  the 
event  contemplated,  and  it  cannot  be  said  that,  if  the  gift  over 
was  to  have  effect,  if  A  died  in  the  testator's  lifetime,  a  fortiori 
it  was  to  have  effect,  if  A  died  simultaneously  with  the  testator. 
The  most  that  can  be  afiSrmed  is  that  if  the  testator  could  be 
consulted,  he  would  probably  say  that  the  gift  over  was  to  have 
effect  equally  in  either  event. 
Rule  in  There  is,  however,  a  class  of  cases  where,  though  the  exact 

"jratZ'nb.  ©vent  upon  which  the  gift  over  is  to  take  effect  does  not  happen, 
the  gift  over  must  d  fortiori  have  been  intended  to  take  effect  in 
the  event  that  happens. 

For  instance,  if  there  is  a  gift  to  a  child  of  which  the  testator 
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supposed  his  wife  to  be  enceinte  with  a  gift  over  if  the  child  Chap.  ZLYil. 
dies  under  twenty-one^  or  a  gift  to  a  class  of  children  with  a  gift 
over  if  they  all  die  under  twenty-one,  and  the  wife  is  not  enceinte, 
or  there  never  are  any  children  of  the  class,  the  gift  over  never- 
theless takes  effect.  Jones  v.  Westcofnby  Prec.  Oh.  316;  1  Eq. 
C.  Ab.  245,  pi.  10  ;  GMker  v.  Wtckctt,  TWils.  105 ;  Stai/iam 
V.  Beily  Cowp.  40  ;  Meadows  v.  Parry j  1  V.  &  B.  124 ;  Maekinnon 
V.  Seicell,  2  M.  &  K.  214. 

Under  this  head  comes  a  gift  to  a  woman,  if  she  survives  her 
husband,  and  if  not  as  she  shall  by  will  appoint.  The  woman 
is  absolutely  entitled  if  she  never  marries.  Brock  v.  Bradkf/y  33 
B.  670. 

And  a  gift  over  of  the  shares  of  three  named  beneficiaries,  if 
they  should  die  under  twenty-one  and  unmarried,  was  held  to 
take  effect  as  regards  one  of  them  who  died  before  the  date  of 
the  will  an  infant  and  immarried.  In  re  Sheppard's  Trusty  1 
K.  &  J.  269 ;  see  Barnes  v.  Jennings^  L.  R.  2  Eq.  448  (a  volun- 
tary settlement). 

Again,  if  there  is  a  gift  to  a  legatee  with  a  gift  over  if  the  Gift  if  con- 
legatee  neglects  to  perform  a  condition,  the  gift  over  takes  performed. 
effect,  if  the  legatee  never  comes  into  existence  or  dies  before 
the  testator,  or  if  the  gift  to  the  legatee  is  itself  void,  so  that  the 
legatee  is  never  able  to  perform  the  condition.  Scatterwood  v. 
JSdge,  1  Salk.  229;  Fearne,  C.  E.  237  ;  Are[f/n  y.Ward,  1  Ves. 
420 ;  Re  Green's  Estate,  1  Dr.  &  S.  68  r^Farrni  v.  Rudall,  9 
H.  L.  420. 

The  same  principle  is  illustrated  by  gifts  in  default  of  appoint-  Gifta  in 

^  ^  ^^  default  of 

ment  under  powers.  appointment. 

Thus,  a  gift  in  default  of  appointment  takes  effect  though 
the  donee  of  the  power  predeceases  the  testator.  Edwards  v. 
Sahway,  2  De  G.  &  S.  248 ;  2  Ph.  625,  not  following  Baker  v. 
Hanbiiryy  3  Euss.  340 ;  Nichols  v.  HaviJand,  1  K.  &  J.  504 ; 
Kelktt  V.  KeMty  I.  E.  6  Eq.  298 ;  see  Hardwick  v.  Thurston,  4 
Euss.  380. 

And  such  a  gift  is  good  though  the  power  is  one  which 
cannot  be  exercised.  For  instance,  if  A,  having  power  to 
appoint  to  his  issue,  appoints  to  a  son  for  life,  with  remainder 
as  such  son  by  will   appoints,  or  with    remainder  to  such 
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Chap.XLTn.  children  as  he  appoints,  or  with  remainder  to  a  daas  of 
persons  not  being  objects  of  the  original  power,  as  he  appoints 
with  a  gift  in  default  of  appointment,  the  power  given  to  the 
son  cannot  be  exercised,  but  yet  the  gift  in  default  takes 
effect.  JFebb  v.  Sadkr,  8  Ch.  419;  Williamson  v.  Farwett, 
35  Ch.  D.  128;  In  re  Abbott;  Peacock  v.  Frigout,  (1893) 
1  Ch.  54. 

A^itS^       Where  there  is  a  power  to  appoint  and  a  gift  in  default  of 

appointment,   appointment,  subsequent  gifts  over  are  to  be  read  primd  facie 

as  affecting  onlj  the  gift  in  default  of  appointment,  and  not  an 

appointment  made  under  the  power.    JSe  Simmons;  Dennison 

V.  Orman,  87  L.  T.  694. 

Court  There  is  another  class  of  cases  in  which,  though  the  con- 

oonsiden  j.  .  ,.  ,  ±  •      m  i      •     t    t 

what  the  con-  tingencj  IS  penned  in  such  a  way  as  not  m  terms  to  include 
tenS^tedi?.'  ^®  event  which  happens,  yet  the  Court  will  consider  what 
was  the  contingency  really  contemplated  by  the  testator,  and 
will  give  effect  to  the  will  if  that  contingency  happens.  For 
instance,  if  there  is  a  gift  if  all  but  one  of  the  testator's 
children  die  under  twenty-one,  or  a  gift  if  there  should  be  not 
more  than  two  children  and  there  are  no  children,  the  gift 
takes  effect.  Murray  v.  Jones^  3  V.  &  B.  313 ;  Wilkinson  v. 
Thornhill,  61  L.  T.  362. 

On  this  principle,  a  gift  if  the  testator's  wife  should  die 
within  twelve  months  of  his  decease  took  effect,  though  she  died 
before  him,  the  contingency  contemplated  being  the  wife  not 
being  alive  at  the  expiration  of  twelve  months.  Davids  v. 
Danes,  30  W.  E.  918. 

Construction  If  there  is  a  gift  to  a  person  with  a  gift  over  in  the  event  of 
upon  death  of  his  death  in  a  particular  manner,  as,  for  instance,  to  A,  and 
«md^*riven  ^*  ^®  ^®^  under  twenty-one  to  B  :— 


age 


^       ,  1.   If   A  dies   under   twenty-one,  in  the  lifetime  of   the 

the  legatee      testator,  the  gift  over  takes  effect.    Darrel  v.  Molesicorthj  2 

the  testator      Vem.  378  ;   Willing  v.  Baine,  2  Eq.  Ab.  645,  pi.  32 ;   3  P.  W. 

gWeniJS.       115;   Eellett  v.  Kellett,  I.  E.  5  Eq.  298.    In  this  case  the 

failure  of  the  prior  gift  is  due  not  to  lapse  merely,  since  if  A 

had  survived  the  testator  the  gift  to  him  would  not  have  been 

indefeasible  until  he  had  attained  twenty-one. 
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So  if  there  is  a  gift  to  A  for  life  and  then  to  his  issue,  with   Chap.  xivn. 
a  gift  over  if  he  dies  without  issue,  the  gift  over  takes  effect  if 
A  dies  hef  ore  the  testator  without  issue.     Rackham  v.  De  la 
Mare,  2  D.  J.  &  S.  74 ;  see  Bastin  v.  Wath,  3  B.  97, 

2.  If  A  dies  over  twenty-one  in  the  testator's  lifetime,  the  Where  the 

/-I  -XT        r  t  I      legatee  dies 

gift  over  does  not  take  effect.     Williams  v.  Chitty,  3  Ves.  544  ;  over  the 
Poo  V.   Bmbant,   3   B.   C.    C.   93;   4   T.   E.   706;   Humbert  blforeMTe 
%ime  V.   Stanton,  1  V.  &  B.  385;   WCarthy  v.  McCarthy,  3  ^«tator. 
L.  R.  Ir.  317. 

In  this  case,  since  A,  if  he  had  survived,  would  have  taken 
an  indefeasible  interest,  the  failure  of  the  gift  to  him  is  due  to 
lapse  only,  which  the  testator  cannot  be  supposed  to  have  con- 
templated, and  the  event,  on  which  alone  there^  is  a  bequest  to 
the  claimant  has  not  occurred. 

"Where  the  prior  gift  is  to  a  class,  the  following  rules  may 
be  laid  down ;  suppose  a  gift  to  children  as  a  class,  followed 
by  a  gift  over,  if  they  die  under  twenty-one : — 

1.  If  the  contemplated  class  never  comes  into  existence,  the  Gift  to  class 

Ad  1  •      •   1         1        1  -I  'Sffitli  gift  over 

gift  over  takes  effect  on  the  prmciple   already  stated,  ante:  if  all  die 
Jones  V.  Westcombj  1  Eq.  Ab.  246,  pi.  10  ;  Mackinnon  v.  Scwdl,  ^here  the   • 
2  M.  &  K.  202.     In  these  cases  the  condition  is  more  than  ^^"^  ^?7' 

comes  into 

fulfilled,   since  the   events    that  have    happened   include  the  existence. 
condition  upon  which  the  property  is  given  over. 

2.  If  members  of  the  class  come  into  existence,  but   die  If  all  die 
under  twenty-one  in  the  testator's  lifetime.     In  this  case,  too,  before  the 
it  seems  the  gift  over  will  take  effect,  and  the  same  arguments     ^    ^  ' 
would    apply  as    to  the    previous   case,   with    the  additional 
argument  that  the  condition  is  in  fact  literally  fulfilled.     It 

is  not  by  reason  of  lapse  that  the  gift  over  takes  effect, 
since  if  the  legatees  in  question  had  survived  the  testator, 
the  gift  over  would  still  have  held  good  in  the  events  that 
have  happened.  See  Brookman  v.  Smith,  L.  R.  6  Ex. 
p.  303 ;  Mackinnon  v.  Peach,  2  Kee.  555 ;  but  see  Greated  v. 
Oreated,  26  B.  621. 

3.  If  members  of   the  class  come   into  existence,   survive  If  all  die 

hef  OFe  the 

twenty-one,  and  die  in  the  testator's  lifetime  the  gift  over  testator,  but 
will  not  take  effect.      Tarbuck  j.^  Tarbiick,  4  L.  J.  Ch.  129;  °ot^°der2i. 
Brookman  v.  Smith,  L.  R  6  Ex?  291 ;   ib.  7  Ex.  271 ;  or,  to 

T.W.  U  U 
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Chap.  XLTII.  state  the  rule  more  generally,  if  all  conditionfl  are  fulfilled 
which  would  entitle  those  taking  under  the  prior  gift  to 
indefeasible  interests,  supposing  they  had  survived  the  testator, 
if,  in  other  words,  the  failure  of  the  prior  gift  is  due  to  lapse 
and  lapse  only,  the  gift  over  does  not  take  eJBfeet. 


V. — Gifts  Over  upon  Death  Treated  as  a  Contingent 

Event. 

Oiftoverin  1.  If  there  is  an  immediate  gift  to  A,  and  a  gift  over  in 
legatee's  ^^^  ^^  ^  death,  Or  any  similar  expression  implying  the  death 
death.  to  be  a  contingent  event,  the  gift  over  will  take  effect  only  in 

the  event  of  A's  death  before  the  testator.  Lord  Bindon  v. 
Earl  of  Sufolh,  1  P.  W.  96 ;  Turner  v.  Moor,  6  Ves.  556 ; 
Cambridge  v.  Bom^  8  Ves.  12 ;  Ci^an  v.  BaineSy  7  Sim.  40 ; 
Tat/lor  v.  Stainion,  2  Jur.  N.  S.  634 ;  Ingham  v.  Ingham^ 
I.  E.  11  Eq.  101;  In  re  Neaty's  Estate y  7  L.  R.  Ir.  311; 
EUiott  V.  Smith,  22  Ch.  D.  236;  In  re  Bourke's  Trustn,  27 
L.  E.  Ir.  573  ;  see  Watson  v.  Watson,  7  P.  D.  10. 

This  rule  applies  though  the  gift  over  may  be  to  persons 
"then  living,"  or  to  survivors.  Trotter  y,  Williams,  Prec.  Ch. 
78 ;  King  v.  Taylor,  5  Ves.  806. 

So,  too,  a  gift  to  several,  with  a  gift  over  in  case  of  the 
death  of  either  in  the  lifetime  of  the  others  or  other,  was  con- 
fined to  death  before  the  testator,  the  death  of  one  before  the 
other  being  a  certain  and  not  a  contingent  event.  Hoicard  v. 
Howard,  21  B.  550. 

It  makes  no  difference  that  the  gift  in  case  of  A's  death  is  to 
his  children.  Slade  v.  Milner,  4  Mad.  144 ;  Schenck  v.  Agn^c, 
4  K.  &  J.  405. 

And  this  construction  has  been  adopted  where  the  gift  over 
was  "in  case  of  his  decease  or  at  his  decease."     Arthur  v. 
Hughes,  4  B.  506. 
Gift  over  ff^         But,  as  a  rule,  when  there  is  a  gift  to  A  indefinitely, 

doathf *  ^  *  followed  by  a  gift  at  his  decease,  A  will  take  only  a  life 
interest.  Constable  v.  Bull,  3  De  Q-.  &  S.  411 ;  Waters  v. 
Waters,  26  L.  J.  Ch.  624 ;  Adams'  Trust,  14  W.  E.  18 ;  Joslin 
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V.  Hammond,  3  M.  &  K.  110;  Reid  v.  Rcid,  25  B.  4G9;  Bihbem  Chap.xivn. 
V.  Potter,  1 0  Ch.  D.  733 ;   Re  Houghton ;   Houghton  v.  Brown, 
eo  L.  T.  529 ;  Re  Russell,  52  L.  T.  559. 

2.  A  gift  over  "in   case  of  the  death  of  A"  has  been  General 
construed  as  equivalent  to  "  after  his  death  "  in  the  following  j^^Jn  wS**" 

cases  ',  —"  ^  take  effect 

'  ,         .      .  .      .  .  after  A's 

ff.  Where  the  gift  is  only  of  a  life  interest,  and  the  remainder  death. 
would  otherwise  be  undisposed  of.     Smart  v.   Clark,  3  Euss. 
365 ;  Tilson  v.  Jones,  1  B.  &  M.  553  ;  Ingham  v.  Ingham,  I.  E. 
11  Eq.  101. 

6.  Where  the  testator  has  given  the  absolute  interest  in 
another  legacy  in  express  terms,  or  has  shown  an  intention 
to  provide  in  all  events  for  the  person  to  take  "  in  case  of  the 
death  of  A,"  or  has  expressly  provided  for  the  death  of  the 
legatee  in  his  lifetime  with  regard  to  another  legacy  to  the 
same  legatee,  there  is  ground  for  arguing,  that  the  gift  over  in 
case  of  the  death  of  A  was  to  take  effect  upon  his  death  at 
any  time.  Billings  v.  Sandom,  1  B.  C.  C.  393  ;  Nowlan  v. 
Nelligan,  1  B.  0.  0.  489;  Douglas  v.  Chalmer,  2  Ves.  Jun.  501. 

c.  So  a  direction  in  the  event  of  A's  death  to  continue  her 
annuity  for  the  benefit  of  her  children  will  not  be  construed 
as  providing  only  against  lapse.  Wilkins  v.  Jodrell,  13 
Ch.  D.  664. 

3.  If  the  gift  is  after  a  life  estate,  or  a  time  is  appointed  for  Gift  over  in 
payment,  the  words  "  in  case  of  death "  refer  to  death  at  any  J^tee's  ^ 
time  before  the  vesting  in  possession,  whether  before  or  after  deatfi  aftera 
the  testator.     Hervey  v.  McLaughlin,  1  Pr.  264;   Johmon  v. 
Antrobus,  21  B.  556  ;   Bolitho  v.  Hillyar,  34  B.  180 ;   Hodgson 

V.  Smithson,  21  B.  356 ;  8  D.  M.  &  G.  604 ;  Penny  v.  Com- 
musioncr  of  Railicays,  (1900)  A.  C.  628 ;  and  see  James  v. 
Baker,  8  Jur.  750. 

It  appears,  that  a  gift,  after  a  life  interest,  to  executors  for 
their  trouble,  with  a  gift  over,  in  case  of  death,  would  prima 
facie  mean  death  before  the  testator.  Green  v.  Barrow,  10 
Ha.  459. 

4.  If  there  is  a  life  interest  and  also  a  time  of  payment,  the  I^e  interest 

,  oiiiii  -r  r>i    j^     i      m      A     >f  *'^^  time  of 

gilt  over  may  refer  to  the  latter.     In  re  Uroftons  Trust,  7  payment. 
L.  E.  Ir.  279 ;  see  Bouverie  v.  Bouverie,  2  Ph.  348. 

uu2 
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Chap.  XLVII.  5.  In  the  case  of  realty,  a  devise  to  A  Bimply  in  a  will  before 
Gift  over  of  the  Wills  Act,  and  in  case  of  his  death  over,  wonld  perhaps  be 
of  the  d^^^  construed  as  to  A  for  life,  and  after  his  death  over.  Boicen  v. 
of  the  devisee.  Scowcro/f,  2  Y.  &  C.  Ex.  640;  see,  however,  Wright  v.  Stephens, 

4  B.  &  Aid.  574. 

On  the  other  hand,  if  the  devise  gives  A  the  fee,  a  gift  over, 

in  case  of  A's  death,  will  be  held  to  refer  to  his  death  before  the 

testator.     Rogers  v.  Rogers,  7  W.  R.  541. 


VI. — GriFTs  Over  upon  Death  coupled  with  a  Contingency. 

Conveyancing  Sect.  10  of  the  Conveyancing  Act,  1882  (45  &  46  Vict.  e.  39), 
8. 10.  '  enacts  that  '*  where  there  is  a  person  entitled  to  land  for  an 
estate  in  fee,  or  for  a  term  of  years  absolute  or  determinable  on 
life,  or  for  term  of  life,  with  an  executory  limitation  over  on 
default  or  failure  of  all  or  any  of  his  issue,  whether  within  or  at 
any  specified  period  or  time  or  not  that  executory  limitation 
shall  be  or  become  void  and  incapable  of  taking  effect  if,  and  as 
soon  as,  there  is  living  any  issue,  who  has  attained  the  age  of 
twenty-one  years,  of  the  class  on  default  or  failure  whereof  the 
limitation  over  was  to  take  effect." 

The  section  applies  where  the  executory  limitation  is  contained 
in  an  instrument  coming  into  operation  after  the  31st  December, 
1882.  It  will  be  noticed  that  the  section  is  limited  to  land. 
See,  too.  In  re  Booth ;  Pielard  v.  Booth,  (1900)  1  Ch.  768. 

In  cases  where  the  Act  does  not  apply,  the  following  rules 

are  deducible  from  the  cases  : — 

Gift  over  If  there  is  an  immediate  gift  to  A,  and  if  he  die8-lea^ing  issue 

without  iB8ue   ^^  without  issue  over,  the  gift  over  takes  effect  upon  the  death 

fined* to'd'  th  ^^  ^  ^^^^  ^^  mthout  issue,  as  the  case  may  be,  at  any  time, 

before  the        whether  before  or  after  the  testator.     Farthing  v.  Allen,  2  Mad. 
testator. 

310;    2  Jarm.   1596;    Smith  v.   Stewart,  4  De  G.  &  S.  253; 

Cotton  v.  Cotton,  23  L.  J.  Ch.  489  ;    Bowers  v.  Boicers,  8  Eq. 

283  ;  5  Ch.  244  ;    Else  v.  Else,  13  Eq.  196 ;    Varley  v.  Winn,  2 

K.  &  J.  705 ;   Woodroofe  v.  Woodroofe,  (1894)  1  Ir.  299 ;  DuffiU 

V.  Duffill,  (1903)  A.  C.  491. 
The  fourth  Similarly,  if  the  gift  is  future,  as  to  A  for  life  and  then  to  B, 

^E^wd$  V.      ^^^  ^^  ^  ^^^^  leaving  issue  or  without  issue  over,  the  gift  over 
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will  take  effect  upon  the  death  of  B  at  any  time  with  or  without  Chap.  XLvn. 
issue  as  the  ease  may  be,  whether  before  or  after  the  tenant  for  Edwarck  is 
life.     O'Mahoney  v.  Burdett,  L.  R.  7  H.  L.  388 ;    Ingram  v.  ''''''^^'^' 
Soutten,  ib.  408,  overruling  the  so-called  fourth  rule  in  Edtcard^ 
V.  JEdwardSy  15   B.  357;  In  re   Schnadhorat ;    Schnadhorst  v. 
Schnadhorst,  (1902)  2  Ch.  234. 

And  similarly,  a  direction  to  settle  a  legacy  upon  marriage  is 
prvnA  facie  not  restricted  to  marriage  in  the  lifetime  of  a  tenant 
for  life.     Withain  v.  Wttham,  3  D.  F.  &  J.  758. 

In  some  cases,  however,  where  there  was  a  legacy  to  A  or  to  Direction  to 
A  at  twenty-one,  with  a  direction  to  settle  it  on  marriage,  it  to  time  of 
has  been  held  on  the  construction  of  the  will,  that  the  direction  P*y™*^*- 
to  settle  only  applied  to  a  marriage  before  the  time  of  payment 
or  before  the  legatee  attained  twenty-one.     Money  v.  Money ^  50 
L.  J.  Ch.  623 ;   VuUiamy  v.  Huskmon,  3  T.  &  C.  80 ;  In  re  Dow- 
ling's  Trusts,  14  Eq.  463. 

In  cases  of  gifts  over  in  default  of  issue,  there  may  be  circum-  ^^^  ^^^^  cases 

toe  T)Gi*iod  Oi 

stances  in  the  will  limiting  the  def easibility  to  some  earlier  time  defeasibility 
than  the  death  of  the  legatee  without  issue.     Some  of  the  cases  Hmited. 
decided  on  the  authority  of  Edicards  v.  Edwards  are  probably 
not  reconcilable  with  the  rule  laid  down  in  Ingram  v.  Soutten, 
See  Allen's  Estate,  3  Dr.  380. 

The  following  rules  seem,  however,  to  be  admitted  in 
O'Mahoney  v.  Burdett,  supra, 

1.  Possibly,  where  there  is  a  gift  over,  if  any  members  of  a  Gift  over  to 
class  die  without  issue,  to  the  survivors,  the  gift  over  must  take 
effect,  if  at  all,  before  the  time,  when  the  survivors  are  to  be 
ascertained. 

Thus,  if  the  gift  is  immediate,  the  gift  over  may  be  limited 
to  the  happening  of  the  event  in  the  testator's  lifetime.  In  re 
Smaling ;  Johnson  v.  Sfnaling,  26  W.  R.  231 ;  see  Apsey  v.  Apsey, 
36  L.  T.  941 ;  a  case  apparently  inconsistent  with  Bowers  v. 
Bowersy  6  Ch.  244. 

If  the  gift  is,  after  a  life  interest,  to  several,  and  if  any  die 
without  issue  to  the  survivors,  the  gift  over  may  in  the  same 
way  be  limited  to  death  without  issue  before  the  tenant  for  life. 
See  Clark  v.  Henry,  11  Eq.  222 ;  6  Ch.  588;  Besant  v.  Cox,  6 
Ch.  D.  604  ;  MCormick  v.  Simpson,  (1907)  A.  C.  494. 
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Chap.  XLVii.      2.  If  the  fund  is  vested  in  trustees  who  are  directed  to  dis-  ' 

Where  the  trihute  it  at  a  certain  time,  so  that  the  trusts  then  determine, 
upon  death  *^^  ^^^  legatees,  who  are  to  take  upon  the  death  of  prior 
without  issue  legatees  without  issue,  are  contemplated  as  taking  through  the 
legatee  are  medium  of  the  Same  trustees,  there  is  primd  facie  reason  for 
as  taking  restricting  the  death  without  issue  to  death  without  issue 
m^ihmiofa  ^'^re  the  time  of  distribution.  Galiand  v.  Leonard^  1  Sw. 
trust  which      161 ;   W/ieabk  v.  Witliers,  16  Sim.  505;  JEdicards  v.  Edwards, 

determines  at  '  ' 

a  certain  15  B.  357;  Beckton  V.  Barton,  27  B.  99;    Dean  v.  Handley,  2 

II.  &  M.  635  ;  see  Smith  v.  Cohnan,  25  B.  217 ;  In  re  Hayicard ; 
Creery  v.  Lingicood,  19  Ch.  D.  470;  In  re  Luddy ;  Peard  v. 
Morton,  25  Ch.  D.  394;  Lewin  v.  Kilky,  13  App.  C. 
783,  P.  C. 

But  words  directing  payment  or  distribution  at  a  certain 

time  will  not  confine  the  contingency  to  that  time,  if  the 

persons  to  take  upon  the  death  without  issue  of  a  prior  legatee 

are  not  treated  as  taking  through  the  medium  of  the  same 

payment  or  distribution.     Gosling  v.   Totcnshend,  17  B.  245 ; 

2  W.  R.  23. 

When  all  the       3.  And  if  there  are  no  trustees,  but  payment  or  division  ib 

the  testator     directed  at  the  death  of  the  tenant  for  life,  and  all  the  subse- 

to  thetime^**  quent  dispositions  are  made  with  reference  to  the  same  payment 

of  distribu-      Qj.  division,  the  death  without  issue  will  be  confined  to  such 

tion.  ' 

death  before  the  time  of  distribution.  Olivant  v.  Wright,  1 
Ch.  D.  346 ;  Re  Thotnpson  to  Curzon,  52  L.  T.  498 ;  see  Ee 
Anstice,  23  B.  135 ;  Pearman  v.  Pearman,  33  B.  394. 

So,  if  thei*e  is  a  life  tenancy  and  then  a  gift  to  a  class  to  be 
paid  when  they  respectively  attain  twenty-one,  and  if  any  die 
without  issue  to  the  survivors,  to  be  paid  at  the  same  time  as 
the  original  share,  death  without  issue  may  be  limited  to  such 
death  under  twenty-one.  Re  Johnson^ s  Trusts,  10  L.  T.  455  ; 
Re  Haynes  Tmsts,  18  L.  T.  16. 

Similarly,  if  the  gift  is  to  A  if  living  at  the  death  of  the 
tenant  for  life,  and  if  not,  to  his  children,  and  if  he  dies  without 
children  over,  the  ultimate  gift  over  is  confined  to  the  lifetime 
of  the  tenant  for  life.  Andrews  v.  Lord,  8  W.  R.  405  ;  6  Jur. 
N.  S.  865 ;  see  Wood  v.  Wood,  35  B.  587 ;  In  re  HilTs  Trusts, 
12  Eq.  302. 
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4.  When  there  is  a  direction  that  a  legatee  is  to  have  the  ChAp.Xlvn. 
absolute  control  of  her  legacy  at  a  particular  time,  a  subsequent  when  the 
gift  over  will  be  limited  to  take  effect  before  that  time.     Clark  h^o^e* 

v.  Henry,  11  Eq.  222 ;  6  Ch.  588.  absolute 

*"  *  '  ^  ^  control  at  a 

5.  If  there  is  a  gift  over  upon  death  without  issue  before  a  certain  time, 
given  time  of  all  the  legatees,  whose  shares  have  previously  ^^^ g^^^ 
been  given  over  upon  death  leaving  issue  indefinitely,  or  if  the  qnent  to  the 

•PI  1  T  Tipi»       gift  over  upon 

gift  to  the  persons,  who  are  to  take  upon  death  of  the  prior  death  without 
legatees  without  issue,  is  again  given  over  upon  the  death  of  ©xpreaslj 
such  persons  before  a  certain  time,  there  is  a  strong  argument  a^rtointi^ 
for  restraining  the  prior  gifts  over  to  death  of  the  prior  legatees 
without  issue  before  the  same  time.     Re  Hayes^  Will^  9  Jur. 
N.  S.  1068;  Re  Sarjeant,  11  W.  E.  203 ;  Da  Coati  v.  Keir,  3 
Buss.  360 ;  see  Doe  d.  Lifford  v.  Sparrow,  13  East,  359  ;  Lloyd 
V.  Davies,  15  C.  B.  76. 

6.  If  there  is  a  gift  to  A,  his  heirs,  executors,  administrators.  Gift  over  in 
and  assigns,  with  a  double  gift  over,  as  well  if  he  dies  with  as  if  ^^^^^  ®^®^  ' 
he  dies  without  issue,  it  may  be  contended  that  in  order  to  give 

effect  to  the  large  words  of  ownership,  the  gift  over  must  be 
referred  to  death  before  the  testator.  This  view  is  supported 
by  Gee  v.  Mayor,  8fc,  of  Mamhesier,  17  Q.  B.  737  ;  but  Knight- 
Bruce,  V.-C,  refused  so  to  limit  the  gift :  see  14  Jur.  825 ;  19 
L.  J.  Ch.  151 ;  and  the  direction  that  the  share  was  to  "  return  " 
to  the  sons  and  daughter  certainly  made  that  construction 
difficult.  The  doctrine  has  also  been  criticised  by  Lord 
Hatherley  in  Bowers  v.  Bowers,  5  Ch.  244.  The  cases  usually 
cited  in  support  of  the  same  view  depend  on  special  circum- 
stances, such  as  a  trust  to  divide  at  once  or  the  like.  Clayton  v. 
Lowe,  5  B.  &  A.  636  ;  Doe  d.  Lifford  v.  Sparrotv,  13  East,  359  ; 
Woodburne  v.  Woodburne,  23  L.  J.  Ch.  336 ;  Slaney  v.  Slaney, 
33  B.  631. 

If  the  gift  is  merely  in  general  words  without  any  express 
indication  that  it  is  intended  to  be  absolute,  the  fact  that  the 
contingencies  upon  which  the  property  is  given  over  in  effect 
reduce  the  interest  to  a  life  interest,  will  not  have  the  effect  of 
confining  the  happening  of  the  contingencies  td  the  period  of 
distribution.  Gosling  v.  Towmhend,  2  W.  E.  23;  Cooper  v. 
Cooper,  1  K.  &  J.  658 ;  Bowers  v.  Bowers,  8  Eq.  283 ;  5  Ch.  244. 
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Chap.  ZLVII 


Gift  over 
upon  death 
leaving 
childr^  after 
a  contingent 
gift. 


Gift  over  of 
share  legatee 
would  have 
taken. 

Ultimate  g^ft 
over  upon 
death  without 
issue 

restricted  hy 
prior  gift. 


Gift  over 
upon  marriage 
without  con- 
sent confined 
to  marriage 
under  21. 


7.  Even  if  the  gift  over  is  upon  a  single  contingency,  as 
upon  death  v^ithout  issue,  it  maj  be  limited  to  death  without 
issue  before  a  particular  time,  if  the  intention  is  dear  to  give 
indefeasible  interests  at  that  time.  Brotherton  t.  Bury^  18  B. 
65 ;  Ware  v.  Watson,  7  D.  M.  &  G.  248 ;  Re  Amtice,  23  B. 
135  ;  Clark  v.  Henry,  11  Eq.  222  ;  6  Ch.  588  ;  perhaps  Barker 
V.  Cocksj  6  B.  92,  and  Davenpart  v.  Bishopp,  2  T.  &  C.  C.  463, 
come  under  this  head. 

8.  If  the  gift  is  contingent,  as  to  A  at  twenty-one,  there  is 
some  reason  for  restricting  a  gift  over  upon  death  coupled  with 
a  contingency  to  such  death  under  twenty-one. 

This  construction  has  been  adopted  where  there  was  a  gift  to 
the  testator's  nieces  if  they  should  attain  twenty-one,  with  a 
gift  in  case  a  niece  should  die  leaving  children  to  her  children, 
as  otherwise  the  children  of  a  niece  dying  under  twenty-one 
would  have  taken  nothing.  JBfome  v.  Piilans,  2  M.  &  K.  15 ; 
see  L.  R.  7  H.  L.  p.  397,  and  (1901)  2  Ch.  341 ;  (1902)  2  Ch. 
241 ;  Randfiekl  v.  Ranxifield,  8  H.  L.  225. 

The  gift  over  upon  death  without  issue  cannot,  however,  be 
restricted  to  the  time  of  vesting,  where  there  is  an  express  gift 
over  upon  death  merely  before  the  time  of  vesting.  Martineau 
V.  Rogers,  8  D.  M.  &  G.  328;  see,  too.  Smith  v.  Speticer, 
6  D.  M.  &  G.  631. 

9.  If  what  is  given  over  is  the  share  the  legatee  would  have 
taken,  this  confines  the  gift  over  to  the  testator's  lifetime.  In 
re  Haytcard ;  Creery  v.  Lingwoody  19  Ch.  D.  470. 

10.  Where  there  is  a  gift  to  two  persons,  and  if  either  dies 
under  twenty-one  without  issue  to  the  survivor,  and  if  both  die 
without  issue  over,  the  defeasibility  may  be  restricted  to  the 
ago  of  twenty-one  if  there  is  a  direction  to  convey  at  twenty- 
one,  or  any  other  indication  of  intention  that  the  interest 
was  to  become  indefeasible  at  twenty-one.  Kirkpatnck  v. 
Kilpatrick,  13  Ves.  476;  WheabU  v.  Withers,  16  Sim.  504; 
Thackeray  v.  Sampson,  2  S.  &  St.  214;  see  Else  v.  Else, 
13  Eq.  196. 

11.  When  there  is  a  gift  at  twenty-one,  or  upon  marriage 
with  consent,  a  gift  over  upon  marriage  without  consent  has 
been  confined  to  the  age  of  twenty-one.     Deshody  v.  Boyville, 
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2  P.  W.  547 ;  Knapp  v.  Noi/es,  Amb.  662 ;  Osbom  v.  Brotvn,   Chap.  XLVn. 
6  Ves.  527 ;   JFest  v.  West,  4  GifP.  198';   Duggaii  v.  Kellt/,  10 
Ir.  Eq.  473. 

12.  It  may  be  noticed  that  where  there  is  a  gift  to  several, 
and  in  case  of  the  death  of  any  to  the  survivors,  and  if  they 
die  without  children  over,  the  gift,  in  case  of  death,  will  not  be 
extended  to  mean  death  at  any  time,  nor  will  the  gift  upon 
death  without  children  be  confined  to  such  death  in  the  life- 
time of  the  testator.  Clarke  v.  Lubbock,  1  T.  &  C.  C.  492 ; 
Child  V.  Giblett,  3  M.  &  K  71: 

VII. — Accrued  Sharks. 


Clauses  in  a  will  disposing  of  the  shares  of  devisees  or  Effeofc  of  gifts 
legatees  dying  before  a  given  period  or  event  do  not,  in  the  ^^^^ 
absence  of  a  distinct  evidence  of  intention,  extend  to  shares  "I"*'"*' 
which  have  once  accrued  under  those  clauses  so  as  to  pass  them 
a  second  time.      Ex  parte  West,  1  B.  C.  C.  575 ;    1   P.  W. 
275,  n. ;   Budge  v.  Barker,  Ca.  t.  Talbot,  124  ;  Mchom  v.  Oiles, 
L.  li.  5  0.  P.  614;  6  C.  P.  532 ;  6  H.  L.  24. 

Accrued  shares  will  not  pass  under  the  word  "share"  or 
"portion."  Cambridge  v.  Rous,  25  B.  416;  Bright  v.  Rowe, 
3  M.  &  K.  316;  Bardon  v.  Bardon,  16  Ir.  Ch.  416. 

If  there  is  a  gift  to  several  to  be  paid  at  twenty-one,  with  a 
direction  that,  if  any  die  under  twenty-one,  the  share  is  to 
survive  to  the  others,  and  two  die  under  twenty-one  before  the 
testator,  the  original  share  of  the  one  who  dies  last  goes  to  the 
survivors,  but  not  the  accrued  share  coming  to  him  on  the  death 
of  the  one  who  died  first.     Rickett  v.  Ouillemard,  12  Sim.  88. 

Accrued  shares  will  go  with  original  shares  if  there  is  an 
intention  expressed  that  they  should  do  so. 

1.  If,  for  instance,  accrued  shares  are  directed  to  go  in  the  Accrued 
same  manner  as  original  shares.     Cursharn  v.  Neicland,  2  B.  di^^  to  go 
145;    Milsom  v.   Aicdry,   5   Ves.   465;    Eyre  v.   Marsden.   4  «« original 
My.  &  Cr.  231 ;  Melsom  v.  Giles,  L.  E.  6  H.  L.  24. 

2.  And  when  original  and  accnied  shares  have  once  been  Gonaolidation 
consolidated  by  a  direction,  for  instance,  that  they  are  to  go  and"oOTued 
in  the  same  manner,  "  there  is  no  occasion  to  carry  on  any  ®^"®^- 
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aggregate 
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Gift  over  of 
the  whole 
fund. 


Where  the 
gift  is 
residuary. 


separate  account  of  the  original  share  from  the  accrued  share, 
and  both  will  pass  under  the  word  ''  share."     lie  Hutchinson,  5 
De  G.  &  S.  681. 

3.  If  "  his  or  her  share  or  shares  "  are  spoken  of,  where  only 
one  original  share  has  been  previously  given,  so  that  the  words 
cannot  be  satisfied  reddendo  singula  singuliSj  as  might  be  the 
case  if  the  words  were  "  his,  her,  or  their  share  or  shar^," 
accrued  shares  will  be  carried  over.  Wilmott  v.  Fletcitty  13 
W.  R.  856 ;  In  re  Chaston ;  Chasion  v.  Seago,  18  Ch.  D.  218. 

And,  apparently,  "share  and  shares  and  interest"  would 
carry  accrued  shares.     Douglas  v.  Andrews,  14  B.  347. 

4.  Accrued  shares  will  pass,  where  the  testator,  though  he 
speaks  of  individual  shares,  yet  shows  that  he  looks  on  the 
fund  as  existing  at  the  time  of  distribution  as  an  aggregate 
and  previously  undivided  fund  by  speaking  of  it,  for  instance, 
as  the  trust  fund.  Worlidge  v.  Churchill^  3  B.  C.  C.  465 ; 
Leeming  v.  Sherratt,  2  Ha.  14;  SilUck  v.  Booth,  1  T.  &  C.  0. 
121,  739;  Barher  v.  Lea,  T.  &  R.  413;  In  re  Allan;  Dow  v. 
Cassaigne,  (1903)  1  Ch.  276 ;  see  In  re  Hunter^s  Trusts,  L.  R. 
1  Eq.  295. 

So,  where  the  whole  fund  is  given  to  a  class,  with  benefit  of 
survivorship,  the  words  of  survivorship  apply  to  the  whole, 
accrued  as  well  as  original  shares.  In  re  CrawhalPs  Trust, 
8  D.  M.  &  G.  480 ;  2  Jur.  N.  S.  892. 

5.  And  a  gift  over  of  the  whole  is  convincing  evidence  of  the 
same  intention.  In  such  a  case  *^  share  must  have  been  meant 
to  include  every  interest  accruing  as  well  as  original,  for 
otherwise  the  estate  would  go  away  from  the  issue  piecemeal ; 
whereas,  it  is  obvious,  nothing  was  intended  to  go  over,  but 
that  all  should  go  over  at  once  on  failure  of  the  issue  of  all  the 
children,  as  if  all  but  one  had  died  without  issue  who  was 
intended  to  take  all."  Doe  d.  Clift  v.  Birkhead,  4  Ex.  110; 
Douglas  v.  Andrews,  14  B.  347 ;  Dutton  v.  Crotcdy,  33  B.  272 ; 
Langley  v.  Langley,  6  L.  R.  Ir.  277;  see  Sutton  v.  Sutton, 
30  L.  R.  Ir.  251. 

6.  And  if  the  bequest  is  of  residue,  the  presumption  against 
intestacy  will  assist  the  Court  in  passing  accrued  with  original 
shares.     Goodman  v.  Goodman,  1  De  G.  &  S.  695. 


ACCRUED  SHARES.  667 

7.  Accrued  shares  are  similarly  not  liable  to  the  same  restric-   Chap.  XLVII. 
tions  as  original  shares  in  the  absence  of  a  clearly  expressed  Accrued 
intention   so   to  restrict  them.      Gibbons   v.  Langdon^  6  Sim.  prUndfaeie 
260  ;   Ware  v.  Watson,  7  D.  M.  &  G.  248  ;  and,  on  the  other  t^^he  w'rtric. 
hand,   Trickey  v.   Trwketjy  3  M.  &  K.  560 ;  Jarman^s  Trvsts,  tion  of 

L.  R.  1  Eq.  71 ;  Fitzgerald  v.  Fitzgerald,  I.  R.  7  Eq.  436.  shares. 

8.  An  appointment  under  a  power  by  a  tenant  for  life  of  his  Appointment 
share  may  operate  as  well  upon  his  accrued  as  his  original  share. 

Re  Denton;  Bannerman  v.  Toosey,  63  L.  T.  105. 

9.  As  to  the  repeated  operation  of  cross  limitations,   see  Repeated 
Atkinson  v.  Jones,  Joh.  246.  ^te  ovTr.'"' 
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I. — What  is  a  Substitutional  Gift. 
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The  simplest  form  of  substitutional  gift,  introduced  by  the 
word  "or,"  as,  for  instance,  to  class  A  or  class  B,  generally 
involves  the  relation  of  smaller  to  larger  class,  or  of  ancestor 
to  descendant. 

A  simple  gift  to  A  or  B  may  be  substitutional  or  alternative, 
and  it  must  be  determined  from  the  whole  will  which  was 
intended.  Carey  v.  Carey,  6  Ir.  Ch.  255 ;  Lovgmore  v.  Broonty 
7  Ves.  128 ;  Miller  v.  Chapman,  24  L.  J.  Ch.  409 ;  Maude  v. 
Maude,  22  B.  290 ;  In  .bonis  Bradford,  72  L.  T.  267 ;  In  re 
Dehiar  Charitable  Trust,  (1897)  2  Ch.  163. 

The  substituted  legatees  may  be  intended  to  take,  only  if 
none  of  the  original  class  come  into  existence,  so  that,  if  any 
come  into  existence,  they  take,  whether  they  are  living  at  the 
time  of  distribution  or  not;  as,  for  instance,  where  the  gift 
was  to  two  daughters  for  their  lives,  and  after  their  deaths  to 
their  respective  children  or  legal  representatives.  In  re  Roberts  ; 
PerciralY,  Roberts,  (1903)  2  Ch.  200. 

A  gift  to  A  or  B,  or  to  A  or  his  children,  as  C  may  appoint, 
is  not  substitutional,  and  in  default  of  appointment  it  goes 
among  all  the  appointees  equally.  Penny  v.  Turner,  2  Ph.  493 ; 
White's  Tnists,  Job.  656. 

A  gift  of  100/.  a-piece  to  each  of  the  children,  grandchildren, 
or  other  descendants  of  A,  includes  all  the  descendants.  Solly 
V.  Solly,  5  Jut.  N.  S.  36. 

When  the  contingency  of  surviving  the  time  of  distribution 
is  applied  both  to  the  original  and  substituted  class ;  if,  for 
instance,  the  gift  is  to  parents  or  their  children  living  at  the 
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decease  of  the  tenant  for  life,  the  gift  will  nevertheless  he        Chap. 

__          ^         XLVIII. 
construed  as  substitutional.     Congreve  v.  Palmer,  16  B.  435;    

oriirinal  and 

Atkinson  v.   Bartrumy   28   B.   219 ;     In   re   CMand's   Trusts,  suSiituted 
7  L.  E.  Ir.  74.  l^fi^^*^^«- 

In  such  a  ease,  however,  if  there  is  anything  to  show  that  "Or" 
the  original  and  substituted  class  are  to  take  co-ordinately,  ?:  ^^ 
"  or"  will  be  read  "  and."  Rkhardson  v.  Spraag,  1  P.  W.  433, 
where  the  gift  was  to  such  of  the  testatrix's  daughters,  or 
daughters'  children,  as  should  be  living  at  her  sou's  death, 
"without  considering  any  superiority  or  eldership  whatever." 
See  Shand  v.  Kidd,  19  B.  310. 

And  where  the  direction  was  to  pay  a  sum  of  money  after 
the  death  of  a  tenant  for  life,  "  to  all  and  every  the  testatrix's 
nephews  and  nieces,  to  wit,  A  or  her  children,  B  or  her  children," 
&o.,  to  be  equally  divided  between  them,  "or"  was  read 
"  and  " ;  the  words  under  the  videlicet  being  only  an  expanded 
description  of  the  persons  to  take.     Eccardy.  Brooke,  2  Cox,  213. 

So,  too,  where  the  gift  is  to  such  of  several  persons  as  should 
be  living  at  the  testatrix's  decease,  or  the  issue  of  such  of  them 
as  should  be  married,  "  or  "  will  be  read  "  and."  Hon^idge  v. 
Ferguson,  Jac.  583. 

Upon  the  same  principle,  a  gift  to  children  living  at  the  time  Gifts  to 
of  distribution,  or  their  issue,  will  be  construed  as  a  gift  to  chil-  Ffthen"  * 
dren  then  living,  and  the  issue  of  those  then  dead,  including  Jj^^^'^^g 
issue  of  those  dead  at  the  date  of  the  will,  but  not,  it  would 
seem,  of  those  who  were   dead  before  the  testator  was  born. 
King  v.  Cleaveland,  4  De  G.  &  J.  477  ;  PhilpH'  Will,  7  Eq.  151 ; 
Burt  V.  IleUyar,  14  Eq.  160  ;    Wingfield  v.  Wingjield,  9  Ch.  D. 
658 ;  Keay  v.  Bouiton,  25  Ch.  D.  212. 

A  substitutional  gift,  substituting  one  set  of  legatees  for  others  Substitution 
dying  before  the  time  of  distribution,  must  be  distinguished  from  jrift  over 
from  an  executory  gift  over  intended  to  take  eflfeot  at  any  time.  ^  ^ly  tune.^ 
Thus,  a  gift  to  children  living  at  a  particular  time,  with  a  gift 
over,  if  any  such  children  die  leaving  issue  to  their  issue,  is  an 
executory  limitation  to  take  effect  at  any  time.     La  Roche  v. 
Davies,  3  T.  &  C.  Ex.  612,  n. ;  Ex  parte  Hunter,  3  Y.  &  C.  Ex. 
610  ;  Hooves  v.  Herring,  I  M^Cl.  &  T.  295. 
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On  the  other  hand,  if  the  gift  is  to  children  living  at  the  time 
of  distribution,  with  a  gift  to  their  issue  if  any  such  children 
die  before  becoming  entitled,  the  gift  to  the  issue  will  be 
construed  as  substitutional,  since  children  living  at  the  time  of 
distribution  could  not  die  without  becoming  entitled.  Jeyei  v. 
Savage^  10  Ch.  555 ;  see  Giles  v.  GfileSy  8  Sim.  360. 


1.  Origiual 
legatee  a 
named  person. 

a.  Direct  gift. 

b.  Gift  after 
life  interest. 


2.  Original 
gift  to  a 
class. 


a.  Gift  to 
children  or 
their  issue. 


TI. — Legatees  Dying   before   Testator  after  Date 

OF  Will. 

If  there  is  a  direct  gift  to  a  named  person  or  his  children  and 
the  named  person  dies  in  the  testator's  lifetime  leaving  children, 
the  children  take.     Oittings  v.  McDennotty  2  M.  &  K.  69. 

The  result  is  the  same  if  there  is  a  life  interest  and  the  named 
person  dies  before  the  testator,  leaving  children.  In  re  Porter*s 
Trust,  4  K.  &  J.  188. 

It  makes  no  difference  that  the  gift  is  not  in  the  simple  form 
to  A  or  his  children  after  a  life  interest,  but  that  there  is  a  gift 
to  A  with  a  direction  that  in  case  of  his  death  or  in  case  of  his 
death  before  or  in  the  lifetime  of  the  tenant  for  life,  or  in  case 
of  his  death  leaving  issue,  the  legacy  is  to  go  to  his  children. 
Le  Jeune  v.  Le  Jetine,  2  Kee.  701 ;  Ive  v.  Kingy  16  B.  46 ; 
Ashling  v.  Knowles,  3  Dr.  593;  Hobgen  v.  Neak,  11  Eq.  48. 

Cases  where  the  original  gift  is  not  to  a  named  person,  but  to 
a  class  followed  by  a  substitutional  gift,  involve,  in  some 
respects,  different  considerations. 

For  instance,  if  there  is  a  life  interest  and  then  a  gift  to  chil- 
dren or  their  issue,  and  a  child  dies  before  the  testator,  leaving 
issue,  it  seems  the  issue  do  not  take,  as  the  child  did  not  become 
a  member  of  the  original  class.  Re  Ibbetson ;  Ibbetson  v. 
Ibbetson,  88  L.  T.  461. 

On  the  other  hand,  though  the  gift  is  in  form  substitutional, 
if  what  is  given  to  the  issue  is  an  original  share,  issue  of  a  child 
who  dies  before  the  testator  may  take  if,  for  instance,  the  gift  is 
to  a  class  living  at  the  death  of  the  tenant  for  life  or  the  issue 
of  any  then  dead.    Attwood  v.  Alford,  2  Eq.  479. 
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If  the  case  is  not  the  simple  one  of  a  rift  to  a  class  or  their        Chap. 

.  .  .  xivni. 

issue,  but  there  are  directions  that  the  issue  of  a  member  dying 


are  to  take  his  share,  the  language  of  the  direction  affords  a  key  ^bat  issue  to 
to  the  oonstruotion.  ^^'^''*'' 

The  broad  distinction  appears  to  be,  that,  if  what  is  given  to  . 
the  issue  is  "  the  share  "  of  a  member  of  the  class,  the  substitu- 
tion does  not  operate  as  regards  a  person,  who  died  before  the 
testator,  and  therefore  never  took  a  share.  On  the  other  hand, 
if  what  is  given  to  the  issue  is  the  share  a  member  of  the  class 
would  have  taken  if  he  had  lived,  the  substitution  operates  as 
regards  a  person  who  dies  in  the  testator's  lifetime  after  the 
date  of  the  will. 

Thus,  if  the  gift  to  the  class  is  after  a  life  interest  with 
a  direction  that  the  children  of  those  dead  should  stand  in  the 
place  of  their  parent  or  should  take  their  parent's  share, 
children  of  a  parent  who  dies  in  the  testator's  lifetime  do  not 
come  in,  as  he  never  had  a  place  or  share.  Thornhill  v. 
Thornhilly  4  Mad.  377 ;  In  re  Hannam  ;  Haddchey  v.  Hannam^ 
(1897)  2  Ch.  39.  These  cases  are  in  accordance  witli  the 
opinion  expressed  by  Lord  Romilly  in  Ive  v.  King^  1GB.  40, 
53;  King  v.  Cleaveland,  26  B.  26,  31. 

Again,  if  the  original  gift  is  to  a  class  living  at  the  testator's  Oase  where 
death,  or  at  some  other  time,  and  the  substitutional  gift  is  ^as^is^*^ 
expressly  confined  to  the  children  of  such   persons,  the  sub-  confined  to 

...  ,  ,  persons  living 

stitution  can  have  no  effect  with  regard  to  those  who  never  at  the  testa- 

top  H  dp&t.h 

become  members  of  the  original  class.     See  Shcrgohl  v.  Boone^ 
13  Ves.  370 ;  Smith  v.  Farr^  3  T.  &  C.  Ex.  328. 

On    the   other  hand,  where   the  gift  was  immediate,  and  <..  Direction 
there  was  a  direction  that  if  any  members  of  the  class  should  ^^  J^are*^ 
die  before  their  shares  were  payable  leaving  issue,  the  issue  parent  would 
should  take  the  share  their  parent  would  have  been  entitled  to 
if  living,  the  issue  of  a  member  of  the  class  dying  before  the 
testator  took  his  share.     Cart  v.  Winder^  1  Coll.  320,  where, 
however,  the  Vice-Ohancellor  seems  to  have  thought  that  the 
language  of  the  gift  over  referred  to  death  before  the  testator ; 
and  see  In  re  Potter's  Trusty  8  Eq.  52,  as  to  the  nephew  who 
died  after  the  date  of  the  wiU. 
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The  same  construction  was  followed  when  the  gift  was  to  the 
testator's  children  living  at  the  death  of  his  widow  with  a 
proviso  that  if  any  of  his  children  who  should  die  in  the  life- 
time of  his  widow  should  have  left  issue,  such  issue  should  be 
entitled  to  the  share  their  parent  would  have  been  entitled  to  if 
living.  Smith  v.  Smithy  8  Sim.  353,  where  the  head-note  is 
inaccurate.  The  case  is  explained  in  In  re  Hannam  ;  Haddehey 
V.  Hannam,  (1897)  2  Ch.  39,  43. 

There  may  be  other  evidence  of  intention  to  show  that  the 
substitution  was  to  take  effect  upon  the  share  of  a  member  of 
the  class  dying  before  the  testator.  See  Jone^  v.  Freicen^  12 
W.  R.  369 ;  3  N.  E.  415,  where  the  original  .  gift  was 
apparently  held  to  be  a  gift  to  persons  named ;  and  Habergham 
V.  Eidefiaigh,  9  Eq.  395,  which  was  in  substance  a  case  of  tenant 
for  life  and  remainderman. 
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1.  When  there  is  a  gift  to  several  persons  nominatim,  with 
a  substitution  of  their  issue  in  the  event  of  their  death,  the 
fact,  that  one  of  the  persons  so  named  is  dead  at  the  date  of 
the  will,  will  not  prevent  his  issue  from  taking.  Hannam  v. 
SimmSy  2  De  G.  &  J.  151  ;  Ive  v.  King,  16  B.  46 ;  Hohgcn  v. 
Ifeale,  11  Eq.  48 ;  see  Barnes  v.  Jennings,  L.  R.  2  Eq.  448. 

2.  If,  however,  the  original  gift  is  to  a  class,  with  a  sub- 
stitutional gift  to  issue,  the  questioh  is  whether  the  issue  take 
a  share  which  has  been  given  to  a  parent,  who  is  contemplated 
as  capable  of  taking  under  the  will,  or  whether  they  take  a 
share,  which  has  not  been  previously  given  to  their  parent. 
In  the  former  case  issue  of  parents  dead  at  the  date  of  the 
wiU  will  not  take,  in  the  latter  they  will. 

a.  If  the  gift  is  to  parents  and  issue  in  one  continuous 
sentence — ^as,  for  instance,  to  children  then  living  and  the 
issue  of  those  then  dead — the  issue  of  parents  deceased  at  the 
date  of  the  will  take.  A  direction  that  the  issue  are  to  take 
only  the  share  their  parent  would  have  taken  if  living  does 
not  alter  this  construction.     Tytherkigh  v.  Harbin,  6  Sim.  329  ; 
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East  V.  Baker,  8  Sim.  443  ;  Etches  v.  Etches,  3  Dr.  447 :  In  re        Chap. 
Philps'  mil,  7  Eq.  151 ;  Heasman  v.  Pearse,  7  Ch.  276.    Waugh — 


V.  Waugh,  2  M.  &  K.  11,  may  not  be  easy  to  reconcile  with 
these  authorities. 

It  seems  the  issue  of  a  parent  who  died  before  the  testator 
was  bom  would  not  take.    Wingfield  v.  Wingfield,  9  Ch.  D.  658. 

In  some  cases  a  direction  that  the  issue  are  to  take  their  lasue  to  take 
parent's  share,  which  implies  a  parent  capable  of  taking  under  sbare. 
the  will,  has  also  been  held  not  to  exclude  issue  of  a  parent 
dead  at  the  date  of  the  will.     But  these  cases  are  of  doubtful 
authority.     Bubh  v.  Beckuith,  2  B.  308 ;  Coulthurst  v.  Carter, 
15  B.  421 ;  Re  Foulding's  Trust,  26  B.  263. 

If  the  gift  is  to  "  my  children  then  living,  and  the  children  Effect  of  the 
of  such  of  my  said  children  as  shall  be  then  dead,"  the  testator 
by  using  the  term  '^  said  "  children  shows  that  he  is  contem- 
plating a  class  of  children  living  at  the  date  of  the  will,  and 
capable  of  taking  under  it,  and  therefore  children  of  those  dead 
at  the  date  of  the  will  will  not  be  admitted.  Re  Thompson's 
Trust,  2  W.  E.  218 ;  5  D.  M.  &  Q.  280  ;  see  Peel  v.  Catlow, 
9  Sim.  372 ;  Smith  v.  Pepper,  27  B.  86 ;  Hall  v.  Woolley,  39 
L.  J.  Ch.  106. 

On  the  other  hand,  if  the  gift  is  to  the  brothers  and  sisters 
living  at  a  particular  time,  and  the  children  of  such  of  the 
said  brothers  and  sisters  as  should  have  died,  and  the  testator 
has  only  one  brother  or  one  sister  living  at  the  date  of  the 
will,  he  cannot  be  referring  to  a  class  existing  at  the  date  of 
the  will,  and  children  of  brothers  and  sisters  dead  at  the  date 
of  the  will  will  be  admitted.  Re  Jordan's  Trust,  2  N.  E.  57  ; 
Giles  V.  Giles,  8  Sim.  360 ;  see  Jarvis  v.  Pond,  9  Sim.  549. 

If  the  children  are  expressed  to  be  the  children  of  parents.  Gift  lo  my 
who  are  beneficiaries  under  the  will ;  if,  for  instance,  the  bequest  their  children, 
is  to  ^'my  daughters  and  their  children,"  the  children  of  a 
daughter  dead  at  the  date  of  the  will  take  nothing.     Parker  v. 
Tootal,  im.  L.  143  ;    see  Crook  v.  Whitley,  26  L.  J.  Ch.  350  ; 
but  see  Clay  v.  Pennington,  7  Sim.  370. 

b.  When  the  gift  is  clearly  substitutional,  as  in  the  case  of  a  ^«P  *^®  . 
gift  to  a  class  or  their  issue,  issue  of  members  of  the  original  tationai  in 
class  dead  at  the  date  of  the  will  will  not  take.     Congrcre  v.  fo^"^  ^ 
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Ckap.        Palmer,  16  B.  435  ;    In  re  Webster's  Estate;   Widgeii  v.  Melh^ 

XL  Yin  r  i/  * 

23  CIi.  D.  737.     The  principle  seems  to  have  been  admitted  in 


In  re  Siblei/s  Trusts,  5  Ch.  D.  494. 
Where  sach  If  there  IS  anything  to  assist  the  construction,  issue  of  members 
legatees  Mare  ^^  ^^^  ^^^^^  dead  at  the  date  of  the  will  maj  be  let  in.  Thus,  if 
date  o?t^^  none  of  the  members  of  the  original  class  are  alive  at  the  date  of 
-will  do  not      the  will,  or  if  the  ori&rinal  class  is  brothers  and  sisters,  and  the 

satisfy  the  '  °  .    .  . 

words  of  gift,  testator  has  only  one  brother  living  at  the  date  of  the  will, 
children  of  those  then  dead  will  oome  in.  Ghtcling  y.  Thompson, 
11  Eq.  366,  n. ;  see  Barnabj/  v.  Tassell,  11  Eq.  363  ;  Jarvis  v. 
Pond,  9  Sim.  549  ;  In  re  Sibl^i/s  Trusts,  5  Ch.  D.  494 ;  Walsh 
V.  Bluymy,  21  L.  R.  Ir.  140. 

Gift  to  the  e.  Where  the  gift  to  the  issue  is  in  an  independent  clause,  the 

legatees  in  an  q^^stion  is,  whether  the  intention  is  to  add  fresh  members  to  or 

independent     substitute  them  for  the  orififinal  class. 

sentence.  ^ 

Direction  that      If  the  gift  is  to  children  living  at  the  testator's  death,  with. 

parent*^hould  *  direction  that,  if  any  should  happen  to  die  in  his  lifetime,  the 

^MM  ^"         "  ^^S^^J  "  intended  for  such  child  should  be  for  his  issue,  the 

word  "  legacy  "  shows  that  the  testator  meant  to  substitute  only 

issue  of  parents  who  at  the  date  of  the  vnll  were  capable  of 

taking.      Christopherson   v.    Naylor,  1    Mer.  320;    Hunter  v. 

Cheshire,  8  Ch.  751 ;  Re  Offiler ;  Offiler  v.  Offiler,  83  L.  T.  758. 

It  may  be  doubted  whether  Phillips  v.  Phillips,  13  W.  R.  170  ; 

10  Jur.  N.  S.  1173 ;   and  Parsons  v.  Qulliford,  10  Jur.  N.  S. 

231,  can  stand  with  these  authorities. 

Issue  to  stand      The  same  rule  applies,  if  there  is  a  direction,  that  issue  of 

of  their  parents  dying  are  to  stand  in  the  place  of  their  parents,  or 

parents.  ^^  ^^^  i\iQYr  parents'  share.     Butter  v.  Ommaney,  4  Euss.  71  ; 

Gray  v.  Garman,  2  Ha.  268 ;  Atkinson  v.  Atkinson,  I.  R.  6 
Eq.  184 ;  Re  Hotchkiss's  Trusts,  8  Eq.  643 ;  Hahergham  v. 
Ridehalgh,  9  Eq.  395 ;  Kelsey  v.  Ellis,  38  L.  T.  471 ;  In  re 
Barker  ;  Asquith  v.  Sacille,  47  L.  T.  38 ;  In  re  Musther  ;  Groves 
V.  Musther,  43  Ch.  D.  569  ;  la  re  Brown ;  Broicn  v.  Broicn,  58 
L.  J.  Ch.  423 ;  37  W.  R.  472,  not  following  In  re  Smith's 
Trusts,  5  Ch.  D.  497,  n. 

The  inference  from  the  use  of  the  words  "  legacy  or  share  of 
the  parent "  cannot  be  drawn  where  what  is  given  to  the  issue  is 
not  the  parent's  share,  but  the  share  the  parent  would  have 
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taken  if  living.     Loring  v.  Thoniaa^  1  Dr.  &  Sm.  497 ;   In  re        Chap. 
Potter's  Trust,  8  Eq.  62.  ^'nn. 


Where  life  interests  are  given  to  children,  with  a  du'ection 
that  upon  the  death  of  a  child  hefore  or  after  the  testator  the 
corpus,  the  income  whereof  was  or  would  have  been  payable  to 
the  child,  is  to  go  to  his  children,  it  is  still  more  difficult  to 
suppose  that  the  testator  intended  to  benefit  children  of  a 
child  dead  at  the  date  of  the  will.  In  re  Chinery ;  Chinery  v. 
Hill,  39  Ch.  D.  614;  Li  re  Wood;  Tullett  v.  Cokille,  (1894)  3 
Oh.  381. 

Where  the  gift  was  to  such  of  the  children  of  the  testator's 
sistei^  as  should  survive  the  tenant  for  life,  followed  by  a  direc- 
tion that  in  case  any  of  such  children  should  be  dead  at  the 
testator's  decease  leaving  issue,  such  issue  should  take  the  share 
of  their  deceased  parent,  the  issue  of  a  child  dead  at  the  date  of 
the  will  was  not  included.  West  v.  Orr,  8  Ch.  D.  60  ;  see  Giles 
V.  Giles,  8  Sim.  360. 

If  the  original  gift  is  to  a  class  followed  by  a  direction  that  if  Sabatitution 
any  members  of  the  class  shall  predecease  the  testator  leading  members  of 
children,  such  children  are  to  take  the  share  their  parent  would  ghSl^die.^^**" 
have  taken  if  living,  the  word  "  shall  "  primd  facie  has  a  future 
sense,  and  applies  to  members  of  the  original  class  who  die 
after  the  date  of  the  will.   In  re  Gorringe  ;  Gorringe  v.  Gorringe, 
(1907)  A.  0.  225. 

But  there  may  be  sufficient  in  the  will  to  show  that  the  words 
"  shall  die  "  are  not  used  in  a  strictly  future  sense ;  for  instance, 
if  the  direction  is  that  if  any  children  shall  die  leaving  children 
who  shall  attain  twenty-one,  such  last-mentioned  children  are 
to  take  the  share  their  deceased  parent  would  have  taken  if 
living,  where  the  attainment  of  twenty-one  cannot  have  been 
intended  to  be  treated  as  a  strictly  future  event.  Loring  v. 
Thomas,  1  Dr.  &  S.  4li7 ;  In  re  Chapman's  Will,  32  B.  382 ; 
Adams  v.  Adams,  14  Eq.  246 ;  In  re  Lucas'  Will,  17  Ch.  D. 
788 ;  In  re  Parsons ;  Blaber  v.  Parsons,  8  R.  430 ;  In  re 
Wooln'ch;  Harris  v.  Harris,  48  L.  J.  Ch.  321 ;  11  Ch.  D.  663 
(a  doubtful  case). 
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IV. — ^The  Effect  of  Substitutional  Gifts. 


1.  Original 
legatee  a 

penon. 

a.  Direct  gift. 


h.  Gift  after 
lif e  intereet. 


2.  Original 
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claas. 


3.  Substitated 
olaiw  need  not 
be  living  at 


1.  In  the  case  of  a  direct  gift  to  a  named  person  or  his  issae,  if 
the  named  person  surviyes  the  testator  he  takes  absolutely.  The 
substitution  has  no  further  operation.  Montagu  v.  NucellUy  1 
Buss.  165;  Ckipchase  v.  Simpson^  16  Sim.  485;  Salisbury  t. 
Petty,  3  Ha.  86 ;    Whitcher  v.  Penley,  9  B.  477. 

If  there  is  a  life  interest  and  then  a  gift  to  a  named 
person  or  his  children,  the  substitution  takes  effect  if  the  named 
person  dies  leaving  children  after  the  testator  but  before  the 
tenant  for  life.  Oirdlestone  v.  Doe,  2  Sim.  225;  Jacobs  v. 
Jacobs,  16  B.  557;  In  re  Craven,  23  B.  333;  Salisbury  v. 
Petty,  3  Ha.  86 ;  BoUtho  v.  milyar,  34  B.  180. 

If  the  named  person  dies  without  children  after  the  testator 
but  before  the  tenant  for  life,  he  takes  absolutely.  Smither  y. 
Willock,  9  Ves.  233;  Hervey  v.  M'Laughlin,  1  Pr.  264; 
Salisbury  v.  Petty,  3  Ha.  86. 

If  the  named  person  survives  the  tenant  for  life,  he  takes 
absolutely.  The  substitution  ceases  to  operate.  Penley  y. 
Penley,  12  B.  547 ;  Sparhs  v.  Restal,  24  B.  218 ;  Blundell  v. 
Chapman,  33  B.  648. 

2.  In  the  case  of  gifts  to  a  class,  for  instance,  to  children  or 
their  issue  after  a  life  interest,  if  a  child  dies  after  the  testator 
but  before  the  tenant  for  life  leaving  issue,  the  issue  take. 
Timins  v.  Stackhouse,  27  B.  434;  Finlason  v.  Tatlock,  9 
Eq.  258. 

Where  the  gift  is  not  in  this  simple  form  but  there  is  a 
direction  that  the  issue  of  a  deceased  child  ore  to  take  his  share, 
the  direction  operates  as  regards  the  share  of  a  member  of  the 
class  who  survives  the  testator  but  dies  before  the  tenant  for 
life.  Ice  v.  King,  16  B.  46  ;  Pe  Oilbert;  Daniel  v.  Matthews, 
54  L.  T.  752 ;  Re  Miles ;  Miles  v.  Miles,  61  L.  T.  359. 

There  may,  however,  in  such  a  case  be  a  context  which  limits 
the  defeasance  to  the  testator's  death.  In  re  Dawes^  Trusts, 
4  Oh.  D.  210. 

3.  In  the  ordinary  case  of  a  substitutional  gift  to  a  person  or 
his  issue  or  to  a  class,  such  as  children  or  their  issue,  after. 
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a  life  interest,  it  is  not  necessary  that  the  issue  in  order  to  take        Chap. 

XL  VIII 

should  be  living  at  the  death  of  the  tenant  for  life.    Masters  v.  - 


ScaleSy  13  B.  60 ;  Ire  v.  Ktng^  16  B.  46 ;  Smith  v.  Palmer,  7  dSxibution. 
Ha.  229 ;  Lanphier  v.  Buck,  2  Dr.  &  Sm.  484 ;  Re  Turner,  2 
Dr.  &  8m.  601 ;  In  re  Bennett's  Tnists,  3  K.  &  J.  280 ;  In  re 
Merrick's  Trusts,  1  Eq.  551;  ITobgen  v.  Neale,  11  Eq.  48;  In  re 
Battersbf/s  Trusts,  (1896)  1  Ir.  600 ;  Be  Flower ;  Matheson  v. 
Goodicyn,  62  L.  T.  677.  The  order  in  Pearson  v.  Stephen,  5 
Bl.  N.  S.  203,  is  considered  in  Lanphier  v.  Buck,  34  L.  J.  Ch. 
650,  659,  and  Re  Flower. 

4.  But  the  issue,  in  order  to  take  by  substitution  for  their  4.  Substituted 
parent,  must  not  predecease  the  parent.     Timins  v.  Stackhouse,  siavive  their 
27  B.  434  ;   Lanphier  v.  Buck,  2  Dr.  &  Sm.  48 1 ;   Re  Turner,  2  P*^"*^' 

Dr.  &  Sm.  501 ;   In  re  Bennett's  Trusts,  3  K.  &  J.  280 ;    Crause 
V.  Cooper,  1  J.  &  H.  207 ;  Huny  v.  Huny,  10  Eq.  346.  • 

The  issue  need  not  survive  their  parent  if  the  gift  to  them  Case  of 
though  in  form  substitutional  is  in  substance  an  independent  to  issue, 
gift ;  for  instance,  if  the  gift  is  to  children  then  living  or  the 
issue  of  those  then  dead.     Lanphier  v.  Buck,  2  Dr.  &  Sm.  484  ; 
In    re    Woolley ;     Wormald  v.    Woolley,    (1903)    2    Ch.   206, 
explaining  In  re  Merrick's  Trusts,  1  Eq.  551. 

5.  If  there  is  a  gift  to  children  or  their  issue  and  there  are  5.  Substituted 
children  and  children  of  those  children  living  at  the  time  of  not  take  with 
distribution,   grandchildren   cannot  take  in  competition  with  p^^^J^^ 
their  own  parents.     Margitson  v.  Hall,  10  Jur.  N.  S.  89  ;  In  re 
Cleland's   Trusts,   7   L.    R.   Ir.   74;    Re    Lund's    Settlement; 

Stanfield  v.  Keene,  89  L.  T.  806. 

0.  In  the  case  of  a  gift  to  several  named  persons  or  their  6-  Lining 
children,  if  some  of  the  named  persons  die  before  the  time  of  children  of 
distribution  leaving  children,  and  others  survive  that  time,  those  parents  may 
who  survive  and  the  children  of  those  who  are  dead  take  shares.  **^®  together. 
Price  V.  Lockley,  6  B.  180. 

The  same  is  ordinarily  the  case  where  the  original  gift  is  to 
be  divided  among  a  class — for  instance,  children  or  their  issue. 
Doody  V.  Higgins,  9  Ha.  App.  32 ;  Finlason  v.  Tatlock,  9  Eq. 
258 ;  Neilson  v.  Monro,  27  W.  E.  936  ;  In  re  Sibley  s  Trusts,  5 
Ch.  D.  494. 
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On  the  other  hand,  if  the  gift  is  simply  to  children  or  grand- 
children living  at  the  time  of  distribution,  without  words 
denoting  division,  equality,  or  the  creation  of  a  tenancy  in 
common,  the  result  may  be  that  the  two  classes  are  mutually 
exclusive,  so  that  children  of  a  deceased  child  cannot  take  if 
there  are  any  children  living.  In  re  Coley ;  Gibson  v.  Gibson^ 
(1901)  1  Ch.  40;  see  Amaon  v.  Harris,  19  B.  210;  Hollands. 
Woody  11  Eq.  91. 


Whether 
oontingencj 
of  original 
applies  to 
substituted 
class. 


V. — Whether  Contingency  of  Original  applies  to 

Substituted  Class. 

The  cases  hitherto  discussed  have  been  cases  of  simple  substi- 
tution, such  gifts  as  to  several  or  their  children,  or  to  a  dass 
or  their  children,  where  no  contingency  was  in  terms  introduced 
into  the  constitution  of  the  original  class.  A  very  common 
form  of  gift  is,  however,  a  gift  to  a  class  living  at  the  time  of 
distribution  and  the  issue  of  those  then  dead.  In  such  cases 
the  parents  can  only  take  if  they  are  living  at  the  time  of  dis- 
tribution, and  the  question  arises  whether  this  contingency  must 
be  imported  into  the  gift  to  the  issue.  It  is  now  settled  that  it 
must  not  unless  there  is  something  more  in  the  context.  Martin 
V.  Holgatey  L.  E.  1  H.  L.  175,  approving  Lyon  v.  Coward^  15 
Sim.  287 ;  Re  Wildnian'a  Trusts,  1  J.  &  H.  299 ;  Barker  v. 
Barker,  5  De  G.  &  S.  753  ;  Rarcourt  v.  Hareourt,  26  L.  J.  Ch. 
636;  Etches  v.  Etcher,  3  Dr.  447;  In  re  PelVs  Trust,  3 
D.  F.  &  J.  291 ;  In  re  Orton's  Trust,  3  Eq.  375,  and  overruling, 
except  in  so  far  as  they  can  be  supported  by  a  special  context, 
Bennett  v.  Merrhnan,  6  B.  360  ;  Macgregor  v.  Macgregor,  2  Coll. 
192 ;  Pennt/  v.  Clarke,  1  D.  F.  &  J.  425 ;  Kirkman's  Trust,  3 
De  G.  &  J.  558. 

The  same  rule  applies  if  the  gift  to  the  issue  is  made  by  a 
separate  clause  providing  that  if  any  of  the  parents  are  then 
dead,  leaving  issue,  the  issue  shall  take  the  pcurents'  share. 
Martin  v.  Holgate,  L.  R.  1  H.  L.  175. 

In  these  cases  the  gift  to  the  issue  is  an  original  or  indepen- 
dent gift.  It  is  not  therefore  necessary  that  issue,  in  order  to 
take,  should  survive  their  own  parent  (a),  even  though  the  gift 
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is  to  parents  then  living  and  the  issue  of  those  then  dead  leaving      ▼?Stit 

issue  (b),     Harcourt  v.  Sarcourt,  26  L.  J.  Ch.  536 ;  Lanphier  v.  

Buck^  2  Dr.  &  Sm.  490 ;  In  re  Woolley ;  Wormald  v.  Woolley^ 
(1903)  2  Ch.  206.  Humfrey  v.  Hxmfrey,  2  Dr.  &  Sm.  49,  is 
not  consistent  veith  these  authorities  (fl).  In  re  Stnith^s  Trusts^ 
7  Ch.  D.  665  (ft). 

Upon  a  similar  principle,  under  a  gift  in  certain  events  to  a 
class  and  the  issue  of  such  of  them  as  shall  then  he  dead, 
members  of  the  class  dying  vrithout  issue  before  the  events 
happen  take  a  share.  Etches  v.  EtcheSy  3  Dr.  441 ;  In  re  Wood; 
Moore  v.  Baileyy  29  W.  R.  171 ;  see  Strother  v.  Duttony  1 
De  G.  &  J.  675. 
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CHAPTER  XLIX. 

SURVIVORSHIP  AND  SURVIVORS. 

I. — Survivor  as  a  Word  of  Limitation. 

Chap.  XLiz.  The  word  survivor  may  be  either  a  word  of  limitation  of  an 

Sumvor  Txaed  estate,  denoting  the  interest  certain  persons  are  to  take,  or  it 

IkattTti^of    may  denote  a  class  of  persons. 

an  estate.  YoT  instance,  in  a  devise  to  A,  B  and  C  as  tenants  in  common 

for  life,  with  benefit  of  survivorship,  the  word  survivorship  refers 
to  the  extent  of  the  estate  and  not  to  the  class  of  persons,  and 
upon  the  death  of  one  the  remaining  tenants  in  common  take 
the  whole  estate.  Haddehey  v.  AdamSy  22  B.  266 ;  Taaffe  v. 
Conmee^  10  H.  L.  64 ;  see,  however,  Wilet/  v.  Chanteperdrixy 
(1894)  1  Ir.  209. 

The  word  cannot  be  a  word  of  limitation,  where  absolute 
interests  are  given.  Maherley  v.  Strode^  3  Ves.  450 ;  Foley  v. 
Gallagher,  2  L.  E.  Ir.  389. 


Siirviyors 
denotiDg 
penoDB  to 
take. 


A  single 
Burvivor 
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survivors. 


11. — Gifts  to  Survivors. 

The  word  survivors  is  more  usually  employed  to  denote  a 
class  of  persons  who  are  to  take,  and  in  such  cases  it  must  have 
its  natural  meaning,  which  is  to  outlive ;  that  is  to  say,  to  be 
alive  at  and  after  the  happening  of  a  particular  event  or  the 
death  of  a  particular  person,  which  event  or  person  the  other  is 
to  survive.  Gee  v.  Liddell,  L.  R.  2  Eq.  341 ;  see  Re  Claries 
Estate,  3  D.  J.  &  S.  Ill,  where  "survive"  was  held  to  mean 
merely  "  live  after." 

A  divesting  clause  in  favour  of  survivors  operates  in  favour 
of  a  single  survivor.  Hearn  v.  Baker,  2  K.  &  J.  3S3 ; 
Boicyer  v.  Ciirrall,  2  W.  R.  328 ;  Botcyer  v.  Douglass,  W.  N. 
1876,  279. 
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The    principal    difficulty    with    reference    to    surviyorBhip   Chap.XLix. 
claiiBes  is  to  ascertain  to  what  point  of  time  the  surviyorship 
refers: — 

1.  In  simple  cases,  where  the  gift  is  to  several  or  the  sur-  simple  gift  to 
vivors,  or  to  several   and   the   survivors  or   the  survivors  of  JSI^o™  **''' 
them,  or  to  a  class   described  as  surviving,  such  as  surviving  J?'®"  J®  *^® 
children,  or  to  several  or  a  class  with  benefit  of  survivorship,  division, 
or  with  benefit  of  survivorship  between  them,  the  rule  is  now 
well  settled,  that  survivorship  is  to  be  referred  to  the  time, 
when  the  property  or  fund  is  divisible,  and  those  then  living 
will  take  the  whole.    As  to  the  similarity  in  effect  of  these 
different   expressions,   see    Wtlei/  v.    Chanteperdrix^   (1894)    1 
Ir.  209. 

"  Survivorship  is  to  be  referred  to  the  period  of  division.  If 
there  is  no  previous  interest  given  in  the  legacy,  then  the  period 
of  division  is  the  death  of  the  testator,  and  the  survivors  at  his 
death  will  take  the  whole  legacy.  But  if  a  previous  life  estate 
be  given,  then  the  period  of  division  is  the  death  of  the  tenant 
for  life,  and  the  survivors  at  such  death  will  take  the  whole 
legacy."     Cripps  v.  Woolcott^  4  Mad.  11. 

This  is  the  case,  whether  the  only  gift  is  in  the  direction  to 
divide,  as  in  Cripps  v.  Woolcott^  or  whether  there  is  already  a 
prior  complete  gift  independent  of  that  direction.  Heanx  v. 
Baker,  2  K.  &  J.  383. 

The  same  rule  applies  to  realty  as  to  personalty.    In  re 
Gregson,  2  D.  J.  &  S.  428;  In  re  Belfast  Town   Council;  Ex 
parte  Sayera^  13  L.  R.  Ir.  169. 

Therefore  a  direct  gift  to  several,  or  to  the  survivors,  goes  Direct  gift  to 
to  those  who  survive  the  testator.     Stringer  v.  Phillips,  1  Eq.  ^^"ora' 
Ca.  Ab.  292. 

If  there  is  an  immediate  gift  to  several  with  benefit  of  sur- 
vivorship, payable  at  twenty-one,  survivorship  may  be  referred 
to  that  age,  so  that  the  share  of  one  dying  under  twenty-one 
goes  to  the  survivors.     Forrester  v.  Smith,  2  Ir.  Ch.  70. 

If  there  is  a  life  interest  those  who  survive  the  tenant  for  Qift  after  life 
life  take  the  whole.     Pope  v.  Whitcombe,  3  Russ.  124 ;  Blewitt  int^^«*- 
V.  Roberts,  10  Sim.  491 ;  Cr.  &  P.  274 ;  Neathicay  v.  Reed,  3 
D.  M.  &  G.  18 ;  M'Bonald  v.  Bryce,  16  B.  581  y  In  re  Crawhall's 
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life  before 
testator. 

Gift  to  class 
when  the 
joungest 
attains  21, 
with  benefit 
of  suryiror- 
ship. 


Several  life 
tenancies. 


Gift  after  life 
interest  to 
survivors  to 
be  paid  at  21. 


Trust,  8  D.  M.  &  G.  480 ;  Tai/lor  v.  Beterleyy  1  Coll.  108 ; 
Henrn  v.  Baker,  2  K.  &  J.  383  ;  In  re  Pritchard's  Trusts,  3  Dr. 
163  ;  Naylor  v.  Robsou,  34  B.  571. 

The  result  is  the  same  if  the  expression  used  is,  if  any  die 
to  the  surriTors,  i¥hen  the  death  referred  to  must  be  death 
before  the  tenant  for  life.     TFhttton  v.  Held,  9  B.  368. 

If  the  tenant  for  life  dies  before  the  testator,  those  who 
survive  the  testator  take  the  whole.  Spurreil  v.  Spurrell,  11 
Ha.  54. 

On  the  same  principle,  if  there  is  a  gift  to  a  class,  when  the 
youngest  attains  twenty-one,  with  benefit  of  survivorship,  those 
living  when  the  youngest  attains  twenty-one  are  entitled. 
Vorley  v.  Richardson,  8  D.  M.  &  G.  1 26. 

If  there  is  a  gift  to  a  tenant  for  life  with  remainder  to  his 
children  who  attain  twenty-one,  and  if  there  are  none  to  a 
class  of  survivors,  the  survivors  are  ascertained  at  the  death 
of  the  tenant  for  life,  or  when  his  last  child  dies  under 
twenty-one,  whichever  last  happens.  Carver  v.  Burgess,  7 
D.  M.  &  G.  96. 

If  there  are  several  life  tenancies,  the  survivors  are  ascer- 
tained at  the  death  of  the  last  surviving  tenant  for  life.  Re 
Fox's  Will,  35  B.  163 ;  Hotcard  v.  Collim,  6  Eq.  349. 

If  the  gift  is,  after  a  life  interest,  to  survivors  to  be  paid  at 
twenty-one,  or  some  similar  direction  as  to  attaining  a  given 
age,  the  question  is  whether  the  survivorship  refers  to  the 
death  of  the  teuant  for  life  or  to  the  attainment  of  the  given 
age.  Primd  facie,  it  refers  to  the  former.  Pope  v.  Whitcomhe, 
3  Russ.  124  ;  Huffam  v.  Hubbard,  16  B.  579 ;  Turing  v.  Turing, 
15  Sim.  139 ;  Lill  v.  Lill,  23  B.  446 ;  Shaw  v.  Shaic,  25  L.  R 
Ir.  30. 

But  the  words  of  survivorship  may  be  so  connected  witii 
the  direction  for  payment  at  twenty-one  as  to  show,  that  by 
sun'ivors  are  meant  those  who  attain  twenty-one.  For  instance, 
if  after  a  life  interest  the  gift  is  to  a  class  with  benefit  of 
survivorship  upon  their  attaining  twenty-one  or  to  be  paid 
upon  their  attaining  twenty-one  vdth  benefit  of  survivorship 
among  them.     Knight  v.  Knight,  25  B.  Ill  ;  Berry  y.  Briant, 
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2  Dr.  &  S.  1 ;  Tribe  v.  Neicland,  5  De  G.  &  8.  236 ;  see  Crozier  Chap.  XLIX. 
V.  Fisher,  4  Euss.  399 ;  Daniel  v.  Gossct,  19  B.  478. 

In  such  oases  a  gift  over,  if  all  the  beneficiaries  die  before  EfFect  of 
the  tenant  for  life,  affords  strong  reason  to  suppose  that  sur- 
vivorship refers  to  the  death  of  the  tenant  for  life  {a)  ;  on  the 
other  hand,  if  the  gift  over  is  upon  death  of  all  before  the  given 
age,  there  is  equally  strong  reason  to  suppose  that  survivorship 
refers  to  the  age  (6).  Daniel  v.  Oossety  19  B.  478  ;  Fisher  v. 
Moore,  1  Jur.  N.  8.  1011  (a)  ;  Salisbury  v.  Lamb,  1  Ed.  465 ; 
Amb.  383 ;  Boucerie  v.  Bonrerie,  2  Ph.  349  ;  Ally  v.  Moss,  34 
L.  T.  312  (A). 

There  may  be  sufficient  in  the  will  to  show,  that  in  these  Contrary 

,  ,  ,  intentioD. 

oases  survivorship  does  not  refer  to  the  time  of  division,  but  to 
some  other  time. 

For  instance,  if  the  gift  is,  after  a  life  interest,  to  surviving 
brothers  or  their  issue,  surviving  may  mean  living  at  the 
testator's  death  (a) ;  and  after  a  gift  to  two  tenants  for  life  a 
gift  to  the  surviving  children  of  the  second  tenant  for  life  may 
mean  his  children  living  at  his  death  (i).     Shailer  v.  Orotes, 

2  Jar.  1648  («) ;  Drakeford  v.  Drakeford,  33  B.  43  (6). 

And  in  a  similar  case  a  gift  to  surviving  children  or  their 
heirs  and  assigns  shows,  that  the  children  were  intended  to 
take  before  the  death  of  the  tenant  for  life.  Re  Hophim^ 
Trust,  2  H.  &  M.  411;  In  re  Stannard ;  Stannard  v.  Burt, 
52  L.  J.  Ch.  355. 

There  may  be  other  circumstances  sufficient  to  take  the 
case  out  of  the  ordinary  rule.  See  Rogers  v.  Toicsie,  9  Jur. 
575 ;  Blackmore  v.  Snee,  1  De  Q-.  &  J.  455 ;  Evans  v.  Evans, 
25  B.  81. 

Probably  some  of  the  earlier  authorities,  where  survivorship!  Early  cases 

_  ,  I  not  consintent 

in  the  case  of  future  gifts  was  referred  to  the  testator  s  death,!  with  present 
are  not  in  accordance  with  the  views  which  now  prevail.     8ee  "*  ®' 
Rose  d.  Vere  v.  Hill,  3  Burr.  1881 ;   Wilson  v.  Bayly,  3  B.  P.  0. 
195;   Roebuck  v.  Dean,  2  Ves.  Jun.  265;  Maberley  v.  Strode, 

3  Ves.  450 ;  Brou:n  v.  Bigg,  7  Ves.  279 ;  Edwards  v.  Symmis, 
6  Taunt.  213;  Doe  d.  Long  v.  Trigg,  8  B.  &  Cr.  231. 

2.  If  the  gift  is  not  simply  to  several  or  the  survivors  after  C?ase  where 
a  life  interest,  but  to  several,  and  if  any  die  before  the  tenant  yiyors  is  if 
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Chap.ZLlx.  for  life  to  the  survivors,  the  case  is  different.  It  is  then  a 
any  die  before  question  of  oonstniotion,  whether  survivorship  is  intended 
for  life.  between  the   legatees  or  whether   it  refers   to   the  time  of 

distribution.  Not  much  assistance  can  be  got  from  the  cases. 
If  the  gift  is  to  the  survivor  of  them,  this  indicates  survivorship 
between  the  legatees  (a) ;  if  it  is  to  the  survivor,  his  executors, 
administrators,  and  assigns,  this  indicates  that  the  survivor  was 
to  take,  though  he  might  not  survive  the  time  of  distribution  (b) ; 
or  again,  if  the  gift  is  if  any  of  the  legatees  die  before  the 
tenant  for  life  to  his  children,  and  if  none  to  the  survivors,  as 
the  children  are  to  be  ascertained  at  the  death  of  the  legatee 
dying,  so  are  the  survivors  {c).  Scurfield  v.  ffotces^  3  B.  C.  C. 
90  (a)  ;  White  v.  Baker,  2  D.  F.  &  J.  55  (b) ;  Ire  v.  Ktnffy  16 
B.  46,  57  {c). 

On  the  other  hand,  if  the  gift  is,  after  the  death  of  a  tenant 
for  life,  to  seven  persons,  to  be  divided  share  and  shore  alike, 
the  share  of  each,  who  shall  happen  to  die,  to  be  equally  divided 
among  the  survivors  («),  or  to  two  legatees,  and  if  either  of 
them  shall  be  then  dead,  to  the  survivor  (6),  the  time  of  division 
or  the  death  of  the  tenant  for  life  seems  to  be  the  leading  idea 
in  the  testator's  mind,  and  those  then  living  take.  Cambridge 
v.  BouSf  25  B.  409  (a) ;  In  re  Pichcorth ;  Snaith  v.  Parkinson^ 
(1899)  1  Ch.  642  {b) ;  see  Pain  v.  Benson,  3  Atk.  78 ;  Liftle/ohm 
v.  Household,  21  B.  29 ;  Marriott  v.  Abell,  7  Eq.  478 ;  In  re  Hill 
to  Chapman,  33  W.  E.  570  ;  54  L.  J.  Ch.  595. 

In  Bright  v.  Roice,  3  M.  &  K.  316,  where  the  portion  of  any 
child,  who  should  die  before  it  should  become  payable,  was 
given  to  the  survivors  and  the  share  became  payable  on  the 
father's  death,  it  was  held  that  on  the  death  of  a  child  before 
the  father,  his  share  went  to  those  then  living. 
Gift  to  sur-         3.  If  the  gift  to  survivors  is  not  simply  upon  death  before  the 
death  wiSiout  ^^^^  ^^  distribution,  but  upon  death  before  that  time  without 
iHtjue  ^fore     iggue  or  under  a  given  age,  the  case  is  more  complicated.     The 
distribution,     question  is,  does  the  survivorship  refer  to  the  time  of  distri- 
bution, or  does  it  refer  to  the  death  without  issue  or  under  age, 
as  the  case  may  be. 

The  former  is  no  doubt  tlie  more  convenient  construction. 
If  the  other  is  adopted  and  the  class  is  numerous  there  may 
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be  difficulties  as  to  accrued  shares,  and  the  property  may  be   chap.XLlx. 
divisible  in  small  fractions. 

The  determination  of  the  question  must  depend  upon  the 
collocation  of  the  words. 

The  fact,  that  the  gift  to  the  survivors  is  the  gift  of  the  whole 
fund  and  not  merely  of  the  share  of  the  person  dying,  supports 
the  view,  that  the  fund  is  to  be  divisible  once  for  all  among 
a  class  ascertained  at  the  time  of  distribution.  Watson  v. 
England^  15  Sim.  1. 

In  Croicder  v.  Stone,  3  Buss.  217,  there  was  a  life  interest 
and  then  a  gift  to  five  beneficiaries,  with  a  gift  over,  in  case  of 
the  death  of  any  of  them  without  issue  before  their  shares 
should  become  payable,  to  the  survivors ;  and  it  was  held  that 
tho  survivors  were  to  be  ascertained  when  the  death  without 
issue  happened.  In  Young  v.  Robertson,  4  Macq.  314 ;  8  Jur. 
N.  S.  825  (a  Scotch  case),  upon  similar  words,  "  survivors  "  was 
held  to  mean  those  living  at  the  time  of  distribution.  See, 
too,  Essex  V.  Clement,  30  B.  625. 

If  there  is  a  gift  if  any  die  leaving  issue  before  the  time  of 
payment  to  the  issue,  and  if  not  to  the  survivors,  there  is 
ground  for  saying,  that,  as  the  issue  must  be  ascertained  at  the 
death  of  the  parent,  so  must  the  survivors  be.  Wilmott  v. 
Fkwiit,  13  W.  E.  856 ;  11  Jur.  N.  S.  820. 

4.  If  the  gift  to  survivors  is  not  limited  to  the  period  of  a  Gift  to  sup- 
life  tenancy,  but  is  to  take  effect  upon  the  happeniDg  of  some  limited  to 
event,  the  survivors  must  be  ascertained  whenever  the  event  ^^  penod. 
happens. 

Thus,  if  there  is  a  direct  gift  to  several  persons  and  a  gift 
over  if  any  die  under  twenty-one  to  the  survivors,  sur- 
vivors means  those  living  when  a  child  dies  under  twenty- 
one.    Ex  parte  West,  1  B.  C.  C.  575 ;   Rickett  v.  Ouille^nard, 

12  Sim.  88. 

And  it  would  seem  that  an  immediate  gift  to  several  with 
benefit  of  survivorship  if  any  die  without  issue,  could  not  be 
limited  to  death  without  issue  in  the  testator's  lifetime,  unless 
there  is  an  assisting  context.    See  Doe  d.  Lifford  v.  Sparrow, 

13  East,  359 ;  Bou:ers  v.  Bou:ers,  5  Ch.  244. 

If  the  gift  to  survivors  is  upon  death  without  issue,  and  there 
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Cliap.  ZUX.  is  a  life  interest,  though  the  gift  over  is  not  in  terms  limited 
to  death  without  issue  before  the  tenant  for  life,  there  may  be 
circumstances,  such  as  an  intention,  that  the  legatees  are  to 
have  control  of  their  shares  at  the  time  of  distribution,  which 
show,  that  this  is  the  true  construction.  Jenour  v.  Jenour^  10 
Ves.  562 ;  Chrk  v.  Henry,  6  Ch.  588  ;  Be^nt  v.  Cox,  6  Ch.  D. 
604. 

III. — When  Survivors  means  Others. 

Gift  to  1.  If  there  is  an  absolute  gift  to  several  persons  with  a  gift 

if  any  die        ^  ^'^  suTvivors,  if  any  die  without  issue,  "  survivors  "  must  be 
without  issue   coustruod  in  its  ordinary  sense.      Croicder  v.   Stmie,  3  Buss. 

to  the  BUT-  

vivoni.  217 ;  Ranelagh  v.  Ranelagh,  2  M.  &  K.  441 ;  8tead  v.  Flatty  18 

B.  50  ;  Greenwood  v.  Peixy,  26  B.  572. 
Gifts  to  be  2.  Where  there  is  a  gift  over  to  take  place  only  in  case  the 

Dftid  at  21 

with  a  gift      event,  on  which  the  property  is  limited  to  the  first  legatees, 
under  2*.     ^  among  whom  there  is  to  be  survivorship,  fails  to  happen  in 
respect  of  all  the  legatees,  "survivor  "  will  be  construed  "  other," 
so  as  not  to  cause  an  intestacy.    For  instance,  if  the  bequests  are 
to  A,  B,  and  C,  payable  at  twenty-one,  and  if  either  die  under 
twenty-one,  his  share  to  the  survivors,  and  if  two  die  under 
twenty-one,  the  whole  to  the  survivor,  and  if  all  die  under 
twenty-one,  then  over ;  the  share  of  one  dying  under  twenty- 
one  would  go  to  one  who  had  predeceased  him  but  attained 
twenty-one  and  to  the  siirvivor  equally.     Wiimot  v.  Wilmoty  8 
Ves.  10  ;  In  re  Jaclcson's  Trusty  14  Ir.  Ch.  472 ;  followed  in  In 
re  Connellana  Trusty  16  Ir.  Ch.  524,  though  there  was  no  gift 
over,  but  quaere, 
Sumvorship        3«  Where  there  is  a  devise  to  sons  and  the  heirs  of  their 
ten^^in        bodies,  and,  if  any  die  without  issue,  to  the  survivors  and  the 
tail  referred     heirs  of  their  bodies,  and  if  all  die  without  issue  over,  survivor- 

to  the  stirpes. 

ship  will  be  referred  to  the  stirpes  and  not  to  the  first 
takers,  and  the  share  of  a  son  dying  without  issue  will  go 
among  the  issue  of  a  son  previously  deceased  and  the  surviving 
sons.  Doe  v.  Wainetcrighty  5  T.  R.  427;  Smith  v.  Osbomey 
6  H.  L.  376. 
In  such  cases  the  testator  has  expressed  his  intention  of 
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benefiting  the  line  of  issue,  and  the  survivorship  contemplated   Chap.  XLIX. 
is  one  between  the  respective  stirpes  and  not  between  the  first 
takers  merely,  and  this,  coupled  with  the  gift  over,  which  can  • 
only  take  effect  if  all  the  sons  die  without  issue,  is  sufficient  to 
enlarge  the  meaning  of  the  word  survivor. 

In  such  a  case  there  may  be  enough  in  the  will  to  show  that 
survivors  means  others,  even  without  a  gift  over  if  all  die 
vdthout  issue.  Williams  v.  James,  20  W.  R.  1010 ;  see  Tufnell 
V.  Borrell,  20  Eq.  194. 

4.  If  there  are  devises  to  several  for  their  lives  with  re-  Gifts  for  life, 
mainder  to  their  issue,  and  if  any  die  without  issue,  to  the  [^^"In^ 
'  survivine:  tenants  for  life  for  their  lives,  with  remainder  to  default  to 

.  ...  .       aurviviDg 

their  issue,  with  an  ultimate  gift  over  if  all  the  tenants  for  life  tenants  for 

life 

die  without  issue,  then  if  a  tenant  for  life  dies  leaving  issue  and 
another  tenant  for  life  afterwards  dies  without  issue  and  there 
are  issue  of  the  first  tenant  for  life  living  at  the  death  of  the 
second,  such  issue  will  take.  It  is  not  material  to  decide 
whether  survivors  means  others  simply  or  whether  it  means 
tenants  for  life  surviving  in  person  or  in  issue  taking  an  interest 
under  the  will.  Cole  v.  Soivell,  4  D.  &  War.  1  ;  2  H.  L.  186 ; 
In  re  Thaiys  Estate,  ID.  J.  &  S.  453 ;  In  re  Roics  Estate,  43 
L.  J.  Ch.  347;  Askeic  v.  Ashew,  57  L.  J.  Ch.  629. 

The  same  rule  applies  as  regards  personalty,  if  life  interests 
are  given  with  remainder  to  the  issue  of  each  tenant  for  life, 
with  a  gift  over  on  the  death  of  any  tenant  for  life  without 
issue  to  the  surviving  tenants  for  life  for  their  lives,  and  then  to 
their  issue  or  to  the  surviving  tenants  for  life  in  like  manner  as 
their  original  shares  were  given,  with  an  ultimate  gift  over  on 
failure  of  issue  of  all  the  tenants  for  life.  Lowe  v.  Land,  1  Jur. 
377 ;  Holland  v.  Ahop,  29  B.  498 ;  In  re  Keeps  Will,  32  B. 
122  ;  In  re  Tharph  Estate,  1  D.  J.  &  S.  453  ;  Hurry  v.  Morgan, 
3  Eq.  152;  Badger  v.  Gregory,  8  Eq.  78 ;  Waite  v.  Littleicood, 
8  Ch.  70  ;  In  re  Palmers  Trusts,  19  Eq.  320 ;  Wake  v.  Varah, 
2  Ch.  D.  348. 

It  matters  not  whether  the  words  used  are  "survivors"  or 
**  such  as  survive."     In  re  Thatp's  Estate,  1  D.  J.  &  S.  453.      . 

Upon  the  question  whether  in  such  case  survivors  means  sur-  Whether 
viving  in  person  or  in  issue  taking  an  interest  under  the  will,  so  S^m^" 


^ 
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Ck>p«xlJX.   that  the  issue  of  the  first  tenant  for  life,  who  dies,  cannot  take, 
Borviving  in     if  thev  all  die  before  the  death  of  the  second  tenant  for  life,  the 

penon  or  m  *'  ' 

Btook.  cases  are  conflicting.     See  Lucena  v.  Lucena^  7  Ch.  D.  255,  270  ; 

O'Brien  v.  O'Brien,  (1896)  2  Ir.  459  ;  In  re  Bilham ;  Buchanan 
V.  mil,  (1901)  2  Ch.  169 ;  In  re  Friend's  Settlement ;  Cole  v. 
Allcot,  (1906)  1  Ch.  47. 

In  similar  cases,  however,  if  some  of  the  shares  are  settled 
and  some  are  given  absolutely,  survivors  will  be  construed  as 
others  and  not  as  surviving  in  person  or  stock.    Lucena  v. 
Lucena,  7  Ch.  D.  265. 
Whether  In  these  cases  the  gift  over  shows  that  the  fund  is  to  go  over 

esaential,         ^  &  whole,  and  onlj  if  there  is  a  failure  of  issue  of  all  the 
tenants  for  life  ;  yet  if  survivors  were  read  strictly,  if  a  tenant 
for  life  died  leaving  issue,  and  the  last  tenant  for  life  died  with- 
out issue,  the  gift  over  could  not  take  effect,  as  there  has  not 
been  a  total  failure  of  issue ;  at  the  same  time  the  issue  of  the 
tenant  for  life,  who  died  first,  could  not  take,  so  there  would  be  an 
intestacy.     If  there  is  no  gift  over  survivors  must  be  strictly 
construed,  unless  there  is  some  other  evidence  of  intention 
to  give  it  a  different  meaning.     In  re  Horner's  Estate ;  Pomfret 
V.  Graham,  19  Ch.  D.  186 ;  In  re  Benn ;  Benn  v.  Benn,  29 
Ch.  D.  839  ;  Harrison  v.  Harrison,  (1901)  2  Ch.  136 ;  Oarland 
V.  Smyth,  (1904)  1  Ir.  35. 
Not  material        It  Can  make  no  difference  whether  the  shares  given  over 
shares  settled  ^  ^^^  Surviving  tenants  for  life  are  settled  by  express  limit  a- 
by^i^Lce     ^^^  ^^  ^^  ^^^  settled  by  reference  to  the  limitations  of  the 
original  shares ;  for  instance,  by  a  direction  that  they  are  to  be 
held  in  the  same  manner  as  the  original  shares.     Milsom  v. 
Aicdnj,  5  Ves.  465 ;  Bechcith  v.  Beckwith,  46  L.  J.  Ch.  97 ;  25 
W.  R.  282 ;  36  L.  T.  128;  Harrison  v.  Harrison,  (1901)  2  Ch. 
136 ;  Indericick  v.  Tatchill,  (1901)  2  Ch.  738  ;  (1903)  A.  C.  120, 
overruling  the  so-called  third  rule  in  In  re  Bowman  ;  Whytehead 
V.  Boidton,  41  Ch.  D.  525. 

The  cases  of  Hodge  v.  Foot,  34  B.  349 ;  In  re  Arnold's  Trusts, 
10  Eq.  252 ;  In  re  Walker's  Estate ;  Church  v.  Tyacke,  12  Ch. 
D.  205,  see  19  Ch.  D.  186,  are  not  consistent  with  the  later 
authorities. 

There  may,  of  course,  be  circumstances  to  show  that  survivors 
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is  not  used  in  a  strict  sense.     Hawkins  v.  ffammerton,  16  Sim.   Chap.  XLIX. 
410 ;  In  re  Beck's  Trusts,  16  W.  E.  189. 

In  JEvre  v.  Marsden,  4  M.  &  Cr.  231,  the  construction  was  ^rey. 

Marsden. 

assisted  by  the  fact  that  there  was  a  gift  to  grandchildren 
living  at  the  testator's  death,  with  a  postponement  of  payment 
and  a  direction  that  in  case  any  of  the  grandchildren  should 
die  before  their  shares  should  be  payable  leaving  issue,  the  issue 
should  take  the  share  the  parent  would  have  taken  if  then 
living.  There  was  then  a  gift  over,  in  case  any  of  the  grand- 
children should  die  without  leaving  issue  before  becoming 
entitled  to  receive  their  shares,  to  surviving  grandchildren,  to  be 
paid  at  the  same  time  and  in  the  same  manner  as  the  original 
shares.  The  issue  of  a  grandchild,  who  did  not  survive,  came  in 
under  the  earlier  clause,  as  they  were  to  take  the  share  their 
parent  would  have  taken  if  living.  See  per  Wood,  V.-C,  in  Re 
Carbett's  Trusts,  Jo.  p.  597. 

5.  If  there  is  no  settlement  of  the  shares  of  tenants  for  life  No  settlement 
dying  without  issue,  survivors  must  be  construed  strictly.  given  over. 

For  instance,  as  regards  realty,  if  there  are  devises  to  nieces 
for  life  with  remainder  to  their  issue  in  tail,  with  a  gift  if  any 
of  the  nieces  die  without  issue  to  the  surviving  nieces,  not  for 
life  but  in  tail  or  in  fee,  surviving  cannot  be  read  other,  even 
though  there  is  a  gift  over,  if  all  the  tenants  for  life  die  without 
issue.  Lee  v.  Stone,  1  Ex.  674 ;  Twist  v.  Herbert,  28  L.  T. 
489 ;  Maden  v.  Taplor,  45  L.  J.  Ch.  569 ;  King  v.  Frost,  15 
App.  C.  548 ;  see  Cooper  v.  Macdonald,  16  Eq.  258. 

The  same  applies  in  the  case  of  similar  limitations  of 
personalty  to  the  surviving  tenants  for  life  absolutely,  whether 
there  is  {a)  or  is  not  [b)  a  gift  over  in  default  of  issue  of  all 
the  tenants  for  life.  Browne  v.  Rainsford,  I.  R.  1  Eq.  384  (a) ; 
Leemingy,  Sherrait,2  Ha.  14  ;  jRe  Corbett's  Trusts  (the  residue), 
Jo.  591  (6). 

Nor  can  survivors  be  read  others  where  the  gift  over  is  not 
to  the  surviving  tenants  for  life,  but  to  the  children  of  the  sur- 
viving tenants  for  life.  In  re  Dunleiifs  Trusts,  9  L.  R.  Ir. 
349 ;  Be  Rubbins ;  Gill  v.  Worrall,  79  L.  T.  313. 

6.  In  some  cases  the  question  has  arisen  whether,   if  the  SomeshawB 

settled, 

shares  of  daughters  are  settled  and  the  shares  of  sons  not,  and  others  not. 

T.W.  Y  Y 
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Whether  last 
snryiyor  takes 
absolutely. 


Chap.  XUX.  the  daughters'  shares  in  default  of  children  are  given  to  the 
surviving  sons  and  daughters,  the  daughters'  accruing  shares 
being  settled  as  before,  surviving  can  be  read  other.  It  can 
be  so  read  if  there  is  an  ultimate  gift  over  on  a  total 
failure  of  issue  (a),  but  otherwise  not  (b).  Lucena  v.  Luoena^ 
7  Ch.  D.  265  (a) ;  De  Oaragnol  v.  Liardet,  32  B.  608 ;  Re 
Usticke,  35  B.  338  ;  see  Jackson  v.  Sparks j  38  L.  J.  Ch.  75  {b). 

7.  It  was  at  one  time  supposed,  that,  when  there  were  gifts 
to  several  for  life,  with  remainder  to  their  children,  and  if 
any  died  without  children  to  the  surviving  tenants  for  life 
absolutely,  the  last  tenant  for  life  dying  without  children  took 
his  share  absolutely  as  the  longest  liver,  though  he  did  not 
survive  the  event.  But  this  construction  is  now  overruled, 
and  the  share  of  the  last  survivor  dying  without  children 
goes  over  and  either  falls  into  residue  or  lapses.  Nevill  v. 
Boddam^  28  B.  554;  In  re  Mortimer;  Griffiths  v.  Mortimer, 
62  L.  T.  383 ;  54  L.  J.  Ch.  414 ;  Asketc  v.  Asketc,  58  L.  T. 
472 ;  57  L.  J.  Ch.  629 ;  36  W.  R.  620 ;  King  v.  Ff^ost,  15 
App.  C.  548 ;  Ranelagh  v.  Ranelagh,  41  W.  R.  549  ;  3  R.  315 ; 
Olphert  V.  Olphert,  (1903)  1  Ir.  326;  overruling  Madm  v. 
Taylor,  i5  L.  J.  Ch.  569 ;  Davidson  v.  Kimpton,  18  Ch.  D.  213 ; 
In  re  Roper  ;  Mon'ctl  v.  Gissing,  41  Ch.  D.  409 ;  In  re  HutchinSj 
19  L.  R.  Ir.  215. 

8.  Under  a  gift  in  default  of  children  of  a  daughter  to  the 
others  or  other  of  his  children  by  name,  equally  between  them 
if  more  than  one,  the  word  others  will  not  be  read  as  survivors. 
In  re  Hagens  Trtists,  45  L.  J.  Ch.  665 ;  see  In  re  Chaston ; 
Chaston  v.  Seago,  18  Ch.  D.  218. 

Nor  under  a  gift  to  a  son  by  name  and  the  survivors  of  the 
testator's  daughters  is  it  necessary  that  the  son  should  survive  in 
order  to  take.     In  re  Bates,  1 1  W.  R.  768. 


"Others" 
not  read 
Burviyois. 
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CHAPTER  L. 

THE   CONSTEUCTION  OP   GIFTS   OVER. 

I. — Gift  Over  where  Legatee  Dies  before  Testator. 

As  a  general  Tvle,  where  there  is  a  gift  to  a  legatee,  followed      Chap.  L. 
bv  a  gift  over  if  the  lesfatee  dies  under  certain  conditions — for  I.  Gift  oyer 

.  ®  .  .  ,        on  death 

instance,  under  twenty-one  or  without  issue — the  gift  over  takes  under  certain 
effect  if  the  event  happens  in  the  lifetime  of  the  testator ;  but  ^^  ^^^  '^ 
there  may  be  an  intention  expressed  in  the  will  which  takes  the  J^®  ^^^, 

^  -t  happens  in 

case  out  of  the  general  rule.     The  fact  that  what  is  given  over  the  teetator'g 
is  the  legacy  or  share  of  the  legatee  dying  does  not  take  the  those  oon- 
oase  out  of  the  rule.  ^^^' 

Thus,  if  there  is  a  gift  to  A,  and  if  he  dies  under  twenty- 
one  (a),  or  without  issue  (6),  or  leaving  issue  (c)  over,  and  A  dies 
in  the  testator's  lifetime  a  minor,  or  without  issue,  or  leaving 
issue,  as  the  case  may  be,  the  gift  over  takes  effect.  Ledsome  v. 
Hickman,  2  Vem.  611 ;  Perkins  v.  Micklethicaite,  1  P.  W.  274; 
Northey  v.  Strange,  1  P.  W.  340 ;  Willing  v.  Baine,  3  P.  W. 
113(a);  Mackinnon  v.  Peach,  2  Keen,  555  ;  Varley  v.  Winn,  2 
K  &  J.  700 ;  Rackham  v.  De  la  Mare,  2  D.  J.  &  S.  74  (h) ; 
Rheeder  v.  Ower,  3  B.  C.  0.  240  (c). 

The  same  rule  applies  where  there  is  a  gift  over,  if  the  Gift  over  if 
legatee  does  not  claim  his  legacy  within  a  given  time  and  he  oi^e^^ 
dies  before  the  testator.    Re  Greenes  Estate,  1  Dr.  &  Sm.  68. 

In  like  manner  a  gift  over,  if  a  legatee  dies  before  payment,  Beath  before 
takes  effect  if  he  dies  in  the  testator's  lifetime.     Barrel  v.  P*y™®^*- 
Molestcorth,  2  Vem.  378;   Bretton  v.  Lethulier,  2  Vem.  653; 
Collier  V.  Johnson,  8  Sim.  356,  n. 

If  the  gift  to  A  is  to  be  paid  or  become  vested  at  twenty-one, 
with  a  gift  over  if  he  dies  before  payment  {a)  or  before  attaining 
a  vested  interest  (6),  and  A  dies  before  the  testator  having 
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Chap.  L.  attained  twenty-one,  the  gift  over  nevertheless  takes  effect,  for 
the  gift  cannot  be  payable  or  become  vested  in  the  testator's 
lifetime.  Walker  v.  Main,  1  J.  &  W.  1  (the  share  of  Mary 
Main,  who  had  attained  twenty-one) ;   In  re  GaitskelPs  TmstSj 

15  Eq.  386.  The  cases  of  Miller  v.  Warren,  2  Vem.  207 ; 
Rider  v.  Wager,  2  P.  W.  328;  Smith  v.  Oliver,  11  B.  494, 
cannot  now  be  considered  good  law;  see  Re  Qreen^a  Estate^ 
1  Dr.  &  Sm.  68,  73. 

Deferred  The  rule  is  the  same  if  the  legacy  is  not  given  until  after  the 

death  of  a  tenant  for  life.  Walker  v.  Main,  1  J.  &  W.  1  (due 
and  payable)  ;  Humjyhreijs  v.  Howes,  1  E.  &  M.  639  ;  Ite  v.  King, 

16  B.  46  ;   Willetta  v.  Willetts,  7  Ha.  38. 

In  the  case  of  a  deferred  legacy,  however,  the  rule  has  not 
been  applied  where  the  gift  over  was  in  favour  of  the  executors 
or  administrators  of  the  legatee  himself  as  part  of  his  estate. 
Bone  V.  Cook,  13  Pr.  332 ;  M^Clel.  168. 

A  gift  of  the  legacy  of  a  child  dying  before  the  legacy  shall 
have  vested  in  him  in  favour  of  his  issue  may  be  sufficient, 
where  the  child  dies  before  the  testator,  to  carry  to  his  issue  not 
only  his  original  share  but  also  an  accruing  share  which  he 
would  have  taken  under  a  gift  to  surviving  children  if  he  had 
been  alive  at  the  time  of  survivorship.  Willetts  v.  Willetfs, 
7  Ha.  38. 
Conditionfl  of  The  gift  ovcr  cannot  take  effect  if,  though  the  legatee  dies 
be  fiSSued."*  before  the  testator,  the  circumstances  of  his  death  do  not  satisfy 
the  language  of  the  gift  over ;  for  instance,  if  there  is  a  gift 
over  if  the  legatee  dies  under  twenty-one  leaving  children,  and 
the  legatee  dies  before  the  testator  leaving  children,  but  having 
attained  twenty-one,  or  a  gift  to  a  son  on  his  completing  his 
apprenticeship  with  a  gift  over  if  he  dies  before  he  accom- 
plishes it,  and  he  dies  before  the  testator  after  completing  it. 
Doo  V.  Brabant,  3  B.  0.  C.  393  ;  4  T.  E.  706 ;  1  V.  &  B.  389 ; 
Humberatone  v.  Stalnton,  1  V.  &  B.  385. 
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Chap.  L. 

II. — Gift  Over  upon  Death  before  Legacy  Payable. 


II.  Deatli 
before  legfaoy 

1.  Immediate  gift,  no  time  of  payment  appointed.  payable. 

If  there  is  an  immediate  legacy,  no  time  for  payment  being  i.  Immediate 

,  ,  ,     fir**t>  '^o  tune 

appointed,  and  there  is  a  gift  over  if  the  legatee  dies  before  his  of  payment 

named. 

legacy  is  payable,  it  would  seem  that  the  gift  over  should  take 
effect,  if  the  legatee  survives  the  testator  but  dies  before  the 
expiration  of  a  year  from  his  death,  that  being  the  date  when, 
in  the  ordinary  course,  the  legacy  is  payable.  There  appears  to 
be  no  authority  in  which  the  exact  point  has  been  decided. 

In  former  editions  of  this  book,  following  Jarman,  vol.  ii., 
p.  1623,  it  was  laid  down  that  in  such  a  case  the  gift  over  did 
not  take  effect  if  the  legatee  survived  the  testator.  The  case  of 
Cort  V.  Winder^  1  Coll.  320,  contains  some  observations  which 
seem  to  support  this  view ;  but  the  point  did  not  then  arise,  as 
the  legatees  died  before  the  testator.  Collins  v.  Macphei'son,  2 
Sim.  87,  where  the  gift  over  was  held  not  to  operate  upon  the 
interest  of  a  legatee  who  died  three  months  after  the  testator, 
was  a  peculiar  case,  and  the  construction  was  arrived  at  upon 
"  taking  the  whole  will  together."  See  also  Whitman  v.  Aitken^ 
2  Eq.  414. 

2.  Immediate  gift,  time  of  payment  appointed.  2.  Immediate 
In  such  a  case  the  legacy  goes  over  if  the  legatee  dies  before  payment 

the  time  of  payment.     Jenkins  v.  Jenkins^  Belt's  Supp.  1st  ed.  ''*'^®^" 
250,  2nd  ed.  261  ;  Rammell  v.  Gillow,  9  Jur.  704. 

3.  Gift  after  a  life  interest,  no  time  for  payment  appointed,     3.  Postponed 
In  this  case  the  gift  over  takes  effect  if  the  legatee  dies  of  payment 

before  the  tenant  for  life.     Crowder  v.   Stone ,  3  Euss.  217;  ^™®^* 
Crestcick  v.  Oaskell,  16  B.  577. 

4.  Gift  after  a  life  interest,  where  the  gift  is  payable  at  4.  Postponed 

.         .  gift  payable 

twenty-one.  St  21. 

If  there  is  a  gift  to  a  legatee  payable  at  twenty-one  after  a 
life  interest,  and  there  is  a  gift  over  if  the  legatee  dies  before 
his  legacy  is  payable,  there  is  a  question  whether  payable 
refers  to  the  age  of  the  legatee  or  to  the  death  of  the  tenant 
for  life,  or  to  the  compound  event,  so  that  the  gift  over  takes 
effect  unless  the  legatee  attains  twenty-one  and  survives  the 
tenant  for  life. 
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General 
canon  of 
oonstruotion. 


Payable 
referred  to, 
time  named 
for  payment. 


Payment 
postponed  till 
after  parents' 
death. 


Entitled  in 
poflaeBsion  and 


In  the  case  of  marriage  settlements,  where  the  nature  of  the 
instrument  leads  to  the  presumption  that  the  intention  is  to 
provide  for  the  issue  of  the  marriage  at  the  time  when  they 
want  their  portions,  namely,  at  twenty-one  or  marriage,  a  rule 
of  oonstruotion  has  been  established  that  under  a  gift  over  upon 
the  death  of  any  of  the  issue  of  the  marriage  before  their  shares 
are.  payable,  the  expression  payable  is  to  be  referred  to  the  time 
when  the  provision  is  wanted,  namely,  twenty-one  or  marriage, 
unless  the  language  is  so  clear  as  to  make  that  construction 
impossible.  This  rule  applies  to  voluntary  settlements  and  also 
to  wills  so  far  as  they  provide  for  children  or  remoter  issue  of 
the  testator,  or  for  persons  to  whom  he  has  plaoed  himself  in 
loco  parentis.    See  ante^  p.  691. 

The  simplest  case  is  when  the  portions  are  to  be  paid  at 
twenty-one  in  the  case  of  males,  and  at  twenty-one  or  marriage 
in  the  case  of  females,  and  no  other  time  of  payment  is  mentioned 
or  contemplated,  with  a  gift  over  if  any  die  before  their  portions 
are  payable.  In  such  a  case  the  gift  over  may  be  referred  to 
the  time  when  the  portion  is  expre^ly  directed  to  be  paid. 
Emperor  v.  Rolfe^  1  Ves.  sen.  208 ;  Pmcis  v.  Burdett^  9  Ves. 
428;  Hallifax  v.  Wikon^  16  Ves.  168  (will) ;  Mocatta  v.  Ltndo, 
9  Sim.  56 ;  Jones  v.  Jones,  13  Sim.  5b  1 ;  Haydon  v.  Rosey  10 
Eq.  224 ;  Partndge  v.  Bay  lis,  17  Ch.  D.  835. 

The  case  is  more  difficult  where  the  portions  are  made  payable 
at  twenty-one,  but  there  is  a  provision  that  if  any  children 
attain  that  age  in  their  parents'  lifetime,  then  the  portions  are 
to  be  paid  after  their  deaths.  The  same  construction  has, 
however,  been  adopted  in  such  cases.  Cholmondeky  v.  Meyrick, 
1  Ed.  77 ;  3  B.  C.  0.  254,  n. ;  Schenck  v.  Legh,  9  Ves.  300  ; 
In  re  Williams,  12  B.  317  ;  Fry  v.  Lord  Sherborne,  3  Sim.  213 ; 
Currie  v.  Larkins,  4  D.  J.  &  S.  245. 

The  rule  has  also  been  applied,  though  the  only  time  of 
payment  mentioned  was  a  time  after  the  death  of  the  parents. 
Jeffi^eys  v.  Reynous,  6  B.  P.  0.  398 ;  Willis  v.  Willis,  3  Ves.  51 ; 
Hope  V.  Lord  Cli/den,  6  Ves.  499 ;  Buttencorth  v.  Harvey,  9 
B.  130. 

It  has  also  been  applied  where  the  gift  over  was  upon  death 
before  "becoming  entitled  in  possession  "  {a),  "  entitled  to  pay- 
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ment"  (6),  "entitled  to  the  receipt"  (c),  upon  death  "before      ChA^.L, 
they  have  received  or  become  possessed  "  {d),  and  "before  their  similar 
estates  .  .  .  .-shall  be  received"  {e).      lie    Yafes*    Trusty  21 
L.  J.  Ch.  281  (a) ;  In  re  Wil/iams,  12  B.  317  (b) ;  Ilayward  v. 
Janiesy  28  B.  523  {c)  ;  Ramniell  v.  OilloWy  9  Jur.  704  (d) ;   West 
v.  Miller,  6  Eq.  59  (e). 

If  the  ffift  over  is  if  any  die  without  issue  before  their  shares  ^^*  ^T^^.^ 

°     _      ,  "^        ^  upon  death, 

ore  payable,  it  becomes  more  difficult  to  refer  payable  to  the  age  without  iasne 

...  •  •  jiii.  ijij.!  before  share 

of  twenty-one  or  marriage,  smce  a  daughter  could  not  have  payable, 
issue  unless  she  were  married,  i.e.,  after  her  share  had  become 
payable.     Bay  v.  Radcliffey  3  Ch.  D.  654,  which  is  not  easily 
reconcilable  with  Mendham  v.  Williams^  3  Eq.  396. 

One  reason  given  for  the  rule  is  that,  if  the  gift  over  operates  How  far  rule 

.  ,  .      ,  ,  applied  where 

on  the  share  of  a  child  dying  over  twenty-one  in  its  parents   remoter  issue 
lifetime,  the  child  might  die  and  leave  issue   who  would  be  ^"^^        ^^' 
unprovided  for.      But  the  rule  applies  where  the  gift  over  is  if 
any  child    should    die  before    his   share  should  be  payable 
unmarried  and  without  leaving  issue,  though  this  reason  woidd 
not  then  apply.     Wakefield  v.  Maffet,  10  App.  0.  422. 

If,  however,  remoter  issue  are  provided  for  in  the  event  of  a 
child  dying  before  his  share  is  payable,  the  reasons  for  applying 
the  rule  are  very  much  weakened,  and  the  Court  will  be 
unwilling  to  give  the  words  any  but  their  natural  meaning. 
In  re  WillmoU^s  Trusts^  7  Eq.  532  ;  Jeyea  v.  Savage ,  10  Ch.  555 
(where  the  gift  over  was  upon  death  before  they  should 
"  become  entitled  to  and  actually  receive ") ;  Chell  v.  CMl, 
23  W.  R.  252  ;  see,  however,  the  comments  on  Jeyea  v.  Savage 
in  //*  re  Leader's  Estate,  17  L.  E.  Ir.  279,  307. 

And  the  instrument  may  clearly  show  that  the  gift  over  refers  Clear  words 

,  .         mast  have 

to  the  death  of  the  tenant  for  life,  if,  for  instance,  there  is  a  effect, 
gift  in  remainder  to  children  not  contingent  upon  their  attaining 
twenty-one  or  to  be  paid  at  twenty-one,  with  a  provision  that  if 
the  money  becomes  payable  before  they  attain  twenty-one  the 
interest  is  to  be  applied  for  their  maintenance  with  a  gift  over 
if  any  die  before  their  shares  are  payable,  payable  clearly 
refers  to  the  death  of  the  tenant  for  life.  Bright  v.  Rowe,  3 
M.  &  K.  316. 
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III. — Gift  over  upon  Death  before  Vesting. 

A  gift  over  upon  the  death  of  the  legatees  before  attaining 
a  vested  interest  refers  primd  facie  to  death  before  vesting 
in  interest. 

This  is  the  ease  whether  the  gift  be  immediate  or  in 
remainder.  Parkin  v.  Hodgkimon^  15  Sim.  293 ;  Re  ArnoicTs 
mtafe,  33  B.  163;  Richardson  v.  Power,  19  C.  B.  N.  S.  780; 
B.C.  Re  Arnold's  Estate,  33  B.  163. 

If,  however,  the  gift  over  be  to  persons  living  at  the  time  of 
distribution,  there  is  a  strong  argument,  that  the  word  vested 
was  used  as  equivalent  to  vested  in  possession.  Young  v. 
Robertson,  4  Macq.  314 ;  8  Jur.  N.  S.  825 ;  Greenhalgh  v. 
Bates,  2  P.  &  D.  47. 

So,  if  the  legacies  would  be  vested  in  interest  at  the  testator's 
death,  and  the  gift  over  is,  if  any  of  the  legatees  die  during 
the  testator's  life  or  after  his  decease,  without  attaining  vested 
interests,  vested  must  mean  vested  in  possession.  King  v.  CuUen, 
2  De  G.  &  S.  252. 

And,  in  the  same  way,  the  testator  may  show  that  he  used 
"  vested  "  in  the  gift  over,  as  equivalent  to  "  paid,"  if  the  gift 
over  is,  if  any  die  before  their  share  should  be  vested  as  afore- 
said, when  only  directions  as  to  payments  have  been  previously 
given.     SilHck  v.  Booth,  1  Y.  &  0.  C.  121,  126. 

If  the  testator  expressly  provides  for  the  death  of  the 
legatees  in  his  lifetime,  a  gift  over  upon  death  before  vesting 
refers  to  vesting  in  possession.    In  re  Morris,  5  W.  R.  423. 


lY.  Meaning 
of  entitled. 


IV. — Gift  Over  upon  Death  before  Entitled. 

The  word  "  entitled  "  has  no  settled  legal  meaning.  Without 
explanatory  context  possession  appears  not  to  be  part  of  its 
connotation.  Its  primary  meaning  is  entitled  in  interest. 
What  a  man  is  entitled  to  is  often  used  in  contrast  to  what  he 
has  got.  However,  with  a  context  the  word  may  mean  entitled 
in  possession ;  it  may  also  mean  entitled  to  a  vested  as  opposed 
to  a  contingent  interest. 
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In  several  cases  where  there  has  been  a  gift  by  will  after  a      Chap.  L. 


in 


life  interest  or  at  a  future  date  to  a  named  person  or  to  a  class  when  it 
not  capable  of  increase  after  the  testator's  death,  a  gift  over  ™^5^ 
upon  death,  before  becoming  entitled,  has  been  held  not  to  interest, 
operate  upon  the  interest  of  a  legatee  who  survived  the  testator. 
CommisHioners  of  Charitable  Donations  v.  Cotter^  1  Dr.  &  War. 
498 ;   Henderson  v.  Kennicott^  2  De  Gr.  &  S.  492  ;   Re  Crosland ; 
Craig  v.  Midgley,  54  L.  T.  238. 

If  the  interest  of  the  named  persons  is  contingent  upon  the  When  it 
tenants  for  life  dying  without  issue,  the  gift  over  may  refer  to  ^^Sed  to 
the  vesting  of  the  title,  i'.^.,  to  death  before  the  tenant  for  life.  ^*?^x 
Turner  v.  Cosset,  34  B.  593. 

If  there  is  a  gift  to  a  tenant  for  life  with  remainder  to  his  When  it 
children,  a  gift  over  if  any  die  before  becoming  entitled  must  ^^3ed  in 
refer  to  title  in  possession,  as  members  of  the  class  may  be  born  P<»««8ao^- 
after  the  testator's  death.     In  re  Noyce;   Brown  v.  Rigg^  31 
Ch.  D.  75;   In  re  Maunder;   Maunder  v.  Maunder,  (1903)   1 
Ch.  451. 

And  in  a  settlement  so  framed  that  children  become  entitled 
at  birth,  entitled  in  such  a  gift  over  must  mean  entitled  in 
possession.  Jopp  v.  Wood,  2  D.  J.  &  S.  323;  see  Beale  v. 
Connolly,  I.  R.  8  Eq.  412. 

V. — GiFis  Over   upon   Death  before  actually  Receiving  v.  Gift  to 

^»,«   r  „«  . , «  persons  living 

THE  Legacy.  ittheteeta- 

1.  When  it  is  clear  that  the  testator  refers  only  to  legatees  ^^h  Ag\tt 
living  at  his  death  and  there  is  a  gift  over  if  any  die  before  J^Ji^^^rg 
their  shares  are  payable  or  before  receiving  their  shares,  the  payment, 
gift  over  cannot  refer  to  death  in  the  lifetime  of  the  testator. 
Kindersley,  V.-C,  in  such  a  case,  held  that  the  gift  over  was 

good  with  regard  to  the  shares  of  those  who  died  within  a  year 
after  the  testator's  death;  but,  apparently,  the  Court  would 
inquire  at  what  time  the  money  might  have  been  paid.  In  re 
Arroicsmith's  Trusts,  22  L.  J.  Ch.  775 ;  6  Jur.  N.  S.  1231 ; 
on  appl.,  2  D.  F.  &  J.  474  ;  In  re  Chaston  ;  Chaston  v.  Seago, 
18  Ch.  D.  218. 

2.  In  the  same  way  under  an  immediate  bequest  with  a  gift 
over  upon  death  **  before  me  or  before  the  division  or  final 
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Death  before 
receipt. 


Actual  pay- 
ment or 
receipt. 


division  of  my  estate,"  the  gift  over  takes  effect  upon  the  shajres 
of  legatees  dying  within  a  year  from  the  testator's  death.  In 
re  Coilison ;  Colluon  v.  Barber,  12  Ch.  D.  834 ;  In  re  Wilkins  ; 
Spencer  v.  Duckworth^  18  Ch.  D.  634.  See  In  re  Potts; 
Hooley  v.  Ihtintain,  W.  N.  1884,  106. 

3.  Where  the  bequest  is  after  a  life  interest,  with  a  gift  over 
on  death  before  the  legatee  receives  his  legacy,  the  gift  over 
does  not  take  effect  if  the  legatee  survives  the  tenant  for  life. 
Be  Dodgson's  Trust,  1  Drew.  440  ;  Whiting  v.  Ibrce,  2  B.  571 ; 
Wilks  V.  Bannister,  30  Ch.  D.  512. 

Although  there  can  be  no  justification,  except  that  of 
avoiding  inconvenience,  for  construing  "received"  or  "paid" 
as  equivalent  to  "  receivable  "  or  "  payable,"  yet  there  is  more 
plausibility  in  saying  that  receipt  by  a  trustee,  where  the 
cestui  que  trust  is  absolutely  entitled,  may  be  treated  as 
equivalent  to  receipt  by  the  cestui  que  trust  himself.  See 
Minors  v.  Battison,  1  App.  C.  428. 

4.  Where,  however,  the  gift  over  is  in  the  event  of  death 
before  the  legacy  is  actually  paid  or  received,  or  other  words  are 
used  which  import  the  transfer  of  property  from  the  executor  or 
trustee  to  the  legatee,  the  cases  are  in  appearance  difficult  to 
reconcile.  The  distinction  between  the  effect  of  such  gifts  over 
in  the  case  of  a  residue  and  in  the  case  of  a  pecuniary  legacy 
does  not  appear  to  have  been  adverted  to ;  but  it  will  be  found 
to  justify  most  if  not  all  of  the  decisions. 

a.  Where  a  share  of  residue  is  given  to  a  legatee,  with  a  gift 
over,  if  the  legatee  dies  before  actual  receipt  of  his  share,  it 
cannot  be  ascertained  at  any  given  time,  whether  the  gift  over 
will  take  effect  or  not.  There  is  no  ground  for  treating  a  gift 
of  residue  as  limited  to  the  residue  capable  of  realisation  within 
a  year  from  the  testator's  death ;  assets  may  fadl  into  it  many 
years  after  that  time ;  and  an  increase  of  the  divisible  residue 
after  the  legatee's  deatli  would,  if  the  gift  over  is  strictly 
construed^  bring  it  into  operation.  Such  a  divesting  clause, 
therefore,  is  void  for  uncertainty.  Hutcheon  v.  Mannington, 
1  Ves.  Jun.  366 ;  4  B.  C.  C.  491 ;  Martin  v.  Martin,  L.  E.  2  Eq. 
404 ;  Minors  v.  Battison,  1  App.  C.  428 ;  Buhh  v.  Padmck,  13 
Ch.  D.  517. 
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b.  But  the  objection  does  not  apply  if,  as  in  Johnson  v.  Crookj      Chap.  L. 
12  Ch.  D.  639,  the  gift  is  immediate  and  the  gift  over  is  only 

of  so  muoh  as  the  legatee  has  not  received  at  his  death.  Here, 
the  question  whether  the  gift  over  comes  into  effect  is  answered 
at  the  legatee's  death.  If  his  death  must  happen  within  the 
period  fixed  by  the  rule  against  perpetuities,  there  can  be  no 
objection  on  that  score  to  the  gift  over,  although  the  improba- 
bility of  the  testator  intending  such  a  bifurcation  of  his  residue 
may  afford  a  reason  for  construing  the  words  in  another  sense. 
See,  too.  In  re  Ooulder ;  Ooulder  v.  Goulder^  74  L.  J.  Ch.  552. 

c.  Nor  is  there  any  objection  to  the  gift  over  where,  as  in 
Whitman  v.  Aitkeny  L.  R.  2  Eq.  414,  the  original  gift  is  a 
pecunieury  legacy,  incapable  of  augmentation. 

But  the  improbability  of  any  testator  intending  a  construction 
which  would  make  the  interests  of  beneficiaries  depend  upon 
chance,  has  induced  the  Courts  to  give  some  other  construc- 
tion even  to  words  naturally  indicating  an  actual  receipt  by  the 
legatee.     See  Law  v.  Thompson^  4  Russ.  92. 

5.  If  there  is  a  gift  upon  trust  for  sale  and  division  among  Death  before 
certain  legatees,   a  gift  over  if  any  die  before  the   sale  is  ^©t^.™" 
completed  is  valid.     Faulkener  v.  Hollingrcorth^  cit.  8  Ves.  559  ; 

Ebcin  V.  EUcinj  8  Ves.  547 ;  see  Bernard  v.  Montague^  1  Mer. 
433  ;  see  1 1  Ves.  508. 

6.  A  gift  over  upon  death  before  the  execution  of  all  or  any  Death  before 
of  the  trusts  of  the  will  is  void.     Roberta  v.   Youk^  49  L.  J.  trusts. 

Ch.  744. 

Where  there  was  a  direction  to  convert  and  to  hold  the 
proceeds  of  conversion  upon  trust  for  the  testator's  children,  a 
gift  over  of  the  share  of  any  child  who  should  die  "  during  the 
continuance  of  the  trusts  hereinbefore  declared"  was  held  to 
refer  to  death  during  the  continuance  of  certain  trusts  specially 
declared  of  one  item  of  the  testator's  property  and  not  to  death 
before  the  complete  conversion  of  the  residue.  Re  Teale :  Teak 
V.  Teale,  53  L.  T.  936 ;  34  W.  R.  248. 
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VI. — Gifts  Over  upon  Death  Unmarried  and  without 

Issue. 

1.  In  a  gift  over  upon  death  unmarried,  without  any  explana- 
tory context,  unmarried  means  never  having  been  mame<l. 
Balnjmple  v.  Half,  16  Ch.  D.  715;  see  Bltmdeily.  De  Falhe,  bl 
L.  J.  Ch.  576;  58  L.  T.  621  (marriage  settlement). 

2.  Where  vested  interests  are  given  at  twenty-one  or 
marriage,  a  gift  over  upon  death  unmarried  and  without  issue 
will  mean  never  having  been  married.  Hey  wood  v.  ffn/irood, 
29  B.  9  ;  PraU  v.  Mat/ietr,  8  D.  M.  &  G.  522  ;  Gonne  v.  Cook^, 
15  W.  R.  576. 

3.  And,  perhaps,  the  same  construction  would  be  adopted, 
where  the  gift  is  to  A  simply  and  if  he  dies  unmarried  and 
without  issue  over ;  the  argument  in  favour  of  the  construction 
being  that  A's  interest  would  then  be  indefeasible  upon  his 
marriage.  See  Heytcood  v.  JTet/icood,  supra;  In  re  Saun dens' 
Trusts,  3  K.  &  J.  152 ;  Radford  v.  Willis,  7  Ch.  7 ;  Long  v. 
Lane,  17  L.  R.  Ir.  11;  Roberts  y.  Bishop  of  Kilmore,  (1902) 
1  Ir.  333. 

The  case  of  Doe  d.  Baldicin  v.  Ratcding,  2  B.  &  Aid.  441,  is 
not  opposed  to  this  view,  since  the  donee  there  left  a  husband 
surviving  her,  so  that  upon  no  construction  of  unmarried  could 
the  gift  over  take  effect.  The  point  did  not  arise  in  Bell  v. 
Phyn,  7  Ves.  450. 

4.  Of  course,  if  the  legatee  were  married  at  the  date  of  the 
will  this  construction  would  be  impossible. 

In  Crosthicaite  v.  Dean,  5  Eq.  245,  a  gift  over  of  a  fund  in 
case  the  legatee  should  marry  or  die  unmarried,  where  the 
legatee  was  married  at  the  date  of  the  will  and  of  the  testator  s 
death,  but  her  husband  was  believed  to  be  dead,  was  held  to 
refer  to  a  second  marriage.  See,  too,  Lepine  v.  Bean,  10  Eq. 
160;  Smith  v.  Charles,  13  W.  E.  224. 

5.  If  the  gift  is  to  A  for  life,  remainder  to  his  children,  and 
if  A  dies  unmarried  and  without  issue  over,  unmarried  will  be 
read  as  equivalent  to  not  having  a  wife  at  his  death.  To  read 
it  as  never  having  been  married  would  increase  the  chance  of 
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intestacy,  since  in  that  case,  if  A  married  and  had  no  children,  ciup.  L. 
the  gift  over  would  not  take  effect;  and,  again,  the  word  the  legatee 
unmarried  would  be  mere  surplusaffe.     Doe  d.  Everett  v.  Cookey  ^or  life,  and 

^         o  '  then  to  his 

7  East,  269;  In  re  Sanders'  Trusts,  L.  E.   1.  Eq.  675  ;  In  re  children. 
C/iant;    Chant  v.  Lemon,   (1900)   2  Oh.  345;   see  Re  King ; 
Salisbury  v.  Ridley,  62  L.  T.  789. 

VII. — "And"  changed  into  "or"  in  Gifts  Over. 

1.  If  there  is  a  devise  to  A  in  fee  and  if  he  dies  under  Devise  to  A 
twenty-one  and  without  issue  over,  "  and  "  will  not  be  read  jj^  ^ies  mider 
"or."     To  do  so  would  have  the  effect  of  divesting  a  prior  2iandwith- 

o         r  out  issue  over. 

devise  in  events  other  than  those  mentioned.  Malcolm  v. 
Malcolm,  21  B.  225 ;  Coates  v.  Hart,  32  B.  349 ;  3  D.  J.  &  S. 
504. 

And,  similarly,  a  gift  to  A  for  life,  and  then  to  her  children, 
and  if  she  dies  under  twenty-one  and  without  children  over, 
will  not  be  construed  as  if  it  were  under  twenty- one  or  without 
children.     Key  v.  Key,  1  Jur.  N.  S.  372. 

2.  If  the   devise  is  to  A  in  tail   and  if  he    dies    under  Devise  to  A 
twenty-one  and  without  issue  over,  "  and  "  will  not  be  read  he  dies  under 
"  or."      Grey  v.  Pearson,  6  H.  L.  61,  and  Doe  d.    Wsher  v.  oit'ulro^^i. 
Jessep,    12   East,  288;    overruling  Broirnsword  v.   Edwards,  2 

Ves.  Sen.  243,  so  far  as  it  is  an  authority  on  this  point.  In 
this  case  there  is  reason  for  contending  that  the  devise  over 
ought  to  be  read  as  equivalent  to  "if  he  dies  under  twenty- 
one  or  at  any  time  without  issue,"  since  the  estate  would 
take  effect  as  a  remainder  after  an  estate  tail ;  but  this  would 
deprive  the  issue  of  any  benefit,  if  the  devisee  died  under 
twenty-one  leaving  issue,  unless  the  devise  were  read  under 
twenty-one  without  issue,  or  at  any  time  without  issue, 
involving  a  very  considerable  alteration  of  the  words  of  the 
will. 

This  latter  construction,  however,  would  perhaps  be  adopted 
if  the  original  devise  in  tail  were  made  contingent  upon  the 
devisee  attaining  twenty-one  or  having  issue.  Broicnsicord  v. 
Edwards,  2  Ves.  Sen.  243. 
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Chap.  L.  3.  A  different  question  arises  where  the  gift  over  is  upon 


Gift  over  two  events,  one  of  which  includes  the  other,  as  ^' if  A  dies 
SrJ^^o      unmarried  and  without  children." 

eyentSi  one 

of  wWch  If  the  gift  is  to  A  for  life  and  then  to  his  children  absolutely, 

other.  so  that  if  A  marries  but  has  no  children  there  would  be  an 

intestacy,  there  are  two  possible  constructions : — 

ITnmamed  if  a.  If  possible,  unmarried  will  be  held  to  mean  unmarried 
mMinnur  ^^  ^^^  ^^^  ^^  death,  and  it  is  then  unnecessary  to  change 
S^^th*       "and"  into  "or."     Doe  d.  Baldwin  v.  Ratcding,  2  B.  &  Aid. 

441  ;   Doe  d.  Everett  v.   Cooke^  7  East,  269 ;   In  re  Sanders* 

Trusts^  L.  R.  1  Eq.  676  ;  see  ante^  p.  700. 
The  same  is  the  case,  if  unmarried  means  "  not  married  by 

consent."     Dillon  v.  Harris,  4  Bl.  N.  S.  321. 

If  nnnuuried  b-  If »  however,  it  is  clear  that  unmarried  must  mean  never 
JJ^vtmSried,  ^^^^g  teen  married,  it  seems  doubtful  whether  "and"  will 
>l"i?"^^  not  be  changed  into  "or."  According  to  the  earlier  cases, 
into  *•  or."       there  is  no  doubt,  that  the  change  would  be  made.     Wilson 

V.  Bayli/,  3  B.  P.  C.  195 ;  Heptcorth  v.  Taylor,  1  Cox,  112 ; 

Maherley  v.  Strode,  3  Ves.  450 ;  Bell  v.  Phyn,  7  Ves.  453 ;  see 

Long  V.  Lane,  17  L.  R.  Ir.  11. 

These  cases  are,  however,  of  doubtful  authority,  since  the 
term  "  immarried  "  would  probably  now  in  all  similar  cases 
be  held  equivalent  to  "  not  married  at  the  death." 

The  question  in  Grey  v.  Pearson,  6  H.  L.  61,  was  so 
different  that  it  can  hardly  be  said  to  have  any  becuring 
upon  this  point. 

Gift  over  If  the  gift  is  to  A  absolutely,  and  if  he  dies  unmarried 

ijQtereat^^^**  and  without  issue  him  surviving,  immarried  will  be  read  as 
equivalent  to  without  leaving  a  widow,  and  "  and  "  will  not  be 
changed  into  "  or."  Carolin  v.  Carolin,  17  L.  R.  Ii\  25,  n. 
Gift  over  after  And  if  the  gift  is  to  A  absolutely,  and  if  he  dies  before 
int^f  ?nhe  Di^-rriage  and  without  children  over,  "  and "  will  not  be 
legatee  dies     ^ead  "  or,"  as  to  do  SO  would  be  to  increase  the  defeasibility 

before  mar-  _  ,  . 

riageand  of  interests  already  completely  disposed  of  in  all  events, 
wi&out  inaue.  ^^^^^^j^    ^    Edwards,  28    B.   440;    Steen    v.    Steen,  I.   R. 

6  C.  L.  8. 
Where  land  was  devised  to  A  absolutely,  with  a  gift  over 
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if  A  died  "  unmarried  and  without  legal  issue,"  and  A  was  Chap.  £. 
given  a  power  to  jointure  a  widow  in  a  Kmited  sum,  it  was 
held  that,  in  order  that  the  power  might  not  be  otiose, 
"  unmarried "  Inust  be  construed  "  never  having  been 
married,"  and  "  and  "  must  be  changed  into  "  or."  Long  v. 
La^iCy  17  L.  E.  Ir.  11. 

"  And  "  will  not  be  changed  into  "  or  "  where  the  gift  over 
is  upon  death  in  the  testator's  lifetime,  and  before  receiving 
any  benefit.     In  re  Kirkbride\s  Trusts^  L.  E.  2  Eq.  400. 

4.  Where  the  two  events  upon  which  the  gift  over  is  made  Gift  over 
to  depend  are  independent   of  each  other,  there   can  be  no  ^^ndent 
reason  for  changing  "and"  into   "or."     Dai/  v.  Day,  Kay,  ®^®^*®- 
703;  Beed  v.  Braithwaite^  11  Eq.  514;  see  Barkef*  v.   Youngs 
33  B.  353. 

VIII. — Change  of  "or"  into  "  and"  in  Gifts  Over. 

1.  If  there  is  a  devise  to  A  in  fee  if  she  dies  leaving  lawful  Gift  over 
issue,  but  if  she  dies  under  age  or  without  lawful  issue  over,  under  age  or 
"  or"  will  be  read  "  and."     Jokmon  v.  Smcock,  6  H.  &  N.  6;  J^i^^lgs^e. 
7  H.  &  N.  344. 

2.  If  the  devise  is  to  A  in  fee,  and  if  he  dies  under  twenty- 
one  or  without  issue  over,  "  or "  will  be  read  "  and,"  to  favour 
the  issue  of  A.  Fairfield  v.  Morgan^  2  B.  &  P.  N.  R.  38 ; 
Denn  d.  Wilkins  v.  Kemeys,  9  East,  366  ;  Eastman  v.  Baker, 
1  Taunt.  174  ;  Morris  v.  Morris,  17  B.  198. 

And  this  construction  has  been  adopted  in  the  case  of 
personalty  where,  after  an  absolute  interest,  whether  con- 
tingent upon  attaining  twenty-one  or  not,  the  gift  over  waa 
upon  death  under  twenty-one  or  without  issue  or  upon  death 
before  the  age  of  twenty-one  or  day  of  marriage.  The 
testator  cannot  have  intended  the  property  to  go  over  if  the 
legatee  should  die  under  twenty-one  leaving  issue.  Mytton  v. 
Boodky  6  Sim.  457 ;  In  re  Cleggs  Estate,  14  Ir.  Oh.  70 ;  In 
re  Cantillans  Minors,  16  Ir.  Ch.  301 ;  Wright  v.  Marson, 
W.  N.  1895,  148. 

3.  If  the  devise  is  to  A  for  life,  remainder  to  his  children 
in  tail,  and  if  A  dies  under  twenty-one  or  without  children 
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Chap.  L. 


Qift  over 
upon  failure 
of  iflsue  or 
Bome  other 
event. 


Devue  to  A 
in  tail,  and  if 
he  dies  under 
21  or  without 
issue  OTer. 


Gift  over  in 
case  of  death 
of  the  devisee 
or  failure  of 
his  issue. 


<' Or"  read 
"and"  in 
the  gift  over 
when  the  gift 
is  vested  in 
one  or  other 
of  the  two 
events. 


Gift  over 
upon  death 
before  the 
tenant  for 
life  or 
under  21. 


over,  it  is  doubtful  whether  "  or "  would  be  read  "  and." 
Aocording  to  the  earlier  authorities  the  change  would  be  made. 
Hasker  v.  Sutton,  1  Bing.  50 1 ;  9  J.  B.  Moo.  2  ;  but  see  Cooke 
V.  Mirehouee,  34  B.  27. 

4.  And  where,  after  a  prior  absolute  gift,  the  gift  over  is 
upon  failure  of  issue  or  some  other  event,  such  as  not  making 
a  will,  **  or  "  will  be  read  "  and,"  though  the  gift  over  may 
thereby  become  void.  Incorporated  Society  v.  Richards,  1  D.  & 
War.  258  ;  Greated  v.  Created,  26  B.  621 ;  Oreen  v.  Harvey,  1 
Ha.  428 ;  Stretton  v.  Fitzgerald,  23  L.  R  Ir.  310,  466. 

5.  If  the  devise  is  to  A  in  tail,  and  if  he  dies  under  twenty- 
one  or  without  issue  over,  "  or  "  will  not  be  construed  "  and  "  ; 
though,  on  the  other  hand,  it  seems  that  if  the  devisee  died 
under  twenty-one  leaving  issue,  the  gift  over  would  not  be  held 
to  have  taken  efiPect,  so  that  the  devise  would,  in  fact,  be  con- 
strued as  equivalent  to  "  if  A  dies  under  twenty-one  without 
issue  or  without  issue  at  anytime."  Mortimer  v.  Hartley,  6  Ex. 
47  ;  3  De  Q.  &  S.  316  ;  Soulle  v.  Oerard,  Cro.  Eliz.  525  ;  Wood- 
ward  V.  Glasbrook,  2  Vem.  388 ;  and  Lord  St.  Leonards'  judg- 
ment in  Grey  v.  Pearson,  6  H.  L.  61.  The  devise  over  in  this 
case  takes  effect  as  a  remainder  after  an  estate  tail. 

6.  If  the  devise  over  after  an  estate  tail  to  A  is  in  case  of  the 
death  of  A,  or  want  of  his  issue,  "  or  "  must  be  read  "  and  "  in 
order  to  preserve  the  prior  estate.  Monkhome  v.  Monkliouse,  3 
Sim.  119. 

7.  "  Or  "  will  be  read  "  and  "  when  a  gift  is  given  npon 
either  of  two  events,  as  upon  attaining  twenty-one  or  marriage, 
and  there  is  gift  over  upon  death  under  twenty-one  or  unmar- 
ried, the  gift  over  being  otherwise  inconsistent  with  the  prior 
gift.  Grant  v.  Dyer,  2  Dow.  87  ;  Malcolm  v.  O*  Callaghan,  Coop, 
t.  Brougham,  73 ;  Thompson  v.  Teulon,  22  L.  J.  Ch.  243  ; 
Thackeray  v.  Hampson,  2  S.  &  St.  214  ;  Grimshawe  v.  Pickup,  9 
Sim.  591 ;  Collett  v.  Collett,  35  B.  312. 

8.  In  some  cases,  where  there  has  been  a  gift  contingent  upon 
attaining  twenty-one,  subject  to  a  life  interest,  and  a  gift  over 
npon  death  before  the  tenant  for  life  or  under  twenty-one,  "or" 
has  been  read  "  and."  Miles  v.  Dyer,  5  Sim.  435  ;  8  Sim.  330  ; 
Dentley  v.  Mecch,  25  B.  197. 
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And  if  a  gift  over  upon  death  under  age  or  without  leaving  a      Chap.  L. 
husband  is  afterwards  referred  to  as  ^'  in  case  of  death  under 
age  as  aforesaid,"  "  or "  will  be  read  "  and."      Weddell  v. 
Mundy,  6  Ves.  341. 

IX. — Gift  Over  upon  Death  without  Children. 

In  many  oases  where  an  estate  in  fee  is  given,  followed  by  a  << Children'* 
gift  over  in  the  event  of  the  devisee  dying  without  children,  in  a  gift  over 
the  word  children   has  been   construed  as  synonymous  with  ^^^hour*^ 
issue.      Doe  d.  Smith  v.   Wehher,  1  B.  &  Aid.  713;    Doe  d.  chiidreu. 
Simpson  v.  Simpson^  5  Sc.  770 ;    4  Bing.  N.  C.  333 ;   Doe  d. 
Bkmrd  v.  Simpson^  3  M.  &  Qr.  929 ;  Bacon  v.  Cosby y  4  De  G. 
&  S.  261 ;  Parker  v.  Birks^  1  K.  &  J.  156  ;  Richards  v.  DavieSj 
13  C.   B.  N.  S.  69,   861 ;    see  Mathcics  v.   Gardiner,  17  B. 
254. 

And  the  same  construction  would  perhaps  be  put  upon  a 
similar  gift  over  after  an  absolute  bequest  of  personalty.  In  re 
Synge's  Trust,  3  Ir.  Ch.  379  ;  see  Stone  v.  Maule,  2  Sim.  490. 


X. — Gifts  Over  upon  Death  without  leaving  or 

HAVING  Issue. 

The  word  leaving  in  a  gift  over  upon  death  without  leaving  Leaviog 
laBnepntna  facte  means  leavmg  issue  uving  at  the  death,  but  the  eqaivalent  to 
word  leaving  will  in  some  cases  be  so  construed  as  not  to  destroy  ^^^^^fs  ^^' 
prior  vested  interests. 

1.  If  there  is  a  gift  to  A  for  life  with  a  gift  after  his  death  A  for  life, 

,  ,  ,  ,  -      then  dhildrexiy 

to  his  children  to  be  paid  or  vested  at  twenty-one,  or  to  the  gift  oyer  on 
children  without  more,  so  that  they  take  vested  interests  at  ^^outleav- 
burth,  a  gift  over,  if  A  dies  without  leaving  children,  will  be  ^«  children, 
construed  so  as  not  to  divest  the  vested  interests  of  the  children. 
Marshall  v.  Sill,  2  Mau.  &  S.  608 ;  Maitland  v.  Clialie,  6  Mad. 
243 ;  Casamajor  v.  Strode,  8  Jur.  14 ;  In  re  Thompson^  Trusts, 
5  De  G.  &  S.  667 ;  Kennedy  v.  Sidgwick,  3  K  &  J.  540  ;   White 
V.  Hill,  4  Eq.  265  ;    Treharne  v.  Layton,  L.  R.  10  Q.  B.  459 ; 
see  Ex  parte  Hooper,  1  Dr.  264  ;    Re  Bogle;  Bogle  v.  Yorstoun, 
78  L.  T.  457. 

T.W.  Z  Z 
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Chap.  L. 


Death  with- 
out leaving 
children 
surviving. 


Not  applied 
to  v^t  con- 
tingent 
interests. 


Gift  over 
after  ahaolute 
interest. 


The  rule  applies  though  the  ^f  t  to  the  children  may  be  liable 
to  be  divested  bj  a  power  of  appointment  given  to  the  parent. 
Barhcorth  v.  Barkirorthy  75  L.  J.  Ch.  754. 

The  construction  is  not  altered  by  the  fact  that  it  appears  on 
the  face  of  the  will  that  A  has  a  child  living.  In  re  Cobbold ; 
Cobhold  V.  Laictm,  (1903)  2  Ch.  299. 

The  same  construction  was  adopted  where  the  gift  was  to 
children  who  attain  twenty-one,  and  the  gift  over  was  if  the 
tenant  for  life  should  die  without  leaving  "  issue,"  but  it  must 
have  been  on  the  ground  that  issue  meant  such  issue,  i.e.y 
children  who  attain  twenty-one.  In  re  Brotcns  Trusty  16 
Eq.  239. 

2.  This  construction  cannot  be  adopted  where  the  gift  over 
is  on  the  death  of  the  tenant  for  life  without  leaving  any 
children  at  his  death,  or  without  leaving  any  children  him 
surviving.  Young  v.  Turner,  1  B.  &  S.  550;  In  re  Hamlet; 
Stephen  v.  Cunmngham,  38  Ch.  D.  183 ;  39  Ch.  D.  426. 

And  it  does  not  apply  where  the  subject-matter  of  the  gift  is 
an  annuity,  and  the  testator  contemplates  personal  enjoyment 
by  the  legatees  in  remainder.  In  re  Ileminguay ;  James  v. 
DaicsoHy  45  Ch.  D.  453. 

3.  The  Court,  however,  will  not  depart  from  the  ordinary 
meaning  of  the  word  leaving,  in  order  to  vest  interests,  which 
were  not  vested  before. 

When  the  gift  is,  for  instance,  if  the  tenant  for  life  leaves 
children,  to  all  such  children,  with  a  gift  over  in  the  event  of 
his  death  without  leaving  children,  the  word  leaving  must  have 
its  ordinary  meaning.  In  these  cases  the  condition  of  surviving 
the  tenant  for  life  is  part  of  the  original  gift,  and  there  is  no 
question  of  divesting  a  prior  gift.  Sheffield  v.  Kennetty  27  B. 
207 ;  4  De  G.  &  J.  593 ;  Byfhesea  v.  BytheseOy  17  Jur.  645 ;  23 
L.  J.  Ch.  1004 ;  Young  v.  Ttirnery  1  B.  &  S.  550 ;  see  /n  re 
Watsons  Trusty  10  Eq.  36,  and  the  comments  therein  upon 
Bryden  v.  WiUetty  7  Eq.  472  ;  Jeyes  v.  Savage,  10  Ch.  555 ;  and 
see  Hedges  v.  Harpur,  3  De  C  &  J.  129 ;  In  re  Tookey^s  Trusty 
1  Dr.  264. 

4.  And  where  there  is  a  gift  to  A  absolutely  and  a  gift  over 
on  his  death  without  lea\ing  children,  the  word  "  leaving  "  will 
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be  oonstrued  strictly. "  In  re  Ball;  Slattery  v.  Ball,  36  Ch.  D.      Chap.  L. 
608 ;   40  Ch.  D.  11,  overruling  White  v.  Right,  12  Ch.  D.  751 ; 
Armstrong  v.  Armstrong,  21  L.  R.  Ir.  115  ;  see  Clnf/Y,  Coles,  57 
L.  T.  682. 

5.  It  seems  the  words  "  without  haying  any  child  "  may  be  Witfiont 
oonstrued  as  equivalent  to  "  without  having  had  any  child."  ohlS^ 
Wedkky  d.  Knight  v.  Rugg,  7  T.  R.  322 ;  Wall  v.  Tomlinson,  16 

Ves.  413 ;  Jejref/s  v.  Conner,  28  B.  328. 

6.  But  the  words  "  without  any  children  "  mean  without  Without  any 
children  at  the  death.     Thicknesse  v.  Liege,  8  B.  P.  0.  365 ;  ^ 
Jeffreys  v.    Conner,  stipra;  In  re  Booth;  Pickard  v.   Booth, 

(1900)    1    Ch.    768;    see   In    re   Hambleton;    Sambleton   v. 
Hamhleton,  W.  N.  1884,  167. 


z  z  2 
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CHAPTER  LI. 


GIFTS  OVER  UPON  DEATH  WITHOUT  ISSUE. 

Chap,  u.  When  there  is  a  gift  over  upon  the  death  of  A  without  issue 
Gift  over  before  a  given  time  the  gift  over  takes  efPect  upon  the  failure  of 
of  the  dei-iflee  issue  of  A,  not  nocessarilj  at  his  death,  but  at  any  time  during 
beforea gTven  the  given  period,  whether  the  will  is  before  or  since  the  Wills 
^™®'  Act.     Croicder  v.  Stoiie^  3  Russ.  217;  Jarman  v.  Fye,  L.  R.  2 

Eq.  784. 
Gift  orer  It  is  not  quite  clear,  whether  a  devise  upon  failure  of  issue  to 

^houUfvne  ^^^^  ^^  certain  named  legatees  as  should  be  "then  living," 
the^ii^ing.     '''^tich  would  in  a  wiU  before  the  Act  have  been  held  to  take 
effect  upon  failure  of  issue  of  the  ancestor  at  his  death,  or  at 
any  time  during  the  lives  of  the  surviving  legatees,  would  now 
be  held  to  take  effect  only  upon  failure  of  issue  of  the  ancestor 
at  his  death.     See  Murray  v.  Addenbrooky  4  Russ.  407 ;  Green- 
wood V.  Verdon^  1  E.  &  J.  74. 
EfiPect  of  the        By  sect.  29  of  the  WiUs  Act,  words  "  which  may  import 
the  Wills  Act  either  a  want  or  failure  of  issue  of  any  person  in  his  lifetime, 
a^U  o^  ^^    ^^  ^t  t^®  *™®  ^^  ^^  death,  or  an  indefinite  failure  of  his  issue, 
issae.  gball  be  construed  to  mean  a  want  or  failure  of  issue  in  the 

lifetime,  or  at  the  time  of  the  death  of  such  person,  and  not  an 
indefinite  failure  of  his  issue,  unless  a  contrary  intention  shall 
appear  by  the  will,  by  reason  of  such  person  having  a  prior 
estate  tail  or  of  a  preceding  gift  being,  without  any  implication 
arising  from  such  words,  a  limitation  of  an  estate  tail  to  such 
person  or  issue,  or  otherwise :  provided  that  this  Act  shall  not 
extend  to  cases  where  such  words  as  aforesaid  import  if  no  issue 
described  in  a  preceding  gift  shall  be  bom,  or  if  there  shall  be 
no  issue  who  shall  live  to  attain  the  age  or  otherwise  answer 
the  description  required  for  obtaining  a  vested  estate  by  a 
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preceding  gift  to  such  issue."    See  In  re  Chinnery^a  Estate^     Chap.  Li. 
1  L.  R.  It.  296. 

The  words  dying  without  male  issue  will,  under  this  section,  Death  with- 
be  restricted  to  maid  issue  living  at  the  death  of  the  ancestor,  male. 
Upton  V.  Sardman,  I.  R.  9  Eq.  167 ;  In  re  Fdwards ;  Edwards 
V.  Edwards,  (1894)  3  Ch.  644. 

This  section  does  not  apply : —  In  what  cases 

1.  Where  the  words  used  are  heirs  of  the  body  and  not  issue.  aoeB^ot*^*^ 
Sams  V.  Davis,  1  Coll.  416 ;  Ee  Sallery,  11  Ir.  Ch.  236 ;  apP^J^- 
Dawson  v.  Small,  9  Ch.  651. 

2.  Where  the  failure  of  issue  would  not  before  the  Act  have 
been  construed  to  import  an  indefinite  failure  of  issue.  Morris 
V.  Morris,  17  B.  198. 

3.  Apparently  it  would  not  apply,  where  there  is  a  gift  of 
personalty  to  A  and  the  heirs  of  his  body,  followed  by  a  gift 
over  in  default  of  his  issue.  At  any  rate,  it  does  not  where 
realty  and  personalty  are  given  together  in  tail.  Green  v. 
Grreen,  3  De  Gr.  &  S.  480  ;  see  Greenway  v.  Gfreenway,  2  D.  F. 
&  J.  137  ;  Gree^i  v.  Giles,  5  Ir.  Ch.  25. 

Referential  Coxstrlction  of  Gtifts  Over  upon  Death 

v\riTH0UT  Issue. 

The  construction  of  gifts  over  in  default  of  issue  is  not 
affected  by  the  Wills  Act,  where  those  words  are  construed  to 
mean  default  of  issue  to  take  under  the  preceding  limitations. 
It  becomes  necessary,  therefore,  to  consider  in  what  cases  the 
referential  construction  has  been  adopted. 

A.  Where  the  words  are  for  default  of  such  issue,  they 
naturally  refer  to  the  issue  before  mentioned. 

1.  This  is  clearly  the  case  where  the  prior  limitations  are  in  Gift  over  in 
tail.    Doe  d.  Phipps  v.  Lord  Mulgrave,  5  T.  R.  320.  gueh  issue, 

2.  So  where  the  prior  limitations  are  to  children  and  their  ^^  ijl^i" 
heirs,  a  gift  over  in  defaidt  of  such  issue  means  in  default  of  After  limita- 
such  children.    Doe  d.  Comberhaeh  v.  Perryn,  3  T.  R.  484; 

Eez  V.  Marquess  of  Stafford,  7  East,  521. 

But  if  there  is  anything  to  show  that  the  children  were 
intended  to  take  estates  tail,  the  words  in  default  of  such  issue 
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Chap.  LL  may  be  referred  to  the  word  heirs  bo  as  to  cut  down  the  estates 
to  estates  tail.  Thus,  where  the  limitation  was  to  the  first  and 
other  sons  and  their  heirs,  a  gift  over  in  default  of  such  issue 
was  referred  to  the  word  heirs,  the  intention  being  that  the 
sons  were  to  take  in  succession.  Lewis  d.  Ortnond  v.  Wdten^ 
6  East,  336. 

In  Biddulph  y.  Lees^  E.  B.  &  E.  289,  the  intention  to  give 
estates  tail  was  apparent  from  the  shifting  clause. 

v^^i'^'  ^'  "^^  ®^®^  though  the  limitation  be  to  children  simply,  so 
that  they  would  only  take  for  life,  a  gift  over  in  default  of  such 
issue  will  be  construed  referentially.  Say  v.  Earl  of  Coventry^ 
3  T.  R.  83 ;  Denn  d.  Breddm  v.  Page,  3  T.  R.  87,  n. ;  11  Bast, 
603,  n. ;  Ashley  v.  Ashley y  6  Sim.  358 ;  Bridger  v.  Bamsay,  10 
Ha.  320  ;  Be  Arnold's  Estate,  33  B.  163. 

Alter  limita-        4^  Qn  the  other  hand,  where  there  is  a  limitation  to  a  first 

tionfl  giYing  a  ' 

first  8on  a  life  son  without  moFB,  followed  by  limitations  in  default  of  such 
and  the  other  issue  to  the  other  sons  in  tail,  the  Court  will  lay  hold  of  small 
ionseetates     circumstances  to  give  the  first  son  also  an  estate  tail. 

Thus,  in  Evans  d.  Brooke  v.  Astley,  3  Burr.  1569,  there  was 
the  circumstance  that  the  testator  referred  to  the  earlier  limi- 
tations as  including  the  **  parent  and  his  descendants." 

In  Clements  v.  Paske,  3  Doug.  314,  the  limitation  to  the  first 
son  was  referred  by  the  word  *'  likewise  "  to  other  limitations 
in  fee. 

And  see  Doe  d.  Harris  v.  Taylor,  10  Q.  B.  718,  which  may 
perhaps  be  supported  on  the  ground  that  the  words  ^'the 
elder  of  such  sons  and  the  heirs  of  his  body  to  take  before  the 
younger,"  applied  to  the  first  son  as  well  as  to  the  others. 
See,  however,  Barnacle  y.  Nightingale,  14  Sim.  456 ;  and  see 
Gfalley  y.  Barrington,  2  Bing.  387 ;  In  re  Dennis  Estate,  I.  B. 
8  Eq.  427. 
^^^^^^  6.  The  primA  facie  meaning  of  the  word  **  such  "  is  to  refer 

word  '*8aoh."  the  word  with  which  it  is  coupled  to  earlier  words,  so  that  the 
latter  word  is  only  a  compendious  statement  of  the  earlier 
limitations ;  it  may,  however,  have  the  converse  effect  if  there 
is  anything  upon  the  will  to  show  that  the  testator  used  the 
earlier  word  in  the  sense  of  the  latter ;  and  the  word  ^^  such  " 
may  be  rejected,  if  the  term  with  which  it  is  coupled  and  thai 
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to  whioh  it  refers  are  bo  ineonsifitent  with  each  other  that  the     Chap.  ii. 
testator  cannot  have  meant  the  one  as  a  mere  compendious  "^ 

reference  to  the  other. 

ThxxBj  a  devise  to  A  and  his  heirs,  and  in  default  of  such  issue 
over  would,  perhaps,  in  a  will  cut  down  A's  estate  to  an  estate 
tail.    See  Idle  v.  Cook,  1  P.  W.  70. 

And  in  Parker  v.  Tootal,  11  H.  L.  143,  where  the  devise 
was  to  Thomas  for  life,  remainder  to  the  first  son  of  the  said 
Thomas  in  tail  male  lawfully  begotten,  severally  and  suo- 
cessivelj ;  and  for  want  of  such  lawful  issue  either  of  Thomas 
or  of  James,  over,  the  word  such  was  practically  rejected  and 
Thomas  took  an  estate  tail  in  remainder  after  the  estate  tail 
of  his  first  son.  See  also  Chorlton  v.  Craven^  3  D.  &  B»y.  808 ; 
2  B.  &  0.  624. 

B.  When  there  is  a  devise  to  A  for  life,  followed  by  particular  Gift  over  in 
limitations  in  favour  of  some  of  his  issue,  with  an  ultimate  i^!^^  Bimply. 
limitation  on  failure  of  the  issue  of  A,  the  question  arises 
whether  the  intention  was  to  benefit  all  the  issue,  notwith- 
standing the  incomplete  enumeration  of  them  under  the 
special  limitation,  in  which  case,  in  wills  before  the  Wills  Act, 
the  gift  over  in  default  of  issue  will  give  A  an  estate  tail,  or 
whether  the  issue  intended  to  be  benefited  are  sufficiently 
indicated  by  the  special  limitations,  in  which  case  the  failure 
of  issue  will  be  construed  to  mean  such  issue  as  before 
mentioned. 

1.  If  the  devise  is  to  A  for  life,  then  to  his  children,  so  that  When  the 
they  take  vested  estates  in  fee  or  tail,  and  in  default  of  issue  of  tions  are  to 
A  over,  issue  means  the  issue  before-mentioned,  and  A's  estate  for  i^©°^iS 
will  not  be  enlarged.    Foater  v.  Hayes,  2  E.  &  B.  27 ;  4  E.  &  B.  J^^^^ 
717 ;  TotcnB  v.  Wentworth,  11  Moo.  P.  C.  526;  Smyth  v.  Power,  in  fee  or  in 
I.  E.  10  Eq.  192 ;  see  Bowen  v.  Lewis,  9  App.  0.  890. 

And  this  is  the  case,  though  the  children  included  under  the  When  the 
prior  limitations  may  be  sons  only  and  not  daughters,  and  ^onsindxide 
though  the   prior  estates  may  be   in  tail  male.      Turke  v.  «>Monly. 
Frenchman,  2  Dyer,  171 ;  1  And.  8 ;  Baker  v.  Tucker,  11  Ir.  Eq. 
104 ;  3  H.  L.  106 ;  Grattan  v.  Langd^le,  1 1  L.  R.  Ir.  473, 

Qucere,  whether  it  makes  any  difference  in  the  construction 
of  the  gift  over  in  default  of  issue,  that  the  ancestor  has 
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Chap.  LI.     children  living  at  the  date  of  the  devise.    See  Doe  d.  Todd  v. 

Tuesbury,  8  M.  &  W.  514,  commented  on  in  4  E.  &  B.  730. 

Where  the  2.  If,  however,  the  prior  limitations  include  less  than  the 

tioo8  inciade    whole  number  of  sons  the  referential  construction  will  not  be 

whole  num^  adopted.     Langley  v.  Baldwin^   1   Eq.  Ab.   185,  pi.   29,   dt. 
ofsoDs.  1  p^  -^  759.  ^  .g  ^  g^^^^  1  p   yf   753.  3  B   p^  Q  75. 

Stanley  v.   Lennard,  Amb.   355;   1  Ed.  87;  Key  v.  Key^  4 
D.  M.  &  Qt.  73. 

The  referential  construction  is  more  readily  adopted  where  the 

limitations  are  to  some  of  the  issue  at  twenty-one,  and  there  is 

a  gift  over  in  default  of  issue  who  attain  twenty-one.     Sanders 

V.  Ash/ord,  28  B.  609. 

Where  the  3.  When    the    limitations   to    issue    are    contingent   upon 

limitations  to      » 1    •    •  _a   •  •!.  j.i_  ^         x"  1  ,  j        i» 

attaining  a  certam  age,  it  seems  the  referential  construction 


U8ue  are 


contingent,      ^^^j^j  ^ot  be  adopted.    Doe  d.  Rew  v.  Lucraft,  1  M.  &  So.  573 ; 

8  Bing.  386 ;  Franks  v.  Prw,  6  Sc.  710 ;  5  Bing.  N.  C.  37 ; 

3  B.  182. 

WTiere  the  4.  In  wiUs  before  the  Wills  Act,  where  the  devise  to  children 

for  life  only     is  without  words  of  limitation  so  that  they  only  take  estates  for 

the^WUlaAcT  ^^'®>  ^'^  referential  construction  will  not  be  adopted,  but  the 

parent  will  take  an  estate  tail  in  remainder  after  the  life  estates. 

Parr  v.  Swindelhy  4  Russ.  283.     Bennett  v.  Loicey  5  M.  &  Pay. 

485  ;  7  Bing.  535,  is  not  inconsistent  with  this  rule,  since  the 

gift  over  was  not  upon  an  indefinite  failure  of  issue ;  and  Wight 

V.  Lcighy  15  Ves.  664,  which  conflicts  with  the  latter  branch  of 

this  rule,  would  probably  not  now  be  followed. 

C.  Similar  rules  apply  to  personalty. 

Referential  1.  Thus,  in  a  bequest  to  A  for  life  and  then  to  his  children 

of  gifte^over     ^-^^  if  A  dics  without  issue  over,  the  gift  over  refers  to  the 

w^houfiS^ne   fail^ire  of  the  objects  of  the  prior  gift.     Doe  d.  Lyde  v.  Lyde^ 

in  the  case  of    IT.  R.  593 ;  Salkeld  v.  Vernon^  1  Ed.  64  ;  Bryan  v.  Mamion^ 

personalty.      g  jj^  (j^  g  737.  jj^j,-,^^^  ^   j,^^^^  4  ^    459  .  /„  ^e  Wynd^ 

ham's  Trusts,  L.  R.  1  Eq.  290. 

^'  If  there  be  no  child  there  can  be  no  other  issue,  and  if 
there  be  a  child,  the  child  will  take  the  whole,  and  there  will  be 
nothing  to  limit  over."  Per  Turner,  L.  J.,  Pride  v.  ^00^9, 
3  De  G.  &  J.  252. 

Where  family  plate  was  settled  on  A  for  life,  with  remainder 
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to  B  bis  first  son  for  life,  with  remainder  to  B's  first  son  C^p.  Li. 
absolutely,  and  in  the  event  of  B's  first  son  dying  under  twenty- 
one  and  without  issue  to  the  second  and  other  sons  of  B  in  the 
same  way,  and  in  default  of  sons  of  B  similar  limitations  in 
favour  of  the  second  and  other  sons  of  A  absolutely,  with  an 
ultimate  limitation  if  there  should  be  no  son  of  A  or  B  who 
should  attain  twenty-one  or  die  under  that  age  leaving  issue, 
the  idtimate  gift  over  took  effect,  though  B  attained  twenty- 
one.     Cardigan  v.  Curzon  Hoice^  9  Eq.  358. 

2.  Upon  the  question  whether  this  construction  can  be  adopted  Gift  to 
where  the  limitation  to  the  children  is  not  vested,  so  that  there  contingent, 
may  be  issue  who  would  not  take  under  it,  see  Pride  v.  Fooks^  S^auh^of"^ 
3  De  G.  &  J.  252.  i«nie. 

3.  "  Provision  is  made  for  certain  members  of  a  class  answer-  Limitation  to 

•  A*     ^        3         •   ±»  3    ±r.  •  r  J.  •  t  some  members 

ing  a  particular  descnption,  and  then  a  gift  over  is  made  upon  of  a  das?, 
failure  of  the  class.    If  it  be  clear  that  the  whole  of  the  class  ga^^y"" 
were  not  to  take,  the  gift  over,  though  made  to  depend  upon  the  ^^ol©  cla«« 
failure  of  the  whole  class,  wiU  be  construed  to  take  place  upon 
the  failure  of  that  description  of  the  class  who  were  to  take." 
EUiconibe  v.  Gompertz,  3  M.  &  Cr.  127,  151. 

In  most  of  the  cases  in  which  this  construction  has  been 
adopted  the  gift  over  would,  upon  any  other  construction,  have 
been  void  for  remoteness ;  and  in  many  of  them  the  class  some 
members  of  which  are  benefited  under  the  earlier  limitations  is 
the  same  class  as  that  mentioned  in  the  ^ft  over ;  for  instance, 
children  in  each  case  or  issue  in  each  case.  The  referential  con- 
struction is  therefore  more  easily  adopted  than  where  the  earlier 
limitations  are  in  favour  of  children  and  the  gift  over  is  in 
default  of  issue. 

Thus,  where  there  was  a  succession  of  limitations  to  sons  and 
grandsons  of  the  testator's  son  Isaac  carefully  limited  so  as  not 
to  infringe  the  rule  against  perpetuity,  followed  by  a  general 
gift  over  after  the  decease  of  all  the  sons  and  grandsons  of  the 
son  Isaac,  the  gift  over  was  restricted  to  the  sons  and  grandsons 
before  mentioned.    Ellicombe  v.  Gompertz^  3  M.  &  Gr.  127. 

And  when  provision  was  made  for  a  daughter  for  life  and 
then  for  her  children,  with  a  proviso  that  if  any  child  should  die 
tmder  twenty-one  and  leave  children  who  should  survive  the 
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Chap.  £1.     daughter  and  attain  twentj-one  they  should  take  their  parent's 
^  share,  followed  bj  a  general  gift  over  if  there  should  be  no  child 

or  none  who  should  attain  twenty-one,  or  leave  issue  who  should 
attain  that  age,  issue  in  the  gift  over  was  limited  to  children 
who  should  survive  the  daughter  and  attain  twenty-one.  Trickey 
V.  Trieheyy  3  M.  &  K.  o60. 

And  where,  under  a  power  in  a  marriage  settlement  to  appoint 
to  issue,  the  wife  appointed  by  will  to  a  daughter  for  life,  then 
to  her  children  bom  in  the  lifetime  of  the  testatrix,  with  a  gift 
over  if  the  daughter  should  die  without  leaving  any  children, 
children  in  the  gift  over  was  held  to  mean  children  bom  in  the 
lifetime  of  the  testatrix.  Hutchimcn  v.  Tottenham^  (1898)  1  Ir. 
403 ;  (1899)  1  Ir.  344. 

And  where  there  was  a  limitation  to  such  issue  as  A  should 
by  will  appoint,  and  in  case  A  should  die  without  issue  over,  the 
gift  over  was  limited  to  the  death  of  A  without  issue  at  his 
death.  Target  v.  Qaunty  1  P.  W.  i2Z ;  Stackley  v.  Mawbey^  1 
Ves.  Jun.  143 ;  3  B.  0.  0.  82 ;  Leeming  v.  Sherratt,  2  Ha.  14  ; 
Hanan  v.  Drew^  10  Ir.  Eq.  333 ;  Eastucood  v.  AvisoHj  L.  R. 
4  Ex.  141. 

The  same  rule  was  also  applied  where  there  was  a  gift  to  A 
for  life,  then  to  such  children  she  may  happen  to  leave  at  her 
decease,  and  in  case  she  should  die  without  issue,  for  such 
persons  as  she  should  appoint.  In  re  Meixeron^s  Trusts ;  Daties 
V.  Merceron,  4  Ch.  D.  182. 

The  referential  constmction  may  be  assisted  by  other  limita« 
tions.    Malcolm  v.  Taylor,  2  B.  &  M.  416. 

Gift  over  4.  If  when  the  earlier  gifts  are  in  favour  of  parents  and  their 

wiSboiit**^  children  the  gift  over  is  not  merely  upon  the  death  of  the 
leaving  usoe  parents  without  issue,  but  upon  such  death  without  leaving  issue 
death.  living  at  their  death,  or  even  without  leaving  children  then 

living,  the  referential  construction  will  not  be  adopted.  Andree 
V.  JFardy  1  Euss.  260 ;  Greene  v.  Ward,  1  Euss.  262 ;  Walker 
V.  Motcei',  16  B.  365 ;  Westwood  v.  Southey,  2  Sim.  N.  S.  192 ; 
In  re  Wranghams  Trusty  1  Dr.  &  S.  358  ;  In  re  Biron^  1  L.  R. 
Ir.  258;  In  re  Edwards;  Jones  v.  JoneSy  (1906)  1  Ch.  670,  dis- 
approving Kidman  v.  Kidman^  40  L.  J.  Ch.  35'J. 
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5.  The  referential  construction  was  not  adopted  in  a  will     ciiap.  Li. 
before  the  Wills  Act  where  the  bequest  was  in  joint  tenancy  to  Bequest  in 
A  and  her  children,  with  a  gift  over  in  default  of  issue  of  A.  {^^aVareS^^ 
In  that  case  the  whole  was  already  disposed  of,  whether  children  J^d  children, 

followed  by  a 

were  bom  or  not,  and  there  was  no  reason  for  attempting  to  gift  over  on 
make  the  gift  over  valid  in  order  to  divest  absolute  interests,  j^^^  ^   ^^ 
Fkher  v.  Webster,  14  Eq.  283. 


Death  without  Issue  before  the  Wills  Act. 

Such  words  as  "  dying  without  issue,"  or  "  without  leaving,'* 
or  "  having  issue,''  in  devises  before  the  Wills  Act,  were  con- 
strued to  mean  an  indefinite  failure  of  issue.  Leeh  Cmcy  1 
Leon.  285,  pi,  387 ;  Cole  v.  Goble,  13  C.  B.  445. 

But  with  regard  to  personalty,  death  without  hating  issue  Gases  before 
was  held  to  mean  leaving  issue  at  the  death.     And  where  real  jn^^j^ioh  mfu 
and  personal  estate  were  devised  by  the  same  words,  death  ^"^  ^  . 
without  leaving  issue  imported  an  indefinite  failure  of  issue  as  issue  will  not 
regards  the  realty,  but  a  failure  of  issue  at  the  death  as  regards  indefinite 
the  personalty.     Forth  v.  Chapnian,  1  P.  W.  663 ;  Atkinson  v.       '"^ 
Hutchinson,  3  P.  W.  258 ;  Bamford  v.  Chadmck,  2  W.  R.  530. 

Many  cases  are  reported  in  the  books  in  which  the  question 
was  whether  failure  of  issue  could  by  construction  be  limited  to 
failure  at  the  death  of  the  ancestor.  But  as  the  law  has  been 
altered  by  the  Wills  Act,  these  cases  are  omitted  as  obsolete. 
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SHIFTING     CLAUSES. 


chAp.  HI. 


Life  estate 
ooming  into 
poeseflsion 
ixL  event 
upon  whioh 
the  shifting 
clause  is  to 
take  effect. 


Possession  of 
settled  estates 
jfrimd  facie 
refers  to 
possession 
under  the 
settlement. 


Meaning  of 
"entitled.*' 


Where  estates  ore  given  by  will,  and  there  is  a  clause 
shifting  the  lands,  if  the  devisee  comes  into  possession  of  estates 
previously  settled,  the  estates  go  over  if  the  event  happens. 
Cope  V.  Earl  de  la  Warr,  8  Ch.  982. 

And  the  shifting  clause  will  operate  upon  the  life  interest  of 
a  tenant  for  life,  though  his  interest  is  such,  that  if  he  comes 
into  possession  of  the  settled  estates,  his  life  interest  under  the 
will  must  at  the  same  time  come  into  possession;  so  that,  in 
effect,  the  gift  of  the  life  interest  is  nugatory.  Lambai^e  v. 
Peachy  4  Dr.  653 ;  on  app.  sub  nom.  Tiirton  v.  Lambarde, 
1  D.  F.  &  J.  495. 

When  estates  devised  by  will  are  directed  to  shift  on  the 
devisee  coming  into  possession  of  settled  estates,  the  presumption 
is  that  the  testator  means  a  possession  under  the  settlement ; 
and,  therefore,  if  the  devisee  comes  into  possession  of  the  settled 
estates  not  under  the  settlement,  but  under  an  entirely  new 
title,  for  instance,  under  the  will  of  a  tenant  in  tail,  who  had 
barred  the  entail,  the  shifting  clause  will  not  take  effect.  Tat/lor 
V.  JEarl  of  Hareicoodj  3  Ha.  372;  Wandesforde  v.  Carrick^ 
I.  B.  5  Eq.  486. 

A  fartiori,  where  the  shifting  clause  is  to  take  effect  on  the 
devisee  becoming  entitled  to  other  estates  under  any  existing 
or  future  will  or  settlement  and  he  becomes  entitled  by  descent 
from  his  father,  though  the  latter  took  under  a  will,  the  devised 
estates  will  not  shift.     Walmesley  v.  Oerard^  29  B.  321. 

The  term  entitled  would  in  such  a  clause  mean  entitled  in 
possession.  Chorley  v.  Lovebandy  33  B.  189 ;  Umbers  v.  Jaggardy 
9  Eq.  200 ;  see  Qrylts  Ttntsfs,  6  Eq.  589 ;  In  re  Finch  ;  Abbm 
V.  Bumeyy  17  Oh.  D.  223. 
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A  person  may  be  entitled  in  possession  within  the  meaning    ciiap.  Ln. 
of  a  name  and  arms  plause,  though  the  testator's  widow  may  be  p^^^^^^^^^^^^ 
entitled  to  occupy  the  mansion-house  rent  free  and  though  the  need  not  be 
charges  may  swaUow  up  all  the  rents  and  profits.    lie  Varley ; 
Thornton  v.  Varley,  68  L.  T.  665. 

A  shifting  clause  which  affects  ''any  person  for  the  time 
being  entitled  to  the  possession  or  to  the  receipt  of  the  rents  and 
profits ''  of  devised  hereditaments  does  not  apply  to  an  infant, 
where  by  a  clause  in  the  will  possession  is  given  to  trustees 
during  his  minority.    Leslie  v.  Earl  o/EotheSy  (1894)  2  Ch.  499. 

If  the  devisee  takes  the  settled  estates  not  under  the  settle-  Whether  a 

devisee  t&kiiiflr 

ment  existing  at  the  date  of  the  will,  but  under  a  resettlement,  settled  estates 
which  can  be  looked  upon  as  a  continuation  of  the  old  title,  the  raiettlOTient 
devisee  taking:  the  same  interest  under  the  resettlement  as  he  ^  within  a 

"  ,     shifting 

would  have  taken  under  the  old  settlement,  except  so  far  as  his  clause, 
interest  has  been  diminished  for  his  own  benefit,  the  shifting 
clause  takes  effect.     Harruon  v.  Roundy  2  D.  K.  &  Gr.  190; 
see  In  re  Croker^a  Estate,  I.  E.  2  Eq.  58 ;   Wright  v.  Marshall, 
51L.  T.  781. 

If  the  devisee  takes  under  the  resettlement  a  diminished 
interest  in  the  settled  estates  or  the  estates  themselves  are 
diminished  in  quantity,  the  shifting  clause  has  no  effect. 
Fazakerky  v.  Foi^d,  4  Sim.  390 ;  1  A.  &  E.  897 ;  Gardiner  v. 
JeUicoe,  12  C.  B.  N.  S.  568 ;  Meyrick  v.  Laics,  9  Ch.  237. 

On  the  other  hand,  if  the  testator  expressly  gives  directions 
to  have  a  portion  of  the  settled  estates  settled  to  other  uses,  the 
devolution  of  the  settled  estates  to  the  devisee  diminished  by 
that  portion  will  not  prevent  the  operation  of  the  shifting 
olause.  Micklethwait  v.  Micklethwait,  4  C.  B.  N.  S.  790 ;  see 
Siacpoole  v.  Stacpoole,  2  Con.  &  Law.  489,  501. 

The  shifting  clause  will  not,  in  the  absence  of  a  clear  inten-  Operation  of 
tion,  take  effect,  where  the  devisee  has  only  an  interest  in  ^ose  where 
remainder  in  the  settled  estates.  Mbnypenny  v.  Bering,  2  D.  M.  *jj®^^*®®  ^* 
&  G.  145  ;  Cu}'zon  v.  Curzon,  1  Qiff.  248 ;  Bagot  v.  Legge,  34  der  in  settled 
L.  J.  Ch.  156 ;  12  W.  R.  1097.  "^^^ 

As  to  the  repeated  operation  of  a  shifting  olause,  see  Boe  d. 
Lumley  v.  Earl  of  Scarborough,  3  A.  &  E.  2,  897;  Monypenny  v. 
Bering,  2  D.  M.  &  G.  145. 
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CbAp.  in.         It  seems  a  shiftmg  olause  would  not  avoid  jointnTes  and 

~  portions  properly  charged  upon  the  estates  preTious  to  their 

shifting,     ffolmesdale  v.  West,  12  Eq.  280. 

In  what  case        Where  an  estate  devised  hy  will  is  directed  upon  the  deyolu- 

direotedto       tion  of  settled  estates  to  the  de>dsee  to  go  over  to  the  next 

next  ^i^hi-    remainderman,  as  if  the  tenant  for  life  were  dead,  the  estate 

^^'SmSi^^     will  shift  to  trustees  to  preserve  contiugent  remainders  where 

tniateesto       there  are  contingent  remainders  to  unborn  sons  of  the  tenant 

for  life  whose  life  estate  has  ceased ;  though,  strictlj  speaking, 

if  the  tenant  for  life  were  dead,  the  estate  of  the  trustees  to 

preserve  would  also  he  at  an  end.     Doe  v.  Heneage,  4  T.  B.  13 ; 

see  the  opinion  of  Feame,  C.  B.,  App.  No.  6;  Stanley  v.  Stanley, 

16  Ves.  491 ;  Monnce  v.  Langham,  11  Sim.  .260 ;   12  Sim.  615 ; 

and  see  11  01.  &  F.  667 ;  Lambarde  v.  Peach,  4  Dr.  553 ;  on 

app.  sub  nom.  Turton  v.  Lambarde,  1  D.  F.  &  J.  495;  see  Lord 

Kenlu  V.  -Ear/  of  Bective,  34  B.  587. 

^?,H  X  As  to  whether  the  heir  or  remainderman  is  entitled  to  the 

entitled  to 

the  inter-  rents  during  the  period  between  the  shifting  of  the  estate  to  the 
'  trustees  and  the  birth  of  issue  to  take,  it  seems  that  a  direction 
that  the  rents  may  be  applied  for  the  maintenance  of  a 
remainderman,  even  during  the  lifetime  of  a  tenant  for  life, 
would  be  sufficient  to  show  that  the  rents  were  not  to  go  to  the 
heir.  Turton  v.  Lambarde,  1  D.  F.  &  J.  495  (judgment  of 
Tiuner,  L.J.) ;  D^Eyncourt  v.  Gregory,  34  B.  36. 

On  the  other  hand,  in  the  absence  of  some  such  intention, 

they  would  go  to  the  heir.     Stanley  v.  Stanley,  16  Ves.  491 ; 

and  see  per  Kindersley,  V.-C,  Lambarde  v.  Peach,  4  Dr.  553. 

£etat6  When  the  devised  estate  is  directed  to  go  over,  as  if  the 

shift aaifthe  P^^son  becoming    entitled    to    the  settled  estates  were  dead 

devUee  were    ^thout  issue,  the    next    remainderman   takes  on  the  event 

dead  without  ' 

issue.  happening.     Morrice  v.  Lang  ham,  8  M.  &  W.  194. 

In  Buoh  case  And  in  such  a  case,  if  the  next  limitations  in  remainder  are 
preserve  will  contingent,  the  estates  will  not  go  to  trustees  to  preserve  con- 
not  take.  tingent  remainders  during  the  life  of  the  person  from  whom 
the  estate  is  shifted,  since  their  estate  would  in  any  event  be 
inadequate  to  support  contingent  remainders  limited  upon  a 
failure  of  issue  of  such  person  after  his  death.  Carr  v.  Earl  of 
Errol,  6  East,  58. 
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When  the  devised  estates  are  directed  to  go  to  the  next  Chap.  in. 
remainderman,  as  if  the  person  taking  the  benefit  upon  the 
acoruer  of  which  the  estate  is  to  shift  were  dead  without  issue, 
the  construction  will  not  be  influenced  by  the  fact  that  the 
younger  children  of  the  person  from  whom  the  estates  shift 
may  happen  to  take  no  benefit  under  the  settlement.  Doe  d. 
Lumkf/  V.  Earl  of  Scarhoroughy  3  Ad.  &  E.  1. 

But  where  estates  were  devised  to  several  sons  successively  issue  llmitdd 
in  tail  male,  with  remainder  to  the  children  of  the  sons  in  tail  cap^Se  of 
general,  with  remainder  over,  and  the  estates  were  directed  to  J?^j^  ?J^^®' 
go  over  upon  the  acquisition  of  settled  estates  (which  could  not  of  the  devised 
go  to  any  female  issue  of  the  testator's  sons),  as  if  the  person  ceding  the 
taking  the  settled  estates  were  dead  without  issue,  the  words  Jl^^naer. 
"  without  issue  "  were  confined  to  issue  .capable  of  taking  under 
the  limitations  of  the  devised  estate  preceding  the  next  remainder. 
Oardinei^  v.  Jellicoe,  12  C.  B.  N.  S.  568 ;  11  H.  L.  323. 
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GIFTS    BY    REFEEENCE. 

Chap.  un.    j^  BBQUEST  of  chatteU  to  a  person  and  hia  heirs  or  successors  to 


Chattels  giTen  g<>  aoooiding  to  the  limitations  of  real  estate  or  as  heirlooms 
»>\«hek^ ***  vests  absolutely  in  the  person  named,  whether  such  words  as 
looiiiB.  «  so  far  as  the  rules  of  law  and  equity  permit,"  or  "  to  be  enjoyed 

and  go  with  the  title/'  are  added  or  noi    The  Courti  in  fact, 

refuses  to  treat  such  a  bequest  as  executory.      Rotcland  y. 

Morgan,  6  Ha.  463 ;  2  Ph.  764 ;  In  re  Johnston  ;  Cockerell  v. 

Earl  of  Essex,  26  Ch.  D.  538. 

The  cases  of  Gotcer  v.   Grosvcnory  Bam.  54 ;  6  Mad.  337, 

and  Trafford  v.   Trafford,  3  Atk.  847,  so  far  as  they  express  a 

contrary  opinion,  are  overruled. 

^^*®^'.^  ^^  ^^  *^®  ®*^°^®  ^^y^  ^  pft  0^  chattels  to  such  persons  as  should 
from  time  to  time  be  the  holders  of  a  title,  so  far  as  the  rules  of 
law  permit,  vests  absolutely  in  the  first  holder  of  the  title  after 
the  testator's  death,  though  he  may  have  been  bom  at  the 
testator's  death,  and  could,  therefore,  have  been  cut  down  to  a 
life  interest.  Tollemache  v.  Coventry,  2  CI.  &  F,  61 1 ;  8  Bl.  N.  S. 
547;  In  re  Viscount  Exmouth;  Exmouth  v.  Praed,  23  Ch.  D. 
158;  In  re  Hill;  mil  v.  Hill,  (1902)  1  Ch.  807. 
Chattels  to  go  A  gift  of  personalty  as  heirlooms  to  the  persons  for  the  time 
with  realty,  being  entitled  to  real  estate,  so  far  as  the  rules  of  law  and 
equity  permit,  vests  absolutely  not  in  a  tenant  for  life  of  the 
real  estate,  but  in  the  first  tenant  in  tail  at  birth,  whether  he 
comes  into  possession  or  not.  Trafford  v.  Trafford,  3  Atk.  347 ; 
Vaughan  v.  BursUm,  3  B.  C.  C.  101 ;  Foley  v.  Bumell,  1 B.  C.  C. 
274 ;  4  B.  P.  C.  319  ;  Carr  v.  Lord  Errol,  14  Ves.  478  ;  Lord 
Scarsdale  v.  Curzon,  1  J.  &  H.  40  ;  In  re  Johnson^ s  Trust,  L.  R. 
2  Eq.  716;  In  re  Pother gilVs  Estate;  Price-Pbthergill  v.  Price, 
(1903)  1  Ch.  149 ;  see  Miller  v.  Stanley,  12  W.  R.  780. 

There  seems  no  reason  to  doubt  that  the  chattels  will  vest  in 
a  tenant  in  tail  if  he  is  within  the  description,  though  his  estate 
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is  liable  to  be  divested  by  the  birth  of  issue  to  take  under  prior    Chap.  im. 
limitations  and  he  dies  before  his. estate  becomes  iadefeasibly 
vested,  if,  in  fact,  it  does  become  so  vested.     Hogg  v.  Jones,  32 
B.  45,  is  discussed  in  In  re  Cresswell ;  Parkin  v.  Cresswell,  24 
Ch.  D.  102. 

A  direction,  that  the  personalty  is  not  to  vest  in  a  tenant  in  Direction 
tail  dying  under  twenty-one,  wiU  be  construed  as  referring  to  a  veet^g 
tenant  in  tail  by  purchase  under  the  will,  and  will  prevent  the  ^^^^  ^^' 
personalty  from  vesting  in  a  tenant  in  tail  by  purchase  dying 
an  infant.     Christie  v.  Gosling^  L.  E.  1  H.  L.  279 ;  Harrington 
V.  Harrington,  L.  E.  5  H.  L.  87. 

If  the  direction  is  that  a  tenant  in  tail  in  possession,  who  dies  Direction  as 
under  twenty-one,  shall  not  be  entitled  to  the  personalty,  but  *^  posseaaion. 
that  the  personalty  shall  belong  only  to  such  person  as  shall 
first  attain  twenty-one  and  become  entitled  to  an  estate  tail  in 
possession  in  the  real  estate,  the  words  "  in  possession  "  will  not 
be  strictly  construed  ;  but  if  a  first  tenant  in  tail  in  remainder 
dies  under  twenty-one,  the  personalty  will  vest  in  the  next 
tenant  in  tail  in  remainder  who  attains  twenty- one..  Fok^  v. 
Burnelly  1  B.  C.  C.  274 ;  4  B.  P.  0.  319 ;  Martelli  v.  Holloway, 
L.  E.  5  H.  L.  532. 

If  the  gift  of  the  chattels  is  to  the  person  actually  seised  at  Reference  to 
the  death  of  tenants  for  life,  or  to  the  person  seised  of  the  actual  sion. 
freehold,  which  is  defined  as  freehold  in  possession,  or  there  are 
other  clear  words  referring  to  actual  possession,  a  tenant  in  tail 
who  dies  before  coming  into  possession  is  excluded.  Potts  v. 
Potts,  3  J.  &  Lat.  353 ;  9  Ir.  Eq.  577 ;  1  11.  L.  671 ;  Lord 
Scarsdale  v.  Curzon,  1  J.  &  H.  40  ;  In  re  Angerstein  ;  Angerstein 
V.  Angerstein,  (1895)  2  Ch.  883 ;  In  re  FothergilVs  Estate;  Price- 
Fothergill  v.  Piice,  (1903)  1  Ch.  149 ;  see  Cox  v.  Sutton,  25 
L.  J.  Ch.  845. 

In  such  a  case,  if  the  tenant  for  life  and  the  first  tenant  in 
tail  bar  the  entail,  but  the  first  tenant  in  tail  dies  before  the 
tenant  for  life,  the  chattels  go  to  the  person  who  would  have 
come  into  possession  if  the  estate  tail  had  not  been  barred.  Hogg 
V.  Jones,  32  B.  45. 

Where  chattels  were  settled  to  go  along  with  real  estate,  and 
the  testator  directed  that  in  a  certain  event  the  personal  estate 

T.W.  3  A 
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Proviao 
diyesting^ 
estate  must 
not  be 
uncertain. 


Possession 
under  a  deed 
not  executed. 


Bequests  *'in 
the  same 
manner  "  as 
prior 
bequests. 


should  go  over  as  if  the  tenant  in  tail  were  dead  without  issue, 
it  was  held  that  the  condition  of  defeasance  applied  to  a  tenant 
in  tail  who  had  barred  the  entail.  In  re  ConitcaUis ;  CornwaUis 
V.  Wyheham-Martin,  32  Ch.  D.  388. 

A  declaration  that  no  person  in  existence  at  the  testator's 
death  or  bom  in  due  time  afterwards  should  have  more  than  a 
life  interest  in  the  chattels,  and  so  that  no  person  should  acquire 
an  absolute  interest  till  the  expiration  of  twenty-one  years  after 
the  decease  of  all  persons  in  existence  at  the  testator's  death 
and  afterwards  attaining  the  title,  was  held  .to  be  void  for 
uncertainty.  In  re  Viscount  Exmouth ;  Exmouth  v.  Praedy  23 
Ch.  D.  158. 

Where  chattels  are  given  to  the  person  or  persons  in  actual 
possession  of  land,  to  go  as  far  as  the  rules  of  law  and  equity 
permit,  but  so  as  not  to  vest  in  any  person  becoming  entitled  to 
an  estate  of  inheritance  who  dies  under  twenty- one,  and  the 
first  tenant  in  tail  in  possession  dies  under  twenty-one,  it  seems 
doubtful  whether  the  chattels  are  carried  on  to  the  next  owner 
within  the  limits  of  perpetuity,  or  whether  there  would  be  a 
lapse.  See  the  opinion  of  Lord  Cairns  in  favour  of  an  intestacy, 
and  of  Lord  Westbury  in  favour  of  the  transmission  of  the  pro- 
perty within  the  limits  of  perpetuity,  in  Harrington  v.  Han^ng^ 
ton,  L.  E.  3  Ch.  564  ;  ib.  5  H.  L.  87;  In  re  Dayrell ;  Hastie  v. 
DayreU,  (1904)  2  Ch.  496. 

A  gift  of  chattels  to  the  pei*son  entitled  under  a  deed  of  entail 
to  the  possession  of  a  house,  where  the  deed  referred  to  had 
never  been  executed,  was  held  to  pass  to  the  person  in  fact  in 
possession  of  the  house.  In  re  Marquess  of  Bute;  Marquess  of 
Bute  v.  Bgder,  27  Ch.  D.  197. 

When  a  bequest  has  been  made  to  several  persons  as  tenants 
in  common  for  life  with  remainder  to  their  children  and  there 
is  a  subsequent  gift  to  the  same  persons  in  the  same  manner  as 
the  prior  bequest,  the  second  bequest  will  be  subject  to  the  same 
limitations  for  life  and  remainders  over.  Mihom  v.  Aicdrg,  5 
Ves.  465;  Fames  v.  Ansfce,  33  B.  264;  Smith  v.  GreenhiU,  14 
W.  E.  912 ;  Giles  v.  Mehom,  L.  E.  6  H.  L.  24. 

In  Sweeting  v.  Prideaux^  2  Ch.  D.  413,  a  subsequent  gift  for 
the  life  of  the  legatee  only  "in  the  same  manner  in  every 
respect  and  subject  to  the  same  control "  as  the  prior  gifi^  was 
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held,  on  the  language  of  the  will,  to  import  the  limitation  in    Chap.  nil. 
remainder  of  the  prior  gift  to  the  children  of  the  legatee.     See 
Auidjo  V.  Wallace,  31  B.  193  ;   Ee  Smith  ;  Bashford  v.  Chaplin, 
45  L.  T.  247. 

If,  however,  the  original  gift  is  directed  to  fall  into  the 
residue  in  default  of  children  and  the  residue  is  then  given  to 
the  same  persons  "  in  the  same  manner,"  these  words  will  he 
referred,  if  possible,  to  a  tenancy  in  common  or  separate  use. 
Shanley  v.  Baker,  4  Ves.  731. 

And  where  the  original  gifts  are  absolute,  subject  to  executory 
gifts  over,  a  subsequent  gift  to  be  held  "  in  the  same  manner  " 
as  the  prior  gift  will  not  import  the  executory  gifts  over,  if  the 
words  can  be  referred  to  a  tenancy  in  common.  Lumky  v. 
Bobbins,  10  Ha.  621 ;  and  see  JETare  v.  Sare,  24  W.  E.  675. 

A  gift  to  A,  subject  to  the  conditions  in  the  will  named, 
includes  conditions  comprised  in  a  codicil.  Stretton  v.  Fitzgerald, 
22  L.  K  Ir.  310,  466. 

The  referential  words  may,  however,  be  strong  enough  to  Gift  by 
import  all  the  limitations  and  restrictions  of  the  preceding  gift.  imp^rtTlMhe 
Bos8  V.  Boss,  2  CoU.  269 ;  Be  Colshcad,  2  De  G.  &  J.  690 ;  Be  limitations  of 

'  '  '  '  apnorffift. 

Shirlei/s  Trusts,  32  B.  394 ;   Ord  v.  Ord,  L.  R.  2  Eq.  393  ;  Be 
Lindo ;  Askin  v.  Ferguson,  59  L.  T.  462. 

When  there  is  a  gift  to  a  class  of  persons  living  at  a  par- 
ticular time,  and  a  subsequent  gift  to  the  same  class  without 
the  restriction  of  being  alive  at  the  particular  time  '^in  the 
same  manner "  as  the  prior  gift,  this  will  not  cut  down  the 
class  to  take  the  second  gift.  Yardley  v.  Tardley,  26  B.  38 ; 
Pigott  V.  Wilder,  26  B.  90 ;  Be  Wilder^s  Trusts,  27  B.  418. 

But  there  may  be  words  which  will  have  this  efPect.  Swift 
V.  Swift,  11  W.  E.  334 ;  32  L.  J.  Ch.  479. 

A  specific  devise  of  land  to  the  uses  of  a  settlement  which  Devise  to  uses 
contains  an  ultimate  limitation  to  the  testator  and  his  heirs 
will  not,  if  the  ultimate  limitation  takes  effect,  pass  the  land  to 
the  heir.     Jacob  v.  Jacob,  78  L.  T.  451,  825  ;  see  82  L.  T.  270. 

Where  personalty  was  directed  to  be  laid  out  in  land  to  be 
settled  to  such  of  the  uses  and  subject  to  such  of  the  powers 
by  a  settlement  limited  and  declared  as  should  be  subsisting 
at  the  testator's  deaths  it  was  held  that  the  purchased  realty 

3a2 
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Chap.  Lm.  would  not  be  subject  to  obarges  for  jointures  and  portions 
actually  created  at  the  death  under  the  powers  in  the  settle- 
ment, ite  Bermrs ;  Berners  v.  Calvert^  67  L.  T.  849 ;  41 
W.  R  188  ;  3  R.  153  ;  see  In  re  Walpole's  Marriage  Settlement; 
Thonuon  v.  Walpole,  (1903)  1  Oh.  928. 

An  appointment  under  a  special  power  to  the  uses  of  a  settle- 
ment or  such  of  them  as  are  capable  of  taking  effect  may  be  so 
construed  as  to  exclude  uses  which  cannot  take  effect  as  regards 
the  appointed  property  because  they  are  not  within  the  power 
or  are  otherwise  invalid.  In  re  Finch  and  Chew^  (1903) 
2  Ch.  486. 
^P*^>  As  a  general  rule,  where  a  fund  is  directed  to  be  held  upon 

leferenoe  is      trusts  similar  to  or  the  same  as  the  trusts  declared  by  another 
separate  instrument,  the  effect  is  that  the  fund  is  to  be  considered  as 

eettlement.  j^^jj  under  a  separate  settlement,  but  the  language  may  be  such 
as  to  show  that  the  fimd  is  to  be  an  accretion  to  the  settled 
fund  and  to  become  part  of  it.  Re  North ;  Meates  v.  Bishop^  76 
L.  T.  186 ;  Eustace  v.  Robinson,  7  L.  R.  Ir.  83. 
Reda^oation  When  property  is  given  upon  the  same  trusts  as  other 
property  which  is  subject  to  a  power  to  raise  a  definite  sum, 
the  property  so  given  by  reference  is  not  subject  to  an 
additional  charge  of  the  same  amount.  Hindle  v.  Taylor , 
5  D.  M.  &  G.  577,  699 ;  Boyd  v.  Boyd,  9  L.  T.  N.  S.  166 ; 
2  N.  R.  486  ;  Baskett  v.  Lodge,  23  B.  138 ;  Trew  v.  Perpetual 
Trustee  Company,  (1895)  A.  C.  264 ;  see  Samboume  v.  Barry, 
I.  R.  11  Eq.  140. 

But  if  the  power  is  to  raise  a  charge  not  exceeding  a  certain 

proportion  of  the  value  of  the  property,  the  power  to  charge  is 

increased  in  proportion  by  the  value  of  the  added  property. 

Cooper  V.  Macdonald,  16  Eq.  258. 

Gift  to  It  may  be  noticed  that  a  bequest  to  persons  "  before  named  " 

*' before  ^^^7  refer  to  persons  before  mentioned,  and  will  not  without 

named.  more  be  confined  to  persons  expressly  mentioned  by  name. 

In  re  Holmes,  1   Dr.  321;   Bromley  v.    Wright,  7  Ha.  334; 

Seale-Hayne  v.  Jodrell,  (1891)  A.  C.  304. 

A  gift  *^  amongst  my  relations  hereafter  named  "  where  none 
are  subsequently  named  is  void  for  uncertainty.  Crampton  v. 
Wise,  58  L.  T.  718- 
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EXECUTORY  TRUSTS. 


Every  trust  which  requires  a  future  conveyance  or  settlement         ^' 
is  80  far  executory ;  but  the  mere  fact  that  the  testator  contem-  Executory 

•       .i»      1       /^  .  •        truBta  defined. 

plates  a  future  settlement  will  not  justify  the  Court  in  putting 
upon  the  words  of  a  testator  any  other  than  their  legal  meaning. 
When  the  testator,  though  contemplating  the  execution  of  a 
future  instrament,  declares  the  trusts  upon  which  the  property 
is  to  be  held  by  reference  to  another  instrument,  those  trusts  are 
looked  upon  as  incorporated  into  the  will  and  must  have  their 
ordinary  legal  meaning.  C/tn'stie  v.  Gosling^  L.  R.  1  H.  L. 
279 ;  see  Viscount  Holmesdale  v.  West,  L.  E.  3  Eq.  474. 

If  the  testator  himself  declares  the  trusts  to  be  inserted  in  the 
contemplated  settlement,  the  question  then  is  "  whether  he  has 
been  his  own  conveyancer,"  in  which  case  the  trusts  declared  by 
him  must  be  literally  followed,  or  whether  the  trusts  declared  by 
him  are  merely  the  headings  of  a  future  settlement,  in  which 
case  they  will  be  so  carried  out  as  to  effectuate  his  intention. 
See  Egerton  v.  Enrl  Brownlow,  4  H.  L.  1,  210  ;  Austen  v.  Taylor^ 
1  Ed.  361 ;  Amb.  376 ;  Boswell  v.  Dillon,  Dru.  t.  Sug.  291 ; 
In  re  Nellcy's  Trusts,  26  W.  R.  88 ;  In  re  Parrott ;  Walter  v. 
Parrott,  33  Ch.  D.  274. 

Thus,  a  direction  to  purchase  lands  to  be  held  on  the  trusts 
declared  with  respect  to  other  lands  must  be  obeyed  by  literally 
adopting  those  trusts.     Austen  v.  Taylor,  1  Ed.  361 ;  Amb.  376. 

In  marriage  articles  the  purpose  of  the  instrument  is  itself  Distinotion 
sufficient  to  indicate  the  settler's  intention,  that  the  property  is  nuiwSffe 
to  go  in  strict  settlement,  but  in  a  will  an  intention,  that  words  ^^iclee  and 
are  not  to  have  their  strict  meaning,  must  appear  from  the 
instrument  itself.     Therefore,  though  the  trust  is  executory,  a 
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Chap.  LIV. 


How  far  the 
rule  in 
Shelley's 
Case  applies 
to  ezeoutory 
tnuts. 


Direction  to 
raake  a  strict 
entail. 


Direction  to 
Feitleproperty 
to  go  witii  a 
title. 


direction  to  settle  property  on  A  and  the  heirs  of  his  hody : 
"  Seale  v.  Scale,  1  P.  W.  291 ;  Samtiel  v.  Samuel,  14  L.  J.  Ch. 
222  ;  9  Jur.  222 ;  or  a  devise  in  trust  for  A,  with  a  direction  to 
make  a  proper  entail  to  the  male  heir  by  him,  will  not  cut  down 
A  to  less  than  an  estate  tail.  Blackburn  v.  Stables,  2  Y.  &  B. 
367 ;  Sweetapple  v.  Biiidon,  2  Vem.  536 ;  Harrison  v.  Nayhr, 
2  Cox,  247 ;  Randall  y.  Daniell,  24  B.  193 ;  Marshall  y.  BoitJ<field, 
2  Mad.  166 ;  and  see  Jervoise  v.  JDuke  of  Northumberland,  1 
J.  &  W.  599 ;  Lowry  v.  Lown/,  13  L.  R  Ir.  317. 

If,  however,  an  intention  is  manifested  not  to  use  words  in 
their  strict  legal  sense,  the  trust  will  be  executed  so  as  to  effect 
the  general  intention. 

Such  an  intention  is  sufiSoiently  indicated,  if  the  limitation  is 
to  A  for  life,  remainder  to  his  heirs :  Meure  v.  Meure^  2  AtL 
1G5  ;  Papillon  v.  Voice,  2  P.  W.  471 ;  Stonor  v.  Cuncen,  5  Sim. 
264  ;  Hadtcen  v.  Hadwen,  23  B.  551 ;  Bastard  v.  Proby,  2  Cox, 
6 ;  Rochfort  v.  Fitzmaurice,  2  D.  &  War.  I ;  Trevor  v.  Tretor, 
1  H.  L.  239 ;  by  a  direction,  that  the  first  taker  should  be  unim- 
peachable for  waste  :  Papillon  v.  Voice,  2  P.  W.  471 ;  Feame, 
C.  E.  115 ;  by  a  direction,  that  he  shall  not  have  power  to  bar 
the  entail :  Leonard  v.  Earl  of  Sussex,  2  Vem.  626 ;  Feame, 
C.  It.  115  ;  or  that  the  property  shall  go  over,  if  the  first  taker 
dies  without  issue :  Shelton  v.  Watson,  16  Sim.  543  ;  Thompson 
V.  Fisher,  10  £q.  207  ;  by  the  insertion  of  a  general  limitation 
to  preserve  contingent  remainders  not  limited  to  a  life :  Venables 
V.  Morris,  7  T.  E.  342,  438  ;  Doe  d.  Compere  v.  Hicks,  7  T.  E. 
433 ;  by  a  direction  that  a  settlement  shall  be  made  as  counsel 
shall  advise  and  that  issue  are  to  take  in  succession,  and 
according  to  priority.     White  v.  Carter,  2  Ed.  366. 

And  the  same  result,  it  seems,  will  follow,  if  tbe  general 
scope  of  the  limitations  shows  that  they  were  not  to  be  literally 
adhered  to.  Parker  v.  Bolton,  5  L.  J.  Ch.  98 ;  Duncan  v.  Bluett, 
I.  E.  4  Eq.  469. 

As  to  the  effect  of  a  direction  to  make  a  strict  entail,  see 
Graves  v.  Hicks,  11  Sim.  636 ;  Sealey  v.  StaweU,  I.  R  2  Eq. 
326. 

An  executory  trust  to  settle  property  upon  such  trusts  as 
would  correspond  with  the  limitations  of  a  barony  granted  by 
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letters  patent  to  several  persons  in  succession  and  the  heirs  male    CHap.  Liv. 

of  their  bodies  respectively,  will  be  limited  so  as  to  give  them 

only  estates  for  life,  the  title  being  inalienable.      Sackviiie-  West 

V.  Viscount  Holmesdaley  L.  R  3  Eq.  474;  ib.  4  H.  L.  543; 

Lord  Dorchester  v.  Earl  of  Effing ham^  Sir  Q-.   Coop.  319 ;  10 

Sim.  587,  n. ;  3  B.  180,  n. ;   Woohnore  v.  Burrows,  1  Sim.  512 ; 

Bankes  v.  Baroness  Le  Despencer,  10  Sim.  576. 

It  is  clear  that  where  chattels  are  directed  to  go  as  heirlooms  The  words 
with  real  estate  "  as  far  as  the  rules  of  law  and  equity  permit,"  ^^^^f  ^^**® 
these  words  will  not  make  the  trust  executory,  or  enable  the  permit"  wiU 

r>t  1 1     ^      ^^  •  i»     i  ^^^  make  a 

Court  to  mould  the  limitations  of  the  personalty.     Christie  v.  trust  execu- 
GosUnQy  L.  E.  1  H.  L.  279  ;  In  re  Johnston ;   CockereU  v.  Earl    '^* 
o/Essex,26  Ch.  D.  538;  In  re  Hill;  Hilly.  Hill,  (1902)  1  Ch. 
807. 

But,  if  such  a  trust  is  executory,  the  Court  will  mould  it,  so  as  Effect  of  such 
to  prevent  the  absolute  vesting  of  chattels  in  a  tenant  in  tail  J^^  tmst  hT 
dying  before  coming  into  possession.     See  Lady  Lincoln  v.  Duke  executory. 
of  Newcastle,   12  Ves.  226,  and  see  per  Lord  Chelmsford  in 
Christie  v.  Gosling,  L.  E.   1   H.   L.   290 ;    Sackvilk-  West  v. 
Viscount  Holmesdale,  L.  R.  4  H.  L.  543 ;  see  Montagu  v.  Lord 
Inchiquin,  23  W.  E.  592. 

If  there  are  shifting  clauses  as  to  the  realty,  which  would  be 
void  for  remoteness  as  to  the  personalty,  they  wiU  be  moulded 
so  as  to  carry  out  the  intention.  Miles  v.  Harford,  12  Ch.  D. 
691. 

The  Court  will  carry  out  in  strict  settlement  an  executory 
trust  of  family  jewels  directed  to  go  as  heirlooms  to  a  succession 
of  eldest  sons  "  as  far  as  the  rules  of  law  and  equity  will  permit," 
though  unconnected  with  limitations  of  real  estate,  and  will 
insert  provisoes  against  vesting  in  any  person  who  does  not 
become  entitled  to  possession  and  attain  twenty-one.  Shelleij  v. 
iSAW%,  6Eq.  510. 

A  simple  direction  to  settle  property  on  beneficiaries  when  Simple  direc- 
they  come  of  age,  without  reference  to  marriage,  probably  on  a!^  ^ 
imports  no  more  than  a  trust  for  the  beneficiaries,  and  they 
may  receive  the  property ;  and  the  same  construction  has  been 
adopted,  where  the  direction  was  that  tbe  shares  of  daughters 
were  to  be  settled  on  themselves  at  their  marriage.      Laing 
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Direct:on  to 
settle  strictlj. 


Cliftp.  liv.  V.  Laing,  10  Sim.  315 ;  Kennerley  v.  Kennerley,  10  Ha.  160 ; 
Munt  V.  Glynes,  41  L.  J.  Ch.  639;  Magrath  v.  MoreAead,  12 
Eq.  491. 

If  an  absolute  interest  is  given  at  twenty-one  or  marriagey 
with  a  direction  that  in  case  of  maniage  the  share  should  be 
so  settled  that  the  legatee  may  enjoy  the  income  for  life  for  her 
separate  use,  the  fund  will  be  settled  for  life  with  restraint  on 
anticipation,  but  subject  thereto  will  belong  to  the  legatee 
absolutely.    Doted  v.  Doted,  (1898)  1  Lr.  244. 

If  the  direction  is  to  make  a  strict  settlement,  but  no  inten- 
tion is  shown  to  benefit  children,  the  property  will  be  settled 
upon  the  legatee  in  such  a  way  as  to  exclude  her  husband  and 
children.  Loch  v.  Bagley,  4  Eq.  122  ;  see  In  re  JordatCs  TrustSy 
(1903)  1  Ir.  118. 

But  a  direction  to  settle  a  legacy  upon  the  legatee  by  her 
settlement  or  upon  marriage  has  been  held  to  import  the  usual 
trusts  of  a  marriage  settlement,  including  trusts  for  children. 
Duckctt  Y.  ThontpaoHy  11  L.  R.  Ir.  424;  Se  Spicer ;  Spicer  v. 
Spirery  84  L.  T.  195 ;  see  also  Earl  of  Mountcaahel  v.  Smyth ^ 
(1895)  1  Ir.  346;   Wnght  v.  Wright,  (1904)  1  Ir.  360. 

If  an  intention  is  shown  that  the  children  of  the  legatee  are 
to  be  benefited,  the  settlement  will  contain  a  power  of  appoint- 
ment in  the  legatee  with  limitations  in  default  of  appointment 
in  favour  of  children  who,  being  males,  attain  twenty-one, 
or,  being  females,  attain  twenty-one  or  marry,  as  tenants  in 
common.  Young  v.  Macintosh,  13  Sim.  445 ;  Stanley  v.  Jackman, 
23  B.  450;  Taggart  v.  Taggart,  1  Sch.  &  L.  84;  Cogan  v. 
Duffield,  2  Ch.  D.  44 ;  Harris  v.  Loftus,  No.  2,  (1903)  1  Ir. 
203;  Jlerring-Cooper  v.  Herring-Cocper,  (1905)  1  Ir.  466;  see 
Oliver  V.  Olieer,  10  Ch.  D.  765  ;  Hmtace  v.  Robifison,  7  L.  R.  Ir. 
83  ;  In  re  Ootean;  Oatean  v.  Grotean,  17  Ch.  D.  778. 

But  a  power  of  appointment  will  not  be  given,  where  an 
intention  is  shown,  that  the  children  are  to  take  equally.  In  re 
Parrott ;   Walter  v.  Parrott,  33  Ch.  D.  274. 

Where  there  is  an  intention  to  benefit  a  husband  or  wife, 
the  husband  and  wife  will  take  a  joint  power  of  appointment. 
In  re  Goican ;  Goican  v.  Gowan,  17  Ch.  D.  778. 


Intention  to 

benefit 

children. 


Intention  to 

benefit 

husband. 
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If  the  trustees  have  a  disoretion  as  to  the  form  of  settlement,    Chap.  uv. 
a  power  may  be  inserted  enabliog  the  legatee  to  appoint  a  life 
interest  to  a  husband.     Charlton  v.  Bendall,  1 1  Ha.  296. 

Where  a  testator  directed  10,000/.  to  be  settled  upon  a 
married  daughter ;  '^  at  her  death  8,000/.  of  the  above  sum  to 
be  divided  equally  amongst  her  children,  and  the  remaining 
2,000/.  to  be  given  to  her  husband,  if  living,"  it  was  held 
that  the  gift  must  be  confined  to  her  then  husband  and 
her  children  by  him.  Jn  re  Parrott;  Walter  v.  Parrotty  33 
Ch.  D.  274. 

But  where  the  testator,  by  a  gift  over  if  the  legatee  died 
"  without  leaving  any  issue  her  surviving "  showed  that  he 
contemplated  children  by  any  marriage  taking,  it  was  held 
that  a  gift  of  a  life  interest  to  the  legatee's  husband  included  a 
second  husband.    Nash  v.  Allen^  42  Ch.  D.  64. 

Under  a  direction  to  settle  for  the  benefit  of  the  legatee  and  Ultimate 
her  issue  to  the  exclusion  of  a  husband,  the  ultimate  trusts  will 
be  for  the  appointees  of  the  legatee  by  will  and  in  default  of 
appointment  for  her  absolutely.    Stanley  v.  Jachnan^  23  B.  450. 

A  covenant  in  executory  marriage  articles  to  settle  real  estate 
on  issue  will  be  carried  out  by  successive  limitations  to  the 
first  and  other  sons,  and  so  on.  Bod  v.  Bod^  Amb.  274 ;  Sart 
V.  Middkhurst,  3  Atk.  373  ;  Phillips  v.  James,  13  W.  E.  984 ; 
In  re  Qrier,  I.  E.  6  Eq.  386. 

In  the  execution  of  executory  trusts  by  the  Court  the  question  in  what  oaaeB 
arises  whether  the  tenants  for  life  are  to  be  dispunishable  for  nfe^will  be 

waste  or  not.  nnimpeach- 

ablc  for  waste. 

1.  Where  the  executory  trust  is  in  such  a  form  as  would  give 
the  first  taker  an  estate  of  inheritance,  but  the  general  object  of 
the  trust  can  only  be  effected  by  cutting  down  that  estate  to 
an  estate  for  life,  the  life  estates  are  made  unimpeachable  for 
waste.  Leonard  Y.  Earl  of  Sussex,  2  Vem.  526 ;  White  v.  Briggs, 
15  Sim.  17 ;  2  Ph.  583. 

And,  therefore,  where  estates  are  directed  to  go  to  the 
support  of  a  title  granted  to  a  man  and  the  heirs  of  the  body, 
the  estate  of  the  first  taker  being  cut  down  to  a  life  estate  in 
execution  of  the  trust,  will  be  dispunishable  for  waste.     Wool- 
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Cbay.  LIV.    ynore  v.  Burrows,  1  Sim.  512  ;  Bankes  v.  Baroness  Le  Despencer^ 

10  Sim.  676;  11  Sim.  508;  Sacktilie-West  v.  Viscount  Holmes^ 
dale,  L.  R.  4  H.  L.  543. 

A  direction  that  the  trust  is  to  be  executed  in  strict  settle- 
ment without  more,  Le,,  where  no  estate  for  life  is  expressly 
given,  implies  that  the  estates  for  life  are  to  be  dispunishable 
for  waste.     See  Davenport  v.  Datenport,  1  H.  &  M.  775. 

And,  upon  the  same  principle,  if  the  trust  is  to  be  executed  in 
strict  settlement,  powers  which  would  diminish  the  estate  will 
not  be  inserted  under  a  direction  to  insert  the  usual  powers- 
Higgimon  v.  Barnehy,  2  S.  &  St.  516;  see  Sackvil/e-West  v. 
Viscount  Jlolmesdale,  supra. 

2.  But  if  the  testator  has  expressly,  or  by  reference  to  other 
trusts,  directed  a  life  estate  to  be  given,  the  power  to  commit 
waste  will  not  be  added  to  the  life  estate.  Davenport  v. 
Davenport,  1  H.  &  M.  775. 

And  if  life  estates  are  directed  by  the  testator  to  be  given, 
the  words  "  in  strict  settlement "  will  not  make  the  life  estates 
dispunishable  for  waste.     Stanley  v.  Coulthurst,  10  Eq.  259. 

A    direction    to    settle    without    power    of    anticipation    is 
inconsistent  with  a  power  to  commit  waste.     Clive  v.   CHve, 
7  Ch.  433. 
Restraint  Property  to  be  settled  to  the  separate  use  of  a  married  woman 

pation.  will  be  Settled  with  a  restraint  upon  anticipation.     Turner  v. 

Sargent,    17  B.    515;    Stanley  v,    Jackman,  23   B.  450;   Re 
DunnilPs    Will,  I.   R.    6   Eq.   322;    see   Symonds  v.    Wilkes, 

11  Jur.  N.  S.  659;   In  re  Parrott ;    Walter  v.   Parrott,  33 
Ch.  D.  274. 

Eeal  estate  directed  to  be  settled  will  be  settled  as  realty. 
Turner  v.  Sargent,  17  B.  515. 
What  powers  A  simple  direction  to  settle  will,  it  seems,  authorise  the 
Zia^rteA  in  a  insertion  of  powers  of  management,  such  as  powers  of  leasing, 
^MuteTb  *^^  ^^^  ^^^  exchange.  Turner  v.  Sargent,  17  B.  515 ;  Wise 
thrconrfc.^     V.  Piper,  13  Ch.  D.  848. 

And  where  "  usual  powers  "  are  expressly  authorised,  powers 
of  leasing,  of  sale  and  exchange,  and,  if  necessary,  of  partition 
and  of  leasing  mines  and  of  granting  building  leases,  will  be 
inserted,  but  not  powers  to  confer  personal  privileges  upon  par- 
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ticulor  persons,  nor  a  covenant  to  settle  after-acquired  property.     Chap.  Liv. 

Feake  v.  Penlington,  2  V.  &  B.  311 ;   Hill  v.  Hill,  6  Sim.  136 ; 

In  re  Maddy's  Estate;  Maddy  v.  Maddy,  (1901)  2  Oh.  820  ;  see 

Duke  of  Bedford  v.   Marquis  of  Abercorn,  1  M.  &  Or.  312, 

p.  334 ;  Higginson  v.  Bamehy^  2  S.  &  St.  516 ;  In  re  Gner, 

I.  E.  6  Eq.  386. 

Hotchpot  clauses  will,  as  a  rule,  be  inserted.  Miller  v.  Oulson, 
13  L.  E.  Ir.  408 ;  see  Lees  v.  Lees,  I.  E.  5  Eq.  549. 

Where  certain  powers  are  given  to  tenants  for  life  if  qualified, 
and  if  not  qualified,  to  trustees  for  them,  general  words  will  not 
authorise  powers  of  sale  and  exchange.  Brewster  v.  Angellj  1 
J.  &  W.  625 ;  Home  v.  Barton,  Jac.  437. 

And  where  certain  powers  are  given,  general  words  will,  as  a 
rule,  authorise  only  powers  of  a  like  nature ;  they  will  not,  for 
instance,  authorise  the  insertion  of  a  power  to  grant  building 
leases  when  a  power  to  lease  is  expressly  given.  Pearse  v. 
Baron,  Jac.  158. 

The  general  words  may,  however,  be  so  placed  as  to  show  that 
their  generality  is  not  to  be  controlled.  Lindon  v.  Fleetwood,  6 
Sim.  152. 


732 


CHAPTER  LV, 


IMPUCATION. 


Chap.  LY. 

Gift  over 
upon  an 
indefinite 
failure  of 
issue. 


The  Court 
will  not  con- 
structively 
limit  the 
failure  of 
issue,  BO  as  to 
prevent  the 
implication  of 
an  estate  tail. 


Whether  an 
estate  tail 
will  be 
implied  from 
a  gift  over  in 
default  of 
issue  of  a 
person  who 
takes  nothing 
under  the 
will. 


Implication  of  Estates  Tail. 

If  there  is  a  devise  to  A  simply,  or  to  A  for  life,  followed  by  a 
gift  over  in  default  of  issue,  if  these  words  import  an  indeGnite 
failure  of  issue,  A  takes  an  estate  tail.  Machell  v.  Weeding^  8 
Sim.  4;  Dainfvy  v.  Daintry,  6  T.  R.  '307;  In  re  Banks'  Trusis, 

2  K.  &  J.  387. 

And  in  wills  before  the  Wills  Act,  if  the  limitation  is  to  A 
simply,  or  to  A  for  life,  with  a  gift  over  in  default  of  issue,  A 
will  take  an  estate  tail,  though  there  are  words  which  might 
constructively  limit  the  failure  of  issue  within  a  definite  period, 
since  this  is  the  only  construction  which  will  carry  anythiug 
to  the  issue.  JFyld  v.  LevciSy  1  Atk.  432 ;  Simmons  v.  Simmons^ 
8  Sim.  22  (where  the  devise  was  in  effect  to  A  for  life,  and  if 
she  dies  without  issue  over,  the  power  to  appoint  to  issue  being 
merely  discretionary) ;  Butt  v.  Thomas,  1 1  Ex.  236 ;  1  H.  &  N. 
109. 

As  to  whether  an  estate  tail  will  be  implied  in  a  person,  from 
a  gift  over  in  default  of  his  issue  simply,  where  no  interest  is 
given  to  him  by  the  will,  see  Parker  v.  Tootal,  11  H.  L.  143 ; 
Walter  v.  Dmr,  Com.  Eep.  373. 

And  where,  in  a  devise  to  A  for  life,  remainder  to  his  children 
either  for  life  or  in  tail,  an  estate  tail  is  implied  in  A  from  a 
gift  over  in  default  of  issue,  the  estate  tail  so  implied  will  be  in 
remainder,  to  take  effect  after  the  prior  estates  expressly  limited. 
Doe  d.  Bean  v.  Ealley,  8  T.  R.  5  ;  Doe  d.  GaUini  v.  Gallini,  5 
B.  &  Ad.  621 ;    3  Ad.  &  E.  340  ;   Forsbrook  v.  Forsbrook,  L.  R. 

3  Ch.  93 ;  Andrew  v.  Andrew,  1  Ch.  D.410. 

Where  in  a  will  after  the  Wills  Act  lands  were  devised  to 
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A  "  during  his  life  and  to  his  eldest  son  and  his  heirs  in  tail     Chap.  IV. 
male  ;  and  in  default  of  issue  "  over,  an  estate  in  tail  male  was 
implied  in  A  subsequent  to  the  estate  in  tail  male  in  his  eldest 
V  SDn.     Neville  v.  Thacker,  23  L.  E.  Ir.  344. 

And  where  an  estate  tail  is  to  be  implied  either  in  an  ancestor  As  between 
or  his  issue,  it  will  be  implied  in  the  ancestor,  so  as  to  take  in  son,  wi^eetate 
'    the  whole  line  of  issue.    Atkinson  v.  Barton.  10  H.  L.  213 :  ?*'^?3^^^, 

'  '  imnlied  in  the 

Forabrook  v.  Forsbrook^  supra.  father. 

Implication  of  Life  Estates. 

I.^ — As  regards  Heal  Estate. 

If  there  is  a  devise  of  realty  to  the  heir-at-law  after  the  death  Devise  to  the 
of  A,  A  will  take  an  estate  for  life  by  implication.   It  is  evident,  gf^r^th^^ 
that  the  heir,  who  would  take  in  case  of  intestacy,  is  not  meant  ^^^^  of  A, 
to  take  immediately,  and  the  only  way  of  carrying  out  the  estate. 
testator's  intention  is  to  give  A  a  life  estate.    *' A  must  have  the 
thing  devised  or  none  else  can  have  it."     Oardner  v.  Sheldon^ 
Vaughan,  259 ;  Tudor,  L.  0.  625. 

•  But  a  devise  to  a  stranger,  after  the  death  of  A  gives  A  no 
estate  by  implication,  since  the  heir-at-law  may  have  been 
intended  to  take  in  the  meantime.  Aspinall  v.  Petvin^  1 
S.  &  St.  544. 

In  order  that  A  may  take  a  life  estate,  the  person  to  whom  Penon  to 
the  lands  are  given  after  the  death  of  A  must  be  the  heir-at-law  death  of  A 
at  the  time  of  the  devise,  and  not  at  the  time  when  the  devise  S'date^of^ 
takes  efiEect.    Aspinall  v.  Petcin^  supra,  deviae. 

A  devise  to  one  of  several  co-heiresses  after  the  death  of  A  Bevue  at  the 
does  not  give  A  a  life  estate.    In  re  WiUatfs;  Willatts  v.  Art  ley  ^  to  one  of 
(1905)  1  Ch.  378  (rev.  on  a  different  point  (1905)  2  Ch.  136),  ^T^egee. 
not  following  dictum  in  Sutton  v.  Simpson^  2  Vem.  723. 

The  rule  does  not  apply,  where  the  devise  is  to  the  heir  and  J^a^of  Ato 
others  after  the  death  of  A.     Pahh  v.  Car  rick,  11  Ch.  D.  873.    the  heir  and 

others. 

The  express  gift  of  certain  lands  to  A  does  not  in  itself  whether  an 
prevent  him  from  taking  other  lands  by  implication.     See  ^ Twlu*^'^ 
13  Hen.  VII.  f.  17 ;  Brook,  Devise,  pi.  62,  cited  in  Oardner  v.  prevent  him 

from  takinir 

Sheldon,  Vaughan,  259 ;  Tudor,  L.  0.  4th  ed.  388,  392.  by  impUcaT 

Therefore,  where  lands  are  devised  to  A  for  Hfe,  and  after 
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Chap.  IT. 


DUhxbntiTe 
oonstruotion 
where  lands, 
in  some  of 
which  A 
takes  a  life 
estate,  are 
given  at  his 
death  to 
the  heir. 


No  implica- 
tion where 
possession 
postponed  tiU 
A's  death. 


Effect  of  a 

residuary 

devise. 


the  death  of  A  the  lands  previously  deyised,  together  idth  other 
lands,  are  devised  to  B,  A  will  or  will  not  take  an  estate  for  life 
by  implication  in  the  other  lands,  according  as  B  is  the  heir  or 
a  stranger.  Aspinall  v.  Petvitiy  1  S.  &  St.  544 ;  King  v.  Ringsteadj 
9  B.  &  C.  218 ;  Atttraier  v.  Attwater,  18  B.  330. 

But  words  which  taken  in  their  grammatical  sense  are  joint 
and  apply  to  the  two  classes  of  property,  will  be  construed 
distributively  if  the  intention  of  the  testator  is  manifest  that 
the  lands  not  expressly  devised  for  life  are  to  go  to  the  devisees 
at  once.  Cook  v.  Gerard,  1  Saund.  183,  cit.  9  B.  &  C.  225 ; 
Simpson  v.  Hormby,  2  Vem.  723 ;  Prec.  Ch.  439,  452 ;  Doe  v. 
Brazier,  6  B.  &  Aid.  64 ;  see  Rhodes  v.  Rhodes,  7  App.  C.  192, 
where  a  devise  after  the  death  of  A  was  held  under  a  peculiar 
will  to  vest  immediately. 

The  mere  fact,  that  provision  has  already  been  made  for  A, 
will  be  an  argument  against  giving  a  life  estate  by  implication, 
and  therefore  in  favour  of  a  distributive  construction.  See 
Stevens  v.  Hak,  2  Dr.  &  Sm.  22 ;  James  v.  Shannon,  I.  R.  2 
Eq.  118. 

Of  course,  if  the  devise  after  the  death  of  A  can  be  construed 
as  merely  postponing  the  vesting  in  possession  till  the  death  of 
A,  no  argument  in  favour  of  implication  can  arise.  Bamet  v. 
Barnet,  29  B.  239. 

And  in  the  same  way,  if  there  is  a  residuary  devise,  so  that 
nothing  is  undisposed  of,  there  can  be  no  implication.  HorUm 
V.  Horton,  Cro.  Jao.  74. 


II. — As  regards  Personal  Estate, 

Bequest  of  By  analogy  to  the  rule  with  regard  to  real  property,  it 

tiJenext  of      appears,  that,  if  personal  property  be  given  to  the  next  of  kin 
dSth  *^'  ^''    ^^®^  ^^^  death  of  A,  A  will  take  a  life  interest  by  implication, 

if  there  is  no  residuary  bequest.     Stevens  v.  Hale,  2  Dr.  &  Sm. 

22;  Cock  v.  Cock,  21  W.  E.  807;  BlackicellY.  Bull,  1  Kee.  176. 

In  Horton  v.  Horton,  Cro.  Jac.  74,  there  was  in  effect  a  residuary 

bequest  according  to  the  then  state  of  the  law. 

A  life  interest  will  not  be  implied  in  A,  where  th^  persons 

to  take  on  his  death  are  not  the  next  of  kin  or  are  the  next  of 
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kin  along  with  other  persons  or  are  only  some  of  the  next  of     Ch>p.  LV. 
kin.     Ralph  v.  Carricky  11  Ch.  D.  873  ;   Wbodhouse  v.  Spurgeon^ 
49  K  T.  97 ;  Green  v.  Flood,  15  L.  E.  Ir.  450 ;  In  re  Spring- 
field; Chamherlin  v.  Springfield^  (1894)  3  Ch.  603. 

In  order  to  imply  a  life  interest  in  A,  there  must  be  some- 
thing more  than  a  mere  gift  after  his  death.  Some  of  the 
earlier  cases,  in  which  a  life  interest  has  been  implied,  would 
probably  not  now  be  followed.  See  Roe  v.  Summerset^  5  Burr. 
2608 ;  Bird  v.  Hunsdon,  2  Sw.  342 ;  ffiimphrei/s  v.  Humphreys, 
4  Eq.  475. 

In  the  case  of  marriage  settlements  settling  property  on  the  Implication 
wife  during  coverture  and  providing  for  her  death  during  the  ^tSe^ntT 
husband's  life,  with  limitations  after  the  death  of  the  survivor, 
but  containing  no  provision  for  the  event  of  the  wife  surviving 
the  husband,  a  life  interest  has  in  that  event  been  implied  in 
the  wife.  Ttinstall  v.  Trappes,  3  Sim.  312 ;  Allin  v.  Cratcshay, 
9  Ha.  382. 

So  in  wills  after  a  life  interest  to  A,  with  a  life  interest  in  intention  to 
certain  events  to  B,  followed  by  a  gift  over  after  the  death  of  A  Sterwt^ 
and  B,  a  life  interest  has  been  implied  in  B,  though  the  events 
did  not  happen.     In  re  Betty  Smith's  Trusts,  L.  R.  1  Eq.  79 ; 
In  re  Slakes  Trust,  3  Eq.   799 ;  see  Isaacson  v.    Van  Ooor, 
42  L.  J.  Ch.  193  ;  21  W.  R.  156. 

And  a  life  interest  may  be  implied  from  a  power  of  disposi-  Life  interest 
tion  among  certain  persons  where  there  is  an  intention  shown  d™neeof*^ 
that  the  donee  of  the  power  should  take  some  interest.     Acheron  special  power. 
V.  Fair,  3  D.  &  War.  612;  In  re  Willatts;    Willatts  y.Artley, 
(1905)  ICh.  378;  2  Ch.  135. 

Where  the  testator  s  widow  was  directed  to  carry  on  the 
testator's  business  and  after  his  death  he  directed  his  property 
to  be  divided  among  his  children,  the  widow  took  a  life  interest 
in  the  property  upon  the  general  intention  to  keep  the  family 
together.  Blackwell  v.  Bull,  1  Kee.  176;  see  Cockshott  v. 
Cockshott,  2  Coll.  432. 

A  residuary  bequest  or  a  gift  in  default  of  appointment,  Effect  of  a 
where  the  bequest  after  the  life  of  A  is  made  under  a  power,  J^q^I^ 
affords  an  argument  against  the  implication  of  a  life  interest. 
Cranky  v.  Dixon,  23  B.  512  ;  Henderson  v.  Constable,  6  B.  297. 
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__Chap^V^  There  is  no  implication  in  favour  of  A,  where  the  gift  is  if  A 
No  impUca-  dies  under  twentj-one  or  unmarried,  since  in  such  a  case  an 
favour  of  A,  absolute  interest  and  not  a  life  estate  would  have  to  be  implied. 
3tSi?A       "^^^^^  ^-  ^f^^^on,  I.  R.  2  Eq.  118;   HanHs  v.  Du  Pasquier, 

dies  under  21    20  W.  R.  668. 
toB. 


Implication  of  Absolute  Interests. 

Gift  to  Al  1.  If  there  is  a  gift  to  A  till  twenty-one  with  a  gift  over  if  he 

gift  oyer  if  he  ^®s  under  twenty-one,  A  will  take  by  implication  the  fee  or  an 

dies  under  21.  absolute  interest  in  personalty,  defeasible  upon  death  under 

twenty-one.     Tomkins  v.  Tomhim^  cited  1  Burr.  234 ;  Taylor  v. 

Fegg,  24  B.  105 ;  Gardiner  v.  Stevem,  30  L.  J.  Ch.  199 ;  In  re 

Harrkon^s  Estate^  5  Ch.  408  ;  see  Savage  v.  Tyera^  7  Ch.  356. 

The  argument  in  favour  of  implication  is  strengthened,  if  the 
residuary  legatees  or  devisees  are  different  from  those,  who 
would  take  under  the  gift  over,  so  that  without  implication  the 
property  would  go  to  different  persons,  according  as  A  died 
under  or  over  twenty-one.  Cropton  v.  Daviea^  L.  R.  4  C.  P.  159. 
Qifttill2L  2.  A  simple  gift  to  trustees  in  trust  for  A  till  he  attains 

twenty-one  will  not  give  A  the  absolute  interest.  In  re 
HedUy'%  Trmfs,  25  W.  R.  529;  see  M'Cutcheon  v.  Alien,  5 
L.  R.  Ir.  268. 

But  very  slight  indications  of  intention  have  been  held  suffi- 
cient to  give  the  absolute  interest,  though  possibly  some  of  the 
earlier  decisions  may  be  difficult  to  support. 

In  some  cases  the  Court  has  found  a  direct  gift  to  the  legatee, 
with  a  superadded  direction  that  it  was  to  be  in  trust  till  he 
should  come  of  age.  Atkinson  v.  PaicCy  1  B.  C.  C.  91  ;  Hale  v. 
Beck,  2  Ed.  229  ;  see  Tunaley  v.  Roch,  3  Dr.  720. 

In  others  an  absolute  interest  has  been  implied  from  a 
direction,  that  the  trust  is  to  cease  at  twenty-one,  or  from  a 
reference  to  the  trustees  as  trustees  for  the  legatees.  Peat  v. 
Potcell,  Amb.  3S7 ;  1  Ed.  479 ;   Wilk^i  v.  Williams,  2  J.  &  H.  125. 

Or,  again,  an  absolute  interest  has  been  given  because  the 
trustees  are  directed  to  apply  not  only  the  interest  but  the 
produce  till  the  legatees  attain  twenty-one.  Neioland  v.  SAeppard, 
2  P.  W.  194. 
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3. '  But  the  implication  will  be  rebutted,  if  there  are  circum-     ^^^P-  ^^' 
stances  tending  to  show  that  the  person  to  take  till  twenty-one  Effect  of  a 
is  not  to  take  an  absolute  interest  if  he  survives  twenty-one ;  fi^  for  the 
if,  for  instance,  the  gift  is  to  the  wife  for  her  and  her  son's  h^^tf*^^ 
support  till  the  son  attains  twenty-one,  and  if  he  dies  under  another, 
twenty- one,  to  the  wife  for  life,  and  then  over.     In  this  case 
the  son  did  not  take  the  whole  interest  till  twenty-one,  and  it 
oould  therefore  hardly  be  implied  that  he  was  to  take  the 
whole  after  that  age  to  the  exclusion  of  his  mother.      Fitzhenry 
v.  Bonnery  2  Dr.  36. 

4.  No  implication  in  favour    of    children  arises  upon   an  Noimplioa- 
absolute  gift  of  personalty  to  A,  and  if  he  dies  without  children  of  children 
over,  or  upon  a  gift  to  several  as  tenants  in  common  and  if  any  SfTto^* 
die  without  issue  their  shares  to  those  then  living  or  their  ahaolutely, 

°  and  if  he  dies 

children.     Addison  v.  Busk,  14  B.  459  ;  2  D.  M.  &  G.  810,  sub  without  chil- 
nom.  Lee  v.  Busk ;  Cooper  v.  Pitcher y  4  Ha.  485 ;  16  L.  J.  Ch. 
24;  Boxcling  v.  Bowling ^  L.  E.  1  Eq.  442  ;  ib.  1  Ch.  612. 

But  where  there  was  a  gift  of  a  share  of  residue  to  A, 
followed  by  an  accruer  clause  on  his  death  before  the  testator 
"  without  leaving  any  children  lawfully  to  inherit,"  a  gift  to 
children  was  implied.     M' Clean  v.  Simpson,  19  L.  E.  Ir.  628. 

5.  Nor  does  any  implication  in  favour  of  children  arise  if  Gift  to  A  for 

life,  and  if  he 

the  gift  is  to  A  for  life  and  if  he  dies  without  children  over,  dies  without 

Greene  v.   Ward,  1  Euss.  262;  Ranelagh  v.  Ranelaghy  12  B.  ° 

200 ;  Sparks  v.  Restaly  24  B.  218 ;  Neighbour  v.  ThurloiCy  28 

B.  33  ;  Be  Hayton^s  Trmts,  4  N.  E.  54 ;  Seymour  v.  Kilbee,  3 

L.  E.  Ir.  33 ;  In  re  Rawlins'  Trrnts,  45  Ch.  D.  299 ;  S.  C. 

Scali  V.  Rawlinsy  (1892)  A.  C.  342.     Ex  parte  Rogers,  2  Mad. 

449,  probably  went  too  far. 

So,  in  the  case  of  real  estate,  a  gift  over  in  default  of  issue  of 
A  following  limitations  to  A  for  life  with  remainder  to  his  first 
son  for  life,  with  remainder  to  the  first  son  of  the  first  son  in 
tail,  with  remainder  to  every  other  son  of  A  successively  for  like 
interests,  will  not  give  the  second  and  other  sons  of  the  first  son 
of  A  estates  by  purchase.     Monypenny  v.  Bering,  7  Ha.  568. 

6.  But  though  after  a  gift  to  A  for  life  the  mere  gift  over  in 
default  of  children  will  not  be  sufficient  to  give  the  children  any 

T.w.  3  u 
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Gift  to  A  to 
dispose  of 
among  a 
certain  clara 
at  hia  death. 


Bare  power  to 
appoint  to  A. 


"Wide  discre- 
tion not 
exercised. 


Life  interest 
with  power 
to  appoint. 


interest  by  implication,  there  may  be  cirenmstances  to  fortify 
the  argument  based  upon  the  gift  over,  so  as  to  give  the 
children  an  interest.  For  instance,  where  the  gift  over  was  not 
merely  on  the  death  of  the  tenant  for  life  without  issue  bat  also 
upon  his  leaving  issue  and  such  issue  dying  under  twenty-one, 
the  latter  gift  over  was  a  strong  indication  of  an  intention  that 
the  issue  were  to  take.  Kinsella  v.  Caff r ay ^  11  Ir.  Ch.  154; 
Champ  V.  Champ,  30  L.  E.  Ir.  72. 

7.  Possibly  where  there  is  a  gift  to  A  to  dispose  of  among  a 
certain  class  by  deed  or  will,  a  life  interest  would  be  implied 
in  A.  AchcHon  v.  Fair,  3  D.  &  War.  527.  See  Williams  v. 
Boberts,  27  L.  J.  Ch.  177 ;  4  Jur.  N.  S.  18. 

8.  A  bare  power  to  appoint  a  sum  of  money  to  a  particular 
person  will  not  give  that  person  any  interest,  if  the  power  is  not 
exercised.  Bull  v.  Vardy,  1  Ves.  Jun.  270;  see  Tweedale  v. 
TiTccdaley  7  Ch.  D.  633. 

If  a  wide  discretion  is  given  to  trustees  to  apply  a  fund  in  the 
maintenance  of  a  son  or  in  augmentation  of  the  shares  of  the 
other  children,  there  is  no  implied  gift  if  the  trustees  refuse  to 
exercise  their  discretion.     Re  Eddotces,  1  Dr.  &  Sm.  395. 

Where  there  is  a  life  interest  with  a  power  to  the  life  tenant 
to  appoint  to  his  children  but  no  gift  to  the  children,  and  no 
gift  over  in  default  of  appointment,  the  children  will  take 
nothing  in  default  of  appointment  ((?),  unless  an  intention  can 
be  gathered  that  the  power  is  in  the  nature  of  a  trust  which  the 
donee  is  bound  to  exercise  {b),  Healy  v.  Dofineryy  3  Ir.  C.  L. 
213  ;  In  re  Weekes'  Settlement,  (1897)  1  Ch.  289 ;  Carberry  v. 
McCarthy,  7  L.  R.  Ir.  328;  In  re  Hall;  S/ieily,  Clark,  (1899) 
1  Ir.  308  {a) ;  Witts  v.  Boddington,  3  B.  C.  0.  95 ;  Forbes  v. 
Ball,  3  Mer.  437 ;  Birch  v.  Wade,  3  V.  &  B.  198 ;  Re  White's 
Trusts,  Joh.  656 ;  Salusbury  v.  Denton,  3  K.  &  J.  529 ;  In  re 
Patterson;  Bunlop  v.  Greer,  (1899)  1  Ir.  324 ;  ^qq  Aheame  y, 
Aherne,  9  L.  R.  Ir.  144  {b). 

If  the  gift  can  be  construed  as  a  gift  to  the  children  with  a 
power  of  selection  in  the  tenant  for  life  which  is  not  exercised, 
the  gift  to  the  children  will  take  effect.  This  construction  has 
been  adopted  in  several  cases  where  the  provision  was  for  such 


IMPLICATION  OP  CftOSS-REMAlNDERS.  739 

children  as  the  tenant  for  life  or  as  trustees  should  appoint.     Chap.  LV. 
Brown  v.  HiggSy  4  Ves.  708 ;  5  Ves.  495 ;  8  Ves.  561 ;  Burrough 
Y.  Pkilcox,  5  M.  &  Cr.  73 ;  Re  Caplin'a  Will,  2  Dr.  &  Sm.  527 ; 
Be  White's  Tmsts,  Joh.   656 ;  Carthew  v.  Enraght,  20  W.  R. 
743 ;  In  re  Brierley ;  Brierley  v.  Brie^^ley^  43  W.  R.  56. 

A  gift  over  in  default  of  objects  of  the  power  is  a  stroDg 
indication  that  the  property  was  not  to  go  over  if  there  were  any 
objects  of  the  power.     Butler  v.  Oray,  5  Ch.  26. 

If  there  is  a  gift  over  in  default  of  appointment  there  can  be 
no  implication  in  favour  of  the  objects  of  the  power.  Patti^on 
V.  Pattisonf  19  B.  638 ;  Richardson  v.  Harrison,  16  Q.  B.  D. 
85,  disapproving  In  re  Jcffeyy\  Trusts,  14  Eq.  136  ;  Re  Spraguc; 
Miley  v.  Cape,  43  L.  T.  236  ;  In  re  Lyons  and  Carroll's  Contract, 
(1896)  1  Ir.  383. 

Implication  of  Cross-Ebmainders. 

1.  If  there  is  a  devise  of  lands  to  two  or  more  as  tenants  in  Cross- 
common  and  the  heirs  of  their  bodies  respectively,  followed  by  a  implied  in 
gift  over  in  default  of  such  issue,  the  gift  over  takes  effect  only  geJ^i*?n 

in  default  of  all  such  issue  as  would  take  under  the  antecedent  ^*'^  ^i*^  8^'t 

over  in  default 

limitations,  and  therefore  cross-remainders  are  implied  between  of  issue  to 
the  tenants  in  tail.     Doe  d.  Gorges  v.  Webb,  1   Taunt.  234 ;  pre^edrng' 
Powell  V.  Howells,  L.  R.  3  Q.  B.  655  ;  Hannaford  v.  Ilannaford,  limitetions. 
L.  R.  7  a  B.  116 ;    see  Askew  v.  Askew,  57  L.  J.  Ch.  629 ;  58 
L.  T.  472 ;  36  W.  R.  620. 

And  if  the  gift  over  is  limited  not  expressly  in  default  of  Where  the 
issue,  but-  as  a  remainder,  the  same  result  follows.      Doe  d.  ^itedTwa 
Burden  v.  Burville,  2  East,  47,  n.  remainder  or 

'  '       '  reversion. 

The  word  reversion  would  probably  now  be  held  to  have  the 
same  force,  notwithstanding  Pery  v.  White,  Cowp.  777. 

The  arguments  against  the  implication  of  cross-remainders 
founded  upon  the  number  of  the  devisees  and  such  words  as 
severally  or  respectively,  or  the  fact  that  the  whole  is  not 
expressly  given  over,  cannot  now  be  considered  as  having  any 
weight. 

2.  The  result  will  be  the  same  if  the  gift  over  is  in  default  of  CUft  over  in 

...  .    .  default  of 

issue  to  take  nnder  the  preceding  limitations,  living  at  the  death  issue  living  at 

of  their  parents.     Madeh  v.  Taylor,  45  L.  J.  Ch.  669.  a^estors 
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3.  It  lias  been  said  that,  if  croBS-remainders  are  provided 
between  certain  objects  in  ceitain  events,  the  implication  of 
cross-remainders  between  those  objo(?ts  in  different  events 
does  not  arise;  so  that,  for  instance,  if  cross-remainders  are 
provided  between  the  children  of  separate  families  among 
themselves,  cross-remainders  would  not  be  implied  between  the 
children  of  one  family  and  those  of  the  other.  Clache^s  Case 
(Dyer,  330),  however,  which  is  usually  cited  on  this  point,  is 
no  authority  for  any  such  proposition.  All  that  case  decides 
is,  that  cross-remainders  cannot  be  implied  in  the  face  of  an 
express  limitation  over  in  a  certain  event  vnth  which  such  an 
implication  would  be  inconsistent.  See  the  remarks  by  Turner, 
L.J.,  in  Atkimon  v.  Barton,  3  D.  F.  &  J.  339.  And  the  deci- 
sion in  Rabbeth  v.  Squire,  19  B.  77 ;  4  De  G.  &  J.  406,  was 
based  on  totally  different  grounds.  The  true  rule  is  laid  down 
by  Turner,  L.J. :  "  Cross-remainders  are  to  be  implied  or  not 
according  to  the  intention.  The  circumstance  of  remainders 
having  been  created  between  the  parties  in  particular  events  is 
a  circumstance  to  be  weighed  in  determining  the  intention,  but 
is  not  decisive  upon  it."  Atkinson  v.  Barton,  3  D.  F.  &  J.  339 
(reversed  on  appeal,  but  on  different  grounds,  10  H.  L.  313) ; 
see,  too,  Vanderplank  v.  King,  3  Ha.  1 ;  Re  Ridge^s  Trusts,  7 
Ch.  665  ;  /;*  re  Hudson ;  Hudson  v.  Hudson,  20  Ch.  D.  406 
(where  the  rules  deduoible  from  the  eases  are  stated) ;  Re 
Rabbins :  Gill  v.  Worrall,  79  L.  T.  313. 

4.  Cross-remainders  will  be  implied  even  though,  as  the 
result  of  legal  rules  and  not  of  the  testator's  intention,  the  class 
of  persons  between  whom  they  are  implied  take  different  inte- 
rests; if,  for  instance,  some  are  tenants  in  tail,  others  only 
tenants  for  life,  with  remainders  to  their  children  in  tail.  Van" 
derplank  v.  King,  3  Ha.  1. 

5.  Cross-remainders  will  be  implied  in  a  devise  to  the  children 
of  A,  which  carries  to  them  only  a  life  estate,  with  a  gift  over 
for  want  of  such  issue  of  A.     Ashley  v.  Ashley,  6  Sim.  358. 

6.  And  where  realty  or  personalty  is  given  to  several  persons 
as  tenants  in  common  for  life  with  remainders  to  their  issue, 
followed  by  a  gift  over  if  all  should  die  without  leaving  issue, 
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oross-Umitations  between  the  first  takers  and  their  families  will     Chap.  LV. 
be  implied.     Be  Ridge^s  Trusts^  7  Ch.  665  ;  Ee  Clarky  11  W.  E.  famUies 
871 ;  see,  too,  Coates  v.  Hart,  3  D.  J.  &  S.  504.  Umitoti^ns 

7.  But  cross-limitations  will  not  be  implied  so  as  to  divest  ^  *°'^. , 
Tested  interests.     The  implication  arises  from  the  presumption  remainder  to 
against   intestacy,  but  where   there   are  vested  interests  there  Qy^gg. 

can  be  no  intestacy.      See  Rabbeth  v.   Squire,   19   B.  70 ;  4  limitations 

will  not  be 

De  G.  &  J.  406 ;  Re  Clark,  11  W.  R.  871 ;  Sutton  v.  Suttm,  30  implied  ao 

LT>    T     OKI  as  to  divest 

.  It.  IT.  ZOi.  vested 

Upon  the  same  principle,  when  the  testator  has  disposed  of  interests. 
his  whole  interest  in  realty  or  personalty,  if  for  instance, 
absolute  vested  interests  have  been  given  to  several  as  tenants 
in  common,  with  a  gift  over  upon  the  death  of  all  in  certain 
events,  cross-limitations  cannot  be  implied  between  them,  as 
there  can  be  no  intestacy,  and  cross-limitations  would  divest 
vested  interests.  Skey  v.  Barnes,  3  Mer.  334 ;  Bromhead  v. 
Hunt,  2  J.  &  W.  459 ;  Baxter  v.  Losh,  14  B.  612  ;  Beaver  v. 
Noicell,  25  B.  651. 

8.  If,  however,  the  interests  are  not  vested,  but  contingent  Gift  over  of 
with  a  gift  over  upon  the  death  of  all  before  the  interests  vest,  interests,  if 
the  argument  against  an  intestacy  applies,  and  no  argument  ^at^gdie 
can  be  raised  against  cross-limitations  on  the  ground  that  they  l>efore  the 
would  divest  vested  gifts,  and  therefore  in  all  probability  cross-  vesting, 
limitations  would  be  implied.     Mackell  v.   Winter,  3  Ves.  236, 

536 ;  Scott  v.  Bargeman,  2  P.  W.  68 ;  2  Eq.  Ab.  542 ;  Graves 
V.  Watei%  10  Ir.  Eq.  234. 

There  are  no  grounds  for  supposing  Scott  v.  Bargetnan  to  be 
overruled.  The  point  in  Beauman  v.  Scott,  2  Ba.  &  Be.  406, 
was  totally  different.  It  was  whether  benefit  of  survivorship 
would  be  implied  between  tenants  in  common  taking  vested 
interests,  and  the  incidental  remarks  of  Lord  Manners  cannot 
be  considered  as  oveiTuling  a  case  expressly  approved  by  Lord 
St.  Leonards  in  Vize  v.  Stoney,  1  Dr.  &  War.  348,  and  followed 
in  Graves  v.  Watei^s, 

As  to  the  circumstances  under  which  cross-remainders  apply 
to  an  accruer  clause,  see  Sutton  v.  Sutton,  30  L.  R.  Ir.  251. 
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Cliftp.  LY. 

-  Implication  by  Recital. 

A  recital  that  1.  A  recital,  that  a  person  is  entitled  nnder  another  instru- 
endti^uDdcr  ment,  when  he  is  not  in  fact  entitled,  does  not  in  general 
^strument       amount  to  a  gift  by  the  instrument  which  contains  the  recital. 

Wright  v.  Wi/vell,  2  Vent.  56 ;  Dashwood  v.  Pqftmi,  18  Ves.  27; 
Harm  v.  HarriSy  I.  R.  3  Eq.  610 ;  Circuitt  v.  Perry,  23  B. 
275  ;  Re  Bagot ;  Paton  v.  Orfnerod,  (1893)  3  Ch.  348  ;  Haterty 
V.  Curtis,  (1895)  1  Ir.  23 ;  not  following  Hall  v.  LHtch,  9  Eq. 
376 ;  see  Trevor  v.  Trevor,  5  Buss.  24. 
Beoital  in  the  2.  It  has  been  said,  that  a  recital  in  the  will  itself  of  a  eift 
hj  the  wiU.  as  made  by  the  will,  when  in  fact  it  contains  no  such  gift,  is 
"  conclusive  evidence  of  an  intention  to  give  by  the  wiU,"  and 
amounts  to  a  gift.  See  Adams  v.  Adams,  1  Ha.  540  ;  and  per 
Lord  Brougham,  "  If  a  man  says  '  I  have  in  the  first  part  of 
my  will  given  such  an  estate  to  A,'  A  shall  have  that  estate 
though  the  gift  is  not  contained  in  the  first  part  of  the  will." 
3  CL  &  F.  p.  572. 

There  appears  to  be  no  decision  in  support  of  this  doctrine. 
It  must  be  a  question  of  construction  in  each  case  whether  the 
mention  of  the  supposed  gift  itself  amounts  to  a  gift  or  not. 
Erroneous  3.  A  reference  by  codicil  to  something  as  given  by  the  will, 

codicil.  ^  which  is  not  in  fact  given,  when  there  is  something  else  given, 
to  which  the  codicil  is  an  incorrect  reference,  or  an  inaccurate 
recital  of  a  gift  by  will,  for  instance,  a  recital  of  what  was  a 
life  interest  as  if  it  were  an  estate  tail,  will  not  affect  the  will 
or  amount  to  a  gift.  Skerraft  v.  Oakley,  7  T.  R.  492 ;  Smith  v. 
Fitzgerald,  3  V.  &  B.  2 ;  Cosby  v.  Millington,  38  L.  J.  C.  P. 
373 ;  Re  Aniold^s  Estate,  33  B.  163 ;  Mackenzie  v.  Bradbury, 
35  B.  617 ;  Nugent  v.  Nugent,  I.  E.  8  Eq.  78. 

Still  less  can  a  gift  be  implied  from  a  recital,  when  the  effect 
of  such  implication  would  be  to  cut  down  a  prior  express  gift, 
as  from  a  recital  of  a  gift  to  B  for  life  with  remainder  to  his 
children,  when  the  prior  gift  was  to  the  children  immediately. 
Re  Smith,  2  J.  &  H.  594.     . 

A  devise  of  land  subject  to  the  widow's  dower  does  not  give 
the  widow  a  right  to  dower,  which  she  had  not  before.  Adams 
V.  Adamn,  1  lla.  537. 
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4.  A  oodioil  may,  towever,  be  referred  to  in  order  to  show        *^' 
the  view  the  testator  himself  took  of  the  language  used  in  his  CJodioU  may 

^  explain  will. 

will.     Barley  v.  Martin^  13  C.   B.  683 ;    Orover  v.  Raper^  5 
W.  R.  134 ;  In  re  Venn;  Lindon  v.  Ingram,  (1904)  2  Ch.  52. 

6.  A  simple  gift  to  a  legatee  of  A,  in  addition  to  B,  would  Ctjft  in 
no  doubt  pass  both  A  and  B.     This  is  not  a  case  of  implication  supposed 
at  aU.  ^'- 

Thus,  a  gift  by  a  testatrix  to  a  legatee  of  300/.,  "  in  addition 
to  the  sums  owing  to  her  from  my  late  husband's  estate," 
where  the  testatrix  was  her  husband's  executrix  and  residuary 
legatee,  was  held  to  be  a  gift  of  two  sums  of  500/.,  for  which 
the  husband  had  given  the  legatee  promissory  notes  without 
consideration,  as  well  as  of  the  300/.  In  re  Rowe ;  Pike  v. 
Hamlpn,  (1898)  1  Ch.  153. 

But  a  gift  by  codicil  of  A,  in  addition  to  B,  which  the 
testator  goes  on  to  say  he  has  already  given  by  his  will,  when 
he  has  not  in  fact  given  it,  stands  on  a  different  footing.  The 
words  "  in  addition  to  "  are  not  intended  to  operate  by  way  of 
gift,  as  the  testator  thinks  tbat  he  has  already  given  B.  The 
point  appears  not  to  have  arisen  in  this  simple  form. 

In  Farrer  v.  St.  Catharines  ColLy  16  Eq.  19,  the  testator  by 
codicil  confirmed  a  supposed  gift  by  will  and  gave  a  sum  in 
addition,  and  it  was  held  the  College  took  both. 

In  Jordan  v.  Fortescue^  10  B.  259,  a  gift  by  a  third  codicil 
of  "500/.  in  addition  to  1,500/.  before  bequeathed,"  where 
500/.  had  been  given  by  the  will  and  500/.  by  a  first  codicil, 
was  held  to  be  a  gift  of  2,000/.  in  all.  This  was  a  strong  case, 
as  the  reference  to  the  1,500/.  might  very  well  have  been 
considered  a  mere  mistaken  reference  to  the  sums  already 
given. 

In  Morgan  v.  Middlemass,  35  B.  278,  a  testator  gave  his  wife 
500/.,  and  by  a  codicil  gave  her  a  "  further  sum  not  exceeding 
300/.,  making  altogether  a  legacy  of  1,000/.  given  to  her  by  my 
will  and  the  codicil,"  and  it  was  held  that  there  was  a 
miscalculation  only,  and  that  the  widow  could  take  only  the 
500/.  and  300/. 

The  result  appears  to  be,  that  a  gift  in  addition  to  a  gift 
supposed  to  have  been  already  given  will  not  amount  to  a 
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gift  of  the  sums  snppoBed  to  haye  been  given,  unless  there  is  a 
context  to  assist  the  gift. 

6.  Sometimes  a  testator  estimates  the  property  or  income  of  a 
legatee  at  a  certain  figure,  and  then  makes  a  gift  to  the  legatee 
making  up  the  property  or  income  to  a  stated  amount,  and  it 
turns  out  that  the  estimate  is  mistaken.  The  question  then 
arises  whether  the  legatee  is  entitled  only  to  the  amount 
actually  given  or  is  entitled  to  such  an  amoxmt  as  will  make  up 
the  property  or  income  of  the  legatee  to  the  sum  which  the 
testator  thought  he  would  have.  It  is  a  question  of  construc- 
tion, and  must  depend  upon  the  question  whether  a  gift  of  the 
larger  sum  can  be  spelt  out  from  the  will.  This  has  been  done 
where  the  testator  expressed  an  intention  that  the  legatee  should 
have  at  least  the  stated  amount.  Milner  v.  Milner,  1  Ves.  Sen. 
106;  Trevor  v.  Trevor y  5  Buss.  24;  Omeley  v.  AnstrutJier^  10 
B.  453,  459  (a  case  of  some  diflBculty). 

7.  A  gift  made  upon  a  mistaken  supposition  of  fact  cannot 
be  cut  down  or  altered  to  suit  the  supposed  facts.  Wesfcott  v. 
CiiUiford,  3  Ha.  265;  Ives  v.  Dodgson,  9  Eq.  401;  In  re 
Segekke,:  Ziegkr  v.  Nkol,  (1906)  2  Ch.  301. 
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REVOCATION. 


Prior  to  the  Wills  Act,  a  devise  was  revoked,  if  the  testator    cuap.  LVI. 
afterwards  made  a  conveyance   of  the  land  for  any  purpose  Revocation 
(except  a  mortgage),  though  the  conveyance  was  only  of  the  ~?|'®  ?*? 

Wills  iA.Ow* 

legal  estate.     Lord  Lincoln  8  CasCy  Show.  P.  0.  154  ;    1  Eq.  Ab. 
411,  pi.  1 ;  1  Jarm.  4th  ed.  147;  6th  ed.  128. 

Partition  was  no  exception  to  the  general  rule,  where  a 
conveyance  was  made  to  a  trustee  to  divide,  though,  if  the 
partition  was  effected  by  a  mere  release  to  uses,  there  was  no 
revocation.     Grant  v.  Bridger,  L.  R.  3  Eq.  347. 

And  a  devise  of  land  contracted  to  be  purchased  was  revoked, 
if  the  testator  took  a  conveyance  of  the  land  to  dower  uses. 
Ratclim  v.  Burgis,  2  V.  &  B.  382 ;  Plowden  v.  HydCj 
2  D.  M.  &  G.  684;  Jacob  v.  Jacob,  78  L.  T.  451,  825;  82 
L.  T.  270. 

Now,  by  sect.  23  of  the  Wills  Act,  it  is  provided  that  no  Effect  of  s.  23 
conveyance  or  other  act  made  or  done  subsequently  to  the  ^ 
execution  of  a  will  of  or  relating  to  any  real  or  personal  estate 
therein  comprised,  except  an  act  by  which  such  will  shall  be 
revoked  as  aforesaid,  shall  prevent  the  operation  of  the  will 
with  respect  to  such  estate  or  interest  in  such  real  or  personal 
estate,  as  the  testator  shall  have  power  to  dispose  of  by  will  at 
the  time  of  his  death. 

This  section  applies  to  oases,  in  which  a  gift  would  have  been  The  section 
formerly  revoked  by  alteration  of  estate,  but  not  to  cases  of  applj  to 
ademption.    Moor  v.  Ratsbecky  12  Sim.  123;  Ford  v.  De  Pontes,  2i^ption 
30  B.  572. 

Sect.  19  of  the  Wills  Act  provides  that  no  will  shall  be  Effect  of  s.  19 
revoked  by  any  presumption  of  an  intention  on  the  ground  of 
an  alteration  of  oircumstanoes. 
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Therefore,  where  a  will  disposed  of  a  fund,  which  the  testator 
afterwards  disposed  of  by  a  deed  in  such  a  way  that  the  latter 
disposition  was  void  as  to  one-fifth,  that  fifth  passed  under  the 
will.     In  re  Wells ;  Harduity  v.  Wells,  42  Ch.  D.  646. 

Where  there  is  a  gift  of  the  residuary  personalty  by  will, 
and  a  specific  gift  by  a  first  codicil  followed  by  a  subsequent 
codicil  giving  all  the  personalty  for  a  purpose  which  fails,  the 
residuary  gift  in  the  will  and  the  specific  gift  in  the  first  codicil, 
which  are  not  in  terms  revoked,  take  effect.  In  re  Fleeticood; 
Sidgreaves  v.  Breicer,  15  Ch.  D.  594,  608. 

But  if  there  is  a  devise  by  will  to  A  absolutely,  and  by  a 
codicil  the  same  land  is  devised  to  A  for  life  with  remainder  to 
B  and  the  remainder  fails,  the  devise  by  the  will  is  nevertheless 
revoked.     Baker  v.  Stortj,  23  W.  R.  147. 

The  cases  on  the  doctrine  of  dependent  relative  revocation  as 
affecting  probate  have  been  discussed  ante,  p.  42. 

The  same  doctrine  applies  in  a  Court  of  Construction,  the  only 
difference  being,  that  the  intention  to  revoke  a  former  gift,  only 
if  a  subsequent  gift  is  effectually  made,  must  appear  on  the  face 
of  the  instrument.  No  external  evidence  to  prove  the  depen- 
dency of  the  two  gifts  is  admissible. 

Thus,  if  a  legacy  is  given  by  will  to  A,  and  by  a  codicil  the 
legacy  to  A  is  revoked,  and  the  same  legacy  is  given  to  B,  who 
predeceases  the  testator,  or  for  other  reasons  is  incapable  of 
taking,  the  legacy  to  A  is  nevertheless  revoked.  There  is  in 
such  a  case  nothing  to  show,  that  the  legacy  to  A  was  only  to 
be  revoked,  if  the  legacy  to  B  was  effectually  made,  or  in  other 
words,  no  case  of  dependent  relative  revocation  is  made  out. 
Frenches  Case,  lioUe's  Ab.  Devise,  O.  4 ;  Tupper  v.  Tupper^  1 
K.  &  J.  665 ;  Nevill  v.  Boddatn,  28  B.  554 ;  Qumn  v.  Butler,  6 
Eq.  225  ;  Baker  v.  Story,  23  W.  R.  147 ;  In  re  Carey ;  Mitchell 
V.  Ewing,  (1901)  1  Ir.  81. 

It  has  been  said,  that  the  doctrine  of  dependent  relative 
revocation  has  no  application,  where  the  second  disposition  fails 
not  from  the  infirmity  of  the  instrument,  but  from  the  incapacity 
of  the  beneficiary.  1  Jarm.  156,  3rd  ed. ;  1  Wms.  Exors. 
10th  ed.  113. 

But  this  is  a  mere  distinction  of  fact  and  not  of  principle. 


RBVOCAITON.  747 

It  may  even  be  doubted  whether  it  reconciles  the  cases  in  fact.     Chap.  LVI. 

•  I 

See  Quhm  v.  Butler^  6  Eq.  225.  The  true  theory  seems  to  be, 
that  the  doctrine  of  dependent  relative  revocation  applies  equally, 
where  the  second  legatee  is  incapacitated  from  taking,  provided 
the  case  can  be  brought  within  the  doctrine,  or  in  other  words, 
provided  it  can  be  shown  that  the  original  legacy  was  intended 
to  be  revoked  only  in  the  event  of  the  second  taking  eflFeot.  The 
mere  fact  that  a  legacy  is  revoked  and  a  different  legacy  to  a 
different  legatee  substituted,  affords  no  argument  either  in  the 
Court  of  Probate  or  in  a  Court  of  Construction  that  the  capacity 
of  the  second  legatee  to  take  was  the  condition  of  the  revocation 
of  the  earlier  legacy. 

Onions  v.  Tyret\  1  P.  W.  343  ;  2  Vem.  742,  upon  which  the 
distinction  was  founded,  was  a  peculiar  case,  which  cannot  occur 
at  the  present  day.  There  was  a  will  validly  executed  devising 
real  estate.  The  testator,  being  minded  to  change  his  trustees, 
made  another  will,  by  which  he  revoked  all  former  wills  and  devised 
the  real  estate  to  new  trustees,  but  to  the  same  uses  as  in  the 
old  will.  The  second  will  was  sufficiently  executed  so  far  as  the 
clause  of  revocation  went,  but  not  so  as  to  devise  the  real  estate. 
The  question  was  whether  the  fii'st  will  was  revoked.  It  was 
held  that  it  was  not.  The  second  will  was  obviously  intended 
to  operate  as  a  whole,  and  not  as  a  revocation  clause  merely. 

The  cases  upon  revocation  are  so  special,  that  they  are  of 
little  use  as  general  authorities,  and  hardly  admit  of  a  satis- 
factory classification.  The  following  points  may,  however,  be 
noticed : — 

1.  To  out  down  a  previous  gift,  it  must  be  reasonably  clear.  It  mast  be 
that  it  was  meant  to  be  cut  down.     The  rule  is  not  thiat  the  clear  that  a 
words  of  revocation  must  be  as  clear  as  the  words  of  original  ^^^^i^ 
gift.     See   Randfield  v.   Rcnuifieki,  8   H.  L.  225 ;   Walkce  v.  evoked. 
Seymoury  20  W.  R.  634 ;  Beamish  v.  Beamishy  1  L.  R.  Ir.  601. 

Where  a  testatrix  gave  a  watch  and  sum  of  money  to  A,  and 
by  codicil,  after  reciting  the  gift  of  the  watch,  revoked  the  said 
legacy  and  declared  that  her  will  should  be  read  as  if  A's  name 
had  not  been  inserted  therein,  it  was  held  that  the  legacy  of 
money  was  not  revoked.  Re  Percival;  Boote  v.  Buttotiy  69 
L.  T.  21. 
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Ohap.  ivi.  If  property  is  given  to  A  for  life  with  remainder  for  her 
children,  and  by  a  codicil  all  gifts  in  favour  of  A  are  revoked, 
the  remainder  to  the  children  remains.  Ait  v.  Gregory ^  8 
D.  M.  &.  G.  221 ;  Green  v.  Tribe,  27  W.  E.  39  ;  47  L.  J.  Ch. 
783;  In  re  Whitehorne ;   Whitehome  y.  Best,  (1906)  2  Ch.  121. 

But  if  the  original  gift  is  to  A,  followed  by  a  direction  to 
settle  it,  and  the  gift  "  to  or  in  favour  "  of  A  is  revoked,  the 
whole  gift  may  be  revoked.     Tabor  v.  Prentice,  32  W.  E.  872. 

Where  property  is  given  to  A  for  life  with  remainders  over 
and  the  gift  to  A  only  is  revoked,  but  the  property  is  given 
absolutely  to  B,  the  whole  original  gift  is  revoked.  Murray  v. 
Jo/tnsfone,  3  D.  &  War.  143  ;  Fry  v.  Fry,  9  Jur.  894  ;  see  JTelJs 
V.  WeiiH,  2  W.  R.  6  ;  17  Jur.  1020  ;  Hargreaves  v.  Pennington^ 
12  W.  R  1047. 

So,  where  there  is  a  gift  to  A  with  executory  limitations  over, 
and  the  trusts  of  the  will  as  regards  the  gift  to  A  are  revoked, 
the  gifts  over  are  revoked  as  well.  Botilcott  v.  Boulcott,  2  Dr. 
25  ;  see  also  San/ord  v.  Sauford,  1  De  Gr.  &  S.  67. 

Where  an  estate  was  devised  by  the  will  for  life  with 
remainder,  and  by  a  codicil  the  testator  directed  the  estate  to  be 
sold,  but  no  directions  were  given  as  to  the  proceeds  of  sale,  it 
was  held  that  such  proceeds  must  be  held  on  the  same  trusts  as 
the  land.     Re  Chijferiel :  Chifferiel  v.  Watson,  73  L.  T.  53. 

A  revocation  of  all  devises  and  bequests  in  favour  of  A 
revokes  a  special  power  of  appointment  by  will  given  to  A.  In 
re  Broiigh  :  Currey  v.  Brough,  38  Ch.  D.  466. 

Where,  imder  a  special  power  to  appoint  to  her  children, 

a  testatrix  appointed  to  them  and,  upon  the  death  of  one  of 

them,  she,  by  codicil,  appointed  his  share  to  his  children,  which 

was  void,  it  was  held  that  the  appointment  by  the  will  was  not 

revoked  by  the  limited  appointment  by  the  codicil.     Duguid  v. 

Fraser,  31  Ch.  D.  449. 

Gifts  will  not       2.  The  dispositions  of  the  will  will  not  be  disturbed  more. 

revoked  than  is  nccessary  to  give  effect  to  a  revocation  by  codicil. 

is^w^Mj^         Where  there  was  a  gift  to  a  daughter  for  life  and  then  to  her 

children,  and  by  codicil  the  testator  expressed  a  wish  that  his 

daughter  should  not  marry,  and  in  case  of  her  marriage  or  death 

gave  the  property  over,  it  was  held  that  the  gift  over  was 
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intended  to  take  efPeot  upon  marriage  or  death,  whichever  first     chap.  IVI. 
happened,  and  that  as  the  gift  over  on  marriage  was  invalid 
and  the  daughter  had  married  and  left  children,  the  gift  over 
could  not  take  effect  and  the  children  took.    Morley  v.  Rennoldsonj 
(1896)  1  Oh.  449. 

Where  annuities  were  given  to  certain  persons  and  then  to 
their  children,  and  by  codicil  smaller  annuities  were  substituted 
for  the  annuities  given  to  those  persons,  there  being  no  reference 
to  the  children,  it  was  held  that  the  smaller  annuities  were 
substituted  as  regards  the  children  as  well.  In  re  Freryiea 
Contract,  (1895)  2  Oh.  778. 

Where  a  legacy  is  charged  on  real  and  personal  estate  and 
the  charge  on  the  personal  estate  is  revoked  by  a  codicil,  the 
charge  on  the  realty  remains.  Kertnode  v.  Macdonald,  3  Ch. 
585 ;  Leese  v.  Knight,  12  W.  R.  1097. 

Where  a  legacy  is  charged  on  two  funds,  one  of  which  is 
afterwards  by  a  codicil  given  free  from  the  charge,  the  charge 
remains  on  the  "bther  fund  and  does  not  abate  in  the  proportion 
of  the  two  funds.     Tatlock  v.  Jenkins^  Kay,  654. 

So,  too,  when  land  is  given  subject  to  a  charge  to  A,  and  the 
devise  is  afterwards  revoked,  the  charge  remains.  Beckett  v. 
Harden,  4  Mau.  &  S.  1 ;  see  Orice  v.  Funnell,  1  Sm.  &  Q-.  130. 

Where  personalty  is  directed  to  go  upon  the  same  trusts  as  Personalty 
realty,  and  the  trusts  of  the  realty  are  afterwards  revoked  or  truBta  of 
altered,  then,  if  an  intention  can  be  gathered  from  the  will  and  ^  reToked. 
codicil  to  keep  the  two  classes  of  property  united,  the  limitations 
of  the  personalty  will  follow  the  altered  limitations  of  the  realty. 
Lord  Carrington  v.  Payne,  5  Ves.  404 ;  In  re  Towry^B  Settled 
Estate :    Dallas  v.    Towry,    41   Ch.   D.   64 ;    see  Re   GHbaon, 
2  J.  &  H.  656. 

But  if  no  such  intention  appears,  the  original  gift  of  the 
personalty  remains.  Lord  Beauclerk  v.  Mead,  2  Atk.  167 ; 
Darley  v.  Langicorthy,  3  B.  P.  0.  359  ;  Agncio  v.  Pope,  1 
De  G.  &  J.  49 ;  Martineau  v.  Briggs,  23  W.  R.  889  ;  Bridges  v. 
Strachan,  26  W.  R.  691. 

The  same  principle  applies,  if  a  legacy  is  given  to  a  person,  to 
be  ascertained  by  reference  to  trusts,  which  are  subsequently 
altered.    In  re  Toivry's  Settled  Estate,  supra. 
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But  if  the  gift  is  of  money  to  be  laid  out  in  repairing  certain 
premises  and  the  surplus  is  given  to  the  same  persons,  to  whom 
the  premises  are  devised,  and  this  latter  devise  is  revoked,  the 
gift  of  personalty  also  fails.     Whitetcay  v.  Fishery  9  W.  R.  433. 

3.  Where  there  is  a  gift  by  will,  and  the  testator  by  a  codicil 
^'instead  of "  makes  a  disposition  in  favour  of  the  legatee  which  is  expressed 

to  be  "  instead  of  "  the  disposition  by  the  will,  the  effect  may 
be  to  substitute  the  disposition  by  the  codicil  entirely  for  the 
will,  so  as  in  effect  to  revoke  the  gift  by  the  will  or  to  leave  the 
gift  by  the  will  unaffected,  except  so  far  as  it  is  inconsistent 
with  the  codicil.  Doe  v.  Marchanty  6  Man.  &  G.  813;  In  re 
Wilcock;  Kay  v.  Detchirdy  (189S)  1  Ch.  95. 

If  a  codicil  is  made  for  the  purpose  of  making  a  particular 
alteration  in  a  devise  by  will,  but  the  way  in  which  it  is  done 
is  by  revoking  the  whole  de\dse  and  repeating  it  in  the  codicil, 
with  a  material  omission,  which  has  nothing  to  do  with  the 
particular  alteration,  and  was  probably  not  intended,  the 
omission  cannot  be  supplied.     Holder  v.  HoKelly  8  Ves.  97. 

4.  A  gift  by  will  is  not  revoked  by  an  erroneous  recital  of  it 
by  a  codicil.  Vaughan  v.  Foales^  1  Kee.  58 ;  Re  Smithy  2 
J.  &  H.  594 ;  Matni  v.  Fulhry  Kay,  624 ;  Van  Grutten  v. 
Foxicelly  (1897)  A.  C.  658. 

But  an  erroneous  recital  of  a  gift  does  not  prevent  the 
revocation  of  the  gift,  if  the  subsequent  dispositions  are 
inconsistent  with  it.  Re  Margifson ;  Haggard  v.  Haggardy 
30  W.  R.  920  ;  31  ih,  257. 

5.  It  has  been  said,  that  a  revocation  grounded  on  the 
assumption  of  a  fact,  which  turns  out  to  be  false,  does  not 
take  effect,  "  being,  it  is  considered,  conditional  and  dependeut 
on  a  contingency  which  fails."     1  Jarm.  147. 

Probably  the  proposition  is  too  broadly  stated.  There  is 
little  or  no  authority  directly  in  point.  The  true  view  may 
be,  that  a  revocation  grounded  on  an  assumption  of  fact,  which 
is  false,  takes  effect  unless,  as  a  matter  of  construction,  the 
truth  of  the  fact  is  the  condition  of  the  revocation ;  or,  iu 
other  words,  unless  the  revocation  is  contingent  upon  the  fact 
being  true.     See  Thomas  v.  Howe//,  18  Eq.  198. 
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a  gift. 


Revooation 
made  upon 
erroneoiu 
aasumption 
of  faot. 


INCONSISTENT  CLAUSES. 


761 


In  Campbell  v.  French,  3  Ves.  321,  the  testator  revoked  Chap.  LYI, 
legacies  to  his  sister's  grandohildren,  "  they  being  all  dead," 
when  in  fact  they  were  not  dead.  Lord  Loughborough  said : 
"  There  is  no  revocation,  the  cause  being  false."  Possibly  the 
true  construction  of  that  will  was,  that  the  revocation  was 
contingent  on  the  death. 

In  Doe  d.  Evans  v.  Evans,  10  A.  &  E.  228,  the  other  case 
usually  cited  in  this  connection,  there  was  a  devise  to  A  for 
life,  remainder  to  his  first  and  other  sons  in  tail,  remainder  to 
his  first  and  other  daughters  in  tail,  remainder  to  the  right  heirs 
of  the  testatrix.  A  codicil  recited,  that  A  had  died  without 
issue,  and  devised  the  land  to  other  uses.  A  had  not  died 
without  issue.  He  had  left  a  posthumous  daughter.  It  was 
held,  that  the  devise  by  the  will  was  not  revoked.  It  is  to 
be  noted,  that  there  was  no  express  revocation,  and  the  Court 
refused  to  imply  it. 

BarcMy  v.  Maskelyne,  Jo.  121,  was  a  peculiar  case.  There 
was  a  gift  by  will  of  a  house  and  furniture  to  A.  A  codicil 
revoked  the  gift  of  the  house,  which  was  described  as  given  to 
B,  "  he  being  lately  deceased,"  and  gave  the  house  and  furni- 
ture to  C.  B  was  in  fact  dead.  A  was  alive.  The  gift  in  the 
will  was  held  not  revoked.  There  the  revoked  gift  was  a  gift, 
which  was  not  to  be  found  in  the  will  at  all. 

It  is,  however,  clear,  that  a  revocation  made,  because  the 
testator  is  *'  advised  "  as  to  some  matter,  though  the  advice  is 
mistaken,  or  because  he  states,  that  he  is  ignorant  as  to  some 
fact,  takes  effect.  -4.-G.  v.  Lloyd,  3  Atk.  552 ;  1  Ves.  Sen.  32 ; 
A.-O.  V.  Ward,  3  Ves.  327. 

Inconsistekcy. 

When  two  clauses  in  a  will  are  absolutely  irreconcilable  The  later  of 
the  later  one  is  to  be  preferred.      Crone  v.  Odell,  1  Ba.  &  B.  tS^fts*"" 
449 ;  3  Dow,  61 ;    Ulrich  v.  Lichfield,  2  Atk.  372 ;  Moi^all  v.  ***«  effect. 
Sutton,  1   Ph.  533;    Pake  v.   Archbishop  of  Canterbury,   14 
Ves.  366. 

But  where  the  testator,  using  a  printed  form  of  will,  made 
two  residuary  gifts,  it  was  held  that  the  first,  which  was  in  his 
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Chap.  LVI.    writing,  prevailed.     Re  Spencer;  Hart  v.  Mansion^  5t  L.   T. 
597 ;  34  W.  R.  527. 

'  If  possible  the  Court  will  reconcile  two  dispositions  apparently 
inconsistent.     See  Ken*  v.  Baronet  Clinton^  8  Eq.  462 ;  In  re 
Bf/icater;  Bytcater  v.  Clarke^  18  Ch.  D.  17. 
Gift  of  the  Thus,  if  the  same  property  is  given  to  two  persons  in  fee  in 

to  two  two  different  parts  of  the  will,  they  will  take  as  joint  tenants. 

Paramour  v.  Yardley^  Plow.  45 1 ;  Benneifs  Case^  Cro.  Eliz.  9  ; 
see  Sherratt  v.  Bent  ley,  2  M.  &  K.  149,  162. 

This  does  not,  however,  apply  as  between  will  and  codicil. 
lie  Hough's  EsMe,  16  Jur.  943 ;  20  L.  J.  Ch.  422  ;  Ecana  v. 
Evans,  17  Sim.  107. 

So,  too,  if  land  is  given  to  one  person  without  and  to  another 
person  with  words  of  limitation,  the  latter  wiU  take  a  fee  in 
remainder.     Gravenor  v.  WatkinSy  L.  B..  6  C.  P.  500. 

Similarly,  where  immediate  interests  in  fee  and  in  tail  or  in 
fee  and  for  life  are  given  in  the  same  lands,  the  devise  of  the 
fee  will  be  construed  as  a  remainder,  whether  the  devise  of  the 
particular  estate  precedes  the  devise  of  the  fee  or  not.  Wallop 
V.  Derby y  Yelv.  209 ;  see  Conquest  v.  Conquest ,  16  W.  R.  453. 
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whole  estate     absolutely,  and  then  there  is  a  gift  of  the  residue  at  her  decease, 
reddif  In  th    ^^  earlier  gift  has  been  held  to  be  for  life  only.     8hei*ratt  v. 
S^°wS.    ^  Bentley,  2  M.  &  K.  149  ;  Re  Brook's  Willy  13  W.  R.  573 ;  Hare 
V.  Westropp,  9  W.  R.  689. 

And  the  same  construction  has  been  adopted,  where  there 
were  no  words  referring  to  the  death  of  the  first  legatee,  but  the 
gift  was  to  her  children.  In  re  Bagshaw's  TrttstSy  24  W.  R. 
875  ;  25  W.  R.  659 ;  46  L.  J.  Ch.  567. 
Beeidaeand  Where  there  is  a  gift  of  the  remainder  of  the  testator's 
legatee!^  property  in  words  constituting  a  good  residuary  gift  to 
A,  followed  by  the  appointment  of  B  as  residuary  legatee,  the 
two  provisions  are  not  inconsistent.  Annuity  funds  and  lapsed 
legacies  fall  into  the  first  residue,  and  B  will  take  if  the  gift  to 
A  lapses.  Davis  v.  Bennety  30  B.  326 ;  Keltington  v.  Parker, 
21  W.  R.  121 ;  Bristow  v.  Masefieldy  31  W.  R.  88  ;  In  re  Isaac; 
Harrison  v.  Isaac,  (1905)  1  Ch.  427, 

If  the  will  shows  that  the  residuary  legatee  cannot  have  been 
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appointed  merely  for  the  purposes  of  providing  against  a  lapse    Chap.  LVI. 
of  the  first  residuary  gift,  if,  for  instance,  A  and  B  are  both 
appointed  residuary  legatees,  it  may  be  that  lapsed  legacies  will 
fall  into  the  second  residue.     He  Jeasop,  1 1  Ir.  Ch.  424. 

But  a  residuary  gift  by  codicil  revokes  a  residuary  gift  by 
will.     JEizr/  of  Hardicicke  v.  Douglas^  7  C.  &  F.  795. 

Similarly,   where  a  gift  of    all  the  testator's   property  is  Gift  of  all 
followed  by  gifts  of  specific  portions  of  it  or  vice  rersd^  both  property,  ' " 
gifts  may  take  effect.    Cuthhert  v.  Lempnere,  3  Mau.  &  S.  158 ;  ^^'^f '^J. 
Doe  d.  Snape  v.  Nevile,  11  Q.  B.  466;  Blamire  v.  Oeldart^  16  tionsofit. 
Ves.  314 ;  In  re  Arroicsmith's  Trusts,  8  W.  E.  555  ;  2  D.  F.  iSb  J. 
474 ;  Robertson  v.  Potcell,  3  N.  E.  433. 

Where,  however,  all  the  testator  s  personal  property  was 
given  to  the  widow  for  life,  subsequent  legacies  were  held  to  be 
not  payable  till  after  her  death.  Burdett  v.  Young ,  9  Mod.  93 ; 
6  B.  P.  C.  54. 

As  between   a  will   and  codicil,  however,  the  argument  is  As  between 
much  stronger  in  favour  of  revocation.     At  any  rate,  where  a  codicil  the 
testator  by  his  will  distinguishes  between  specific  legacies  and  f^^™^*^ 
residue  and  by  a  codicil  gives  all  his  personal  property,  the  'evocation, 
codicil  revokes  the  specific  legacies  as  well  as  the  residuary  gift. 
Kemwde  v.  Macdonald,  L.  E.  1  Eq.  457 ;  3  Ch.  584. 


T.w.  3  c 
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Changing  Words. 
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Nor 


»» 


mean  '*  or 


may 


not 


i» 


11 


And 


tt 


ohanffed  into 
"or"  npon 
the  context. 


"  Fourth  " 
changed  into 
"JFifth." 


The  Court  will  change  a  word,  when  it  appears  from  the 
context  of  the  will,  that  the  word  was  incorrectly  employed  hy 
the  testator  in  place  of  some  other  word. 

Several  oases  in  which  "  or  "  has  been  changed  into  "  and," 
and  rice  rersdy  have  already  been  mentioned  in  the  discussion 
of  the  construction  of  gifts  over.  It  remains  to  mention  some 
cases,  in  which  a  similar  change  has  been  made  in  direct  gifts. 

When  there  is  a  gift  to  a  person  upon  one  or  other  of  two 
events,  "  or "  will  not  be  read  "  and,"  as  the  result  would  be 
to  make  the  conditions  cumulative  instead  of  alternative. 
Hawksicorth  v.  HaickHicorth^  27  B.  1. 

And  it  seems  in  a  condition  precedent  to  vesting  "  nor  "  will 
mean  "or  not,"  if  the  result  is  to  vest  the  gift  in  either 
of  two  events.  Mackenzie  v.  King^  12  Jur.  787 ;  17  L.  J. 
Ch.  448. 

On  the  other  hand,  in  some  oases  on  the  context  of  the 
will,  **  and "  has  been  read  "  or,"  so  as  to  vest  a  gift  in 
alternative  in  lieu  of  cumulative  events.  Hatccs  v.  HaweSy 
1  Ves.  Sen.  13;  Jackson  v.  Jackson^  1  Ves.  Sen.  216;  Sfapleton 
V.  Stapletony  2  Sim.  N.  S.  212,  with  which  compare  Malmes- 
bury  V.  Maimesbury,  31  B.  407 ;  Maijnard  v.  Wright^  26 
B.  285. 

Upon  the  same  principle  the  Court  has  changed  the  word 
fourth  into  fifth,  where  it  was  clear  upon  the  construction  of  the 
whole  will,  that  the  testator  intended  to  refer  to  the  fifth  and 
not  to  the  fourth  schedule.    Hart  v.  Tulk,  2  D.  M.  &  G.  300. 
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See  Surtees  v.  Hopkinaon^  i  Eq.  98;  Smith  v.  Craltree,  6  Ch.  D.    Chap.  LYn. 
691 ;   In  re  NortheiU  Estate ;    Salt  v.  Pym,  28  Ch.  D.  153 ; 
In  re  Dayrell:  Haatie  v.  Dayrell,  (1904)  2  Ch.  496. 

Supplying  "Words. 

With  regard  to  supplying  words  in  a  will,  the  rule  seems  to 
be,  that,  where  the  will  as  it  stands  is  clearly  inconsistent,  so 
that  the  choice  lies  between  rejecting  some  portion  of  it  or 
supplying  some  word,  while  at  the  same  time  the  latter  course 
will  make  the  will  consistent,  the  Court  will  be  justified  in 
making  the  necessary  addition.  See  Hope  v.  Potter^  3  K.  &  J. 
206;  In  re  Morony,  1  L.  E.  Jr.  483;  Phillips  v.  Rail^  54 
W.  R.  517. 

Thus,  in  a  devise  to  A  for  life,  remainder  "  to  the  first  son  Limitation  to 
of  A  severally  and  successively  in  tail  male,"  the  devise  will  and  othCT 
be  construed  as  to  the  first  and  othex  sons  of  A.     Parker  v.  ®®°*  supplied. 
Tootal,   11    H.   L.    143.     See   Newhurgh  v.   Newburghy  Lord 
St.  Leonards'  Law  of  Property,  367. 

Under  a  bequest  in  trust  for  the  testator's  widow  for  her  life 
in  trust  for  his  children,  followed  by  powers  of  maintenance 
and  advancement  after  the  widow's  death,  with  an  ultimate  gift 
over  after  her  death  in  default  of  children  attaining  vested 
interests,  the  Court  supplied  the  words  "  and  after  her  death  " 
after  the  words  "for  her  life."  Greenwood  v.  Greenwood^  5 
Ch.  D.  954. 

So,  too,  where  there  was  a  limitation  in  a  settlement  to  the  Limitation  to 
children  of  the  marriage  who  being  a  son  or  sons  should  attain  guppliedTn  a 
twenty-one  years,  and  if  there  should  be  but  one  such  child,  "*?7^*^|^ 
the  whole  to  be  in  trust  for  such  one  child,  his  or  her  executors 
and  administrators,  and  there  were  powers  of  applying  the 
presumptive  share  of  every  such  child  for  his  or  her  main- 
tenance until  his  or  her  share  should  become  vested,  the  Court 
held  daughters  to  be  included  in  the  gifts.     In  re  Daniel's 
Settlement  Trusts,  1  Ch.  D.  375. 

So,  where  property  was  given  upon  trust  for  all  the  .children 
of  A  **  who  being  a  son  or  sons  shall  live  to  attain  twenty-one 
years  or  being  a  daughter  or  daughters  shall  marry  under  that 
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age,"  it  was  held,  that  the  gift  to  daughters  vested  on  their 
attaining  twenty-one.  Re  Hunt;  Dames  v.  Ilet/ieringfon,  62 
L.  T.  753. 

In  a  somewhat  Hmilar  case,  where  there  were  limitations  to 
daughters  for  life  with  remainder  to  their  children,  and  the 
limitation  to  the  children  of  one  daughter  was  omitted,  it  was 
supplied  upon  the  general  intention  of  the  will.  In  re  Ited/eifi ; 
Bed/em  v.  Bryning^  6  Ch.  D.  133 ;  see  Re  Smith  :  Bashford  v. 
Chaplin,  45  L.  T.  246 ;  Mellor  v.  Daintree,  33  Ch.  D.  198. 

So  when  there  is  a  gift  to  A  in  tail,  and  if  he  die  over,  the 
words  "  without  issue  "  will  be  supplied  in  the  gift  over  to 
satisfy  the  implied  contingency.     Anon.,  1  And.  33. 

And  in  a  similar  case,  where  there  were  devises  to  several  in 
tail  and  the  interest  of  one  of  the  tenants  in  tail  was  given  over 
to  another,  "  if  he  died  living  Alice,"  the  words  "  without 
issue  "  were  supplied,  there  being  a  gift  over  of  the  whole  upon 
death  of  all  the  tenants  in  tail  without  issue.  SpaMitig  v. 
Spalding,  Cro.  Car.  185. 

The  extreme  limit  to  which  the  Court  will  go  in  supplying 
words  in  such  cases  is  probably  marked  by  Abbott  v.  MiddletoUj 
7  H.  L.  68.  The  gift  there  was  of  personalty  to  the  testator's 
wife  for  life  and  then  to  his  son  for  life  with  remainder  to  the 
son's  children  and  "  in  case  of  my  son  dying  before  his  mother  " 
over.  The  son  died,  leaving  a  child,  and  the  House  of  Lords 
held  (diss.  Lords  Cranworth  and  Wensleydale)  that  the  words 
"  without  children  "  must  be  supplied  in  the  gift  over,  so  as  to 
leave  the  child  of  A  in  possession  of  the  property. 

However,  if  the  testator  expressly  distinguishes  death  in  the 
lifetime  of  a  tenant  for  life  from  death  without  issue,  if,  for 
instance,  the  gift  over  is  either  in  the  event  of  death  before  the 
tenant  in  tail  or  in  the  event  of  death  without  issue  at  any  time, 
the  gift  over  must  be  literally  construed.  Eastwood  v.  Lochcood, 
L.  R.  3  Eq.  487. 

Where  a  testator  bequeathed  the  remainder  of  his  property 
"  and  any  other  property  of  which  I  may  die  possessed,  and  I 
nominate  my  son  my  executor,"  it  was  held  that  the  residue  was 
undisposed  of.     Driver  v.  Driver,  43  L.  J.  Ch.  279. 


UNC3ERTAINTT. 


767 


Chap.  LYII. 


Uncbrtaintt. 

If  it  is  impossible  to  ascertain  the  subject-matter  or  the  objects 
t)f  a  gift,  it  will  be  void  for  uncertainty.  See  Astefi  v.  Asten^ 
(1894)  3  Ch.  260. 

Thus,  a  gift  of  some  of  my  linen,  not  saying  how  much,  or  of  A  bequest 
a  handsome  gratuity,  is  void.     Peck  v.  Hakey^  2  P.  W.  387 ;  amount  ia 
Jubber  v.  Jubher^  9  Sim.  503 ;  see  Jones  d.  Henry  v.  Hancocky  4  ^^' 
Dow.  145. 

If,  though  the  gift  is  of  an  uncertain  amount,  the  testator 
supplies  a  measure  of  the  bequest,  the  Court  will  ascertain  how 
much  ought  to  be  expended.  On  this  principle,  a  direction  to 
the  testator's  son  who  was  residuary  legatee  to  take  care  and 
provide  for  his  daughter  {a)  ;  a  gift  of  reasonable  remuneration 
to  an  executor  for  his  trouble  (6) ;  a  gift  to  each  of  the  testator's 
daughters  of  a  house  and  garden,  which  house  is  to  be  built  at 
the  expense  of  my  executors  {c) ;  and  a  gift  of  portions  to  be 
determined  by  the  testator  s  wife  and  executors  (rf),  have  been 
held  effectual.  Broad  v.  Bevan^  1  Buss.  611,  n. ;  compare 
Abraham  v.  Alman,  ib.  509  (a)  ;  Jackson  v.  Hamiltony  3  J.  & 
Lat.  702  ;  see  Buckley  v.  Buckley ^  19  L.  R.  Jr.  544  (i) ;  Edwardes 
V.  Jonesy  35  B.  474  (c) ;  In  re  Conn :  Conn  v.  Bums,  (1898)  1 
Ir.  337  (d) ;  see  also  Magistrates  of  Dundee  v.  Morris^  3  Macq. 
134 ;  6  W.  R.  556, 

A  gift  of  50/.  or  100/.,  or  a  sum  not  exceeding  a  certain  Giftofarom 

.  ,  ,-  not  exoeediBs^ 

amount,  will  be  construed  in  favour  of  the  legatee  as  a  gift  of  a  oertain 
the  larger  sum.      Seale  v.  Seale^  1  P.  W.  290 ;    Thompson  v.  *°^®^  • 
Thompson,  1  Coll.  395 ;  Cope  v.  Wibnot,  1  Coll.  396,  n. ;  Oough 
V.  Bult,  16  Sim.  45. 

Upon  similar  principles,  the  gift  of  the  rest  of  a  fund,  if  the  Gift  of  the 
rest  cannot  be  ascertained,  is  void ;  as  in  a  devise  of  such  houses  -^hen  the  rest 
as  she  shall  select  to  A  and  the  others  to  B,  where  A  dies  before  ^J^^^^j^. 
the  testator.     Boyce  v.  Boyce,  16  Sim.  476 ;    Jemingham  v. 
Herbert,  4  Russ.  388. 

The  objects  of  the  gift  may  also  be  uncertain.    Thus  a  gift  Uncertainty 

•         •  r»  ®^  objects* 

to  the  son  of  A  who  has  several  sons  is  void.    Dotcset  v.  Sweet, 
Amb.  175. 
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Chap.  iTn.        In  like  manner  a  gift  to  one  of  a  class,  as  to  one  of  the  eons 

Gift  to  fine       ^^  -^j  ^  ^^^^  ^^^  uuoertainty,  though  at  the  testator's  death 

of  a  dlaaa.        there  may  be  only  one  member  of  the  class  living.     Strode  v. 

Itusael,  2  Vem.  621,  624;  In  bonis  Bat/its,  2  8w.  &  T.  613;  In 

bonis  Blachcell,  2  P.  D.  72. 

A  gift  to  any  female  niece  of  A  is  in  the  same  case.  Smith* 
icick  V.  Haydeny  19  L.  R.  Ir.  490. 

The  same  is  the  case  with  a  gift  to  the  children  of  the 
deceased  son  (named  Bamber)  of  my  father's  sister,  where  the 
sister  was  married  to  Bamber  and  had  three  sons  living  at 
the  date  of  the  will,  and  there  was  nothing  to  show  which  son 
was  meant.  In  re  Stephenson;  Donaldson  v.  Bamber ^  (1897) 
1  Ch.  75. 
A  cshiM  may        "When  the  testator  devised  his  freehold  estate  to  one  child  of 

mean  first- 
born child.       Thomas   Davies,  one  child  of  Samuel  Beddoes,  one  child  of 

Anne  Davies,  and  one  child  of  Margaret  Davies,  with  a  gift 
over  if  Thomas,  Anne,  and  Margaret  should  never  have  any 
children  ;  and  Samuel  only  had  a  child,  a  daughter,  at  the  date 
of  the  will,  it  was  held  that  there  was  enough  to  show  that 
the  living  child  of  Samuel  was  intended,  and  that  the  first- 
born child  of  each  of  the  others  would  take.  Powell  v.  Davies, 
1  B.  682. 

And  a  devise  to  a  son  of  my  nephew  may  mean  the  first-born 
son.  Blackburn  v.  Stables^  2  V.  &  B.  367  ;  Ashbnrn^r  v.  Wilson, 
17  Sim.  204 ;  see  Russell  v.  Russell,  12  Ir.  Ch.  377. 

And  a  gift  to  one  of  my  coxisin's  daughters  that  shall  marry 
a  Norton  may  be  good,  if  it  means  the  daughter  who  first 
marries  a  Norton.    Bate  v.  Amherst,  Ca.  t.  T.  Raymond,  82. 

For  cases,  in  which  the  objects  of  the  gift  were  held  to  be  so 
uncertain  that  the  gift  failed,  see  Buckley  v.  Buckley,  19  L.  R.  Ir. 
544 ;  Smithwick  v.  Hayden,  19  L.  R.  Ir.  490. 
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CHAPTER  LVIII. 

SATISFACTION — ^ADEMPTION — HOTCHPOT. 

I. — Satisfaction. 
A.  Cases  of  Douhh  Portions, 

When  a  father  or  a  person  in  loco  parentis  has  oovenjuited  to   chap.  Lvm. 
pay  a  portion  to  a  child  and  afterwards  gives  a  legacy  of  the  Satisfaction 
same  or  a  larger  amount  to  that  child,  the  legacy  is  primd  facie  ^  ^^^^ 
a  satisfaction  of  the  portion,  and,  if  the  legacy  is  of  smaller 
amount,  it  is  a  satisfaction  pro  tanto.     The  rule  does  not  apply 
in  the  case  of  a  mother.     Warren  v.  Warren,  1  B.  C.  C.  305 ; 
1  Cox,  41;  /«  re  Ashton:  Ingram  v.  Papillon,  (1897)   2  Ch. 
574;  revd.  on  a  different  point,  (1898)  I  Ch.  142. 

The  doctrine  is  not  limited  to  cases  of  covenant  by  a  father  Doctrine 
creating  a  personal  liability ;  it  applies  also,  where  the  father  portions     ^ 
charges  property  of  his  own  with  payment  of  portions  for  his  pr^erty^^ 
children,  and  afterwards  by  will  or  otherwise  provides  portions  °^  pwent. 
for  them.     Dawson  v.  Duke  of  Cleveland^  West.  t.  Hard.  106 ; 
In  re  Battersby,  19  L.  E.  Ir.  359. 

On  the  other  hand,  when  there  is  a  gift  by  will  to  a  child,  and  Satisfaction 
the  testator  afterwards  in  his  lifetime  gives  the  child  a  sum  of  ademxjtion 
money,  the  bequest  is  adeemed  pro  tanto,  stingoished. 

The  difference  between  the  two  cases  is,  that  in  the  former 
case  the  portion,  which  the  testator  has  covenanted  to  pay,  can 
only  be  satisfied  by  the  bequest  with  the  consent  of  the  objects 
of  the  covenant ;  in  the  latter  case  the  gift  by  will  is  revocable 
and  the  testator  may  substitute  for  it  any  form  of  gift  he 
pleases. 

Again,  in  the  former  case  the  question,  whether  the  gift  by 
will  was  intended  to  be  a  satisfaction  of  the  covenant,  is  a 
question  of  testamentary  intention ;  in  the  latter  the  question 
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is  as  to  the  effect  of  an  act  subsequent  to  the  will,  and  not  as  to 
any  intention  manifested  by  the  will  itself. 

Lastly,  in  eases  of  satisfaction,  election  must  always  arise; 
in  cases  of  ademption  it  never  can. 

It  follows,  that  the  presumption,  that  a  gift  by  will  is 
intended  to  be  a  satisfaction  of  a  prior  covenant  to  pay  a 
portion,  is  more  easily  rebutted,  than  the  similar  presumption 
in  the  case  of  ademption. 

The  fact  that  the  objects,  of  the  gift  by  will  are  not  the  same 
as  the  objects  of  the  covenant,  ib  a  stronger  argument  against 
satisfaction  than  against  ademption,  as  the  testator  cannot  be 
supposed  to  have  wished  to  do  by  his  will  what  it  was  out  of 
his  power  to  do,  though,  on  the  other  hand,  the  argument  is 
inconclusive,  since  the  bequest  by  will  may  be  intended  as  a 
satisfaction  with  regard  to  some  of  the  objects  of  the  covenant, 
leaving  such  of  them  as  take  nothing  under  the  will  to  their 
rights  under  the  covenant.  See  In  re  TussaucTs  Estate^  9 
Ch.  D.  363. 

Thus,  a  covenant  to  settle  a  certain  share  upon  a  son  for 
life  and  then  upon  trusts  for  the  benefit  of  his  wife  and  children, 
is  satisfied  as  regards  the  son  by  a  bequest  to  him  absolutely. 
McCarogher  v.  Whieldon,  3  Eq!  236 ;  In  re  Blundell ;  Blundell 
V.  Biundelly  (1906)  2  Ch.  222 ;  see  Bet^nett  v.  Houldsworth,  6 
Ch.  D.  671. 

So,  too,  a  direct  bequest  to  grandchildren  is,  as  regards  the 
grandchildren,  a  satisfaction  of  a  covenant  to  settle  a  sum  upon 
a  daughter  and  her  husband  for  their  lives  and  the  life  of  the 
survivor,  remainder  to  their  children  as  they  should  appoint, 
and  in  default  of  appointment  to  the  children  equally.  Campbell 
V.  Campbell,  L.  R.  1  Eq.  383. 

But  there  is  no  satisfaction  as  regards  persons  not  benefited 
by  the  will,  though  tliey  may  take  a  derivative  interest  under 
the  settlement  in  property  given  by  the  will  to  another  person 
interested  under  the  settlement,  for  instance,  by  virtue  of  a 
covenant  to  settle  after-acquired  property.  In  re  Blundell ; 
Blundell  Y.  Blundell,  (1906)  2  Ch.  222. 

The  fact  that  the  will  directs  certain  sums  advanced  to  the 
legatee  before  the  date  of  the  will  to  be  brought  into  hotchpot 
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does   not  rebut  the   presumption  that  a  legacy  to  the  legatee   Chap.Lym. 
is  a  satisfaction  of  her  interest  under  the  settlement.     In  re 
Blundell:  BlundellY.  Blundell,  (1906)  2  Ch.  222. 

The  fact,  that  legacies  to  the  testator's  widow  are  declared  to  Legacies  in 
be  in  lieu  of  her  claim  under  the  settlement,  will  not  rebut  the  under  the 
presumption  against  double  portions  in  the  case  of  legacies  to        ®°^^ ' 
children  without  any  such  declaration.     Ackicorth  v.  Ackworth^ 
cited  3  Ves.  527 ;   1  B.  C.  0.  307,  n. ;  Mouhon  v.  Moukon^ 
1  B.  C.  C.  83 ;  see,  too,  Firich  v.  Finch^  1  Ves.  Jun.  534,  where 
the  legacy  was  expressed  to  be  for  a  portion. 

The  presumption  of  satisfaction  may  be  rebutted  by  the  Satisfaction 
difference  in  the  thiug  given  by  the  will  and  covenanted  to  be  the^iffer^ce 

RAf  florl  between  the 

seruea.  mibjeot- 

a.  Thus,  a  devise  of  land  is  no  satisfaction  of  a  covenant  matter  of  the 

covenant  and 

to  pay  money,  tmless  the  lands   are  expressly   estimated  by  bequest, 
the  testator  in  money.     Goodfdlow  v.  Burchcity  2  Vern.  298 ; 
Bengough  v.  Walker^  15  Ves.  507;  see  Jii  re  Lawes;  Lawes  v. 
LatceSy  20  Ch.  D.  81 ;  In  re    Tickers;   Tickers  v.  Tickers^  37 
Ch.  D.  525. 

But  the  fact  that  the  gift  by  will  is  of  a  share  of  residue  will  Portion 
not  prevent  the  gift  being  a  satisfaction  of  a  portion.     Lady  ^f"of     ^ 
Thyme  v.  Earl  of  Glengall,  2  H."  L.  13 1 .  "^^"®- 

b.  A  contingent  legacy  is  no  satisfaction  of  a  vested  portion.  Contingent 
Beliasis  v.  Uthicaity  1  Atk.  426 ;  Hanhnry  v.  Hanburyy  2  B.  C.  C,  y^J^  *^ 
352  ;  Pierce  v.  Locke,  3  Ir.  Ch.  205,  215.  Portion. 

The  presumption   of  satisfaction   will  not  be  rebutted  by  Differences 
slight  differences  between  the  covenant  and  the  will ;  as,  for  ©^^^t^imd 
instance,  differences   in  the  mode  of  payment,   the  covenant  **^«  ^^H    , 

,         ,     ,  insuniuieut  to 

being  to  pay  on  the  widow's  death,  the  will  within  three  months  rebat  satia- 
of  her  death  {a) ;  or  by  the  fact  that  the  covenant  provides  for 
children  dying  before  their  portions  are  payable,  and  the  will 
does  not  {b)  ;  or  that  the  covenant  gives  a  power  to  husband 
and  wife  jointly,  while  the  will  does  not  (c) ;  or  that  the  covenant 
provides  for  children  by  a  particular  marriage,  while  the  will 
extends  to  all  children  {d) ;  or  that  the  will  imposes  a  restraint 
upon  anticipation  or  gives  a  remainder  to  children  in  fee  instead 
of  in  tail  (i)  ;  or  that  the  will  gives  the  wife  the  first  life  estate, 
whereas  the  covenant  gives  it  to  the  husband  (/) ;  or  that  the 
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What  amount 
of  differeooe 
is  •nfflcient 
to  rebat 
utisfaotioD. 


Ohap.LYiii.  husband's  life  interest  is  by  the  will  made  determinable  on 
bankruptcy  or  alienation  which  by  the  covenant  it  is  not  {g) ; 
or  by  the  omission  from  the  will  of  a  life  interest  to  the 
husband  who  took  the  second  life  interest  under  the  covenant  (h). 
Sparkea  v.  Cator,  3  Ves.  630 ;  Copley  v.  Coplei/y  1  P.  W.  146  {a)  ; 
Hincheliffe  v.  HifichcUffe^  3  Ves.  616  (6)  ;  Lady  Thynne  v.  Earl 
ofOlengall,  2  H.  L.  131 ;  RuhscU  v.  St  Auhyn,  2  Ch.  D.  398 ; 
Romaine  v.  Onshic,  24  W.  E.  899  (c) ;  Lady  Thymie  v.  Earl  of 
Olengally  supra ;  RuMeii  v.  St.  Auhyn,  supra  {d) ;  Weall  v.  Rice^ 
2  H.  &  M.  261  {e) ;  Russell  v.  SL  Aubyn^  supra;  Romaine  y. 
Onslowy  24  W.  R.  899  (/) ;  Russell  v.  SL  Aubyn,  supra  (g) ; 
Mayd  v.  Field,  3  Ch.  D.  587  (A). 

But  a  legacy  to  a  daughter  for  life  for  her  separate  use  and 
after  her  decease,  in  case  her  husband  should  ba  living,  for  such 
persons  exclusive  of  her  husband  as  she  should  appoint,  and  in 
case  he  should  die  in  her  lifetime  to  her  appointees,  is  not  a 
satisfaction  of  a  covenant  to  settle  on  trust  to  pay  a  part  to  the 
daughter  for  pin-money  and  the  rest  to  the  husband  for  life,  and 
if  the  daughter  survive  him  to  her  for  life,  remainder  to  the 
children  of  the  marriage  as  she  shall  appoint.  Lord  Chichester 
V.  Coventry,  L.  R.  2  H.  L.  71 ;  see  L^'wis  v.  Leicis,  I.  R.  1 1  Eq. 
110,  340  ;  Re  Vernon:  Oarland  v.  Shatc,  95  L.  T.  48. 

Nor  is  a  legacy  to  a  daughter  for  life  to  her  separate  use 
without  power  of  anticipation  with  remainder  to  her  children,  a 
satisfaction  of  a  covenant  to  settle  upon  such  trusts  as  the 
daughter  should  with  the  consent  of  trustees  appoint,  and  subject 
thereto  for  the  daughter  and  her  husband  successively  for  life, 
remainder  for  the  children  and  in  default  of  children  for  the 
husband  absolutely.     //*  re  Tussaud^s  Estate,  9  Ch.  D.  363. 

It  seems  that  a  direction  in  the  will  to  pay  debts,  or  debts  and 
legacies,  would  not  alone  rebut  the  presumption  of  satisfaction, 
though  great  stress  has  been  laid  upon  it,  and,  coupled  with 
other  circumstances,  it  will  have  that  effect.  Lord  Chichester  v. 
Coventry,  L.  R.  2  H.  L.  71 ;  Paget  v.  OrenfeU,  6  Eq.  7 ; 
Bennett  v.  Houldsworth,  6  Ch.  D.  671. 

And  where  a  testator  on  the  marriage  of  his  second  son 
covenanted  to  pay  him  2,000/.  a  year  for  life  and  to  charge  the 
annuity  on  his  real  estate,  and  then  by  will,  after  giving  legacies 


Direction  to 
pay  debts. 
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to  the  second  son  whioh,  when  invested,  would  produce  more   chap.  LVin. 

than  the  annuity,  devised  his  real  estate  in  strict  settlement 

"  Buhject  to  the  charges  and  incumbrances  thereon,"  it  was  held 

that  the  presumption  of  satisfaction  was  not  rebutted,  although 

at  the  testator  s  death  the  estates  were  subject  to  one  mortgage 

only  in  addition  to  the  annuity.      Montagu  v.  Earl  of  Sandivich, 

32  Ch.  D.  626  ;  see  Lethbridge  v.  Thurlow,  15  B.  334. 

If  the  portion  covenanted  to  be  paid  is  in  the  nature  of  a  debt  Goyenant  in 
due  to  the  husband  or  the  trustees  of  the  settlement,  the  a  debt, 
presumption  of  satisfaction  is  more  easily  rebutted. 

Thus,  in  Hall  v.  Hill^  1  D.  &  War.  94,  a  legacy  to  the 
daughter  was  held  to  be  no  satisfaction  of  a  bond  to  the  husband 
on  the  marriage  of  the  daughter.  See,  too,  Lord  Chichester  v. 
Coventry^  supra. 

No  case  of  satisfaction  arises  where  the  property  subsequently  No  satisfac- 
given  is  not  the  property  of  the  person  liable  under  the  covenant.  J^^rtioDs^TOme 

For  instance,  an  appointment  by  A  of  a  jointm'e  under  a  *''<^™  different 

.  ...  sources, 

power  given  by  the  will  of  B  is  not  a  satisfaction  of  a  covenant 
by  A  to  leave  an  annuity.  Bannatyne  v.  Ferguson,  (1896)  1  Ir. 
149 ;  see  Lord  Walpole  v.  Lord  Comcay,  Bam.  Ch.  153,  156 ; 
Sir  W.  Davie's  Case,  5  Vin.  Ab.  292,  pi.  38. 

Conversely,  when  a  father  has  vested  property  in  trustees  nor  as 
upon  trust  for  his  children,  a  subsequent  settlement  upon  a  share  of 
child  cannot  be  taken  to  be  a  satisfaction  of  the  share  of  that  ^"  subwh 
child  under  the  earlier  settlement,  unless  there  is  evidence  that  ^^^^^ 

advance. 

it  was  intended  to  be  so  taken.  Douglas  v.  Willes,  7  Ha.  318, 
p.  328 ;  Samuel  v.  Ward,  22  B.  347 ;  Noblett  v.  Litchfield,  7 
Ir.  Ch.  675. 

There  may,   however,   be  an  intention  expressed,  that  the  Whether 
property  settled  by  the  father  is  to  be  taken  in  satisfaction  enures^or 
of  the  child's  interest  under  the  earlier  settlement.     In  such  a  ^^^^  ^^ 

other 

case  the  further  question  arises,  does  the  satisfaction  enure  children, 
for  the  benefit  of  the  other  children,  entitled  under  the  earlier 
settlement,  or  is  the  father  to  be  considered  as  the  purchaser 
of  the  satisfied  child's  share  under  the  earlier  settlement  P 

In  the  absence  of  any  intention  expressed  or  to  be  gathered 
from  the  surrounding  circumstances,  the  satisfaction  enures  for 
the  benefit  of  the  other  children  entitled  under  the  first  settle- 
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Chap.LTXn.   ment.     Folkes  v.    Western^  9  Ves.  456;  Brownlow  v.  Earl  oj 
Meath,  2  D.  &  Wal.  674 ;  2  Ir.  Eq.  393  ;  Lee  v.  Head,  1 K  &  J. 
620  ;  Earl  of  Bradford  v.  Earl  of  Romney,  31  L.  J.  Ch.  497. 

But  there  may  be  circumstances  sufficient  to  show  that  the 
father  intended  to  become  the  purchaser  of  the  share  of  the  child 
who  is  satisfied.  Noel  v.  Lady  Wakingliamy  2  8.  &  St.  99 ; 
Ford  V.  Tynte,  2  H.  &  M.  324. 


Fu«Dt 
reoeivtng 
tnut  money 
belonging  to 
ohild. 


B.  Cases  of  Breach  of  Trust  by  Parent. 

There  are  oases,  in  which,  where  a  father  became  indebted 
to  his  children  because  he  had  received  trust  funds,  to  which 
they  were  entitled,  and  afterwards  made  a  settlement  on  the 
marriage  of  a  child  of  a  sum  larger  than  the  child's  share  of  the 
trust  fund,  the  settlement  has  been  deemed  to  satisfy  the 
debt  {a).  The  presumption  of  satisfaction  may,  however,  be 
rebutted  by  the  facts  of  the  case  {b).  Wood  v.  Bryant ^  2  Atk. 
621 ;  Seed  v.  Bradford,  1  Ves.  Sen.  500  ;  Chare  v.  Farrant,  18 
Ves.  8;  Plunkett  v.  Letcis,  3  Ha.  316;  BensusanY.  Nehewias^ 
20  L.  J.  Ch.  536  {a)  ;  Crichton  v.  Crichton,  (1896)  1  Ch. 
870  (b) ;  see  also  Dreice  v.  Bidgood,  2  S.  &  St.  424 ;  Hayes  v. 
Oarrey,  8  Ir.  Eq.  90. 


Legacjof 
equal  or 
greater 
amount  is  a 
aatUf  action 
of  a  debt. 


The  debt 
must  exist 
at  the  date 
of  the  will. 


C.  Satisfaction  of  Debts, 

The  doctrine  of  satisfaction  also  applies  to  a  legacy  to  a 
creditor.  In  such  a  case  the  legacy,  if  of  equal  or  greater 
amount,  is  primd  facie  considered  a  satisfaction  of  the  debt. 
Talbot  V.  Shrctrsbury,  Prec.  Ch.  394 ;  Fowler  v.  Foicler,  3  P.  W. 
353  ;  Atkinson  v.  Littleicood,  18  Eq.  595. 

The  general  rule  has,  however,  been  so  often  disapproved  of, 
and  has  been  held  to  be  excluded  by  such  slight  indications  of 
intention,  that  it  is  of  small  practical  importance. 

1.  As  to  what  debts  may  be  satisfied  by  legacies : — 

a.  The  debt  to  be  satisfied  must  be  a  debt  existing  at  the  date 

of  the  will.     Cranmer*s  Case,  2  Salk.  608 ;  Thomas  v.  Bennett, 

2  P.  W.  343 ;  Plunkett  v.  Lewis,  3  Ha.  330. 
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If  the  testator  afterwards  pays  the  debt,  the  legacy  is  gone.   Chap.  LYUI. 
In  re  Fletcher ;  GilUngH  v.  Fletcher,  38  Ch.  D.  373. 

b.  The  testator  must  have  been  certain  at  the  date  of  the  will,  The  debt 
that  a  debt  was  due  and  to  whom  it  was  due,  and  therefore  a  ceruin. 
mere  liability  on  a  current  account,  or  on  a  negotiable  instru- 
ment, such   as  a  bill  of  exchange,  will  not  be  satisfied  by  a 
legacy.     RawUm  v.  Towel,  1    P.  W.  297  ;  Carr  v.  Eadairooke, 

3  Ves.  561 ;  Buckley  v.  Buckley,  19  L.  R.  Ir.  544. 

But  the  fact  that  the  debt  is  liable  to  decrease  makes  no 
difPerence.    Edmutids  v.  Low,  3  K.  &  J.  318. 

2.  As  to  what  legacies  will  not  be  considered  to  satisfy 
debts : — 

a,  A  legacy  of  smaller  amount  is  no  satisfaction  of  a  debt.  Legacy  of 

Cranmer'a  Case,  2  Salk.  508 ;  Atkinson  v.  Wehb,  2  Vem.  478 ;  amount  is  no 

Prec.   Ch.   236;    Eastwood  v.    Vtnke,   2   P.  W.   614;  Gee  v.  oft'dTbt?'' 
Liddell,  35  B.  621  ;    see  Richardson  v.  Elphinstone,  2  Ves.  Jun. 
463  ;  Reade  v.  Reade,  9  L.  E.  Ir.  409  ;  Coates  v.  Coates,  (1898) 
1  Ir.  258. 

h.  Nor  is  a  gift  of  residue.     Barrett  v.  Beckford,  1  Ves.  Sen.  Gift  of 

519 ;  In  re  Keogh's  Estate,  23  L.  E.  Ir.  257.  "''^''^' 

c.  Nor  is  a  gift  of  a  contingent  legacy.     Tolson  v.  Collins,  4  of  a  contin- 
Ves.  482  ;  Mathews  v.  Mathews,  2  Ves.  Sen.  635.  ^®°*  ^*^^' 

3.  Satisfaction  is  also  rebutted  by  the  difference  in  the  nature 
of  the  legacy  and  the  debt. 

a.  As  where  the  debt  is  by  bond  and  the  testator  devises  land.  P®^*  ^7  ^^^ 

18  UOfc  RAfciflflMi 

Eastwood  V.  Vinke,  2  P.  W.  614  ;  Richardson  v.  Elphinstone,  2  by  a  devise 
Ves.  Jun.  463 ;   Coates  v.  Coates,  (1898)  1  Ir.  258.  °^  ^^■ 

6.  If  the  legacy  is  less  advantageous  than  the  debt ;  if,  for  ^®^*«^* 
instance,  the  legacy  is  payable  m  six  months,  or  no  time  is  fixed  the  legacy 
for  its  payment,  so  that  it  would  not  in  the  ordinary  course  be  tageous. 
payable  till  the  end  of  a  year,  and  the  debt  is  payable  at  an 
earlier  date  :  Haynes  v.  Mico,  1  B.  C.  C.  129  ;  Deveze  v.  Pontet, 
1  Cox,  188 ;  Adams Y. Lavender,WC\.  &  T.  41  ;  In  re  Horlock; 
Calham  v.  Smith,  (1895)  1  Ch.  516;  or  the  legacy  is  payable 
half-yearly,  the  debt  quarterly :  Atkinson  v  Webb,  2  Vem.  478 ; 
Prec.  Ch.  236 ;  if  the  debt  is  secured,  the  legacy  not :   Wood  v. 
Wood,  7  B.  183  ;  or  the  debt  is  a  first  charge,  the  legacy  not : 
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Chap.  IVm. 


Sum  dae  from 
trustee. 


Legacy  in 
lieu  of 
dower. 


Debt  dae 
to  one  set 
of  trustees, 
legacy  to 
another. 


Direction  to 
nay  debts  and 
legacies. 


CoyenaDt  to 
pay  sum  to 
wiife  after 
husband's 
death  satis- 
fied by  legacy. 


Direction  to 
pay  debts. 


Hales  v.  Darell^  3  B.  325  ;  if  the  debt  is  to  the  separate  use,  the 
legacy  not :  Bart  lei  t  v.  Gillardy  3  Buss.  l49  ;  Eotce  v.  Botcey  2 
De  Q.  &  8.  294 ;  Fourdrin  v.  Gotcdey,  3  M.  &  K.  409 ;  but  see 
Atkinson  y.  Littlewoody  18  Eq.  595. 

And  an  annuity  given  by  will,  and  therefore  not  payable  till 
a  year  after  the  testator's  death,  is  not  a  satisfaction  of  a 
covenant  to  pay  an  annuity  by  half-yearly  payments.  In  re 
Dotcse ;  Doicse  v.  Glassy  50  L.  J.  Ch.  2!^5. 

c:  Sums  held  on  trust  for  a  tenant  for  life  are  not  satisfied  by 
legacies  of  those  amounts  to  the  tenants  for  life  absolutely. 
Fairer  v.  Park,  3  Ch.  D.  309. 

d.  If  the  legacy  is  expressed  to  be  given  in  satisfaction  of 
dower,  the  debt  is  not  satisfied.  Pinchin  v.  Simni^^  30  B.  119; 
Glover  v.  Hartcup,  34  B.  74. 

e.  The  fact  that  the  debt  is  due  to  one  set  of  trustees,  and 
the  legacy  is  given  to  another,  is  a  circumstance  to  be  con- 
sidered, but  apparently  not  alone  decisive.  Pinchin  v.  Simms, 
30  B.  119;  Smith  v.  Sntitli,  3  Giff.  121  ;  and  see  Atkinson  v. 
Littlctcood,  18  Eq.  595. 

4.  The  presumption  will  be  rebutted  by  a  direction  to  pay 
"debts  and  legacies."  Chanccj/'s  Case,  1  P.  W.  408;  Leth- 
bridge  v.  Thurlorc,  15  B.  334  ;  Richardson  v.  Greese,  3  Atk. 
65  ;  Field  v.  Mostin,  2  Dick.  543 ;  Jeffenes  v.  Michell,  20  B.  15 ; 
HasHcll  V.  HaukitiSy  2  Dr.  469. 

But  not  if  the  direction  is  in  the  will,  and  a  debtor,  whose 
debt  is  incurred  subsequent  to  the  will,  receives  a  legacy  by  a 
codicil.     Gaynon  v.  Wood,  1  P.  W.  409,  n. 

A  covenant  entered  into  on  marriage  to  pay  the  intended  wife 
a  sum  of  money  within  six  months  after  the  husband's  death, 
has  been  held  satisfied  by  a  legacy  of  that  amount  payable 
within  three  months  after  the  husband's  death,  though  there  was 
a  direction  in  the  will  to  pay  debts  and  legacies.  Wathen  v. 
Smith,  4  Mad.  325  ;  criticised  in  Cole  v.  Willard,  25  B.  568. 

5.  A  direction  to  pay  "  debts  "  only  rebuts  the  presumption 
of  satisfaction.  Horlock  v.  Wiggins;  Wiggins  v.  Horlock,  39 
Ch.  D.  142 ;  In  re  Huish ;  Bradshaic  v.  Uuish,  43  Ch.  D.  260, 
not  following  Edmunds  v.  Lour,  3  K.  &  J.  318. 
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6.  Where  the  document  creating  the  debt  and  the  will  Qxe   Chap.  LVIII. 


nearly  contemporaneous,  the  presumption  of  satisfaction  is  much  Debt  and 

will  oontei 
poraneons. 


more  easily  rebutted.     ffoHock  v.  Wiggins,  39  Ch.  D.  142.  wiUoontem- 


II. — ^Ademption. 

A.  Ademption  of  Portions, 

Ademption  is  based  upon  the  presumption  that  a  father  Principle  of 
or  person  in  loco  parentis  does  not  intend  to  provide  double  ^"P^^'^- 
portions  for  his  children.  If,  therefore,  he  gives  a  child  a  legacy 
or  a  share  of  residue  by  will,  and  subsequently  provides  a 
portion  for  the  child,  the  gift  by  will  is  adeemed  either  wholly 
or  in  part  according  as  the  subsequent  gift  is  equal  to  or 
exceeds,  or  is  less  than  the  portion  provided  by  the  will. 
Pi/m  V.  Locki/er,  5  M.  &  Cr.  29  ;  Montejiore  v.  Guedalla^  1 
D.  F.  &  J.  93  ;  In  re  Lacon:  Lacon  v.  Lacon,  (1891)  2  Ch.  482. 

Where  there  is  an  absolute  and  a  settled  gift,  a  subsequent 
settlement  adeems  the  settled  gift  first.     Montejiore  v.  Gxiedalla, 

1  D.  F.  &  J.  93;   In  re  Fnrness;  Furness  v.   Stalhartt,  (1901) 

2  Ch.  346. 

The   doctrine  has  been   applied  where   a  father  made  an  Appointed 
appointment  by  will  under  a  special  power  and  subsequently 
by  deed  appointed  to  one  of  the  appointees  under  the  will. 
Montague  v.  Montague,  15  B.  565  ;  see  In  re  Ashton ;  Ingram  v. 
Papillon,  (1897)  2  Ch.  574;  (1898)  1  Ch.  142. 

The  doctrine  is  only  applied,  as  well  in  the  case  of  a  legacy  Doctrine  not 
as  of  a  share  of  residue,  against  a  child  in  favour  of  other  favour  of 
children  and  not  in  favour  of  a  widow  or  stranger.    Meinertzageii  ^tra^^^"- 
V.  Walters,  7  Ch.  670  ;  In  re  Heather ;  Pumfrey  v.  Fryer,  (1906) 
2  Ch.  230. 

The  doctrine  does  not  apply  to  a  devise  of  land.     Davys  v.  Devise  of 
Boucher,  3  T.  &  C.  Ex.  397.  ^""^^ 

Inasmuch  as  ademption  arises  from  acts  subsequent  to  the  Ademption 
will,  the  will  itself  throws  no  light  upon  the  intention  of  the  of^con^uo- 
subsequent  act.  **®°' 

Therefore,  where  the  subsequent  portion  is  given  through  the 
medium  of  a  covenant  to  pay  a  sum  of  money,  the  fact  that  the 
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will  directs  the  testator's  debts  to  be  paid  out  of  his  residuary 
estate,  is  of  no  importance  upon  the  question  of  ademption. 
Cooper  V.  Macdonaldy  16  Eq.  258. 

A  legacy  or  share  of  residue  given  to  a  child  by  will  is 
presumed  to  be  a  portion.  The  principal  contest  in  the  cases 
has  therefore  been  as  to  whether  the  subsequent  gift  was  in  the 
nature  of  a  portion  or  not. 

The  question  is  one  of  fact  to  be  considered  upon  all  the 
circumstances  of  the  case.  Kirk  v.  EddoireSy  3  Ha.  509  ;  In  re 
Lacon :  Lacon  v.  Lacon,  (1891)  2  Ch.  482  ;  In  re  Scott:  Langton 
V.  Scott,  (1903)  1  Ch.  1. 

The  simplest  case  of  a  portion  is  a  gift  upon  marriage,  but  it 
is  not  necessary  that  the  gift  should  be  made  on  marriage  or 
any  other  special  occasion.     Leighton  v.  Leighton,  18  Eq.  458. 

A  settlement  made  upon  a  legatee  adeems  a  gift  by  will, 
though  the  trusts  of  the  will  and  settlement  are  different. 

Thus,  an  absolute  gift  by  will  is  adeemed  by  a  settlement  of 
property  to  be  held  on  the  usual  trusts  of  a  marriage  settlement. 
Lord  Durham  v.  Wharton,  3  CI.  &  F.  146;  Stevemon  v.  Masson, 
17  Eq.  78;  Edg worth  v.  Johnston,  I.  R.  11  Eq.  326. 

And  a  sum  given  to  a  daughter's  husband  in  consideration 
of  his  making  a  settlement  upon  her  or  for  the  purposes  of 
the  marriage — for  instance,  to  furnish  a  house — ^is  an  ademp- 
tion of  a  legacy  to  the  daughter.  Lord  Durham  v.  WhartoUy  3 
CI.  &  F.  146 ;  Nevin  v.  Drysdale,  4  Eq.  617. 

Conversely,  a  legacy  to  a  child  for  life  with  remainder  to  her 
children  will  be  adeemed  by  a  gift  to  the  child  absolutely  (a) ; 
and  also  by  a  settlement  containing  the  usual  trusts  of  a 
marriage  settlement,  even  though  the  settlor  may  reserve 
to  himself  an  ultimate  interest  in  default  of  issue  of  the 
marriage  (ft).  Ktrk  v.  Eddoires,  3  Ha.  509  (a) ;  Cooper  v. 
Macdonald,  16  Eq.  258  (6). 

The  fact  that  the  settlement  directs  that  the  settled  sum  is  to 
be  taken  in  satisfaction  of  a  sum  which  would  not  otherwise 
have  been  satisfied  does  not  prevent  the  settled  sum  from 
adeeming  gifts  made  by  the  will  of  the  settlor.  Earl  of  Durham 
v.  Wharton,  3  Q.  &  F.  146. 


ADEMPTION  OP  PORTIONS.  769 

A  legacy  of  10,000/.  by  a  person  in  loco  parent ia,  followed  by   Chap.  LVIII. 
a  gift  over  to  a  charity,  if  the  legatee  should  have  no  children,  Oift  over 
is  adeemed  both  as  regards  the  legatee  and  the  chanty  by  a  as  well, 
transfer  of  10,000/.  Consols  to  the  legatee  in  the  testator's 
lifetime.     Twining  v.  Powelly  2  Coll.  262. 

An  annuity  may  or  may  not  be  a  portion.  If  it  is  in  the  Annuity 
nature  of  a  permanent  provision  for  a  child  it  will  be  (a).  On  portion, 
the  other  hand,  if  it  is  only  a  temporary  provision  in  the  nature 
of  maintenance,  it  will  not  (6).  Kircudbright  v.  Kircudbrighty 
8  Ves.  61  ;  Dawson  v.  Datcson,  4  Eq.  504  {a)  ;  Edwards  v. 
Freeman,  2  P.  W.  436 ;  Watson  v.  Watson,  33  B.  574 ;  Hatjield 
v.  Minet,  8  Gh.  D.  136  (b). 

In  order  to  adeem  a  gift  by  will,  the  property  afterwards  Property 
given  must  be  of  the  same  kind  as  that  given  by  will.  bTS^Se 

Therefore  a  legacy  is  not  adeemed  by  a  gift  of  a  share  of  that  given 
stock-in-trade.     Holmes  v.   Holmesy  1   B.   C.   C.  555 ;   In  re  ^^  ^^' 
Jaques:  Hodgson  v.  Braisby,  (1903)  1  Ch.  267. 

But  a  legacy  or  share  of  residue  may  be  adeemed  by  a  Dissimilarity 

settlement  of  Consols  and  of  stock  of  a  railway  company  (a),  property 

or  by  a  share  in  a  business  which  is  to  be  taken  as  so  much  ^/~!?  "^^ 
•^  given. 

money  (6).  Watson  v.  Watson,  33  B.  574 ;  Leighton  v.  Leighton^ 
18  Eq.  459  (a) ;  In  re  Laices;  Lawes  v.  Lawes,  20  Ch.  D.  81 ; 
In  re  Vickers ;  Vickers  v.  Tickers,  37  Ch.  D.  525 ;  see  In  re 
Jaques;  Hodgson  v.  Braishy,  (1903)  1  Ch.  267  (i). 

A  legacy  has  been  held  not  adeemed  by  a  contingent  portion,  Contingent 
such  as  a  bond  conditioned  for  payment  of  a  sum,  if  the  legatee  ^    **^ 
should  marry  in  the  testator's  life  with  his  consent  or  survive 
him.     Spinks  v.  Robim,  2  Atk.  491 ;   see  Crompton  v.  5Iflfe,  2 
P.  W.  653. 

Payments  to  a  daughter  on  marriage  of  600/.  or  300/.  (a),  or  What  pay- 
1,000/.  stock  (6),  or  to  her  husband  of  400/.  for  furnishing  ((;),  andwiUnot 
have  been  held  to  adeem  legacies  to  the  daughter ;  on  the  other  •^^®™* 
hand,  small  occasional  sums  and  a  small  allowance  of  60/.  a 
year  (d),  and  100/.  for  an  outfit,  and  a  gift  of  400/.  to  the 
husband  of  a  daughter  (^),  have  been  held  not  to  adeem  a  legacy 
to  a  daughter.     Schofield  v.  Heap,  27  B.  93  {a) ;    Watson  v. 
Watson,  33   B.  674  (6) ;    Nevin  v.   Drysd^le,  4  Eq.  517  (r) ; 
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Chap.  LYin.  Schqfield  v.  Heap^  sftpra ;   Watson  v.  Wataofij  supra  (rf) ;  RatenS' 

croft  V.  Jones,  32  B.  669;  4  D.  J.  &  S.  224(e). 
^fl^epoe  in        There  is  no  ademption  if  the  persons  taking  the  gift  by  will 
and  the  portion  are  different. 

Therefore,  a  gift  to  a  daughter's  husband  on  the  marriage, 
though  expressed  to  be  a  portion,  vnll  not  adeem  a  gift  by  will 
to  the  daughter  absolutely,  or  to  her  for  life,  with  remainder  to 
her  children.  Ravenscroft  v.  JoneSy  32  B.  669 ;  4  D.  J.  &  S. 
224  ;  Cooper  v.  Macdonald,  16  Eq.  258. 

And  if  there  is  a  substitutional  gift  to  the  issue  of  a  child 
dying  before  the  testator,  the  gift  to  the  issue  is  not  adeemed 
by  a  loan  made  to  a  parent  who  predeceased  the  testator.  Rose 
V.  Rofjcrs,  39  L.  J.  Ch.  791. 
How  property  For  the  purpose  of  ademption  the  property  afterwards  given 
is  to  be  valued  as  at  the  time  of  gift  less  estate  duty,  if  any, 
and  an  annuity  is  to  be  valued  as  at  the  same  time.  Watson 
V.  Watson^  33  B.  574 ;  Kircudbright  v.  Kircudbright^  8  Ves. 
51 ;  see  Hatfield  v.  Minet,  8  Ch.  D.  136;  In  re  Beddington ; 
Micholls  V.  Samuel,  (1900)  1  Ch.  771. 
Effect  o<  A  codicil  republishing  the  will  does  not  alone  revive  an 

adeemed  adeemed  legacy,  but  it  is  a  fact  which  cannot  be  left  out  of 

^^^'  consideration.     Poicys  v.   MansfieUf,   3   M.   &   Cr.   359,   376; 

Ravenscroft  v.  Jones,  4  D.  J.  &  S.  224 ;  In  re  Scott ;  Langton  v. 
Scott,  (1903)  1  Ch.  1,  14. 
Adyanoee  An  advance  made  before  the  date  of  the  will,  will  not  operate 

the  date  of       &ts  an  ademption  in  the  absence  of  a  special  agreement  that  it 
^®  ^^-  shall.     Upton  v.  Prince,  Ca.  t.  Talb.  71 ;  In  re  Peacock's  Estate, 

14  Eq.  236 ;  Tai/lor  v.  Carticright,  41  L.  J.  Ch.  529. 


B.  Advancement  under  Statute  of  iHstributions. 

AdTancement  The  question  of  '^  advancement  by  portion ''  also  arises  under 
nndOT^^Statnte  the  Statute  of  Distributions  (22  &  23  Car.  II.  c.  10),  s.  5,  as 
of  Diiitribu-     regards  children  of  the  intestate.     In  re  Gist :  Gist  v.  TimbnU, 

(1906)  2  Ch.  280. 
When  ▲ct  That  section  does  not  apply  where  there  is  an  intestacy  as  to 

the  beneficial  interest  in  a  part  of  the  testator's  property.     But 
it  applies  to  cases  where  there  is  a  will,  which  is  wholly  inopera- 
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tive.     Harte  v.  Meredith,  13  L.  E.  Ir.  341 ;  In  re  Ford:  Ford  Chap.  LVIII. 
V.  Ford,   (1902)   1  Ch.  218;  (1902)  2  Ch.  605;  In  re  Rohy : 
EowUtt  V.  Neicington,  (1907)  2  Ch.  84. 

It  probably  does  not   apply  where  an  executor  becomes  a  Effect  of 
trustee  of  residue  undisposed  of  for  the  next  of  kin  by  virtue  of  acT^isso! 
the  Executors  Act,  1830  (11  Geo.  IV.  &  1  Will.  IV.  o.  40),  s.  1. 
In  re  Roby ;  Howlett  v.  Newington,  (1907)  2  Ch.  84. 

Under  the  Statute  of  Distributions  it  has  been  held,  that  the  What  are 
premium  stamp  and  expenses  upon  a  son  being  articled  to  a 
solicitor,  the  price  of  a  commission  and  outfit,  the  admission  fee 
at  an  Inn  of  Court,  and  the  price  of  plant  and  machinery  for 
starting  a  business,  are,  but  that  the  fee  of  a  special  pleader, 
the  price  of  outfit  and  passage  money  for  an  officer  going  to 
India,  and  contributions  to  a  clergyman's  housekeeping  expenses 
are  not  advances.  Boyd  v.  Boyd,  4  Eq.  305 ;  Taylor  v.  Taylor, 
20  Eq.  155. 

Payment  of  a  son's  debts  is  not  necessarily  an  advance,  but 
may  be  regarded  as  temporary  assistance.  In  re  Scott :  Langton 
V.  Scoit,  (1903)  1  Ch.  1,  approving  Taylor  v.  Taylor,  20  Eq. 
155,  and  disapproving  Boyd  v.  Boyd,  4  Eq.  305,  and  In  re 
Bhckley :  Bhckley  v.  Blockley,  29  Ch.  D.  250. 

The  heir-at-law  is  entitled,  notwithstanding  any  land  which  Rights  of 
he  shall  have  by  descent  or  otherwise  from  the  intestate,  to  an     ^  ^^' 
equal  part  in  the  distribution. 

The  heir  is  therefore  not  bound  to  account  for  freehold  or 
copyhold  land,  or  money  charged  on  land,  or  an  estate  pur  autre 
tie  given  him  by  the  intestate.  Edwards  v.  Freeman,  2  P.  W. 
440 ;  Chantrell  v.  Chantrell,  37  L.  T.  220 ;  Lyom  v.  Lyons,  (1903) 
1  Ir.  156. 

C.  Ademption  of  Legacy  given  for  a  Purpose, 

Where  a  legacy  appears  on  the  face  of  the  will  to  be  given  Legamee 
for  a  particular  purpose,  whether  to  a  stranger  or  not,  and  the  ^^J^ae  aro 
testator  afterwards  in  his  lifetime  provides  a  sum  of  money  for  J^^« 
that  purpose,  the  legacy  is  wholly  or  partially  adeemed  according  aatisfiee  the 

.  1        .  purpose. 

as  the  sum  so  provided  is  greater  than  or  equal  to  or  less  than 
the  legacy.  Deheze  v.  Mann,  2  B.  C.  C.  165,  519  ;  Monck  v. 
Monck,  1  Ba.  &  Be.  298  ;  Powys  v.  MansfieM,  3  M.  &  Cr.  359  ; 
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In  re  Pollock ;  Pollock  v.  Worrall,  28  Ch.  D.  552  ;  Griffith  v. 
Bourke^  21  L.  E.  Ir.  92  ;  In  re  Corbett  /  Corbett  v.  Lord  Cobham, 
(1903)  2  Ch.  326. 

The  same  principle  applies  where  the  legacy  is  stated  to  be 
given  in  fulfilment  of  a  moral  obligation  recognised  by  the 
testator.     In  re  Pollock,  supra. 

It  also  applies  though  the  legacy  is  not  stated  to  be  given  for 
a  particular  purpose,  but  is  by  law  presumed  to  be  so  given ;  for 
instance,  in  satisfaction  of  a  debt.  In  re  Fletcher :  Gillings  v. 
Fletcher^  38  Ch.  D.  373. 

A  legacy,  stated  to  be  given  for  several  purposes,  is  not 
adeemed  by  a  subsequent  gift  to  satisfy  one  of  those  purposes 
only.     Roome  v.  RonmCy  3  Atk.  181. 

A  legacy  given  for  the  sole  use  and  benefit  of  an  infant  is 
not  given  for  a  particular  purpose  within  the  rule.  In  re 
Smyihics:   Weyman  v.  Smythies,  (1903)  1  Ch.  259. 

A  legacy  of  200/.  to  the  testator's  wife  to  be  paid  within  ten 
days  after  his  decease  is  not  adeemed  by  a  gift  of  200/.  shortly 
before  the  death,  made  in  order  that  the  wife  might  have  the 
immediate  control  of  money.   Pankhurst  v.  Hotcelly  6  Ch.  136. 
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III.— Hotchpot  Clauses. 

In  many  cases  the  instrument  contains  a  direction  that 
advances  made  by  the  testator  are  to  be  brought  into  hotchpot. 
Numerous  questions  have  arisen  on  such  clauses. 

A  direction  that,  if  a  parent  should  during  his  life  advance 
or  pay  any  sum  for  the  benefit  of  his  children,  the  sums  are  to 
be  brought  into  account,  does  not  include  a  share  taken  under 
the  father's  intestacy  nor  benefits  given  by  his  will.  Ticiaden 
V.  Ttcinden,  9  Ves.  413 ;  Coopei'  v.  Cooper^  8  Ch.  813. 

The  proposition  supported  by  Leake  v.  Leake^  10  Ves.  476 ; 
Golding  v.  Havei^field,  13  Pr.  593 ;  M*C1.  345 ;  Fazakerley  v. 
Gillibrandy  6  Sim.  591,  that  a  gift  by  will  is  an  advancement  in 
the  life  of  the  testator  is  no  longer  law. 

But  the  direction  may  be  so  framed  as  to  include  gifts  by 
will,  for  instance,  if  the  reference  is  to  gifts  made  by  a  father 
"  in  his  lifetime  or  by  his  will "  or  "  in  his  life  or  at  his  death," 
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or  if  the  event  provided  for  is  if  the  father  should  have   Clutp.  LVIII. 
bestowed  or  given  portions  to  his  children  on  their  marriage, 
"or  otherwise  provided  for  them."    Papillon  v.  Papillofiy  11 
Sim.  642 ;  Rickman  v.  Morgatiy  1  B.  C.  C.  63 ;  2  B.  0.  C.  393 ; 
Leake  v.  Leake^  10  Ves.  477. 

And  a  direction  that  if  parents  should  in  their  lifetime 
"  settle,  give,  or  advance  "  unto,  for  or  upon  their  children,  has 
been  held  to  include  a  gift  by  will.  Onslow  v.  Michelle  18  Ves. 
490 ;  see  Golding  v.  Haverfield,  13  Pr.  593 ;  M^Q.  345. 

The  word  advance  primarily  refers  to  advance  of  money.  It  ^^J?",, 
is  not  appropriate  to  real  or  leasehold  property,  and,  unless  to  money, 
there  is  some  further  indication  of  intention  to  include  them,  a 
leasehold  house  given  to  a  son  and  real  estate  devised  to 
children  need  not  be  brought  into  account.  Doughs  v.  WilleSy 
7  Ha.  318;  Cooper  v.  Cooper,  8  Ch.  813;  In  re  Jaques; 
Hodgson  v.  Braishy,  (1903)  1  Ch.  267. 

Benefits  coming  to  the  children  under  a  post-nuptial  settle-  What  is  not 
ment  of  the  mother's  property,  or  under  a  deed  of  family  by  the  father, 
arrangement,  to  which  father  and  mother  are  parties,  are  not 
prim&  facie  advances  by  the  father.     Douglas  v.  Willes,  7  Ha. 
318 ;  Cooper  v.  Cooper,  8  Ch.  813. 

A  sum  paid  by  the  testator  under  a  guarantee  of  the  son's  What  axe 
account  is  an  advance  to  him ;  but  purchase-money  payable  by 
a  son  to  his  father,  which  does  not  become  due  till  after  the 
testator's  death,  is  not.  If  the  testator  proves  for  a  debt  in  the 
son's  bankruptcy  so  much  as  remains  unpaid  must  nevertheless 
be  brought  into  account.  Auster  v.  Powell,  1  D.  J.  &  8.  99 ; 
In  re  Whitehouse ;  Whitehouse  v.  Edicards,  37  Ch.  D.  683 ;  see 
Stlverside  v.  Silverside,  25  B.  340. 

1,000/.  given  to  a  husband  on  his  marriage  with  the  testator's  Gift  by  waj 
daughter  in  exchange  for  his  snuff-box,  was  held  not  given  o^"**^"*^®- 
by  way  of  marriage  or  advancement.     WClure  v.  Evans,  29  B. 
422. 

Where  the  income  of  a  legatee  was  directed  to  be  made  up  Dizeotion  to 
to  a  certain  amount,  the  legatee  to  certify  her  income  from  all  jjj^^^f 
sources,  it  was  held  that  the  legatee  was  not  bound  to  bring 
into  account  an  annuity  given  by  a  subsequent  testator  with  a 
direction,  that  it  was  not  to  be  taken  into  account,  but  was  to 
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be  a  clear  beneficial  addition.  In  re  Sedges*  Trmt  Estate^  18 
Eq.  419. 

As  to  how  the  income  ia  to  be  ascertained  in  such  a  case,  see 
Lady  Bateman  v.  Faber,  48  W.  E.  165. 

A  direction  to  deduct  a  sum  from  the  share  of  a  legatee  as 
an  equivalent  for  an  estate  given  to  him  fails  if  the  estate  is 
not  purchased.     Nugee  v.  Chapman,  29  B.  288. 

Under  a  direction  to  deduct  advances  made  to  a  legatee  by 
her  brothers  or  sisters,  debts  owing  from  the  legatee  to  her 
brothers  and  siBters  may  be  deducted  though  barred  by  the 
statute.     Pook  v.  Poole^  7  Oh.  17. 

On  the  other  hand,  a  declaration  that  a  legatee  indebted  to 
the  testator  is  to  accept  the  debt  as  part  of  his  share,  does  not 
apply  to  a  debt  discharged  by  a  composition  deed.  Chlds  v. 
Greenfield,  2  Sm.  &  G.  476. 

Where  the  testator  directed  certain  debts  and  interests  to 
be  deducted  from  the  share  of  a  beneficiary,  who  had  given 
bonds  to  secure  the  debts,  it  was  held,  that  the  whole  of  the 
debts  and  interest  must  be  deducted,  though  the  total  amount 
exceeded  the  penalty  of  the  bonds.  Mathetcs  v.  Keble,  3  Oh. 
691. 

Where  the  testator  directed  his  sons  to  pay  or  account  for 
debts  owing  to  him  before  they  should  receive  their  shares,  and 
the  share  of  a  son  was  settled  by  a  codicil,  it  was  held  that  a 
debt  due  from  the  son  was  to  be  brought  into  account  for  the 
purpose  of  division,  but  not  for  the  purpose  of  increasing  the 
amount  to  be  settled.     White  v.  Turner,  25  B.  505. 

Where  the  residue  was  given  to  the  testator's  children  by  a 
first  and  second  wife  to  vest  at  twenty-one,  with  a  direction 
that  if  the  children  by  the  first  wife  should  become  entitled  to 
another  fund  they  should  bring  it  into  hotchpot,  it  was  held 
that  the  hotchpot  clause  ceased  to  operate  when  the  eldest  child 
attained  twenty-one.     Stares  v.  Penton,  4  Eq.  40. 

Where  the  testator  directed  his  children,  who  were  his  resi- 
duary legatees,  to  bring  advances  into  hotchpot,  and  a  share 
given  to  one  of  the  children  was  revoked  and  lapsed,  it  was  held 
that  the  hotchpot  clause  applied  to  the  lapsed  share,  and  that 
the  son,  whose  share  was  revoked,  could  not  daim  as  next  of 
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kin,  without  bringing  advances  into  hotchpot,  but  not  so  as  to   Chap.  ivm. 
increase  the  widow's  share.     Stewart  v.  Stewarty  15  Oh.  D.  539. 

Under  a  clause  directing   a  child  to  bring  advances  into  Direotionaa 
hotchpot,  an  advance  to  a  child  cannot  be  brought  against  the  not  affect 
issue  of  the  child,  who  take  the  share  in  remainder  or  by  substi-  """®' 
tution.     Siirerside  v.  Silverside^  25  B.  340  ;  Heicitt  v.  Jardine, 
14  Eq.  58  ;  In  re  Gist:  Gist  v.  Timhrill,  (1906)  2  Ch.  280. 

But  where  the  issue  are  to  take  only  the  share  the  parent 
would  have  taken,  an  advance  which  the  parent  would  have  to 
bring  into  account  must  be  brought  into  account  against  the 
issue.     In  re  Scott ;  Langton  v.  Scott ,  (1903)  1  Ch.  1. 

Under  a  direction  to  bring  into  account  money  due  for  rent  iMrection  to 
or  otherwise,  the  rent  of  land,  to  which   a  beneficiary  has  i^^^^t. 
acquired  a  good  title   against  the  testator    under  the  Beal 
Property  Limitation  Acts,  1833  and  1874,  cannot  be  brought 
into  account.     In  re  Jolly;    Gathercole  v.   Norfolk^   (1900)  2 
Ch.  616. 

A  direction  to  deduct  advances  from  shares  of  residue  does 
not  affect  a  residuary  legatee's  right  to  a  general  legacy  given 
by  the  will.     Smith  v.  Crahtree,  6  Ch.  D.  591. 

Under    the    ordinary    hotchpot    clause    with    reference    to  Direction  aa 
appointed  shares,  life  and  reversionary  interests  must  be  brought  ahweeT"* 
into  account.     Rucker  v.  Schokfield^  1  H.  &  M.  36 ;  Bales  v. 
DrakCy  1  Ch.  D.  217. 

Where  an  estate  was  to  be  divisible  equally  if  below  and  un- 
equally if  above  a  certain  amount,  it  was  held  that  a  sum  which 
the  testator  covenanted  to  settle  on  a  daughter  and  which  she 
had  to  bring  into  hotchpot,  must  be  brought  into  account  in 
ascertaining  the  value  of  the  estate.     Fox  v.  Fox^  11  Eq.  142. 

Where  the  testator  gave  his  residue  to  his  son  and  daughter  Effect  of 
equally,  and  directed  any  sum  which  he  had  agreed  to  give  on  ^^ttlodwim 
the  marriage  of  a  child  should  be  taken  in  satisfaction  of  the  ^  taken  as 

If.  part  of  share. 

share,  and  he  covenanted  to  settle  10,000/.  on  the  son's  marriage 
with  ultimate  reversion  to  himself  on  failure  of  issue,  which 
happened,  it  was  held  that  the  son's  estate  was  entitled  to  the 
settled  10,000/.,  subject  to  his  widow's  life  estate  under  the 
settlement,  that  the  daughter  must  receive  10,000/.,  and  that  the 
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Ohftp.  ITin.  residue  of  the  estate  was  divisible  equally  between  the  son  and 

daughter.     JFheeler  v.  Humphreys,  (1^98)  A.  C.  506. 
SeTenlfondt       As  a  general  rule,  where  several  funds  are  settled  by  one 

Mid  one  ,  , 

hotohpot         instrument  and  there  is  a  hotchpot  clause,  an  appointee  of  one 
"^*  fund  cannot  claim  an  unappointed  share  of  the  other  funds 

without  bringing  the  fund  appointed  to  him  into  hotchpot, 
unless  there  is  a  clear  indication  of  intention  that  the  funds  are 
to  be  treated  as  separate.  In  re  Marquis  of  Bristol :  Earl  Grey 
V.  Grey,  (1897)  1  Ch.  946 ;  Hutchinson  v.  Tottenham,  (1898)  1 
Ir.  403 ;  (1899)  1  Ir.  344. 

And  where  a  fund  is  settled  by  a  will  with  a  hotchpot  clause, 
and  then  other  funds  are  settled  by  the  same  will  upon  the 
same  trusts  by  reference,  there  is  to  be  pnmd  facie  one  hotchpot 
clause  applicable  to  the  three  funds,  and  not  a  separate  hotchpot 
clause  applicable  to  each  fund.  Re  Perkins :  Perkins  v.  Bagot^ 
67  L.  T.  743. 

On  the  other  hand,  where  by  a  will  funds  are  directed  to  be 
held  upon  the  same  or  similar  trusts  as  funds  settled  by  a  settle- 
ment, a  separate  hotchpot  clause  must  be  applied  to  the  fund 
settled  by  reference.  Montague  v.  Montague,  15  B.  565 ;  Be 
North:  Meates  v.  Bishop,  76  L.  T.  186. 

Inoorrect  Where  a  testator  recites  that  a  certain  amount  has  been  lent, 

to  advaoM  to  ^^  advanced  by  him  to  a  legatee  and  directs  that  amount  to  be 
beaoooimted    accounted  for  against  the  legacy  and  the  amount  mentioned 

has  not  in  fact  been  lent  or  advanced,  the  legatee  is  nevertheless 

bound  by  the  recital  and  must  bring  that  amount  into  account. 

Quehampton  v.  Going,  24  W.  R.  917;   In  re  Wood;    Ward  y. 

Wood,  32   Ch.  D.  517;  see  Burrowes  v.   Lord   Clonbrock,   27 

L.  R.  Ir.  538. 

On  the  other  hand,  where  there  is  a  similar  recital  and  the 
testator  directs  that  the  amount  mentioned  or  so  much  thereof  as 
shall  be  owing  shall  be  brought  into  account,  the  intention  is 
that  the  legatee  shall  only  account  for  the  amount  actually 
owing  or  advanced.  In  re  Taylor^ s  Estate  ;  Tomlin  v.  Underhay, 
22  Ch.  D.  495 ;  In  re  Kehey ;  Woolley  v.  Kelsey,  (1905)  2  Ch. 
465,  where  In  re  Aird^s  Estate ;  Aird  v.  Quick,  12  Ch.  D.  291, 
was  not  followed. 


HOTCHPOT  CLAUSES.  777  - 

Entries  made  subsequent  to  the  date  of  the  will  cannot  be  in-   Chap.  LVin. 
oorporated  into  it,  and  made  binding  on  the  legatee,  though  Entries 
they  are  admissible  as  evidenoe  that  advances  were  made  by  the  date  of  will, 
testator.     Smith  v.  Condery  9  Ch.  D.  170  ;   Whateky  v.  SpooneVy 
3  K.  &  J.  542 ;  see  Be  Coyte ;  Coyte  v.  Coyte^  56  L.  T.  510. 

Where  advances  are  directed  to  be  brought  into  account 
evidence  is  not  admissible  to  show  that  the  testator,  some  time 
after  an  advance,  had  written  off  a  portion  of  the  advance  as  a 
gift.     Smith  V.  Conder,  9  Ch.  D.  170. 

Where  a  testator  directed  advances  appearing  in  a  specified 
book  to  be  taken  into  account,  and  subsequently  destroyed  the 
book,  it  was  held  that  no  advances,  whether  made  before  or 
after  the  will,  were  to  be  taken  into  account.  Re  Coyte^ 
supra. 

According  to  some  of  the  cases,  where  there  is  a  direct  gift  iDtereat  on 
and  advances  made  by  the  testator  are  directed  to  be  deducted  ^*^°^- 
from  a  legatee's  share,  interest  at  4  per  cent,  on  such  advances 
must  be  computed  from  the  testator's  death.  Andretcs  v.  George y 
3  Sim.  39*i ;  Hilton  v.  Hiltony  14  Eq.  468 ;  Field  v.  Sewardy 
5  Ch.  D.  •  538 ;  In  re  Davy ;  HolKngstcorth  v.  Daryy  W.  N. 
(1907)  210,  rev. ;  In  re  Whitoford;  Inglis  v.  Whitofordy  (1903) 
1  Ch.  889  ;  see  Poole  v.  Poole,  7  Ch.  17. 

The  Court  of  Appeal  has  recently  laid  down  another  mode  of 
working  out  the  rights,  where  the  residue  subject  to  an  annuity 
was  given  to  six  children,  and  the  shares  were  settled  and  there 
was  a  direction  to  bring  advances  into  hotchpot.  For  the 
purpose  of  ascertaining  the  share  of  each  child  the  advances  were 
added  to  the  residue,  and  when  the  share  was  ascertained  the 
income  was  divided  in  proportion  to  the  value  of  the  shares,  the 
income  of  each  child  being  charged  with  one-sixth  of  the 
annuity.     In  re  Hargreaves ;  Hargreaves  v.  HargreaveSy  88  L.  T. 

100. 

If  the  testator  directs  the  advances  to  be  deducted  with 
interest  at  5  per  cent.,  interest  at  that  rate  will  be  computed 
down  to  the  testator's  death  and  at  3  per  cent,  from  that  date. 
Stemrt  v.  Stewart,  15  Ch.  D.  539. 

If  the  time  of  distribution  is  postponed  advances  carry  interest 
only  from  the  time  of  distribution.     In  re  Bees :  Bees  v.  Oeorgey 
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Ch>p.  LVIlI  17  Oh.  D.  701;  In  re  Dallmeyer ;  Dallmeyer  v.  Dallmeyer^ 
(1896)  1  Ch.  372  ;  In  re  Lambert;  Middleton  v.  Moore,  (1897) 
2  Ch.  169. 

Where  a  testator  had  advanced  a  son  2,000/.  at  interest  and 
gave  his  residue  to  his  widow  for  life  with  remainder  to  his 
children,  a  direction  that  advances  to  the  children  were  to  be 
taken  in  part  satisfaction  of  their  shares  was  held  not  to  operate 
till  the  widow's  death,  so  that  the  son  was  compelled  to  pay  his 
interest  on  the  2,000/.  to  the  widow.  Limpm  v.  Arnold,  15 
a  B.  D.  300. 

In  the  case  of  appointments  under  powers  hotchpot  clauses 
will  not  be  implied. 

Appointment       Thus,  an  appointment  in  favour  of  an  object  "  as  and  for  her 

her  share."  share"  does  not  exclude  that  object  from  sharing  in  the 
unappointed  part,  though  the  sum  left  unappointed  is  such  as 
would  give  all  the  objects  equal  shares.  Wilson  v.  Piggottj 
2  Ves.  Jun.  351 ;  WombweU  v.  Hanrott,  14  B.  143  ;  Walmesky 
V.  Vaughan,  1  De  G.  &  J.  114. 

Share  in  lien        And  it  seems  a  direction  that  the  appointed  share  is  in  lieu  of 

of  olaima. 

all  claims  and  demands  of  the  donee  to  or  for  her  original  share 
in  the  trust  fund  will  not  exclude  her  from  the  unappointed 
part.     Ibster  v.  Cautley,  6  D.  M.  &  G.  65. 

On  the  other  hand,  an  appointment  to  one  object,  coupled 
with  a  declaration  that  the  donee  of  the  power  wishes  the  fund 
equally  divided,  may  amount  to  an  appointment  of  the  rest  of 
the  fund  to  the  other  objects.  Ihrtescue  v.  Gregor,  6  Ves. 
653. 

And  a  direction  for  accruer,  which  can  only  have  a  meaning 
on  the  supposition  that  the  fund  has  been  appointed  in  favour 
of  other  objects,  may  also  amount  to  an  appointment.  Fonter  v. 
Cautley,  6  D.  M.  &  G.  56. 

In  the  case  of  a  deed,  if  the  appointee  is  a  party  and  a  share 
is  appointed  to  him  in  lieu  of  his  share  in  the  fund,  the 
appointee  cannot  share  in  the  unappointed  part.  Clune  v. 
Apjohn,  17  Ir.  Ch.  25  ;  Armstrong  v.  Lynn,  I.  R.  9  Eq.  186. 

Under  a  gift  to  several  persons  as  A  shall  appoint  with  a 
gift  in  default  of  appointment  to  them  equally,  a  direction  to 
bring  advances  made  by  the  testator  into  hotchpot  applies  only 
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to  the  unappointed  portion  of  the  fund.     Brocklehurst  v.  Flint,    Chap.  LVIII. 
16  B.  100. 

A  sum  raised  for  an  object  of  the  power  under  an  advanoe- 
ment  clause,  where  the  donee  of  the  power  exercises  it  fully, 
is  taken  out  of  the  appointed  fund,  and  is  not  to  be  brought 
into  hotchpot.  In  re  Fox;  Wodehoiiae  v.  Fhx,  (1904)  1  Ch. 
480. 
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INTERESTS    UNDISPOSED    OF. 


Lapse. 


Cliap.  uz. 


Doctrine  of 
lapae. 


Gonfirmation 
by  oodidl. 


Gift  to 
tenants  in 
common  by 
name. 

Direotion 

preyenting 

lapse. 


Person  dead 
at  date  of 
will. 


Portions  of  a  testator's  property  may  be  undisposed  of, 
either  because  the  disposition  attempted  by  him  has  failed,  or 
because  no  disposition  has  been  attempted. 

A  devise  or  legacy  lapses  by  the  death  of  the  deyisee  or 
legatee  before  the  testator,  or  even  before  the  date  of  the  will. 
ElUott  V.  Davenport,  1  P.  W.  83 ;  2  Vem.  581 ;  Maybank  v. 
Brooksy  1  B.  C.  C.  84. 

Confirmation  by  codicil  of  a  will  containing  a  legacy  to  a 
legatee,  her  executors  and  administrators,  where  the  legatee 
has  died  since  the  date  of  the  will,  does  not  prevent  a  lapse  or 
give  the  legacy  to  the  executors  of  the  legatee.  Hutcheson  v. 
Hammond,  3  B.  C.  C.  127 ;  Maybank  v.  Brooks,  I  B.  C.  C.  84. 

Where  the  gift  is  to  several  named  persons  as  tenants  in 
common,  the  shares  of  any  who  die  before  the  testator  lapse. 
Page  v.  Page,  2  P.  W.  489 ;  Peat  v.  Chapman,  1  Ves.  Sen.  542. 

If  there  is  a  gift  to  four  persons  followed  by  a  gift  over,  if 
only  one  survives,  to  that  one,  there  is  no  lapse,  though  three 
out  of  the  four  survive  the  testator.  In  re  Raddiffe ;  Young  v. 
Beale,  51  W.  R  409. 

Where  there  was  a  gift  of  a  residue  to  a  class  and  A, 
followed  by  a  direction  that  ^^  the  same  shall  be  vested  legacies 
at  the  time  of  my  decease,"  it  was  held,  that  these  words  meant 
that  the  residue  was  to  be  divided  between  those  legatees  who 
survived  the  testator.  In  re  Featherstone^s  Tnists,  22  Ch.  D. 
Ill ;  see,  too,  Clark  v.  Phillips,  17  Jur.  886. 

Possibly,  if  one  of  the  named  persons  is  shown  on  the  face 
of  the  will  to  be  dead  at  the  date  of  the  will,  the  fund  would 
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be  divisible  among  the  others.     Clarke  v.  Clemmam^  36  L.  J.     Cliap.  Lix. 
Ch.  171. 

So  a  devise  by  A  to  the  uses  of  B's  will  can  only  take  effect 
in  favour  of  those  devisees  of  B  who  survive  A,  Cuhha  v. 
Cheese^  7  Ha.  245. 

The  doctrine  of  lapse  applies  to  a  power  of  appointment  Power  of 
exercised  by  will,  and  the  appointee  must  survive  the  donee  of  ^PP®"**"'^ 
the  power  in   order  to   take.     Duke  of  Marlborough  v.  Lord 
GodolphiUy  2  Ves.  Sen.  61 ;  Freeland  v.  Pearson^  L.  R.  3  Eq. 
658 ;  In  re  Suaanni^s  Trusts^  47  L.  J.  Ch.  65. 

An  appointment  by  will  in  accordance  with  a  covenant  is 
subject  to  the  ordinary  rule  as  to  lapse.  Re  Brookman^a  Trusty 
5  Oh.  182 ;  see  Jems  v.  Wolferstan,  18  Eq.  18. 

Where  a  testator  by  his  will  creates  a  power  to  appoint  a  Power  to 
class,  it  has  been  said  that  the  death  of  any  member  of  the  class  oFsome  oftiie 
in  the  testator's  lifetime  destroys  the  power  pro  tanto.    See  o^J©^**- 
Reade  v.  Beade,  5  Ves.  744. 

But  the  death  of  any  members  of  the  class  after  the  testator's 
death  in  the  lifetime  of  the  donee  of  the  power  does  not  affect 
the  power,  which  may  be  exercised  as  to  the  whole  in  favour  of 
the  survivors.  There  is  no  distinction  for  this  purpose  between 
a  power  to  appoint  to  a  class  and  a  power  to  appoint  to  named 
individuals,  with  a  gift  to  them  nominatim  in  default  of 
appointment.  Boi/le  v.  Bishop  of  Peterborough^  1  Ves.  Jun. 
299 ;  Ricketts  v.  Loftus,  4  T.  &  0.  Ex.  519 ;  Paske  v.  Kaselfoot, 
33  B.  125;  In  re  Ware;  Cumberlege  v.  Cumberlege-Ware,  45 
Ch.  D.  269. 

A  gift  to  a  debtor  of  his  debt,  though  the  debt  be  given  to  Gift  to 
him,  his  executors  and  administrators,  with  a  direction  to  hand 
over  the  securities  to  him,  is  in  effect  a  legacy,  and  lapses 
by  the  death  of  the  debtor  in  the  testator's  lifetime.  It  is 
immaterial  whether  the  debt  is  given  or  forgiven.  Toplis  v. 
Bakery  2  Cox,  118 ;  Ulliott  v.  Davenport,  1  P.  W.  83 ;  2  Vem. 
521 ;  Maitland  v.  Adair,  3  Ves.  231 ;  Izon  v.  Butler,  2  Pr.  34. 

Possibly  a  general  direction  to  hand  over  the  security  to  be . 
cancelled  might  release  the  debt,  whether  the  debtor  survives 
the  testator  or  not.     Sibthorp  v.  Moxom,  3  Atk.  580 ;    1  Ves. 
Sen.  49 ;  see  South  v.  Williams,  12  Sim.  566. 
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Chap.  LIX.        A  gift  to  a  creditor  of  the  amount  of  his  debt,  if  the  debt  is 

Legacy  to  a     barred  bj  the  statute  or  has  been  discharged  by  a  oomposition 

deed,  is  mere  bounty.     It  is  a  legacy,  and  has  no  priority  over 

other  legacies.     Coppin  v.  Coppiny  2  P.  W.  291,  296  ;   Turner 

V,  Martin,  7  D.  M.  &  G.  429. 

It  would  seem,  that  in  an  ordinary  case  such  a  gift  would 
be  subject  to  lapse,  like  any  other  gift.  It  has  been  lately 
suggested,  that,  if  upon  the  construction  of  the  will  it  appears 
that  the  testator  clearly  intended  not  to  give  a  mere  bounty 
to  the  legatee,  but  to  discharge  what  he  regarded  as  a  moral 
obligation,  whether  it  were  legally  binding  or  not,  and  if  that 
obligation  still  exists  at  the  testator's  death,  there  is  no  necessary 
failure  of  the  testator's  object  merely  because  the  legatee  dies 
in  the  testator's  lifetime;  and  therefore  death  in  such  a  case 
does  not  cause  a  lapse.  This  doctrine  is  novel,  and  may  possibly 
be  too  widely  stated,  if  it  is  intended  to  apply  to  anything  but 
debts.     Sfevefis  v.  King,  (1904)  2  Ch.  30. 

The  cases  go  no  further  than  this,  that  the  testator  may 
express  his  intention  that  a  direction  to  pay  certain  debts, 
which  have  been  released  or  discharged,  is  to  include  the  debts 
owing  to  persons  who  predecease  him. 

For  instance,  he  may  direct  to  be  handed  over  to  the  official 
manager  in  a  bankruptcy,  which  occurred  twenty-nine  years 
before  the  date  of  the  will,  so  much  money  as  will  make  up  a  divi- 
dend of  20«.  in  the  pound  on  debts  proved  in  the  bankruptcy  (a), 
or  he  may  direct  a  fund  to  be  divided  between  such  of  the 
creditors  of  Lockey  &  Gamon  as  are  contained  in  a  schedule 
according  to  the  amount  of  their  debts  where  the  schedule 
contained  debts  due  to  firms  and  to  the  executors  of  different 
persons  (6),  or  upon  the  construction  of  the  will  it  may  be  that 
the  estates  of  deceased  creditors  are  intended  to  be  benefited  (c). 
In  re  Soirerbi/'s  Trust,  2  K.  &  J.  630 ;  Turner  v.  Martin,  7 
D.  M.  &  G.  429  (a) ;  Williamson  v.  Naylor,  3  T.  &  C.  Ex.  208  {b) ; 
Philips  V.  Philips,  3  Ha.  281  (c). 

Effect  of  a  A  declaration,  that  a  legacy  shall  not  lapse,  is  not  sufficient  to 

agiuat^Urose.  P^®^®'^^  lapse,  unless  it  is  clear  that  it  is  to  go  to  the  estate  of 

the  legatee  in  the  event  of  his  death.     Pickering  v.  Stamford^ 
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3  Ves.  493  ;  Johnson  v.  Johnson^  4  B.  318 ;   Undericood  v.  Wing^    Chap.  LIX. 

4  D.  M.  &  G.  663 ;  see  Wilder's  Trusts,  27  B.  418. 

But  a  gift  to  A.  and  his  executors  or  administrators  with  a 
direction  that  the  legacy  is  not  to  lapse  has  been  held  sufficient. 
Sibley  v.  Cook,  2  Atk.  572. 

On  the  other  hand,  in  the  case  of  a  gift  in  similar  terms, 
a  direction  that  the  legacy  was  to  vest  from  the  date  of  the  will 
was  held  insufficient  to  prevent  lapse.  Brotaie  v.  Hope,  14 
Eq.  343. 

Where  a  testator  gave  his  residue  to  A  and  B  and  in  case  of 
their  decease  to  their  executors,  and  A  predeceased  the  testator, 
having  given  her  residue  to  him,  it  was  held  that  the  moiety 
given  to  A  lapsed.     In  re  Valdez's  Trusts,  40  Oh.  D.  159. 

The  interest  of  persons  taking  in  default  of  appointment  does  Interests  of 
not  fail  by  the  death  of  the  donee  of  the  power  before  the  S^in 
testator.     Hardwick  v.    Thurston,   4   Euss.   380 ;    Edwards  v.  fppo^\^'ent. 
Saloway,  2  Ph.  625  ;  Nichols  v.  Ilavihmd,  1   K.   &  J.   504 ; 
Kellett  V.  Kellett,  I.  E.  5  Eq.  298. 

The  interests  of  those  taking  in  remainder  do  not  fail  by  the  Interests  of 

• 

death   of  the  tenant  for  life  before  the  testator.     But  if  an  remaindCT  not 
absolute  interest  is  given  and  the  testator  then  proceeds  to  settle  a^e^ted  by 
the  share,  the  question  is  whether  what  is  settled  is  a  share  to  Hfe  interest, 
which  the  legatee  has  become  entitled  by  surviving  the  testa-  ^^''l^® 
tor  (a),  or  whether  the  settlement  is  of  the  share  which  the  settled, 
legatee  would  have  taken  if  he  or  she  had  survived  (6).      In  the 
former  case  the  gift  fails  if  the  legatee  dies  before  the  testator, 
in  the  latter  case  it  does  not.     Steicart  v.  Jones,  3  De  G.  &  J. 
532 ;  In  re  Roberts ;  Tarleton  v.  Bruton,  27  Oh.  D.  346 ;  30 
Oh.  D.  234  (a)  \  In  re  Speahnan ;    JJmworth  v.    Speakman,  4 
Oh.  D.  620 ;  In  re  Pinhorne :  Moreton  v.  Hughes,  (1894)  2  Oh. 
276;  InreFowcU:  Campbell  v.  Campbell,  (1900)  2  Oh.  525; 
In  re  Whitmorc;  Walters  v.  Harnson,  (1902)  2  Oh.  66  (6). 

It  is  clear  that  a  gift  to  A  or  his  executors  for  the  benefit  of  Whether  a 
his  estate,  after  a  life  interest,  or  where  the  payment  is  postponed,  hU  executors 
will  fail  by  the  death  of  A  before  the  testator :  Bone  v.  Cook,  ^^  ^p^- 
M'Olel.  168;    13  Pr.  332;    Corbyn  v.   Frefich,   4  Ves.   418; 
Tidicell  V.  Ariel,  3  Mad.  403,  where  heirs  was  read  as  executors 
and  administrators.     Leach  v.  Leach,  35  B.  185. 
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Chap.  LIX. 


Charge  will 
not  fail  by  the 
death  of  the 
devisee 
•abjeot  to  the 
charge. 


EfTeotfl  of 
fleets.  32  and 
33  of  the 
Wills  Act  on 
the  doctrine 
of  lapse. 


Estate  duty. 


This  rule,  however,  does  not  apply  where  the  gift  is  to  A  or  his 
heirs  after  a  life  interest,  where  heirs  means  next  of  kin,  who 
take  benefioiallj  and  not  as  mere  representatives.  In  re  Porter* 9 
Trusts,  4  K.  &  J.  188. 

But  it  woidd  seem  a  direct  gift  to  A  or  his  executors,  if 
executors  is  construed  in  its  literal  sense,  would  not  lapse  by  A's 
death  before  the  testator.  See  Maxwell  v.  Maxwell,  I.  R.  2  Eq. 
478  ;  see,  however,  Aspinall  v.  Duckicorth,  35  B.  307  ;  and  antey 
pp.  347,  692. 

If  there  is  a  gift  to  A  charged  with  a  sum  payable  to  B,  the 
legacy  to  B  does  not  lapse  by  the  death  of  A  before  the  testator. 
Wigg  V.  Wigg,  1  Atk.  382 ;  Hilk  v.  Wirley,  2  Atk.  605 ;  Oke  v. 
Heathy  1  Ves.  Sen.  134. 

But  the  legacy  would  fail  if  the  gift  to  A  is  adeemed  or 
revoked.     Coicper  v.  Mantell,  22  B.  223. 

And  where  land  was  devised  to  a  creditor  on  condition  that 
he  should  release  his  debt,  and  the  testator  declared  that  the 
debt  should  not  be  paid  out  of  residue,  the  debt  was  held  charged 
on  the  land,  though  the  creditor  predeceased  the  testator.  Tn  re 
Kirk :  Kirk  v.  Kirk,  21  Ch.  D.  431. 

Now,  by  sect.  32  of  the  Wills  Act,  a  devise  of  an  estate  tail 
will  not  lapse  if  there  are  at  the  death  of  the  testator  any  issue 
inheritable  under  the  entail. 

And,  by  sect.  33,  a  gift  of  real  or  personal  property  to  a  child, 
or  other  issue  of  the  testator,  will  not  lapse  if  any  issue  of  the 
devisee  or  legatee  survive  the  testator. 

The  section  applies  to  a  gift  to  a  child  dead  at  the  date  of  the 
will.     Wisden  v.  Wisden,  2  Sm.  &  G.  396. 

The  issue  surviving  the  testator  need  not  be  living  at  the 
death  of  the  devisee  or  legatee.  In  bonis  Parker,  1  Sw.  &  Tr. 
523. 

In  such  a  case  the  property  bequeathed  belongs  to  the  legatee, 
as  if  he  had  survived  the  testator,  and  passes  by  his  will. 
Johnson  v.  Johnson,  3  Ha.  157 ;  In  bonis  Parker,  1  Sw.  &  Tr. 
523  ;  Ee  Mason's  Will,  34  B.  494. 

And  estate  duty  is  payable  on  the  death  of  both  father  and 
son.  In  re  Scott,  (1901)  1  Q.  B.  229 ;  see  Lofxl  Advocate  v. 
Bogie,  (1894)  A.  C.  83. 
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If  the  devisee  dies  intestate,  her  husband  is  entitled  to  an    Chap.  Liz. 
estate  by  the  curtesy.     Eager  v.  Fumivally  17  Ch.  D.  115;  In 
re  Derbyshire;  Webb  v.  Derbyshire^  75  L.  J.  Ch.  95. 

If  the  legatee  devises  to  the  testator,  there  is  a  lapse,  and  the 
heir-at-law  and  next  of  kin  of  the  legatee  are  entitled.  In  re 
Hensler ;  Jones  v.  Hemler^  19  Ch.  D.  612. 

Property  preserved  from  lapse  by  this  section  is  not  within  Covenant  to 
a  covenant  to  settle  property  coming  to  the  legatee  during 
coverture.     Pearce  v.  Graham,  11  W.  E.  415;  32  L.  J.  Ch. 
359. 

Where  the  testator  directed  a  daughter's  share  to  be  settled 
if  she  survived  him,  and  she  predeceased  him  leaving  issue,  it 
was  held  that  the  direction  to  settle  applied  to  her  share.  In 
re  Hone's  Trusts,  22  Ch.  D.  663. 

Sect.  33  applies  to  gifts  under  general  powers  of  appointment,  S.  33  applies 

,  to  flpeneral  not 

though  there  is  a  gift  over  in  default  of  appomtment.     JSccles  to  special 
V.  Cheyne,  2  K.  &  J.  676.  ^'''^' 

It  does  not  apply  to  special  powers,  nor  to  cases  where  before 
the  Act  there  would  have  been  no  lapse ;  as,  for  instance,  gifts 
to  a  class,  even  though  in  the  events  that  happen  the  class  is 
reduced  to  one  person.  Griffiths  v.  Gale,  12  Sim.  354 ;  Freeland 
V.  Pearson,  L.  E.  3  Eq.  658 ;  Olney  v.  Bates,  3  Dr.  319 ;  Broume 
V.  Hammond,  Johns.  210;  Holyland  v.  Leicin,  26  Ch.  D.  266; 
In  re  Sir  E.  Harvey's  Estate;  Harvey  v.  Gillow,  (1893)  1  Ch. 
567. 

Nor  does  it  apply  where  A  exercises  a  power  of  charging  in 
favour  of  a  child,  conferred  on  him  by  the  will  of  B,  and  then 
dies  in  B's  lifetime.     Griggs  v.  Gibson,  14  W.  E.  538. 

These  sections  apply  to  the  interest  of  a  person  dying  before 
the  date  of  the  vdll,  but  after  the  Act  came  into  operation,  but 
not  to  a  person  dying  before  the  Act  came  into  operation. 
Winter  v.  Winter,  5  Ha.  306 ;  Mower  v.  Orr,  7  Ha.  473 ;  Wild 
y.  Reynolds,  5  N.  of  C.  1. 

In  the  case  of  gifts  to  a  class  as  tenants  in  common,  the  Doctrine  of  ' 
shares  of  members  of  the  class  dying  before  the  testator  do  case  of  gifts 
not  lapse  but  go  to  the  other  members  of  the  class. 

A  gift  to  the  children  of  A  as  tenants  in  common,  to  be 

T.W.  3  E 
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Chap.  tix.    vested  at  twenty-one,  is  in  effect  a  gift  to  the  children  who 
attain  twenty-one.     Re  Colhy*s  Trusts,  L.  R.  1  Eq.  496. 

A  direction,  that  the  shares  of  any  members  of  the  class, 
who  die  before  the  testator,  leaving  issue,  shall  not  lapse,  will 
not  have  the  effect  of  causing  the  shares  of  those,  who  die 
before  the  testator  without  issue  to  lapse.  Aspinall  v.  Ducktrortk, 
35  B.  307. 
Gift  to  a  class      Jt  is  immaterial,  that  the  class  may  be  so  determined  as  to 

inoapable  of  ^  ^  ^        "^  ^ 

increaao.  be  incapable  of  increase ;  as,  for  instance,  if  the  class  is  ''  my 
nephew  and  nieces  living  at  the  time  of  my  husband's  decease," 
as  tenants  in  common.  Dimond  v.  Bostock,  10  Ch.  358;  Lee  v. 
Pain,  4  Ha.  201,  250  ;  Leigh  v.  Leigh,  17  B.  605. 

No  person  And  no  person  incapacitated  from  taking  at  the  death  of  the 

incaoablo  at 

the  testator's  testator  is  looked  upon  as  a  member  of  the  class,  so  that,  for 
takinc^is  a  instance,  the  share  of  a  member  of  the  class  incapacitated  from 
™®™^°'       taking  because  he  witnessed  the  will,  goes  to  the  other  members. 

Young  V.  Danes,  2  Dr.  &  Sm.  167 ;  Fell  v.  Biddulph,  L.  E.  10 
C  P.  701  ;  In  re  Col  man  and  Jarrom,  4  Ch.  D.  165. 
Appointment       This  doctrine   does  not  apply  to  cases,  where  property  is 

to  object  not  .  ^\\  ,  i  .  t  i_ 

capable  of       appointed  under  a  power  to  objects  and  non-objeots.     In  such 

^*  cases,  the  objects  of  the  power  only  take  the  shares  they  would 

have  taken,  if  the  whole  appointment  had  been  valid  and  the 

rest  goes  as  in  default.     Harvey  v.  Stracey,  1  Dr.  137 ;  In  re 

Farncomhe's  Trusts,  9  Ch.  D.  652. 

But  where  by  will  under  a  power  property  is  appointed  to 
objects  of  the  power,  and  by  a  codicil,  which  does  not  purport 
to  revoke  the  will,  part  of  the  same  property  is  appointed  to 
non- objects,  the  original  appointment  takes  effect  over  the 
whole  property.  Duguid  v.  Fraser,  31  Ch.  D.  449 ;  In  re 
Wells'  Trusts :  Hardisty  v.  Wells,  42  Ch.  D.  646. 
Revocation  of  When  there  is  a  gift  to  a  class,  the  revocation  of  the  gift  to 
niomber^of  *  ouc  of  the  members  of  the  class  does  not  cause  a  lapse,  but  the 
whole  goes  to  the  other  members  of  the  class.  Shaw  v. 
MaeMahon,  4  D.  &  War.  431 ;  WKay  v.  M'Kay,  (1900)  1  Ir. 

213. 

And  a  gift  of  residue  to  several  persons  and  to  A  if  living, 
or  to  several  persons  and  to  such  of  the  children  of  A  as  are 
living  at  the  date  of  the  will,  does  not  lapse  as  to  the  share  of 


the  class. 


LAPSE.  787 

A  or  the  children  of  A,  if  A  is  dead  or  there  are  no  children    Chap.  Lix. 
living  at  the  date  of  the  will.     Re  JEornby,  7  W.  E.  729  ;  In 
re  Spiller:  Spiller  v.  Madge,  18  Oh.  D.  614;  see  Sanders  v. 
Ash/ord,  28  B.  609. 

A  gift  of  aliquot  shares  to  several  named  persons  as  tenants  Gift  of  aliquot 
in  common  is  not  a  gift  to  a  class,  and  the  shares  of  any  dying  named 
before  the  testator  lapse.      Cresswell  v.   Chealyn,  2  Ed.   123 ;  per«>M- 
Rnmsay  v.  Shelmerdine,  L.  R.  1  Eq.  129. 

Nor  is  a  gift  to  a  class  of  persons  **  before  mentioned,"  the 
persons  having  been  previously  named,  a  gift  to  a  cIms.  Re 
Gibson,  2  J.  &  H.  656. 

A  gift  to  "  the  five  daughters  "of  A,  or  to  "  my  nine  chil- 
•  dren,"  or  to  "  my  said  three  sisters,"  is  not  a  gift  to  a  class.    In 
re  Smith's  Trusts,  9  Ch,  D.  117 ;  In  re  Stansfield,  16  Ch.  D.  84 ; 
Orford  v.  Orford,  (1903)  1  Ir.  124. 

The  result  is  the  same  if  the  gift  is  to  a  class,  the  members  of 
which  are  then  named.     Bain  v.  LescJher,  1 1  Sim.  397. 

And  a  gift  to  my  wife's  brother  and  sister  and  my  brothers 
and  sister  equally,  when  the  testator  had  at  the  date  of  the  will 
three  brothers  *and  one  sister,  was  held  a  designatio  personarum, 
and  the  shares  of  two  brothers  who  died  before  the  testator 
lapsed.     Havergal  v.  Harrison,  7  B.  49. 

A  gift  to  "  my  executors  herein-named  "  has  been  held  a  gift  Whether  a 
to  a  class,  the  gift  being  attached  to  the  office,  and  therefore  executors  is 
passing  wholly  to  those  who  survive  to  perform  the  office.  J^p^* 
Knight  v.  Gould,  2  M.  &  K.  295  ;  see,  too.  Parsons  v.  Saffery,  9 
Pr.  578;  In  re  Maaiwell;  Rivers  v.  Curry,  (1906)  1  Ir.  386. 

But  this  is  not  the  case  if  the  gift,  though  the  donees  happen 
to  be  executors,  is  not  given  to  them  in  respect  of  their  office. 
Barber  v.  Barber,  3  M.  &  Cr.  688 ;  Hoare  v.  Osborne,  12  W.  E. 
397. 

PrimA  facie  a  class  gift  is  a  gift  to  a  class,  consisting  of  persons  What  h  a  gift 
who  are  included  and  comprehended  under  some  general  descrip-      *     "" 
tion  and  bear  a  certain  relation  to  the  testator.     Kingsbury  v. 
Walter,  (1901)  A.  C.  187, 192. 

It  may  be  none  the  less  a  class,  because  some  of  the  indi-  pl<u8  in&y 

indade  named 

viduals  of  the  class  ore  named.  indivldaals. 
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Composita 
olasB. 


Chap.  ux.        Thus  a  gift  to  '^  my  ohildren,  including  W"  is  a  gift  to  & 
dass.     Shaw  v.  MacJIahon,  4  D.  &  War,  431. 

So  are  gifts  to  four  named  daughters  and  all  after-bom 
daughters,  and  to  five  named  children  and  such  after-bom 
children  as  shall  attain  twenty-one  or  marry.  Be  Stanhope's 
TrustSy  27  B.  201 ;  In  re  Jackson :  Shkrs  v.  AshtcortAj  25 
Ch.  D.  162. 

There  may  also  be  a  composite  class,  as,  for  instance,  the 
children  of  A  and  the  children  of  B. 
Gift  to  A  and      On  the  other  hand,  a  gift  to  A  and  the  children  of  B  is  prima 

children  of  B  ,  

ifl  not  a  gift  to  ^/e  not  a  gift  to  a  class.  lie  Ann  WoocCs  Willy  SI  B.  323; 
Si^sT^^  /»  re  Chaplin's  TrustSy  33  L.  J.  Ch.  183 ;  In  re  Allen ;  Wilson 
context.  V,  j^ficry  44  L.  T.  240 ;  In  re  Venn;  Lindon  v.  Ingraniy  (1904) 

2  Ch.  52  ;  Clark  v.  PhillipSy  17  Jur.  886. 

There  may,  however,  be  a  context,  which  will  show  that  the 
testator  intended  a  gift  in  such  a  form  to  be  a  gift  to  a  class. 

This  is  the  case,  if  A  is  shown  to  stand  in  the  same  relation 
to  the  testator  as  the  children  of  B.  Aspinall  y.  Duckworthy  35 
B.  307. 

It. is  also  the  case,  where  the  gift  is  to  A  and  the  children  of 
my  sister  B  who  attain  twenty-one,  where  A  was  a  niece,  who 
had  nearly  attained  twenty-one.  Kingsbury  v.  Walfery  (1901) 
A.  C.  187. 

But  the  gift  will  not  be  a  gift  to  a  class  if  some  condition  is 
attached  to  the  children  of  B  which  does  not  attach  to  A. 
For  instance,  if  the  gift  is  to  the  children  of  B  living  at  the 
death  of  the  tenant  for  life  and  A.  Drakeford  v.  Drakefordy 
33  B.  43.  JiDKay  v.  JT^e^y,  (1900)  1  Ir.  213,  is  not  consistent 
with  this  principle. 


Devise 

subject  to  a 


Resulting  Trusts. 

When  an  estate  is  devised   subject   to  a  diarge,  and   the 

charge  ^^Lkh  purpose  for  which  the  charge  is  created  fails,  the  charge  sinks 

**^-  for  the  benefit  of  the  devisee.    A.-O.  v.  Milnery  3  Atk.  112 ; 

Jackson  v.  Surlocky  Amb.  487  ;  2  Ed.  263  ;  King  v.  Denisofiy  1 

V.  &  B.  261 ;  Tucker  v.  KayesSy  4  K.  &  J.  339 ;  Septinsiall  v. 

Gotty  2  J.  &  H.  449. 

Where  the  devise  is  clearly  subject  to  a  charge,  it  makes  no 
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difference  that  the  money  to  be  raised  bj  the  charge  ia  given    Cliap.  Liz. 
to  purposes  such  as  a  charity,  which,  if   valid,  would  in  all 
events  give  it  away  from  the  devisee.     Baker  v.  Sally  12  Ves. 
497;  Cooke  v.  Stationers^  Company y  3  M.  &  K.  262. 

But,  where  there  is  no  express  charge,  it  must  depend  upon  Whether  the 
the  general  intention,  whether  the  particular  gift  is  a  charge,  sabject  to,  or 
or  whether  the  devisee  was  intended  to  take  only  what  remains  J^r  saS^^ 
after  deducting  the  particular  gift.  "^ff  charge. 

1.  Thus,  if  the  lands  are  not  expressly  charged,  but  the  Direotionto 
devisee  is  directed  to  pay  a  certain  sum,  there  has  been  held  to  ^^  *  certain 
be  a  resulting  trust.     At^nold  v.  Chapmatiy  1  Ves.  Sen.  108; 

Bland  v.  WilkinSy  dt.  1  B.  C.  C.  61. 

2.  If  a  sum  is  directed  to  be  raised,  and  a  full  disposition  is  Direction  to 
made  of  it,  for  instance,  to  a  charity,  in  such  a  way  that  the  ^iS^h  iT^ 
disposition,  if  valid,  must  in  all  events  give  the  money  away  djaposedof  in 

au  evenxo. 

from  the  devisee  of  the  land,  who  is  to  take  only  from  and  after 
the  raising  the  money,  there  is  a  resulting  trust  for  the  heir 
upon  failure  of  the  particular  disposition.  Tregonwell  v.  Syden- 
ham,  3  Dow,  194. 

But  if  the  money  to  be  raised  is  given  for  purposes  which, 
though  valid,  may  not  take  e£Fect,  the  mere  fact,  that  the  land  is 
not  given  till  after  raising  the  money,  will  not  take  the  money 
from  the  devisee,  if  those  purposes  fail.  In  re  Cooper^ s  Trusts, 
23  L.  J.  Ch.  26  ;  4  D.  M.  &  G.  757. 

And  where  land  was  devised  for  life  and  in  tail  after  the  ex- 
piration or  other  sooner  determination  of  a  term  of  ninety-nine 
years  limited  to  trustees,  of  which  no  trusts  were  declared, 
actual  enjoyment  by  the  devisee  being  intended,  the  devises 
were  held  to  be  subject  to  the  term.  Sidney  v.  Shelleyy  19 
Ves.  352. 

Where  a  testator  has  by  a  previous  instrument  a  power  to  Distinction 
charge  real  estates  and  exercises  the  power  by  will,  the  above  chargeorwted 
rules  have  no  application.    In  such  a  case,  if  the  disposition  ^^^  ^"^ 
made  by  the  will  fails,  the  charge  is  nevertheless  raisable.  prior  mstm- 
Simmons  v.  Bitty  8  Ch.  978.  °'^** 

Where  a  testator,  after  charging  his  real  estate  with  payment  Direction  that 
of  legacies  in  aid  of  his  personalty,  declares  that  a  legacy  shall  intoraidue'^ 
in  certain  contingencies  sink  into  the  residue  of  his  personal  ®*  personalty. 
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Chap.  LIX.  estate,  this  merely  amounts  to  a  direction,  that  it  shall  sink  into 
the  fund,  out  of  which  it  has  been  provided,  and  not  that  it 
shall  be  raisable  out  of  the  real  for  the  benefit  of  the  personal 
estate.  Johnson  v.  Webster j  4  D.  M.  &  Q.  474 ;  Re  Duke  of 
Somerset ;  Thynne  v.  Seymour ^  55  L.  T.  753. 

ACCBLERATION. 

Aooeleration.  In  the  case  of  a  devise  to  a  person  for  life  with  remainder  in 
fee,  where  the  tenant  for  life  is  incapable  of  taking  or  is  not  in 
rerum  naturd^  the  remainder  is  valid  and  will  be  aooelerated. 
Tear  Book,  9  Hen.  VI.  fo.  24  b ;  Perkins,  sects.  566,  567. 

The  same  rule  applies  in  ^  the  case  of  personalty.  JuiJ  v. 
Jacobs,  3  Ch.  D.  703 ;  see  /«  r^  Clark ;  Qark  v.  Randall,  31 
Ch.  D.  72. 

Revocation  or      The  rule  applies  if  the  life  estate  is  revoked  by  the  testator  or 

lurf oitarc. 

determined  by  a  forfeiture  clause.     Lainson  v.  Lainson,  18  B.  1 ; 

5  D.  M.  &  G.  754 ;  Ear£staZl:,A!*?i^^y  ^^  ®-  ^^^>  Craveti  v. 
Brady,  4  Eq.  209  ;  4  Ch.  296 ;  In  re  Lore ;  Green  v.  Tribe,  47 
L.  J.  Ch.  783 ;  see  Stephenson  v.  Stephenson,  52  L.  T.  576 ;  In 
re  Whitehorne:  Whitehome  v.  Best,  (1906)  2  Ch.  121. 
Aooderation  The  result  of  an  acceleration  may  be  to  alter  the  members  of 
to  take.  the  class  whose  interest  is  accelerated.     Re  Johnson ;  Danily  v. 

Johnson,  68  L.  T.  20. 
No  aocelera-        There  Can  be  no  aooeleration  so  long  as  the  persons  to  take  in 
class  not  in      remainder  are  not  in  existence,  for  instance,  if  the  gift  is  to  A 
exiutence.        j^^  jj£^  ^^^  ^^^^  ^  j^^^  children  and  A  has  no  children.     In  re 

Toicnsetid^s  Eatate :  Totcnsend  v.  Townsend,  34  Ch.  D.  357 ;  see 
also  Re  Vernon ;  Garland  v.  Shnw,  95  L.  T.  48. 

Powers  of  Powers  of  sale  will  be  accelerated,  but  not  powers  to  charge. 

charging.        Truell  V.  Tyssofi,  21  B.  437. 

Whether  There    is    no  distinction  as  regards    acceleration    between 

there  is  any  •    i  j  •*    i      •  rv  -r*      • 

distinction  as  appointments  and  devises :  Craven  v.  Brady,  supra :  though  if 
aooelMution  *^®  object  of  an  appointment,  which  is  void,  is  to  benefit  the 
between  persons,  who  would  take  in  default  of  appointment,   and  a 

appointments  ,  ,  ,  x-x-  -^ 

and  devises,  remainder  is  well  appointed,  the  remainder  will  not  be 
accelerated.     Crozter  v.  Crozier,  3  D.  &  War.  353. 
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Who  are  entitled  to  Interests  undisposed  of. 


By  the  Intestates'  Estates  Act,  1890  (53  &  54  Vict.  o.  29),  Inteatates' 
the  real  and  personal  estate  of  a  man  who  dies  intestate  after 
the  1st  September,  1890,  leaving  a  widow  but  no  issue,  if  it 
does  not  exceed  600/.,  belongs  to  the  widow.  A  contingent 
reversionary  interest  is  for  this  purpose  to  be  valued  at  the 
testator  s  death.  In  re  Heath ;  Heath  v.  Widgeoriy  (1907) 
2  Ch.  270. 

If  the  estate  exceeds  500/.  the  widow  is  entitled  to  500/.,  for 
which  she  is  to  have  a  charge  on  the  real  and  personal  estate 
with  interest  at  4  per  cent,  from,  the  death.      The  provision  ^ 

made  by  the  Act  is  to  be  in  addition  to  her  rights  in  the  residue 
of  the  property  after  paying  the  600/. 

The  widow's  600/.  is  paramount  to  her  dower.  Re  Charriire ; 
Buret  V.  Charriire,  74  L.  T.  650 ;  44  W.  R.  539. 

The  Act  does  not  apply  to  cases  of  partial  intestacy.  In  re 
Ticigffa  Estate;  Ttcigg  v.  Black,  (1892)  1  Ch.  579. 

Where  the  husband  had  land  in  Victoria,  which  descends  as  Land  in  the 
personalty,  and  by  the  Intestates'  Estates  Act,  1896,  of  that  ^^**^- 
Colony  the  widow,  if  her  husband's  estate  exceeds  1,000/.,  is 
entitled  to  a  charge  of  1,000/.  on  it,  and  the  land  was  sold  and  . 
the  proceeds  remitted  to  Ireland,  the  widow  took  first  1,000/. 
out  of  the  proceeds,  the  balance  was  then  added  to  the  Irish 
personalty,  the  mixed  fund  was  applied  in  paying  debts,  and 
out  of  the  balance  the  widow  took  500/.  under  the  Intestates' 
Estates  Act,  1890.     Rea  v.  Rea,  (1902)  1  Ir.  451. 

The  widow  may  be  barred  of  her  right  to  dower  and  aUo  of  Dower  barred 
her  right  under  the  Statute  of  Distributions  to  her  share  of  nJJie  by** 
personalty  undisposed  of,  if  she  accepts  a  provision  made,  for  s®**^®"'®^*- 
instance,  by  marriage  settlement  in  lieu  of  her  right  under  an 
intestacy.     The  right  to  dower  may  be  barred  by  a  provision 
out  of  personal  property,  and  the  right  under  the  statute  may 
be  barred  by  a  provision  out  of  realty.     It  is  a  question  of 
construction  of  the  instrument  making  the  provision,  how  far  it 
is  to  extend. 

A  provision  by  marriage  settlement  made  before  the  Intes-  Provision  by 
tates'  Estates  Act,  1890,  in  discharge  of  all  claims  on  the  estate  may  bar  claim 
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under  Aotol    that  Act.     Hogan  v.  Sogauj  (1901)  1  Ir.  168. 
1890.  Many  of  the  cases  as  to  dower  were  before  the  Dower  Act, 

when  the  husband  could  only  dispose  of  his  land  subject  to 
his  wife's  dower  unless  it  was  barred.  Different  considerations 
apply  now  that  the  wife's  dower  only  attaches  to  land  of  which 
the  husband  dies  intestate.     See  Wiliis  v.  Willis,  34  B.  340. 

The  expression  ^'  thirds  "  has  no  definite  meaning.  It  may 
refer  to  the  widow's  right  against  real  estate  undisposed  of 
or  to  her  share  under  the  statute,  even  though  the  share  is 
a  half  and  not  a  third.  If  the  provision  accepted  is  to 
be  in  lieu  of  dower  and  thirds  at  common  law,  this  tends 
to  show  that  provision  under  the  statute  is  not  intended 
to  be  barred,  though  even  then  there  may  be  other  words, 
which  deprive  the  words  "  at  common  law "  of  this  effect. 
Dntce  V.  Denisony  6  Ves.  385 ;  Colleton  v.  Oarth,  5  Sim.  19  ; 
Slatter  v.  Slaiiery  1  T.  &  C.  Ex.  28 ;  Thompson  v.  Watts, 
2  J.  &  H.  291 ;  Qurly  v.  Gurly,  8  CI.  &  P.  743 ;  In  re 
Burgess'  Trusts,  11  Ir.  Ch.  164;  Coyne  v.  Duigan,  (1894)  1 
Ir.  138. 

With  regard  to  dower,  it  is  not  necessary  that  the  provision 
accepted  should  be  expressed  to  be  in  lieu  of  dower ;  if  it  is 
called  a  jointure  it  is  enough ;  and,  even  if  not  called  a 
jointure,  it  may  be  gathered  from  the  whole  instrument,  that 
the  provision  was  intended  to  be  in  lieu  of  dower ;  for  instance, 
if  it  is  recited  as  made  for  providing  a  competent  jointure,  and 
provision  by  way  of  maintenance.  Kilkn  v.  Campbell,  10 
Ir.  Eq.  461;  Pennefather  v.  Pennefather,  I.  R.  6  Eq.  171  ; 
Dyke  v.  Rendall,  2  D.  M.  &  G.  209. 

And  the  provision  accepted  in  lieu  of  dower  may  be  a  mere 
agreement  to  make  a  settlement,  which  is  never  carried  out; 
the  land  is,  nevertheless,  released  from  dower.  Simpson  v. 
Gutteridge,  1  Mad.  609;  Cooper  v.  Cooper,  6  Ir.  Ch.  217; 
Pennefather  v.  Pennefather,  I.  R.  6  Eq.  171. 

But  a  mere  annuity  settled  by  the  husband  on  the  wife  and 
the  ordinary  provisions  of  a  marriage  settlement  do  not  bar  the 
wife's  dower.  Cody  v.  Cody,  6  L.  R.  Ir.  620;  O^Rarke  v. 
O'Borke,  17  L.  R.  Ir.  153 ;  Lemon  v.  Marsh,  (1899)  1  Ir.  416. 
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As  regards  provision  for  a  wife  fcy  marriage  settlement,    Chap.  LIX. 
where  she  is  an  infant  at  the  time  of  the  marriage,  see  Drury  v.  Proyiaion 

V.MMM  *t 

Drurf/y  or  JEarl  of  Buckingham  v.  Drury,  4  B.  C.  C.  505,  n. ;  3  J^^ant  ^ 
B.  P.  C.  492,  ed.  Toml. ;  Caruthers  v.  Caruthers,  4  B.  C.  0.  »*  ^^  «* 

'  '  '  marriage. 

499;  Seaton  v.  Seaton,  13  App.  C.  61,  p.  67. 

Under  the  Dower  Act  (3  &  4  "Will.  IV.  c.  105),  s.  9,  where  a  Effect  of 
husband  devises  any  land,  out  of  which  his  widow  would  be  g.  9.  * 

entitled  to  dower,  if  the  same  were  not  so  devised,  or  any  estate 
or  interest  therein  to  or  for  the  benefit  of  the  widow,  such  widow 
is  not  to  be  entitled  to  dower  out  of  or  in  any  land  of  her 
husband,  unless  a  contrary  intention  is  declared  by  the  will. 

Under  this  section  a  life  interest  given  to  the  widow  in  the 
proceeds  of  sale  of  land  devised  on  trust  for  sale  bars  her  right 
to  dower.  Rowland  v.  Cuthbertson,  8  Eq.  466  ;  In  re  Thomas : 
Thomas  v.  Howelly  34  Ch.  D.  166. 

And  a  devise  within  the  section  bars  the  widow*s  dower  out 
of  land  of  which  the  husband  was  tenant  in  tail.  Cooper  v. 
Cooper,  6  Ir.  Oh.  217. 

Provisions  made  by  the  will  itself  in  satisfaction  of  the  rights  Effect  of 

.  proFisioii  by 

of  a  widow  or  of  rights  as  heir-at-law  or  next  of  kin  stand  on  a  will  in  lieu 
different  footing.  ^5er 

Directions  in  the  will,  excluding  the  heir-at-law  from  any  *^*«8t*<^- 
interest  in  the  testator's  property,  do  not  prevent  him  from 
taking  real  estate,  which  is  not  disposed  of.  It  seems  to  be 
immaterial  in  such  a  case,  whether  the  testator  attempts  to  dis- 
pose of  the  real  estate  or  not.  Norcott  v.  Gordon,  14  Sim.  258 ; 
Mtch  V.  Weber,  6  Ha.  145. 

On  the  other  hand,  if  there  is  a  gift  to  one  of  the  next  of 
kin  in  satisfaction  of  his  share  under  the  statute,  it  makes  a 
difference,  whether  the  will  makes  a  complete  disposition  or 
not.  If  it  does,  the  gift  in  satisfaction  may  be  considered  to  be 
given  for  the  purposes  of  the  dispositions  of  the  will,  and  not  as 
intended  to  deprive  the  next  of  kin  of  any  interest,  in  what  may 
in  the  event  turn  out  to  be  undisposed  of  (a).  But  if  there  is  an 
intestacy  on  the  face  of  the  will,  the  gift  in  satisfaction  must 
have  been  intended  to  enure  for  the  benefit  of  the  other  next  of 
kin  (i).  Sympson  v.  Button,  11  Vin.  185,  pi.  16 ;  3  Ves.  335 ; 
Pickering  v.  Stamford,  2  Ves.  Jun.  272,  581 ;   3  Ves.  332,  492 ; 
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Chap.  LIZ. 


Next  of  kin 
excluded. 


Gift  to  child 
of  certain 
property  and 
no  more. 


Escheat. 


Intestates' 
Estates  Act, 
1884. 


see  Xai^miih  v.  Bo^es,  (1899)  A.  C.  495  (a) ;  LeU  v.  Bafidall, 

3  Sm.  &  G.  83  (6). 

There  are,  however,  some  aathorities  not  consistent  with 
the  proposition  supported  by  Lett  y.  RandalL  See  Johmon  y. 
Johnson,  4  B.  318 ;  Tarcrnor  v.  Gnndley,  32  K  T.  424. 

Upon  similar  principles,  a  direction,  that  one  of  the  next  of 
kin  shall  take  no  share  in  the  testator's  property  will  not 
prevent  him  from  taking  Us  share  under  the  Statute  of 
Distributions.     Johnson  v.  Johnson,  4  B.  318 ;   Sykes  v.  Sykes, 

4  Eq.  200 ;  3  Ch.  301 ;  see  Bamsay  v.  Shelmerdine,  L.  R. 
1  Eq.  129  ;  Gould  v.  Gould,  32  B.  391 ;  Re  Holmes:  Holmes  y. 
Holmeii,  63  L.  T.  383. 

A  limitation  to  the  next  of  kin  of  a  married  woman,  as  if 
she  had  died  unmarried,  will  not  exclude  the  husband's  title  as 
administrator  if  there  are  no  next  of  kin.  Hawkins  v.  Hatckins, 
7  Sim.  173. 

On  the  other  hand,  a  gift  to  a  child  of  *'  ten  shillings  and  no 
more,"  has  been  held  to  bar  the  child's  right  as  next  of  kin, 
where  no  disposition  was  attempted  to  be  made  by  the  will. 
Breton  v.  Vachell,  5  B.  P.  C.  51 ;  11  Vin.  Ab.  185,  pi.  16. 

But  such  a  clause  would  probably  now  be  construed  as  putting 
the  child  to  his  election.     Re  Holmes,  supra. 

And  a  clause  excluding  some  of  the  next  of  kin  may  be  so 
framed  as  in  effect  to  amount  to  a  gift  to  the  others.  Bund  v. 
Green,  12  Ch.  D.  819 ;  see  In  re  Taylor :  Taylor  v.  Ley,  62 
L.  T.  839. 

If  the  testator  dies  without  an  heir,  lands  undisposed  of  by 
him,  in  which  he  has  the  legal  estate,  pass  by  escheat  to  the 
lord,  of  whom  they  are  held,  if  he  can  be  ascertained,  or  if  not 
to  the  Crown,  but  they  are  assets  for  the  payment  of  the  debts 
of  the  deceased.  Urans  v.  Brotm,  5  B.  1 14 ;  Viscount  Doicne  v. 
Morris,  3  Ha.  304 ;  Rogers  v.  Maule,  1  Y.  &  C.  C.  4  ;  Thruxton 
V.  -4.-G.,  1  Vem.  340;  Co.  Litt.  18  b;  May  v.  Street,  Cro. 
Eliz.  120;  In  re  Hyatt;  Bottles  v.  Hyatt,  38  Ch.  D.  609, 
p.  620. 

The  Intestates'  Estates  Act,  1884  (47  &  48  Vict.  o.  71), 
enacts  that  after  the  14th  August,  1884,  "  where  a  person  dies 
without  an  heir  and  intestate  in  respect  of  any  real  estate. 
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consisting  of  any  estate  or  interest,  whether  legal  or  equitable  Chap.  Lix. 
in  any  incorporeal  hereditament,  or  of  any  equitable  estate 
or  interest  in  any  corporeal  hereditament,  whether  devised 
or  not  to  trustees  by  the  will  of  such  person,  the  law  of 
escheat  shall  apply  in  the  same  manner,  as  if  the  estate  or 
interest  above-mentioned  were  a  legal  estate  in  corporeal 
hereditaments." 

Before  the  Act,  if  the  owner  of  a  rent-charge  died  without  Effect  of  Ant 
heirs,  the  rent-charge  merged  in  the  land.     Co.  Litt.  299  b,  charge, 
n.  261. 

Is  the  effect  of  the  Act  to  keep  the  rent-charge  alive  for  the 
benefit  of  the  lord  of  the  manor  ? 

Under  the  Act,  where  land  is  devised  to  trustees  on  trust  for  Land  devised 
sale  and  to  pay  debts,  but  the  residue  is  not  disposed  of,  the 
residue,  in  default  of  an  heir,  goes  to  the  Crown  and  not  to  the 
trustees.     In  re  Wood;  A.-G,  v.  Anderson^  (1896)  2  Ch.  596. 

In  cases  not  affected   by  this  Act,  if   a  testator  who  dies  Equitable 
intestate  and  without  an  heir  has  an  equitable  estate  in  land,  failure  of 
the  person  in  whom  the  legal  estate  is  vested,  whether  as  trustee  ^®^"* 
or  mortgagee,  is  entitled  to  the  lands.    Burgess  v.  Wheate^  1  Ed. 
177  ;    A.'G,  V.  Sands,  2  Freem.  129  ;    Hardres,  488  ;   Beale  v. 
Symond^,  16  B.  406  ;  Cox  v.  Parker,  22  B.  168. 

The  trustee  is  beneficially  entitled,  though  the  land  may  be  The  trustee 
devised  on   trust   for  sale.      Walker  v.  Denne,  2   Ves.   Jun.  there  is  no" 
170  ;    Tatjlor  v.  Hay  garth,  14  Sim.  8 ;    Cox  v.  Parker,  22  B.  ^«^- 
168. 

Where  lands  held  by  trustees  for  the  testator  are  devised  to 
other  trustees,  the  latter  are  entitled  upon  failure  of  the  trusts, 
if  there  is  no  heir  of  the  testator.  Onslow  v.  Wallis,  1  Mac.  & 
G.  506. 

But  the  original  trustees  will  be  entitled,  if  the  latter  trustees 
are  bare  trustees  having  no  active  duties  to  perform.  In  re 
Lashmar;  Moody  v.  Pen/old,  (1891)  1  Ch.  258. 

In  the  case  of  copyholds  the  heir  of  a  trustee  who  has  not 
been  admitted  is  entitled  as  against  the  lord.  Qnllard  v.  Haickim, 
27  Ch.  D.  298. 

In  the  case  of  chattels  real  and  personal,  the  Crown  and  not  The  Crown 
the  trustee  is  entitled  on  failure  of  next  of  kin.     Cradock  v.  defauiTof 

next  of  kin. 
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Land  sold 
under  Settled 
Land  Acts. 


Sona  vacantia. 


Chattel 
interest  in 
land  undis- 
posed  of 
goes  to  heir 
as  personalty. 


Otren,  2  Sm.  &  G.  241 ;  Potcell  v.  Merriii,  1  ib.  381 ;  Bead  y. 
Sfedmatiy  26  B.  495  ;  Johnstone  v.  Hamilton ^  11  Jur.  N.  S.  777. 

The  proceeds  of  sale  of  land  sold  under  the  Settled  Land 
Acts  and  in  the  hands  of  trustees,  where  the  land  was  devised 
for  life  onl j  and  the  testator's  heir  cannot  be  found,  are  bona 
vacantia.     In  re  Bond ;  Panes  v.  A.'G,y  (1901)  1  Ch.  lo. 

Bona  vacantia  include  the  property  in  this  country  of  a 
foreigner  domiciled  in  his  own  country.  In  re  Barret fs  Tmsis^ 
(1902)  1  Ch.  847. 

If  next  of  kin  afterwards  establish  a  title,  the  Crown  cannot 
be  charged  with  interest  on  what  it  has  received  while  in  posses- 
sion of  the  property,  except  where  it  administers  to  the  estate  of 
the  deceased  person.     In  re  Gosman,  17  Ch.  D.  771. 

Land  which  is  undisposed  of  for  a  chattel  interest  passes  to 
the  heir,  but  the  heir  takes  the  interest  as  personalty.  Leret  v. 
Nerdhamy  2  Vcrn.  138  ;  Seirell  v.  Denni/,  10  B.  815 ;  Buriey  v. 
EceJyn,  16  gim.  290 ;   Whitehead  v.  Bennett,  18  Jur.  140. 


Effect  of 
Lord  St. 
Leonards* 
Act. 


Contrary 
intention 
within  the 
Act. 


Eesidue  undisposed  ok. 

Since  the  Executors  Act,  1830  (11  Geo.  IV.  &  1  Will.  IV. 
c.  40),  which  controls  the  wills  of  testators  dying  after  September  1, 
1830,  the  executors  take  the  residue  undisposed  of  for  the 
benefit  of  the  next  of  kin,  unless  a  contrary  intention  is 
expressed  in  the  will,  parol  evidence  not  being  admissible. 
Juler  V.  Julery  29  B.  34 ;  Lote  v.  Gaze^  8  B.  472 ;  In  re  Lacy, 
(1899)  2  Ch.  149. 

Such  contrary  intention  does  not  sufficiently  appear  by  the 
mere  fact  that  the  testator  shows  that  he  conceived  himself  to 
have  disposed  of  the  residue.     Travers  v.  Travera^  14  Eq.  275. 

But  if  the  testator  appoints  three  of  his  children  executors 
without  expressly  giving  them  any  beneficial  interest,  and 
gives  reasons  why  he  has  not  provided  by  his  will  for  his 
other  children,  the  executors  will  take  the  residue  beneficially. 
Harrison  v.  Harrison,  2  H.  &  M.  237 ;  see  Fuge  v.  Fuge^  27 
L.  E.  Ir.  59. 

Where  a  testator,  after  making  several  legacies,  gave  to  each 
of  his  executors  50/.,  and  added,  '*  I  will  the  executors  shall 
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apply  the  overplus,  if  any,  as  they  think  fit,"  it  was  held,  that    Chap.  LIX. 
they  took  the  residue  as  trustees  for  the  next  of  kin.     Fen  ton  v. 
Netin,  31  L.  E.  Ir.  478. 

The  Act  applies  only  where  the  executor  would  otherwise  The  Act  only 
have  taken  the  undisposed  of  residue;   it  does  not  therefore  the  will 
apply  where  there  is  an  express  devise  of  the  residue,  whether  ^t^f^he^ 
on   trusts  which   do   not  exhaust    the    whole   or   otherwise,  residue. 
Saltmarsh  v.  JBarrett,  22  B.  474 ;  3  D.  F.  &  J.  279 ;  Yeap 
Cheah  Neo  v.  Ong  Cheng  Neo,  L.  E.  6  P.  C.  381 ;   WilUamB  v. 
Arkky  L.  E.  7  H.  L.  606 ;  In  re  Roby ;  Hoiclett  v.  Ne^cington^ 
(1907)  2  Ch.  84. 

If  there  are  no  next  of  kin,  the  Act  does  not  apply,  and  the  Where  there 
executors  will  take  the  residue  undisposed  of,  unless  a  contrary  kin  the  Act 
intention  is  indicated,  in  which  case  it  will  go  to  the  Crown,  apply!^* 
Middleton  v.  Spicer,  1  B.  0.  0.  201 ;  Johnstone  v.  Hamilton^  11 
Jur.  N.  S.  777  ;  Taylor  v.  Haygarthy  14  Sim.  8 ;  In  re  Knoicles ; 
Boose  V.  Chalky  28  W.  E.  975. 

It  becomes,  therefore,  necessary  to  consider  in  what  cases  The  title  of 
executors  would  have  been  held  excluded  from  the  residue  cawM^unde" 
undisposed  of  under  the  old  law.  ^^®  ^^^  ^*'^- 

1.  They  take  only  such  residue  as  the  testator  did  not  intend 
to  dispose  of. 

a.  They  do  not  take  legacies  which  have  lapsed'  or  are  void.  They  do  not 
Bennett    v.    Batchehry   3  B.   C.   C.   28;    A.-G.   v.    Tonikimy  orvoi?* 
Amb.  216.  ^^»^^«'- 

b.  Nor  do  they  take,  where  the  whole  is  expressly  given  to  Nor  residue 
them  on  trusts,  which  are  void :  Dacre  v.  Patricksony  1  Dr.  &  Sm.  truBt. 
182 ;  Johmtone  v.  Hamilton,  11  Jur.  N.  S.  777  ;  or  not  exhaus- 
tive :  Dawson  v.  Clarke,  18  Ves.  247 ;  Ellcock  v.  Mappy  2  Ph. 

793 ;  3  H.  L.  492 ;  or  not  declared :  Milnes  v.  Stater,  8  Ves. 
295;  Taylor  v.  Hay  garth,  14  Sim.  8;  Cradock  v.  Oicen,  2 
Sm.  &  G.  241 ;  Read  v.  Stedman,  26  B.  495  ;  Vezey  v.  Jam-sony 
1  S.  &  St.  69 ;  Chester  v.  Chester,  12  Eq.  444. 

The  fact,  however,  that  the  executors  are  made  trustees  for 
some  particular  and  limited  purpose  does  not  afiect  their  title  to 
the  residue.  Batteley  v.  Wtndk,  2  B.  C.  0.  31 ;  Griffiths  v. 
EamiUony  12  Ves.  299 ;  Pratt  v.  Sladden,  14  Ves.  193. 

2.  And  even  when  the  property  is  not  given  to  the  executors  Execntore  not 

entttied  to 
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Oliap.  LIX.    upon  trust,  if  they  are  appointed  to  carry  oat  the  will,  or  are 


the  residue  treated  as  undertaking  a  duty  and  not  receiving  a  benefit,  they 
TwTr^uSaa  *^*^®  ^  trustees.  Andronn  v.  Poilbianc,  3  Atk.  299  ;  Braddan 
trustees.  y.  Farrand^  4  Buss.  87  ;  Giraud  y.  Hanbury^  3  Mer.  160  ;  Lord 

North   V.   Purdofiy    2  Ves.    Sen.    495 ;    Dillon    v.    ReiUyj   9 

L.  R.  Ir.  57. 
Cues  where         3.  And  a  presumption  against  the  executor's  title  is  raised, 

the  testfttor 

iatendsto  if  the  testator  shows  an  intention  to  dispose  of  the  residue, 
hia^proj^rty  though  he  may  not  actually  do  so  :  Bishop  of  Cloyne  v.  Toung^ 
by  his  will.      2  Ves,  Sen.  91 ;    Lord  North  v.  Purdon,  2  Ves.   Sen.  495 ; 

Dacera  v.  DeweSy  3  P.  W.  40  ;  Mordaunt  v.  Htisseyy  4  Ves.  117  ; 

Mencc  v.  Mefice,  18  Ves.  348 ;  or  if -he  expresses  an  intention  to 

dispose  of  part  only  of  his  property  by  his  will :   Urquhart  v. 

King^  7  Ves.  225  ;  or  if  the  property  is  directed  to  go  according 

to  law :  Cranky  v.  Hakj  14  Ves,  307. 

4.  The  executor  takes  as  trustee  for  the  next  of  kin : — 
A  legacy  to  a       a.  If  there  is  a  legacy  to  a  sole  executor,  whether  general  or 

sole  executor 

converts  him  specific,  or  whether  in  possession  or  reversion,  or  whether 
into  a  trustee.  ^xpi.eg3e(j  ^o  be  for  his  trouble  or  not,  or  whether  for  life  or  not, 

if  there  is  no  gift  of  the  remainder.     Nourse  v.  Finch^  1  Ves. 

Jun.  344 ;  2  Ves.  Jun.  78 ;  Southcot  v.  TFatson,  3  Atk.  226 ; 

Seley  v.    Wood,  10  Ves.  71;    Oldman  v.  Slater,  3  Sim.  84; 

Rachfield  v.  Careless^  2  P.  W.  158 ;  King  v.  Denison,  1  V.  &  B. 

260  ;  Zouch  v.  Lamberty  4  B.   C.  C.  326 ;   Dick  v.   Lambert^ 

4  Ves.  725. 

It  makes  no  difference  that  the  executrix  is  the  testator's  wife 

or  relation,  or  that  legacies  are  given   to  the  next  of  kin. 

Randall  v.  Bookey^  2  Vem.  425  ;  Dick  v.  Lamberty  4  Ves.  725  ; 

Farrington  v.  Knightleyy  1  P.  W.  543 ;  and  see  note,  «i. 
What  It  seems  doubtful  whether  a  contingent  reversionary  interest 

n<?oonvert      would  raise  a  presumption  against  the  executor's  title.    Lynn  v. 

irrS^.  ^^«'^-.  T.  &  R.  63. 

A  legacy  to  an  executor's  wife  will  not  convert  him  into  a 
trustee  for  the  next  of  kin.  Wilson  v.  Ivaty  2  Ves.  Sen.  166  ; 
Fruer  v.  Bouquety  21  B.  33. 

In  these  cases  the  presumption  against  the  executor's  title 
arises  from  the  difficulty  of  supposing  that  the  testator  would 
have  given  him  something,  if  he  meant  him  to  have  all. 
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Therefore,  if  the  express  legacy  can  he  accounted  for  on  other    Chap.  Lix. 

grounds,  no  presumption  arises.     If,  for  instance,  the  legacy 

is  an  exception   out  of  a  larger   gift :    Griffith  v.  Bogei's,  1 

Eq.   Ah.   245,  pi.   8 ;    Jones  v.    Weatcomb^  Prec.    Ch.    316 ; 

and  this  includes  the  case  of  a  gift  to  the  executor  for  life, 

if  there  is  a  ^ift  of  the  remainder:   Granville  v.  Beaufort^ 

1  P.  W.  114;  or  if  the  legacy  is  to  an  executrix,  a  married 

woman,  for  her  separate  use.     NeicBiead  v.  Johmony  2  Atk.  45 ; 

9  Mod.  242. 

b.  Equal   legacies   to    several    executors  wiU    also  raise  a  Equal  legacies 
presumption   against  their  title  to  the  residue.     Ommaney  v.  executors. 
Butcher,  T.  &  E.  260;  In  re  Hudson's  Trusts,  31  W.  R.  778; 
52  L.  J.  Ch.  789. 

And  this  presumption,  it  seems,  is  not  rehutted  hy  the  fact 
that  unequal  bounty  is  shown  them  as  regards  real  estate. 
Mackleston  y.  Brotcn,  6  Ves.  52,  p.  64. 

Nor  by  the  fact  that  specific  legacies  of  unequal  value  are 
given  to  two  out  of  three  executors.  In  re  Glukman  ;  A.-G.  v. 
Jefferysy  (1907)  1  Ch.  171. 

But  legacies  to  some  executors  and  not  to  others,  or  unequal  Logacies  to 

1  •       X        n         •  A*  •     i.  xT-  •  xT-     some  exe- 

legacies  to  all,  raise  no  presumption  against  tnem,  since  the  cutorsandnot 
intention  may  he  to  favour  some  more  than  others.     Griffiths  v.  ^  othera. 
Hamilton,  12  Ves.  299 ;  Pratt  v.  Sladden,  14  Ves.  193;  Bowker 
v.  Hunter,  1  B.  C.  C.  328;  BawUngs  v.  Jennings,  13  Ves.  39; 
Dawson  v.  Thome,  3  Euss.  235 ;  In  re  Knowles ;  Boose  v.  Chalk, 
28  W.  R.  975. 

If,  however,  a  legacy  he  given  to  one  of  several  executors  Legacy  to  one 
expressly  for  his  trouble,  they  all  take  as  trustees.     White  v.  executors  for 
Bvans,  4  Ves,  21 ;  Milnes  v.  Slater,  8  Ves.  295.  hia  trouble. 

5.  If  it  is  clear  that  the  executors  are  appointed  not  from  Executors 
personal  motives,  but  merely  from  convenience  or  because  they  for^^cular 
occupy  a  paiiicular  position,  they  take  as  trustees.     Urquhart  v.  '®**^^* 
King,  7  Ves.  224 ;  De  Mazar  v.  Pybtis,  4  Ves.  644 ;  Sadler  v. 
Tu^nier,  8  Ves.  616. 
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ADMINISTRATION. 


Chap.  LX. 

Funeral 
expenaoB. 


Funeral 
expenaes  of 
married 
woman. 


I. — ^Payment  of  Debts,  &c. 

A.  Funeral  Expenses. 

Tub  executor,  if  he  has  received  assets,  is  personally  liable 
for  the  proper  funeral  expenses  of  his  testator,  though  he  may 
not  have  ordered  the  funeral.  Those  expenses  are  payable  out 
of  the  assets  before  any  others.  Tugtcell  v.  Heyman^  3  Camp. 
297 ;  Rogers  v.  Price,  3  Y.  &  J.  28 ;  Corner  v,  Shau),  3  M.  &  W. 
350 ;  Magennis  v.  Dempsei/,  I.  R.  3  C.  L.  327. 

In  case  of  necessity,  a  stranger  may  order  the  funeral  and 
pay  for  it  out  of  the  assets,  without  rendering  himself  liable 
as  executor  de  son  tori,  and  he  may  recover  the  expenses  from 
the  estate.  Vin.  Ab.  Executor,  B.  a,  24 ;  Green  v.  Salmon, 
8  A.  &  E.  348. 

As  against  creditors  the  funeral  expenses  must  not  be  more 
than  is  reasonable,  having  regard  to  the  position  of  the  deceased. 
Hancock  v.  Podnwre,  1  B.  &  Ad.  260. 

In  the  case  of  a  married  woman,  the  husband  is  liable  for  her 
funeral  expenses,  but  where  the  funeral  expenses  are  made  a 
charge  by  her  will,  or  she  has  an  estate  of  her  own  which 
does  not  go  to  the  husband,  he  may  be  recouped  the  funeral 
expenses.  Wilhher  v.  Dobie,  2  K.  &  J.  647 ;  In  re  M^Jff/n ; 
Lighthotcn  v.  iPMyn,  33  Ch.  D.  576. 


Costa  of 
administra- 
tion. 


B.  Costs  of  Administration, 

After  funeral  expenses  come  the  costs  of  administration,  and 
these  costs  have  priority  over  any  other  costs  directed  to  be  paid 
out  of  the  estate,  for  instance,  costs  of  a  suit  in  the  Probate 
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Division.     In  re  Mayhew ;   Bowles  v,  Mai/hew,  5  Ch.  D.  596 ;     Chap.  IX. 
Gillooly  V.  Plunkeit^  9  L,  R.  Ir.  324 ;   In  re  Price  ;    Williams  v. 
Jenkinsy  31  Oh.  D.  486. 

Since  the  Land  Transfer  Act,  1897  (60  &  61  Vict.  o.  65), 
costs  ordered  by  the  Probate  Division  to  be  paid  out  of  the 
estate  are  payable  out  of  the  real  estate  if  the  personalty  is 
insuflScient.  In  re  Vickerstaff ;  Vickerstaffx.  Chadwicky  (1906) 
1  Ch.  762,  where  In  re  Shaw ;  Bridges  v.  Shaw,  (1894)  3  Ch, 
615,  is  considered. 

Testators  often  give  directions  how  costs  of  administration 
are  to  be  borne. 

In  cases  not  affected  by  the  Land  Transfer  Act,  a  direction  Testamentaiy 
to    pay    testamentary    expenses    included    the    costs    of    an  ^^ud^sts 
administration   action,   except    in   so  far  as    they  had    been  o^  action, 
increased  by  the  administration  of  the  real  estate.     Morrell  v. 
Fisher,  4  D.  G.  &  S.  422 ;  Miks  v.  Harrison^  9  Ch.  31() ;  Harloe 
V.  Harloe,  20  Eq.  471 ;    Penny  v.  Penny,  1 1  Ch.  D.  440 ;   Re 
Yaung ;   Young  v.  Dolman,  44  L.  T.  499  ;  Patching  v.  Barnett, 
51   L.  J.  Ch.  74;    (1907)   2  Ch.   154,  n.;    In  re  Middleton; 
Thompson  v.  Harris,  19  Ch.  D.  552;   In  re  Copland;   Mitchell 
V.  Bain,  44  W.  R.  94 ;  see  In  re  Roper ;    Taylor  v.  Bhnd, 
45  Ch.  D.  126. 

And  this  rule  has  not  been  a£Fected  by  that  Act.  In  re 
Betts;  Doughty  v.  Walker,  (1907)  2  Ch.  149. 

The  term  "  executorship  expenses  "  has  the  same  meaning  as  Execatorehip 
testamentary  expenses.     Sharp  v.  Lush,  10  Ch.  D.  468.  cxpenaes. 

Testamentary  expenses  also  include  estate  duty  payable  in 
respect  of  the  personal  estate  and  of  a  fund  in  possession 
appointed  under  a  general  power  (a),  but  not  estate  duty 
payable  in  respect  of  the  real  estate  (6),  nor  settlement  estate 
duty  {c),  nor  estate  duty  upon  a  fund  appointed  under  a 
general  power  subject  to  a  prior  life  interest  {d).  In  re 
Clenmc;  Yea  v.  Clemow,  (1900)  2  Ch.  182;  In  re  Treasurer- 
Wild  V.  StanJium,  (1900)  2  Ch.  648 ;  In  re  Fearnsides;  Baines 
V.  Chadwick,  (1903)  1  Ch.  250  {a) ;  In  re  Sharman ;  Wright  v. 
Sharman,  (1901)  2  Ch.  280  (b) ;  In  re  King ;  Travers  v.  Kelly, 
(1904)  1  Ch.  368  (c)  ;  In  re  Dixon;  Pen/old  v.  Dixon,  (1902) 
1  Ch.  248  (rf).     See,  too,  pp.  191  et  seq. 

T.W.  fl  F 
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Chap.  LX. 

Diroction  to 
pay  testa- 
mentarj 


of  another. 

Funeral  and 
other 


Costs  of 
special  oase. 


Penonal 
estate  liable 
for  costs. 


What  oosts 
are  included. 


A  direotion  to  pay  the  testamentary  ezpensee  of  a  person,  who 
afterwards  dies  intestate,  may  include  the  costs  of  procuring 
administration  to  her  estate.  In  re  Cletnotc ;  Tea  v.  Clemoic, 
(1900)  2  Ch.  182. 

Costs  of  an  administration  suit  have  been  held  to  be  included 
under  '' funeral  and  other  expenses"  and  ^Megal  expenses." 
JFebb  V.  De  Beauvomny  31  B.  573;  Coventry  v.  Coventry^ 
2  Dr.  &  8m.  470. 

But  the  words  "  debts  and  costs  of  proving  the  will "  do  not 
include  costs  of  a  suit.  Stringer  v.  Harper j  26  B.  685  ;  see 
AUop  V.  Bell,  24  B.  451. 

BroiC9ie  v.  Groombridgey  4  Mad.  495,  and  Oilbertson  v. 
Gilbertson,  34  B.  354,  where  the  costs  of  a  special  case  were 
held  not  included  in  testamentary  expenses,  and  In  re  BieVs 
Estate,  16  Eq.  577,  may  be  considered  overruled.  See,  too, 
Brown  v.  Burdett,  53  L.  J.  Ch.  66. 

The  plaintiff's  costs  of  an  unsuccessful  action  impeaching 
the  will  are  not  testamentary  expenses.  In  re  Prince;  Godicin 
V.  Prince,  (1898)  2  Ch.  225. 

A  fund  charged  with  payment  of  testamentary  expenses  need 
not  be  retained  by  the  executors  for  more  than  a  year  if  no 
action  is  apprehended.     In  re  Copers  Trusts,  36  L.  T.  437. 

Charges  of  executing  the  vdll  have  been  held  not  to  include 
fines  on  admission  to  copyholds  specifically  devised.  Cole 
V.  Jealous,  5  Ha.  51. 

If  no  particular  fund  is  appointed  by  the  testator,  costs  of 
administration  are  payable  out  of  the  personal  estate,  except 
in  so  far  as  they  have  been  increased  by  administration  of  the 
realty,  which  in  that  case  must  bear  the  added  costs,  and  the 
Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65),  has  made  no 
alteration  in  this  respect.  Ripky  v.  Moysey,  1  Kee.  578 ; 
Pichford  v.  Broum,  2  K.  &  J.  426  ;  Jackson  v.  Pease,  19  Eq.  96 ; 
In  re  Middleton ;  Thompson  v.  Harris,  19  Ch.  D.  652 ;  In  re 
Toicry's  Settled  Estate :  Dallas  v.  Totcry,  41  Ch.  D.  64,  87 ;  //* 
re  Jones ;  Elgoody,  Kinderley,  (1902)  1  Ch.  92  ;  see  In  re  Price; 
Williams  v.  Jenkins,  31  Ch.  D.  485. 

The  costs  of  administration  include  the  costs  of  getting  in 
any  part  of  the  real  and  personal  estate  which  is  in  a  foreign 
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country,  and  the  payment  of  all  duties  necessary  for  that  pur-     Chap.  LX. 
pose.     Peter  v.  Stirling^  10  Ch.  D.  279 ;   Re  Maurice :  Brown 
V.  Maurice^  75  L.  T.  415. 

Where  the  residue  is  composed  of  the  proceeds  of  sale  of  Mixed  residue 

I)6ftr8  cosiiS 

realty  directed  to  be  converted  and  of  personalty,  given  together  rateably. 
as  a  mixed  fund,  costs  of  administration  are  payable  out  of  the 
mixed  fund  rateably,  and  a  lapsed  share  will  not  be  applied 
before  shares  well  disposed  of.  This  is  the  case  though  the 
personalty  may  not  be  exonerated  for  the  purpose  of  paying 
debts.     Liickcraft  v.  Pridhaniy  48  L.  J.  Ch.  636. 

In  the  case  of  a  fund  subject  to  a  power,  the  costs  of  Unappolnted 
administration  will    be    borne    rateably   by    appointed    and  first  l^le. 
unappointed  shares.     Warren  v.  PostlethicaitCy  2  Coll.  108, 116; 
TroUope  v.  Rout  ledge  ^  1  De  G.  &  8.  662 ;  Moore  v.  Dixon,  15 
Ch.   D.   566;    In    re    Chisholm:    Goddard  v.   Brodie,    (1902) 
1  Ch.  457. 

Probate  Duty  and  the  old  Estate  Duty  were  payable  out  of  Probate  and 
the  residuary  personalty.     In  re  Bourne;   Martin  v.   Martin, 
(1893)  1  Ch.  188. 

The  heir  could  not  be  made  liable  to  pay  the  Probate  Duty. 
Shepheard  v,  Beetham,  6  Ch.  D.  597. 


C.  Debts  and  their  Priority. 

After  payment  of  the  funeral  and  testamentary  expenses,  the  Debts, 
debts  must  be  paid. 

Under  sect.  40  of  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  Sect.  40  of 
c.  52),  which  binds  the  Crown  so  far  as  the  priorities  of  debts  Act.   "^ 
are  concerned  (see  sect.  150),  all  debts  are  to  be  ^bi^  pari  passu. 

The  eflFect  of  the  section  is  to  abolish  pre-existing  priorities 
given  by  statute,  except  so  far  as  they  are  saved  by  the  Act. 

Sect.  10  of  the  Judicature  Act,  1875  (38  &  39  Vict.  c.  77),  Sect.  lOof 

Judicature 

imports  the  Bankruptcy  Rules  as  to  payment  of  debts  into  the  Act. 
administration  in  the  Chancery  Division  of  the  estate  of  a 
person,  whose  estate  may  prove  to  be  insufficient  for  the  pay- 
ment in  full  of  Ids  debts  and  liabilities.  In  re  Leng ;  Tarn  v. 
Emmerson,  (1895)  1  Ch.  652;  In  re  Whitaker:  WJiitaker  v. 
Palmery  (1901)    1   Ch.  9 ;  M'Camland  v.  O'Callaghan,  (1904) 

3p2 
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1  Ir.  376 ;  see,  too,  In  re  Leinster  Contract  Corporalwn,  (1903) 
1  Ir.  517.  In  re  Maggi\  20  Ch.  D.  545;  Smith  v.  Morgan^ 
5  C.  P.  D.  337 ;  In  re  Williams ;  Jones  v.  TFilliamsi,  36  Ch.  D. 
573,  are  therefore  no  longer  law. 

For  the  purpose  of  ascertaining  whether  an  estate  is  insuffi- 
cient to  pay  debts  and  liabilities  of  the  deceased,  the  costs  of 
administration  must  be  brought  into  account,  and  also  any 
interest  payable  on  the  debts,  either  according  to  the  contract 
between  the  parties  or  under  the  Bankruptcy  Rules.  In  re 
Leny ;  Tarn  v.  Emmerson^  (1895)  1  Ch.  652 ;  In  re  JFhitaher : 
Whitaher  v.  Palmer,  (1904)  1  Ch.  299,  not  following  In  re 
Henley,  75  L.  T.  307. 

There  are,  however,  certain  debts  to  which  priority  is  given 
by  statute. 

1.  By  the  Preferential  Payments  in  Bankruptcy  Act,  1888 
(61  &  52  Vict.  c.  62),  which  applies  to  the  administration  in 
Chancery  of  the  estate  of  a  person,  who  dies  insolvent  after  the 
31st  December,  1888  {In  re  Heyicood;  Parkington  v.  Heyicood, 
(1897)  2  Ch.  593),  priority  is  given  to— 

(a)  Parochial  and  other  local  rates  due  and  having  become 
due  within  twelve  months  before  the  death,  and  all 
assessed  taxes,  land  tax,  and  income  tax  assessed  on 
the  deceased  up  to  the  5th  April  before  his  death,  not 
exceeding  one  year's  assessment ; 

{h)  Wages  and  salaries  of  clerks  and  servants  for  services 
rendered  during  four  months  next  before  the  death, 
not  exceeding  50/.  {Ex  parte  Fox,  17  Q.  B.  D.  4) ; 

(r)  Wages  of  labourers  and  workmen  not  exceeding  25/.  for 
time  or  piecework  in  respect  of  services  rendered 
during  two  months  next  before  the  death,  with  a 
provision  for  the  case  of  wages  payable  in  a  lump  sum 
at  the  end  of  the  year  of  hiring. 

The  secretary  of  a  company  may  be  a  clerk  or  servant  within 
sub-section  (6),  but  a  secretary  who  only  occasionally  attends  at 
the  office  and  employs  a  clerk  to  attend  regularly  is  not  within 
those  words.     Cairney  v.  Bach,  (1906)  2  K.  B.  746. 

2.  4  &  5  WiU.  IV.  c.  40,  s.  J2 ;  6  &  7  WHl.  IV.  c.  32,  s.  4, 
both  now  repealed,  gave  priority  to  debts  owdng  to  Friendly  and 
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Building  Societies  by  their  officers :  Moors  v.  Marriott^  7  Oh.  D.     Chap.  IX. 
643;    and    the    privilege    is    preserved  as   regards   Friendly  Bdlding 
Societies  by  the  Friendly  Societies  Act,  1896  (69  &  60  Vict.  ^'^^^^' 
c.  25),  s.  35. 

3.  In  the  case  of  a  person  dying,  while  subject  to  military  Regimental 
law,  a  priority  is  given  to  certain  debts  by  the  Regimental  Debts 

Act,  1893  (66  Vict.  c.  5),  s.  2. 

4.  The  guardians  have  no  preference  against  the  estate  of  a  Guardians  of 
deceased  pauper  for  expenses  of  maintenance  under  sect.  16  of  ^^^' 

the  Poor  Law  Amendment  Act,  1849  (12  &  13  Vict.  o.  103). 
Laver  v.  Botham  8f  Sons,  (1896)  1  Q.  B.  69. 

5.  By  the  Married  Women's  Property  Act,  1882  (45  &  46  Claim  of  wife 

•XT'  1   •       n  -I  i»    r         •*     for  money  lent 

Vict.  c.  75),  s.  3,  a  claim  for  money  or  other  estate  of  the  wife  to  husband, 
lent  or  entrusted  by  her  to  her  husband  for  the  purpose  of  any 
trade  or  business  carried  on  by  him  or  otherwise  is  postponed 
to  the  claims  of  other  creditors.    In  re  Leng:  Tarn  v.  Emmerson, 
(1895)  1  Ch.  662. 

An  order  in  lunacy  directing  certain  debts  to  be  paid  in  PHority  giyeii 
priority  to  others  ceases  to  operate  after  the  debtor's  death.     In  Sasee^ 
re  Seager  Hunt:  Silicate  Paint  Co.  v.  Hunt,  (1906)  2  Ch.  295.     X™^eath 

It  may  still  be  necessary  to  refer  to  the  old  rules  as  to  Old  rules  as 
priorities  of  debts  for  purposes  of  an  executor's  retainer.  They  debte!^  ° 
were  as  follows: — 

I.  Debts  due  to  the  Crown  by  record  or  specialty.  Crown  debts 

.  .  .  ^y  record  or 

Whoever  receives    money,  knowing    or    having  reason  to  specialty, 
believe  that  it  is  money  of  the  Crown,  becomes  a  debtor  to  the  Yc^^m^ 
Crown.     Rex  v.    TFrangkam,  1  Cr.  &  J.  408;   Rex  v.    Wardy  debtor. 
2  Ex.  301,  n.;   Reg.  v.  Adatns,  2  Ex.  299;   In  re  West  London 
Commercial  Bank,  38  Ch.  D.  364. 

An  Education  Board,  having  a  discretionary  power  inde- 
pendent of  the  Government  to  expend  money  entrusted  to  it, 
is  not  in  the  position  of  the  Crown  in  respect  of  such  money. 
Fox  V.  Government  of  Newfoundland^  (1898)  A.  C.  667. 

A  surety  who  has  paid  a  Crown   debt  is  entitled  to  the  Surety  paving 
Crown's  priority.     In  re  Lord  Churchill:  Manisty  v.  Churchill^     ^^^ 
39  Ch.  D.  174. 
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Debto  oMde         To  those  already  enumerated  {ante,  p.  804)  must  be  added 
^^•tltat^      debts  owing  to  a  Sayings  Bank  in  respect  of  sums  reoeiyed  by 
Debts  doe  by   its  officers  by  Tirtue  of  their  office ;  see  the  Trustee  Sayings 
S^'IsBuik.  Banks  Act,  1863,  and  the  Sayings  Banks  Act,  1891  (26  &  27 

YicL  c.  87,  s.  14;  54  4  65  Vict.  c.  21,  s.  13).    Ex  parte  RiddeU; 

Re  Batwn,  3  Mont.  D.  4  D.  80 ;  Ex  parte  Fleet:  In  re  Jardine, 

4   De  G.  A  S.  52;   In  re   Williams:   Jones  v.    WilUamSy  36 

Ch.  D.  573. 

BefriKtered  lU.  Judgments  against  the  deceased,  when  the  judgment 

has  been  registered  under  the  Law  of  Froperfy  Amendment 

Act,  1860  (23  &  24  Yict.  c.  38),  s.  3.     Kemp  v.   Waddington, 

L.  R.  1  Q.  B.  355. 

SoTetjpaTiiig      A  surety  who  has  paid  the  judgment  debt  without  taking  an 

debt.  assignment  is  in  the  same  position  as  the  judgment  creditor. 

In  re  M'Myn:  Lighthofcn  v.  IPMyn,  33  Ch.  D.  575. 
Wbai  jndg-  The  judgment  must  be  the  judgment  of  a  Court  of  Secord, 
^rity.  ^*  ^^^  ^y  ^^®  Judgments  Act,  1838  (1  &  2  Vict.  c.  110),  s.  18,  all 
decrees  of  Courts  of  Equity  and  all  rules  of  Courts  of  common 
law  and  all  orders  in  lunacy,  whereby  any  money  or  any  costs, 
charges,  or  expenses  shall  be  payable,  are  to  haye  the  effect  of 
judgments. 

The  order  must  be  for  payment  of  a  definite  sum  of  money 
to  a  particular  person ;  therefore  an  order  for  an  account  and 
payment  of  what  may  be  found  due  (a),  a  chief  clerk's  certificate 
finding  a  sum  due  (5),  and  an  order  to  pay  into  Court  (c),  giye 
no  priority.  Chadicick  y.  27b//,  8  D.  M.  &  Q-.  584  {a) ;  Earl  of 
Mansfield  y.  Ogle^  4  De  G.  &  J.  38  (6) ;  Wand  y.  Docker,  5 
Jur.  N.  S.  1287  (r). 

Jadgments  lY.  Judgments  against  the  legal  personal  representative  for 

l^id  personal  debts  of  the  deceased,  whether  the  judgment  is  registered  or 
repre«enta.      ^^^      Jennings  y.  Eigbg,  33  B.  198;   In  re  Williams'  Estate: 

Williams  y.  Williams,  15  Eq.  270. 
Such  a  judgment  has  no  priority,  unless  it  is  actually  signed 

before  the  date  of  a  judgment  for  administration  of  the  estate. 

Parker  v.  Bingham,  33  B.  535 ;  In  re  Stubbn'  Estate ;  Hanton  v. 

Stubhii,  8  Ch.  D.  154. 
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call  out  of  the  assets  of  the  deceased  in  a  due  course  of  Order  to 
administration  is  not  a  judgment  which  will  give  priority.  P*y*^*"' 
In  re  Huhhack ;  International  Marine  Hydropathic  Cotnpanj/  v. 
JETflfm,  29  Oh.  D.  934. 

Inter    se    judgments    against    the    executor    have    priority  Judgments 
according  to  order  of  date.     Abbis  v.   Winter^  3  Sw.  678,  n. ; 
Morrice  v.  Bank  of  England,  3  Sw.  673 ;   Ca.  t.  Talb.  212 ; 
Dollond  V.  Johnson,  2  Sm.  &  Q-.  301. 

y.  Statutes  and  recognizances.  Beoog. 

Statutes  are  obsolete.  A  familiar  kind  of  recognizance  is  the 
ordinary  recognizance  of  a  receiver  and  manager  appointed  by 
the  Court,  which  does  not  create  a  Crown  debt.  See  Seagram  v. 
Tuck,  18  Ch.  D.  296. 

VI.  Debts  by  specialty  (including  arrears  of  rent  (a) )  and  Debts  by 
Simple    contract,  including    judgments   against  the  deceased  simple 
not  registered  (6) ;   see  the  Administration  of  Estates  Act,  1869  «>«*««*• 
(32  &  33  Vict.  c.  46).     In  re  Hastings;    Shirrejf  v.  Hastings, 

6  Ch.  D.  610  (a)  ;   Van  Gheluive  v.  Nerinckx,  21  Ch.  D.  189  (6). 

Formerly   a    debt    due    from    an    incumbeut's    estate    for  Inonmbent's 
dilapidations  was  postponed  to  simple  contract  debts,  but  it  ^^' 

now  ranks  with  them  under  the  Ecclesiastical  Dilapidations 
Act,  1871  (34  &  35  Vict.  c.  43).  In  re  Monk:  Way  man  v. 
Monk,  36  Ch.  D.  683. 

A  simple  contract  debt  due  to  the  Crown  is  not  entitled  to  Debt  dae 
priority  over  a  specialty  debt.     The  result  is  that  the  assets  ^^" 

must  be  apportioned  between  specialty  and  simple  contract 
debts,  and  the  Crown  will  be  paid  in  priority  out  of  the  portion 
available  for  simple  contract  debts.  In  re  Bentinck:  Bentinck 
V.  Bentinck,  (1897)  1  Ch.  673 ;  see  Neic  South  Wales  Taxation 
Commissioner  v.  Palmer,  (1907)  A..C.  179. 

VII.  Money  of  a  wife  lent  to  her  husband  for  the  purposes  Money  lent 
of  his  business.     In  re  Leng;  Tarn  v.  Emmerson,  (1896)   1 

Ch.  662. 

VIII.  Voluntary  bonds  and  covenants.     Jones  v.  Poicell,  1  Volnntary 
Eq.  Ca.  Ab.  84 ;  see  Blount  v.  Doughty,  3  Atk.  483  ;  Dawson  v. 
Kearton,  3  Sm.  &  Q.  186.      . 

The  holder  of  a  promissory  note  or  similar  instrument  given 
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without  consideration  has  no  daiin  upon  the  estate.     In  re 
JFhiiaker,  42  Ch.  D.  119. 

A  voluntary  bond  assigned  for  value  is  entitled  to  the  same 
priority,  as  if  it  had  originally  been  given  for  value.  Payne  v. 
Mortimer^  4  De  Q-.  &  J.  447. 

IX.  Interest  on  debts  not  carrying  interest  payable  under 
Ord.  LV.,  r.  62.     Garrard  v.  Lard  DinorbeUy  5  Ha.  213. 


D.  JRekase  of  Debt, 

The  question  frequently  arises  whether  a  debt  has  been 
released  or  not.  There  is  no  distinction  between  law  and 
equity  in  this  matter.  If  the  debt  has  not  been  released  at 
law,  it  has  not  been  released  in  equity.  Mere  verbal  declara- 
tions by  a  testator  outside  his  will,  or  entries  in  his  books,  that 
he  has  forgiven  a  debt,  or  that  it  is  not  to  be  enforced,  are  not 
sufficient  to  release  it.  Aston  v.  Pt/e,  6  Ves.  350,  n. ;  -Byiii  v. 
God/ret/,  4  Ves.  6;  Peeves  v.  Brymer^  6  Ves.  516;  Cross  v. 
Spnggy  6  Ha.  562;  see  2  Mao.  &  G.  113;  Peace  v.  HainSj 
11  Ha.  151. 

But  if  the  security  is  handed  to  the  debtor  with  the  intention 
of  forgiving  the  debt,  the  debt  is  gone  (a),  and  there  may  be 
other  circumstances  short  of  an  actual  release  which  have  the 
same  effect  (6).  Richards  v.  SymSj  2  Eq.  Ca.  Ab.  617;  Taylor 
V.  Manners^  1  Ch.  48  (a) ;  see,  too,  Eden  v.  Smyth,  5  Ves.  341  ; 
Gilbert  v.  Wetherell,  2  S.  &  St.  254 ;  Flower  v.  Marten,  2  M.  & 
Cr.  459  ;   Teomans  v.  Williams,  1  Eq,  184  b. 


Creditor 

appointed 

exeoutor. 


E.  Creditor  made  Executor, 

If  a  debtor  appoints  his  creditor  his  executor,  and  the  executor 
i*eceives  assets  sufficient  to  pay  the  debt,  it  must  be  taken  to 
have  been  paid.  Wankford  v.  Wankford,  1  Salk.  299 ;  see  Co. 
litt.  264  b,  and  Harg.  and  Butler's  Notes. 

But  if  the  debt  is  due  to  two  trustees,  one  of  whom  is 
appointed  executor,  no  such  presumption  arises.  In  re  Caretc, 
4  Ir.  Ch.  1 12,  overruling  Richards  v.  Wisling,  2  Ir.  Ch.  1 ;  see 
Biniis  V.  Nicholls,  2  Eq.  266. 
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F.  Debtor  made  Executor. 

At  law  the  appointment  of  a  debtor  executor,  or  one  of  several  Debtor 
executors,  extinguishes  the  right  of  action  and  amounts  to  a  ezeoutor. 
gift  of  the  debt  to  the  executor,  though  the  debt  remains  assets 
for  payment  of  creditors  (a).  In  equity  the  debt  remains  owing 
both  for  the  benefit  of  legatees  and  next  of  kin  (6),  and  the 
executor  is  deemed  to  have  the  money  in  his  hands  as 
executor  (c).  Sir  John  NeedhanCa  Case,  8  Co.  135  a;  TTank" 
ford  V.  Wankford,  1  Salk.  299  (a)  ;  Carey  v.  Goodinge,  3  B.  C.  C. 
Ill ;  Barry  v.  Usher ^  11  Ves.  87,  90  {h) ;  In  re  Bourne ;  Davey 
V.  Bourne,  (1906)  1  Ch.  697  (c). 

As  to  the  admissibility  of  evidence  to  rebut  this  equity,  see 
the  chapter  on  Evidence. 

The  right  of  action  is  released  at  law,  though  the  executor 
dies  before  he  proves  the  will,  provided  he  does  not  renounce. 
Wanhford  v.  Wankford,  1  Salk.  299 ;  In  re  Applebee ;  Leveson 
V.  Beaks,  (1891)  3  Ch.  422. 

Letters  of  administration  granted  to  the  debtor  only  suspend 
the  remedy  at  law.     Sir  John  NeedhanCs  Case,  8  Co.  135  a. 


Q.  Executor*s  Right  to  Prefer. 

The  legal  personal  representative  may  prefer  a  creditor  over  Right  to 
other  creditors  of  the  same  class,  and  this  right  has  not  been 
affected  by  the  Administration  of  Estates  Act,  1869  (32  &  33 
Yict.  c.  46),  and  that  Act,  by  placing  specialty  and  simple 
contract  creditors  on  the  same  footing,  enables  the  executor  to 
pay  a  simple  contract  in  preference  to  a  specialty  debt,  where 
the  estate  is  insolvent.  Re  Orsmond:  Drury  v.  Orsmond,  58 
L.  T.  24 ;  In  re  Samson ;  Rohbins  v.  Alexander,  (1906)  2  Ch. 
584,  overruling  In  re  Hankey :  Cunliffe  Smith  y.Hankey,  (1899) 
1  Ch.  541. 

In  exercise  of  this  right,  the  executor  may  pay  a  statute-  Statute- 
barred  debt,   unless  it    has    been    judicially   declared  to  be 
barred  {a) ;  and  he  may  pay  a  debt  that  does  not  carry  interest 
before  a  debt  that  does  {b).     Stahlschmidt  v.  Lett,  1  Sm.  &  G*. 
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Cfc*P.  M.  415 ;  Lotru  v.  Rumney,  4  Eq.  451 ;  Midgley  v.  Midgley,  (1893) 
3  Ch.  282 ;  aee  /»  r^  Wen/tarn ;  Hunt  v.  Wenham,  (1892)  3  Ch. 
69  (a) ;  Turner  v.  Turner,  1  J.  A  W.  44 ;  Robinson  v.  Cummingj 
2  Atk.  409,  411 ;  7w  r<»  Stevens;  Cooke  v.  S^er^«,  (1898)  1  Ch. 
162,  174(6). 

He  cannot  pay  a  debt,  which  is  not  enforceable,  beoaoBe  the 
Statute  of  Frauds  has  not  been  complied  with.  In  re  Rownson  ; 
field  V.  White,  29  Ch.  D.  368. 

The  right  to  prefer  continues,  both  at  law  and  in  equity,  until 
judgment  for  the  administration  of  the  estate,  and  a  receiver 
will  not  be  appointed  merely  to  interfere  with  the  right. 
Eurojyean  AsHuranee  Society  v.  Radelijfe,  7  Ch.  D.  733 ;  Philips 
V.  Joftes,  28  Sol.  J.  360  ;  In  re  Barrett ;  Whitaker  v.  Barrett,  43 
Ch.  D.  71 ;  In  re  Wells ;  MoUmy  v.  Brooke,  45  Ch.  D.  669 ;  In 
re  Stevens;  Cooke  v.  Stevens,  (1898)  1  Ch.  162,  173. 

An  order  for  an  account  does  not  bar  the  right.  In  re 
Barrett ;   Whitaker  v.  Barrett,  43  Cb.  D.  70. 

The  rule  at  common  law  by  which  the  commencement  of  an 
action  by  another  creditor  put  an  end  to  the  right  to  prefer  is 
now  superseded  by  the  rule  in  equity  above  stated.  Vibart  v. 
Coles,  24  Q.  B.  D.  364. 


H.  Exeattor*s  Right  of  Retainer. 


Fonndatiofi 
of  right  of 
retainer. 


The  legal  personal  representative  could  be  sued  by  creditors, 
who  would,  on  recovering  judgment,  get  priority  over  other 
creditors  of  the  same  degree.  But  he  could  not  sue  himself  and 
so  acquire  priority.  To  remedy  this  disability  the  law  allows 
the  legal  personal  representative  to  retain  his  debt  out  of  legal 
assets  as  against  creditors  of  equal  degree  with  himself. 

Trustees  have  no  such  right.  Anon.,  2  Ch.  Ca.  64 ;  Bain  v. 
Sadler,  12  Eq.  670. 

Tlie  right  is  a  personal  privilege  of  the  legal  personal  repre- 
sentative, which  he  cannot  in  that  capacity  be  ordered  to  exer- 


cise. 
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Therefore,  if  the  legal  personal  representative  of  a  deceased     Chap.  ix. 
trustee  declines  to  act  in  the  trusts,  he  cannot  be  ordered  to 
retain  for  the  benefit  of  the  trust  estate  a  debt  owing  by  the 
trustee  to  that  estate.     In  re  Ridley  ;  Ridley  v.  Ridley^  (1904)  2 
Ch.  774 ;  In  re  Benett     Ward  v.  Benett,  (1906)  1  Ch.  216. 

Again,  if  A  is  the  executor  of  two  estates,  of  which  one  is 
indebted  to  the  other,  the  executor  cannot  be  ordered  to  retain 
out  of  the  debtor  estate  what  is  owing  to  the  creditor  estate. 
In  re  Benett ;  Ward  v.  Benett,  (1906)  1  Ch.  216,  overruling  Fox 
V.  Garrett,  28  B.  16 ;  and  not  approving  In  re  Owen :  Poe  v. 
Shortt,  23  L.  E.  Ir.  328. 

It  w^as  suggested  in  In  re  Benett  that  the  case  may  be  different 
if  both  estates  are  being  administered  by  the  Court. 

If  a  trustee  to  whom  a  debt  is  owing  in  that  capacity  is 
appointed  legal  personal  representative  of  the  debtor,  he  may,  of 
course,  be  compelled  by  his  beneficiaries  to  enforce  his  right  of 
retainer.  Daviea  v.  Parry,  (1899)  1  Ch.  602,  607 ;  In  re  Benett, 
mpra. 

The  right  extends  to  the  executor  of  a  sole  executor.  Thomson 
V.  Grant,  1  Euss.  540,  n. ;  In  re  Owen ;  Poe  v.  Shortt,  23 
L.  E.  Ir.  328. 

As  between  several  legal  personal  representatives,  the  right 
must  be  exercised  rateably  in  proportion  to  their  debts.  Chapman 
V.  Turner,  1 1  Vin.  Ab.  72 ;  9  Mod.  268. 

If  there  is  an  administrator  durante  minore  (state,  or  to  the  Right  of 
use  of  another,  for  instance,  a  lunatic,  the  administrator  may  durante 
retain  not  only  his  own  debt,  but  also  the  debt  of  the  infant  or  *^*^^^  *•'**'<'• 
lunatic.      Roskelley  v.  Godolphin,  Sir  T.  Eaym.  484  ;  Franks  v. 
Cooper,  4  Ves.  763. 

An  officer  of  a  bank,  who  is  administrator,  has  no  right  to 
retain  a  debt  due  to  the  bank.  Re  Richards ;  Lawson  v.  Harvey, 
85  L.  T.  273. 

The  right  extends  only  to  legal  assets,  ue,,  such  assets  as  Retainer 
come  to  the  legal  personal  representatives  virtute  officii.    Legal  jj^  aaaets. 
assets  include  the  equity  of  redemption  in  a  sum  of  money 
charged  on  land  and  in  a  term  of  years.     Hawkins  v.  Lawse,  1 
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Leon.  154 ;  Coot  v.  Ortgwn^  3  Dr.  647 ;  Eanley  t.  JPBermoifj 
I.  R  9  Eq.  35 ;  not  following  Creditors  of  Sir  Charles  Car,  3 
P.  W.  341,  and  HarUceli  t.  Chitiern,  Amb.  308 ;  see,  too,  a  note 
in  Loregrote  v.  Cooper,  2  Sm.  &  G.  271,  273. 

The  legal  personal  representatives  had  no  right  of  retainer 
against  real  estate,  which  was  made  equitable  assets  by  the 
Adminisbation  of  Estates  Act,  1833  (3  &  4  WilL  lY.  a  104). 
Walters  r.  Walters,  18  Ch.  D.  182. 

Effeaof  The  Land  Transfer  Act,  1897  (60  &  61  Vict.  e.  65),  nndOT 

Act.  which  the  real  estate  vests  in  the  personal  representative,  does 

not  give  a  right  of  retainer  against  the  real  estate.  In  re 
Williams;  Holder  v.  Williams,  (1904)  1  Ch.  62. 

EsUte  of  Property  belonging  to  a  married  woman  for  her  separate  use, 

woman.  including  earnings  made  her  separate  estate  bj  the  Married 

Women's  Property  Act,   1870    (33   &  34  Vict.   c.   93),  was 

equitable  assets.     //}  re  Poolers  Estate :  Thompson  v.  Bennett,  6 

Ch.  D.  739. 

But  now,  by  the  Married  Women's  Property  Acts,  1882  and 
1893  (45  &  46  Vict.  c.  75 ;  66  &  57  Vict.  c.  63),  a  married 
woman's  property  appears  to  be  made  legal  assets. 

Right  most  The  right  of  retainer  must  be  asserted;   it  does  not   act 

^'^  automatically;   but  it  need  not  be  asserted  until  something 

is  done  to  interfere  with  the  right;  for  instance,  it  may  be 
exercised  after  an  order  to  administer  the  estate  in  bankruptcy 
as  regards  assets  in  the  executor's  possession  at  that  time.  In  re 
Rhoades,  (1899)  2  Q.  B.  347. 

Rigbt,  if  If  the  legal  personal  representative    asserts  the  right   in 

lii^me/may   ^^  lifetime,  but  dies  before  exercising  it,  his  legal  personal 
^t^^d^'th^     representative  may  assert  it  after  his  death.     In  re  Compton; 

Norton   v.    Compton,   30   Ch.   D.    15;   see  Burge  v.   Brutton, 

2  Ha.  373. 
Towhatas-sctB      The  right  is  limited  to  such  legal  assets  as  come  into  the 

possession  or  under  the  control  of  the  legal  personal  represen- 

tative,  or  are  paid  into  Court  during  his  life.     In  re  Compton  ; 

Norton  v.  Compton,  30   Ch.   D.    15,   not  following  Wilson  v. 

Coxicell,  23  Ch.  D.  764 ;  Taaje  v.  Taqffe,  (1902)  1  Ir.  148. 
He  cannot  retain  against  a  fund  in  Court  to  the  credit  of  an 
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old  administration  action,  which  would  not  be  paid  out  to  him,     Cliap.  LX. 
but  would  be  paid  either  to  beneficiaries  or  to  the  credit  of  an 
action  to  administer  the   estate  of    the  debtor.     Pulman  v. 
Meadows,  (1901)  1  Ch.  233. 

If  the  assets  are  less  than  the  debt  the  assets  may  be  retained  Retainer  in 
in  specie.     In  re  Gilbert,  (1898)  1  Q.  B.  282.  "^^®" 

Sect.  10  of  the  Judicature  Act,  1875  (38  &  39  Vict.  c.  77),  Effect  of 
has  not  destroyed  the  right  of  retainer.     Lee  v.  Nuttally  12  judicature 
Ch.  D.  61 ;  In  re  May :  Craicford  v.  May,  45  Ch.  D.  499  ;  see,  ^^*- 
too,  In  re  Leng ;  Tarn  v.  Emmerson,  (1895)  1  Ch.  662. 

The  right  of  retainer  could  not  be  exercised  against  creditors  Retainer 

allo^ired  onl^ 

of  higher  degree  of  whose  debts  the  executor  had  notice.  For  against 
instance,  a  simple  contract  debt  could  not  be  retained  as  against  ^^J^  deme. 
a  specialty  debt,  and  it  has  been  held  that  in  this  respect  the 
Administration  of  Estates  Act,  1869  (32  &  33  Vict.  c.  46), 
made  no  difference.  Talbot  v.  Frere,  9  Ch.  D.  568 ;  Wihon  v. 
Coxicell,  23  Ch.  D.  764  ;  Re  Jmm;  Calver  v.  Laxton,  31  Ch.  D. 
440 ;  Hanley  v.  MDermott,  I.  E.  9  Eq.  36. 

The  Act  of  1869  refers  to  priority  oi  payment ;  it  is  probable, 
therefore,  that  the  authorities  above  cited  are  not  affected  by  In 
re  Samson:  Bobbins  v.  Alexander,  (1906)  2  Ch.  584,  which 
related  only  to  the  right  to  pay  one  creditor  in  preference  to 
another. 

Sect.  3  of  the  Married  Women's  Property  Act,  1882  (45  &  46  Effect  of 
Vict.  c.  75),  which  postpones  a  sum  lent  by  a  wife  to  her  Women's 
husband  fpr  the  purposes  of  his  business  to  debts  of  other  f^^o^*^^*' 
creditors,  does  not  affect  her  right  of  retainer.     In  re  May ;  retainer. 
Crawford  v.  May,  45  Ch.  D.  499  ;    //*  re  Ambler ;   WoodJiead  v. 
Ambler,  (1905)  1  Ch.  697. 

But  though  an  executor  cannot  retain  against  a  creditor  of  Retainer 
higher  degree,  of  whose  debt  he  has  notice,  it  has  been  held  of  higher 
that  if  he  retains  his  debt  without  notice  of  a  debt  of  higher  ^^^^e- 
degree,  the  retainer  cannot  be  questioned.     In  re  Fludyer;  oatorhaa 
Wingfield  v.  Erskine,  (1898)  2  Ch.  562.  ''''  ''''  '^' 

In  re  Fludyer  was  decided  on  the  authority  of  Harman  v. 
Harman,  2  Show.  492 ;  Comb.  35,  which  is  not  a  satisfactory 
case ;  but  the  same  view  is  supported  by  Britton  y.  Batthurst,  3 
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What  debto 
11U17  be 
reUined. 


Debt  vetted 
in  trustee. 


Debt  owing 
to  exeontor 
jointly  with 
others,  to  one 
of  seyeral 
ezeonton, 
to  executor 
as  trustee. 


Leo.  115;  Dari«  v.  Mofd'/wuMe^  Fitzg.  76;  Hmrkina  v.  D/iy, 
Amb.  160,  App.  E.  An  article  on  the  subject  by  Mr.  Jenks  in 
the  Law  Quar.  Rev.  (Ap.  1907),  p.  171,  "  A  Note  on  Retainer," 
should  be  consulted.  Greomcood  v.  Bradntsh,  Prec.  Ch.  354; 
2  Eq.  Ab.  461,  only  decided  that  there  was  no  equity  in  that 
particular  case  to  restrain  an  action  at  law. 

Probably  sect.  10,  above  referred  to,  which  imports  into  the 
administration  of  estates  the  bankruptcy  rule  that  all  debts  are 
payable  pari  passu^  has  not  affected  the  rule  so  as,  for  instance, 
to  enable  a  simple  contract  debt  to  be  retained  against  a 
specialty  creditor. 

The  right  extends  to  legal  debts  requiring  a  complicated 
account,  and  also  to  equitable  debts  only  ascertainable  after 
a  similar  account.  In  re  JIofTtV  Entate:  Morris  v.  Morria^ 
10  Ch.  68. 

It  has  been  extended  to  a  debt  vested  in  a  trustee  for  the 
legal  personal  representative.  ^'  It  would  be  a  vain  thing  for 
her  to  pay  the  100/.  to  her  own  trustee  with  the  one  hand  and 
to  take  it  back  from  him  with  the  other."  Cockroft  v.  Blacky  2 
P.  W.  298 ;  Loane  v.  Caset/,  2  W.  Bl.  965 ;  Loomes  v.  Stotherd, 
1  S.  &  St.  468. 

But  there  is  no  right  of  retainer,  if  the  legal  personal  repre- 
sentative is  not  in  substance  the  person  to  receive  the  debt. 
For  instance,  a  sum  due  to  the  trustees  of  a  marriage  settlement 
for  a  breach  of  trust  by  the  deceased  cannot  be  retained  by  a 
legal  personal  representative,  who  is  only  tenant  for  life  under 
the  settlement.  In  re  Dunning;  Hatherley  v.  Dunning^  54 
L.  J.  Ch.  900;  In  re  Hayward;  Ttceedie  v.  Hayward^  (1901) 
ICh.  221. 

The  right  extends  to  a  debt  omng  to  the  legal  personal 
representative  jointly  with  others  [a)  ;  to  a  debt  owing  to  one 
of  several  representatives  {b) ;  and  to  a  debt  owing  to  the  legal 
personal  representative  as  also  legal  personal  representative  of 
another  estate,  or  as  trustee  or  one  of  several  trustees,  though  he 
becomes  trustee  only  by  virtue  of  his  oflSce  of  legal  personal 
representative  (c) .  Crotcdev  v.  Steicart^  16  Ch.  D.  368;  In  re 
Huhhack ;  International  Marine  Hydropathic  Company  v.  HatceSy 
29  Ch.  D.  934  {a)  ;  Kent  v.  Pickenng,  2  Kee.  1;  In  re  MornV 
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Estate;  Morris  v.  Morris^  10  Ch.  68  ;  In  re  Huhback ;  supra  {b) ;     Chap.  IX. 
Thompson  v.  Cooper^  1  Coll.  85 ;   Wynch  v.  Grants  24  L.  J.  Ch. 
6 ;  Plumer  v.  Marchant^  3  Burr.  1380 ;  Ferguson  v.  Gibson,  14 
Eq.  379;  Sander  v.  Heathfield,  19  Eq.  21;  ife  Faithfull,  57 
L.  T.  14 ;  In  re  Hubback,  supra  (c). 

It  extends  to  a  debt  paid  by  the  legal  personal  representative  Debt  paid  hf 
after  the  death,  and  even  after  judgment  for  administration,  as  f^^^agee. 
surety  for  the  deceased  (a) ;  to  an  unmatured  liability  on  a 
contract  of  suretyship,  on  which  there  has  been  no  actual  pay- 
ment (b);  to  a  sum  paid  by  the  legal  personal  representative 
under  an  indemnity  from  the  deceased  (c)  ;  and  to  a  claim  for 
damages  for  breach  of  a  pecuniary  contract,  for  which  there  is  a 
certain  standard  (d).  Boyd  v.  Brooks,  34  B.  7 ;  Lee  v.  Nuttall, 
12  Ch.  D.  61,  64 ;  see  Ferguson  v.  Gibson,  14  Eq.  379  (a)  ;  lie 
Orme:  Evans  v.  Maxwell,  50  L.  T,  51;  In  re  Owen;  Foe  v. 
Shortt,  23  L.  E.  Ir.  328  (6)  ;  Wildes  v.  Budlow,  19  Eq.  198  {c) ; 
Loane  v.  Casey,  2  W.  Bl.  965 ;  In  re  Compton :  Norton  v. 
Compton,  30  Ch.  D.  15 ;  In  re  Allen ;  Adcock  v.  Evans,  (1896) 

2  Ch.  345  {d). 

It  extends  to  a  statute-baired  debt,  provided  it  has  not  been  Debt  baned 
judicially  decided  to  be  barred  {a),  but  not  to  debts,  which  are    ^*    "  ' 
not  enforceable  against  the  estate,  because  the  Statute  of  Frauds 
has  not  been  complied  with  (6).     Stahlschmidt  v.  Lett,  1  Sm.  &  Q-. 
415;  HallY.  JFalker,4:K.&J.  166;  Midgley  y,  Midgley,  (1893) 

3  Ch.   282  {a) ;  In  re  Rownson ;  Field  v.   White,  29  Ch.   D. 
358  (6). 

A  legal  personal  representative,  who  is  entitled  to  an  annuity  ReUiner  in 
under  a  covenant  by  the  deceased,  may,  if  the  estate  is  insol-  J^J^j^^ 
vent,  retain  arrears  of  the  annuity  due  down  to  the  time  when 
any  money  claimed  to  be  retained  is  dealt  with,  but  not  future 
payments.     In  re  Beeman ;  Fotcler  v.  James,  (1896)  1  Ch.  48. 

It  appears  not  to  have  been  decided  whether  a  legal  personal  Whether 
representative  can  buy  up  a  debt  due  by  the  testator  and  then  buy  up  debt, 
retain  it.     He  cannot  retain  a  debt,  to  which  he  becomes  entitled 
as  legatee  of  a  creditor,  after  the  debt  has  been  proved  in  an 
administration  action.     Jones  v.  Evans,  2  Ch.  D.  420 ;  see  Hep^ 
icorth  V.  Meslop,  6  Ha.  561. 

The  right  of  retainer  is  not  destroyed  by  a  bond  given  by  an  Retainer  not 
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administrator  in  the  old  form  to  apply  the  assets  in  a  due  oonrse 
of  administration  rateablj  and  proportionately,  and  according 
to  the  priority  required  by  law,  and  not  unduly  preferring  his 
own  debt.  Daciea  v.  Parry,  (1899)  1  Ch.  602 ;  In  re  Belham  ; 
Richardea  v.  Yates,  (1901)  2  Ch.  52 ;  see  the  new  form,  W.  N. 
1899,  262. 

Nor  by  judgment  for  administration  in  a  creditor's  action. 
Spicer  v.  James,  2  M.  &  K.  387 ;  Thompson  v.  Cooper,  1  Coll. 
81 ;  Sharman  v.  Rudd,  27  L.  J.  Ch.  844 ;  Nunn  v.  Barlour,  1 
S.  &  St.  688 ;  Daties  v.  Parry,  (1899)  1  Ch.  602  ;  see  Player  v. 
Fozhall,  1  Russ.  538. 

Nor  by  proving  the  debt  in  such  an  action,  or  even  part  pay- 
ment in  the  action,  before  the  creditor  became  legal  personal 
representative.  Nunn  v.  Barloir,  1  S.  &  St.  588 ;  In  re  Harri- 
son ;  Latimer  v.  Harrison,  32  Ch.  D.  395 ;  Davies  v.  Parry, 
(1899)  1  Ch.  602. 

The  right  is  not  lost  by  payment  into  Court  by  the  legal 
personal  representative,  or  by  a  third  person  ordered  to  make 
such  payment  in  his  presence  (a) ;  or  by  payment  by  the  legal 
personal  representative  to  a  receiver  appointed  in  a  creditor's 
administration  action  (/>).  Stahlschmidt  v.  Lett,  1  Sm.  &  Gr. 
416 ;  Chissum  v.  Dewes,  5  Buss.  29 ;  Tipping  v.  Power,  1  Ha, 
405;  Richmond  v.  White,  12  Ch.  D.  361  ;  In  re  Compton,  30 
Ch.  D.  15 ;  Hanley  v.  iPDermott,  I.  E.  9  Eq.  36  {a) ;  In  re 
Harrison  ;  Latimer  v.  Harrison,  32  Ch.  D.  395  (6). 

The  right  has  priority  over  the  costs  of  the  action.  Chissum 
V.  Detces ;  Tipping  v.  Poicer,  supra. 

Payment  to  an  officer  of  the  Court  in  ignorance  of  the  right 
of  retainer  will  not  destroy  the  right.  Ex  parte  James,  9  Ch. 
609 ;  Hx  parte  Simmonds,  16  Q.  B.  D.  308 ;  In  re  Rhoades, 
(1899)  2  Q.  B.  347. 

After  the  appointment  of  a  receiver,  the  legal  personal  repre- 
sentative has  no  claim  against  assets  got  in  by  the  receiver.  In 
re  Jones :  Calver  v.  Laxton,  31  Ch.  D.  440 ;  In  re  Harrison  ; 
Latimer  v.  Harrison,  32  Ch.  D.  395 ;  Taaffe  v.  Taaje,  (1902) 
1  Ir.  148 ;  see  In  te  Birt .  Birt  v.  Burt,  22  Ch.  D.  604. 

But  a  receiver  will  not  be  appointed  merely  to  destroy  the 
right  of  retainer.     In  re  Wells ;  Molony  v.  Brooke,  45  Ch.  D.  569. 
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The  legal  personal  representative   oannot  retain  against  a     Chap.  LX. 
creditor  who  has  obtained  judgment  against  him  for  a  debt  of 
the  testator.     In  re  Marvin ;  Craicter  v.  Marvin^  (1905)  2  Ch.  490. 

The  existence  of  a  right  of  retainer  is  not  alone  sufficient  Adminis- 
ground  for  a  tmnsf er  of  the  administration  of  an  insolvent  estate  bankruptcy, 
into  bankruptcy;  nor,  on  the  other  hand,  will  such  a  right 
prevent  the  exercise  of  the  judicial  discretion  to  make  a  transfer. 
In  re  York:  Atkinson  v.  Powell^  36  Ch.  D.  233;  In  re  Baker; 
Nichols  V.  Baker,  44  Ch.  D.  262. 

A  fund  will  not  be  paid  out  of  Court  to  a  legal  personal  Pa3rmont  out 
representative  to  enable  him  to  exercise  a  right  of  retainer,  at 
any  rate,  after  an  inquiry  as  to  the  persons  entitled  has  been 
ordered  in  his  presence.     Trevor  v.  HtitchinSy  (1896)  1  Ch.  844. 

If  the  legal  personal  representative,  by  exercising  the  right  of  Right  of 
retainer,  has  paid  himself  in  part,  he  will  not  be  allowed  to  rotainer. 
prove  against  assets,  which  cannot  be  retained,  until  the  other 
creditors  have  been  paid  a  dividend  equal  to  the  dividend  he 
received  by  means  of  the  retainer.     Bain  v.  Sadler ,  12  Eq.  670. 


I.  Retainei^  by  Heir  or  Devisee, 

A  creditor  by  specialty,  in  which  the  heirs  were  bound,  had  Retainer  by 
prior  to  the  Administration  of  Estates  Act,  1833  (3  &  4  Will.  IV.  deW^. 
c.  104),  a  right  of  action  against  the  heir  and  devisee  of  the 
debtor ;  and,  therefore,  upon  principles  precisely  similar  to 
those,  upon  which  the  legal  personal  representative  was  allowed 
to  retain,  the  heir  or  devisee,  if  himself  a  creditor  by  specialty, 
could  retain  his  debt  against  the  land.  Loomes  v.  Stotherdy  I 
S.  &  S.  458. 

This  right  was  not  affected  by  the  Administration  of  Estates 
Act,  1833  (3  &  4  Will.  IV.  c.  104),  nor,  it  seems,  by  Hinde- 
Palmer's  Act  (32  &  33  Vict.  c.  46).  In  re  lilidge;  Davidson  v. 
Illidge,  27  Ch.  D.  478. 

The  right  does  not  extend  to  simple  contract  debts.  Bain  v. 
Sadler,  12  Eq.  570;  In  re  Illidge;  Davidson  v.  lUidge,  27  Ch.  D. 
478  ;  where  Hall  v.  Macdonald,  14  Sm.  1 ;  Ferguson  v.  Oibson, 
14  Eq.  379,  are  discussed. 

T.W.  3  G 
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A  derisee  on  trust  to  sell  and  pay  debts  had  no  right  of 
retainer.     Bain  v.  Sadler^  supra. 


TnutoMiBAj 
retain  debt 
due  to  estate 
out  of  share 
of  debtor. 


Voluntary 
settlement. 


Derivatire 
interest  may 
be  retained. 


intimate 
trust  for 
debtor. 


Legal  interest 
in  bind  cannot 
be  retained. 


Parbhaserfor 
yalue  bound. 


Extent  of 
right  to 
retain  interest 
under  a  wiU. 


J.  Retainer  of  Debt  owing  to  Estate  by  Beneficiary. 

Where  a  person  is  entitled  to  benefits  under  a  deed  and  has 
at  the  same  time  undertaken  obligations  under  the  deed  which 
he  fails  to  perform,  the  trustees  may  retain  the  benefits  as  a 
security  for  the  performance  of  the  obligations.  Ex  parte 
Mifford,  1  B.  C.  C.  398  ;  Priddy  v.  Rose,  3  Mer.  86 ;  Smith  v. 
Smith,  1  T.  &  C.  Ex.  338 ;  Burridge  v.  Rotr,  1  T.  &  C.  C.  183, 
on  appeal  13  L.  J.  Ch.  173  ;  8  Jur.  299;  Coi^  v.  Corr,  3  L.  K 
Ir.  435;  In  re  Weston:  Daties  v.  Tagart,  (1900)  2  Ch.  164;  see 
also  ILighcH  v.  Williams^  3  Mac.  &  G.  683,  690. 

The  equity  applies  though  the  deed  may  be  a  voluntary 
settlement.     In  re  Weston;  Dories  v.  Tagart,  (1900)  2  Ch.  1G4. 

The  equity  holds  good  against  a  derivative  interest  which 
the  debtor  acquires  from  a  person  interested  under  the  deed. 
Burridge  v.  Rar,  1  T.  &  C.  C.  183 ;  on  appeal  13  L.  J.  Ch.  173; 
8  Jur.  299. 

It  also  holds  good  against  property  held  by  the  trustees 
in  trust  for  the  debtor  under  an  ultimate  limitation  in  the 
settlement.  In  re  Weston:  Dories  v.  Tagart,  (1900)  2  Ch.  164; 
see  Ilallett  v.  Hallett,  13  Ch.  D.  232. 

It  does  not  hold  good  against  a  legal  interest  in  land  taken 
by  the  debtor  under  the  deed.  The  Court  of  Chancery  had 
no  control  over  such  an  interest.  There  seems  to  be  no  precise 
decision  on  the  point.  The  analogy,  however,  of  a  trustee 
becoming  indebted  to  the  trust  appears  to  apply.  See  Egbert  v. 
Butter,  21  B.  560;  Fox  v.  Buckley,  3  Ch.  D.  508;  where 
Woodyatt  v.  Oreshy,  8  Sim.  180,  was  considered. 

It  holds  good  against  a  purchaser  for  value  of  the  debtor's 
interest.  The  purchaser  derives  his  title  from  the  deed,  and 
therefore  takes  with  notice  of  the  equities  arising  under  it. 
Pnddy  v.  Rose,  3  Mer.  86. 

A  similar  equity  arises  in  the  case  of  wills,  where  a  person, 
who  takes  a  benefit  under  a  will,  is  indebted  to  the  testator.  In 
such  a  case  the  executors  may  retain  the  benefit  given  by  the 
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will  in  satisfaction  of  the  debt  owing.  The  right  of  retainer  Chap.  LX. 
extends  to  a  share  of  proceeds  of  sale  of  realty  given  to  the 
executors  on  trust  for  sale  and  to  a  specific  gift  of  money. 
Willis  V.  Greenhill^  29  B.  376 ;  In  re  Akerman ;  Akerman  v. 
Akerman,  (1891)  3  Ch.  212 ;  In  re  Tat/lor;  Taylor  v.  Wade, 
(1894)  1  Ch.  671. 

It  extends  to  interests  whether  in  possession  or  reversion. 
In  re  Watson ;  Turner  v.  Watson,  (1896)  1  Ch.  925. 

It  does  not  extend  to  a  specific  devise  of  land  or  a  specific  gift 
of  leaseholds  or  chattels  or  to  a  share  of  the  proceeds  of  sale  of 
land  directed  by  the  will  to  be  sold,  but  which  descends  to  the 
heir  by  reason  of  lapse.  Ex  parte  Barjf,  De  G.  61'3 ;  Harvey  v. 
Palmer,  4  De  G.  &  S.  425  ;  In  re  Akerman ;  Akerman  v.  Aker- 
man,  (1891)  3  Ch.  212;  Re  Milnes;  Milnes  v.  Sherwin,  53 
L.  T.  534. 

The  equity  prevails  against  an  interest,  which  the  debtor 
acquires  from  a  person  interested  under  the  will.  Stammers  v. 
JElliott,  3  Ch.  195. 

In  the  case  of  a  husband,  entitled  under  the  old  law  to  his  Retainer  of 
wife's  legacy,   the  husband's  debt  to  the  testator  could  be  aSbtontof 
retained  out  of  so  much  of  the  legacy  as  was  payable  to  the  "^^'^  legacy, 
husband  after  satisfying  the  wife's  equity  to  a  settlement  {a), 
but  the  right  of  retainer  was  lost,  if  the  wife  assigned  the  legacy 
under  the  power  conferred  by  the  Married  Women's  Rever- 
sionary Interests  Act,  1857  (20  &  21  Vict.  c.  57)  (b).    M'Mahon 
V.  Burchell,  5  Ha.  325  ;   In  re  Briant :  Poulter  v.  Shackel,  39 
Ch,  D.  471  (fl) ;  In  re  Batchelor;  Sloper  v.  Oliver,  16  Eq.  481  (6). 

The  right  appUes  against  beneficiaries  under  the  will.  It  Limit  of  the 
does  not  apply  against  a  debtor  of  the  testator,  who  after  his 
death,  establishes  a  right  to  damages  against  his  estate ;  so  as 
to  enable  the  executors  to  retain  the  damages  in  satisfaction 
of  the  debt  if  it  is  barred  by  statute.  Dingle  v.  Coppen,  (1899) 
1  Ch.  726. 

The  debt  may  arise  under  a  contract  of  suretyship  entered  ^^^^^  debts 
into  by  the  testator,  ripening  into  a  debt  after  his  death.     In  re  retained. 
Whitehouse ;   Wkitehoiise  v.  Edwards,   37   Ch.   D.    683 ;   In  re 
Palmer ;  Palmer  v.  Clarke,  13  E.  220 ;  In  re  Watson ;  Turner 
V.  Watson,  (1896)  1  Ch.  925. 

3g2 
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Clup.  LX.  It  would  seem  to  follow  from  these  oases  that  a  legacy  can  be 
retained  against  a  debt  which  was  not  owing  to  the  testator,  but 
has  become  due  to  the  executor  as  such  since  the  testator's 
death.  But  the  retainer  would  be  subject  to  any  rights  to  the 
legacy  created  between  the  testator's  death  and  the  time  when 
the  debt  accrued  due.  Smeev,  BaineSy  29  B.  661,  was  a  peculiar 
case,  depending  on  the  view  taken  by  the  Court  of  the  facts. 

If  a  debt  is  owing  to  the  estate  of  A  and  that  estate  belongs 
to  B  and  there  is  a  clear  residue  of  A's  estate  without  including 
the  debt,  if  the  debtor  is  a  beneficiary  xmder  B's  will,  the  debt 
may  be  retained  out  of  his  share.  Bomfield  y.  Law/ard^  1 
D.  J.  &  S.  459. 

But  where  A  is  indebted  to  B's  estate,  which  is  indebted  to 
C's  estate,  in  which  A  is  interested,  A's  interest  in  C's  estate 
cannot  be  retained  to  satisfy  his  debt  to  B's  estate  in  order  to 
enable  B's  estate  to  pay  its  debt  to  C's  estate.  Atison  v.  Holmes^ 
1  J.  &  H.  530. 

Statute-  A  debt  may   be  retained,   though  barred  by  the  statute. 

barred  debt,     q^^^^^^^^^^  ^    WilHams,  2  Ha.  539,  aflfd.  15  L.  J.  Ch.  204 ; 

Coatea  v.  Coates,  33  B.  249  ;  Oee  v.  Liddell  (No.  2),  35  B.  629  ; 

In  re  CordiceWa  Estate:   White  v.  Cordicell,  20  Eq.  644. 

But  there  must  be  a  debt,  for  which  the  legatee  could  be  sued 

but  for  the  statute.      In  re   TF/ieeler ;    Hankimon  v.  Salter, 

(1904)  2  Ch.  66. 
Costa.  Costs  ordered  to  be  paid  to  the  executors  by  a  legatee  in 

proceedings  relating  to  probate  of  the  will  may  be  retained  in 

the  same  way.     In  re  Knapman^s  Estate ;  Knapman  v.  Wrefordy 

18  Ch.  D.  300. 
Bigbtprevails      The  right  is  exercisable  against  an  assignee  for  value  of  the 
assignee  for     benefit  given  by  the  will.      Willes  v.   Oreenhill,  29  B.  376 ; 
^'***-  Barnett  v.  Sheffield,  1  D.  M.  &  G.  371 ;  In  re  Batchelor ;  Sloper 

V.  Oliver y  16  Eq.  481,  484  ;  In  re  Orpen :  Besicick  v.  Orpen^  16 

Ch.  D.  202 ;  In  re  Knapman^s  Estate ;  Knapman  v.  Wrefordy  18 

Ch.  D.  300 ;  In  re  Palnier ;  Palmer  v.  Clarke,  13  E.  220. 
Baofaiiptoy         If  the  debtor  becomes  bankrupt  in  the  testator  s  lifetime,  the 

of  debtor.  .   ,  .  .  . 

nght  of  retamer  is  gone,  except  as  to  so  much  as  can  be 
recovered  in  the  bankruptcy  {a).  The  same  is  the  case  if  the 
testator  in  his  lifetime  becomes  bound  by  a  composition  deed  (6). 
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Cherrtf  v.  Boultbee,  2  Kee.  319  ;  4  M.  &  Cr.  442,  overruling  Ex     Cih>P-  "■ 
parte  Man,  Mont.  &  Mao.  210 ;  Bell  v.   Bell,   17  Sim.  127 ; 
Oold%  V.  Greenfield,  2  Sm.  &  Q-.  479  ;  In  re  Hodgson ;  Hodgson 
V.  Fox,  9  Ch.  D.  673;  In  re  Bees;    Bees  v.  Bees,  60  L.  T. 
260  {a) ;  In  re  Orpen;  Besickk  v.  Orpen,  16  Ch.  D.  202  (6). 

The  executor's  right  is  to  pay  himself  out  of  the  fund,  he 
must  therefore  be  entitled  to  receive  the  debt.  But,  if  the 
debtor  becomes  bankrupt  in  the  testator's  lifetime,  the  executor 
is  not  at  the  death  entitled  to  payment  of  the  whole  debt,  he 
cannot  therefore  pay  himself. 

In  the  same  way,  if  the  debt  arises  only  in  the  bankruptcy,  so 
that  the  executor  can  only  prove,  he  cannot  retain  the  entire 
debt.  Upon  this  principle,  where  a  son  had  an  option  under 
the  will  of  buying  a  house  of  the  testator  at  a  price,  and 
exercised  the  option  and  then  became  bankrupt,  and  his  trustee 
in  bankruptcy  disclaimed  the  contract  and  the  house  was  after- 
wards sold  at  a  lower  price,  it  was  held  that  the  difference  in 
price  could  not  be  retained  against  the  son's  share.  Besides 
being  a  claim  for  damages,  it  only  arose  in  and  by  virtue  of 
the  bankruptcy,  and  could  ^  only  be  the  subject-matter  of  a 
proof  imder  sect.  55  (7)  of  the  Bankruptcy  Act.  In  re  Palmer: 
Palmer  v.  Ckrhe,  13  E.  220. 

If  the  debtor  becomes  bankrupt  after  the  testator's  death,  the  Bankraptqy 
debt  may  be  retained  with  interest  at  4  per  cent.     The  trustee  tator's  death, 
in  bankruptcy  is  in  no  better  position  than  the  debtor.     Jeffs  v. 
Wood,  2  P.  W.   129 ;  Banking  v.  Barnard,  6  Mad.  32 ;  In  re 
Watson;  Turnery.  Watson,  (1896)  1  Ch.  925. 

It  has  been  said,  that  if  the  debt  cannot  be  proved  in  the 
bankruptcy,  there  is  no  right  to  retain.  For  instance,  where  a 
testator  deposited  2,400/.  as  security  for  a  son's  banking  account 
and  the  son  became  bankrupt  after  the  testator's  death,  and  the 
amount  due  to  the  bank  was  8,858/.,  for  which  the  bank  proved 
in  the  bankruptcy  without  deducting  the  2,400/.,  it  was  held, 
that  the  executors  had  no  right  to  retain.  They  could  not  prove 
for  the  2,400/.,  since,  being  sureties,  they  could  not  prove  in 
competition  with  the  bank,  the  principal  creditors.  In  re  Binns  ; 
Lee  V.  Binns,  (1896)  2  Ch.  584. 

It  may  be  doubted,  whether  the  impossibility  of  proof  is 
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Ohap.  LX.  material.  At  the  death  the  debtor  had  2,400/.  belonging  to  the 
testator.  That  sum  the  executor  was  entitled  to  retain  out  of 
his  share.  How  oould  the  subsequent  bankruptcy  or  any  rule 
of  bankruptcy  destroy  that  right.  In  re  Binm  may  be  open  to 
reconsideration. 

It  has  been  suggested  that,  where  the  debtor  becomes  bank- 
rupt after  the  testator's  death  and  is  discharged,  the  right  of 
retainer  is  gone.  See  In  re  Watw>n  :  Turner  v.  Watson^  (1896) 
1  Ch.  925,  933. 

If  the  executor's  right  is  in  the  nature  of  an  equitable  lien, 
there  seems  no  reason,  why  the  debtor's  discharge  should  destroy 
the  lien.  In  In  re  Palmer;  Palmer  v.  Clarke,  13  R.  220, 
the  bankrupt's  discharge  was  not  held  to  destroy  the  right  of 
retainer. 
Effect  of  proof  If  an  executor  or  a  receiver  with  authority  to  get  in  the  debt 
raptcj.  proves  in  the  bankruptcy,  his  right  to  retain  the  debt  is  gone. 

Stammers   v.   Elliott,   3   Ch.    195 ;    Armstrong  v.    Armstrong, 
12  Eq.  614. 

Proof  by  a  trustee  has  been  held  not  to  have  this  eSect. 
Ex  parte  Dicken,  Buck,  115. 

K.  Set'Off. 

8et-ofl  To  raise  a  set-off  there  must  be  liability  on  both  sides, 

liability  on      Therefore  a  sum  charged  on  land  for  which  the  landowner  is 
both  aides.       ^^^  personally  liable  cannot  be  set  off  against  a  sum  due  to  the 

landowner  by  the  person  entitled  to  the  charge.     Monypenntj  v. 

Bristoic,  2  B.  &  M.  117;  see  also  In  re  Morley:   Morley  v. 

Sau9iders,  8  Eq.  694. 
8et-oflof  debt      There  can  be  no  right  of  retainer  or  set-off  in  the  case  of 
cutor  a^^st   ^^^^  demands  existing  in  different  rights.     For  instance,  the 
legacy.  executor  cannot  retain  a  legacy  to  satisfy  a  debt  owing  to  the 

executor  personally.     M'Mahon  v.  Burdett,  2  Ph.  127 ;  Freeman 

v.  Lomas,  9  Ha.  109 ;  Middleton  v.  Pollack:  Ex  parte  Nugee, 

20  Eq.  29. 
Debt  owing         Where  money  is  owing  by  a  person  in  his  private  capacity, 
pLsonaUyuid  ^*  oanniot  be  set  off  against  a  debt  owing  to  him  as  executor, 
debt  owing      j^  makes  no  difference,  that  the  executor  is  also  entitled  to  the 
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residue   and  that    the    estate  is   sufficient  to  pay  the   debts.     Ohap.  IX. 
Bishop  V.  Churchy  3  Atk.  691  ;  Medlicott  v.  BoiveSy  1  Ves.  Sen.  to  him  as 
207,  9  Ha.  113;   Freeman  v.  Lomas,  9  Ha.  109 ;   MiddUton  v.  ®^~"*^"^- 
Pollock :   Ex  parte  Nugee^  20  Eq.  29 ;  Ex  parte  Morier ;  In  re 
Willis  PercivalSf  Co,,  12  Ch.  D.  491 ;  Phillips  v.  Howell,  (1901) 
2  Ch.  773 ;  see  Jones  v.  Mossop,  3  Ha.  568 ;  Bailey  v.  Finch, 
L.  E.  7  Q.  B.  34. 

A  debt  which  is  owing  by  or  to  the  testator  or  intestate  in  Debt  owing 
his  lifetime  cannot  be  set  o£F  against  a  debt,  which  does  not  ^^^j^  ^i^ 
become  payable  till  after  his  death,  and  is  therefore  payable  to  lifetime  and 

-         -  ,  debtbeooming 

or  by  the  executor  or  administrator.     Bees  v.    Watts,  11  Ex.  due  after 
410;  Newell  Y.  National  Provincial  Bank  of  England,  1  0.  P.  D.  ^^^^^• 
496 ;    Shipman  v.   Thompson,  Willes,   103 ;  Lambarde  v.   Older, 
17  B.  542  ;  Hallctt  v.  Hallett,  13  Ch.  D.  232  ;  see  Thomas  v. 
Howell,  18  Eq.  198. 

It  was  at  one  time  thought,  that  there  was  an  exception  to  Caae  of 
the  rule  in  the  case  of  mortgagees,  who  received  policy  monies  ^^'^fiW®* 
after  the  testator's  death  more  than  sufficient  to  satisfy  the 
mortgage  debt.  In  some  cases  they  were  held  entitled  to  set 
off  the  surplus  against  a  debt  due  to  them  by  the  testator 
outside  the  mortgage,  but  it  is  now  well  settled  that  they  cannot 
do  so.  Talbot  V.  Frere,  9  Ch.  P.  56S ;  In  re  Gregson ; 
Christison  v.  Bolam,  36  Ch.  D.  223 ;  not  following  Spalding  v. 
Thompson,  26  B.  637 ;  In  re  Hasilfoofs  Estate,  13  Eq.  327 ; 
Ex  parte  National  Bank,  14  Eq.  507. 

It  seems  a  debt  due  to  a  trustee  personally  cannot  be  set  ofE  l>©bt  to 
against  a  share  of  the  trust  fund  belonging  to  the  debtor,  sonallyand 
Stammers  v.  Elliott,  3  Ch.  195  (the  150/.).  If^l  **^ 

But  a  sum  owing  by  an  administrator  to  one  of  the  next  of 
kin  as  part  of  his  share  in  the  intestate's  estate  can  be  set  off 
against  a  debt  owing  by  the  next  of  kin  to  the  administrator 
personally.  Taylor  v.  Taylor,  20  Eq.  155;  In  re  Jones; 
Christmas  v.  Jones,  (1897)  2  Ch.  190. 

After  judgment  in  an  administration  action  no  fresh  right  of  Jjdgnjent  in 

*      "  ^  ,  ^    ^  admmistra- 

set-off  can  be  created  against  the  estate  being  administered,  tioa  action 
For  instance,  a  debtor  to  the  estate  cannot  buy  a  claim  against  ®  ^  ^  " 
the  estate  and  set  it  off  against  his  debt.     Middleton  v.  Pollock, 
20  Eq.  29. 
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Gfaarg«of 
debts  inolndet 
debts  sabflut* 
ing  at  the 
death. 


Trust  to  pay 
debts. 


Damara 
aooniea  after 
the  death. 


Debts  due  at 

apartioolar 

time. 


Direction  to 
pay  debts  of 
another. 


L.  Specific  Directions  as  to  Debts. 

Testators  frequently  give  directions  with  reference  to  debts. 

A  direction  to  pay  debts  includes  all  the  legal  debts  of  the 
testator  subsisting  at  his  death,  but  not  debts  barred  by  statute. 
Burke  v.  Jones^  2  V.  &  B.  275 ;  Maxwell  v.  Maxicellj  L.  E. 
4  H.  L.  506  ;  see  Haichins  v.  HatckinSy  13  Ch.  D.  470. 

It  includes  a  sum  lent  to  the  testator  during  infancy  and 
applied  by  him  for  necessaries.    Marlow  v.  Piffield^  I  P.  W,  559. 

A  trust  for  payment  of  debts  out  of  personalty  will  not 
prevent  the  statute  from  continuing  to  run.  Scott  v.  Jones^ 
4  CI.  &  F.  382  ;  In  re  Hepburn,  14  Q.  B.  D.  394. 

But  a  similar  trust  to  pay  them  out  of  real  estate  will  keep 
them  alive  against  the  realty  for  twelve  years.  In  re  Stephens ; 
Warburton  v.  Stephens,  43  Ch.  D.  39. 

Possibly  a  direction  to  pay  specific  debts  barred  by  statute 
would  revive  them.  See  Clinton  v.  Brophy,  10  Ir.  Eq.  139 ; 
In  re  Bermingham,  1  R.  4  Eq.  187 ;  In  re  Wamoch^s  Estate, 
I.  R.  11  Eq.  212. 

A  charge  of  debts  will  include  damages  accrued  after  the 
testator's  death  on  an  equitable  liability  to  indemnify  and 
damages  recovered  in  respect  of  a  covenant  broken  after  the 
testator's  death.  Willson  v.  Leonard,  3  B.  373;  Moi^se  v. 
Tucker,  5  Ha.  79 ;  see  In  re  Bagot,  (1903)  1  Ir.  374,  n. 

And  though  tliei-e  may  be  words  limiting  the  debts  to  a 
particular  class  of  debts,  such  as  debts  due  at  a  particular 
period  of  the  testator's  life,  the  Court  will,  if  possible,  adopt  the 
wider  construction,  so  as  to  include  all  the  debts.  Bridgman  v. 
Dote,  3  Atk.  201  ;  Dormay  v.  Borradaile,  10  B.  263 ;  Berming- 
ham  V.  Burke,  2  J.  &  Lat.  699. 

A  direction  to  pay  tlie  debts  of  another  person  includes  the 
debts  subsisting  at  his  deatb,  but  not  debts  barred  by  statute. 
(y  Connor  v.  Haslam,  5  H.  L.  170 ;  see,  too,  Martin  v.  Smyth ^ 
3  L.  E.  Ir.  417 ;  5  i6.  266. 
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M.  Partnership  Debts. 

A  creditor  of  a  partnersliip,  of  which  one  partner  is  dead,  has 
concurrent  remedies  against  the  estate  of  the  deceased  partner 
and  the  suryiving  partners,  and  it  makes  no  difference  which 
remedy  he  pursues  first.  He  may  have  the  estate  of  the 
deceased  administered  in  order  that  the  separate  estate  may  be 
applied  in  paying  the  separate  debts  and  then  in  paying  the 
joint  debts.  It  is  not  necessary  to  show  that  the  partnership  is 
insolvent.  Wilkinson  v.  Henderson^  1  M.  &  K.  682;  In  re 
Hodgson;  Beckett  y.  Ramsdaky  31  Ch.  D.  177;  In  re  Doetsch; 
Mattkeson  v.  Ludwig,  (1896)  2  Ch.  836. 


N.  Creditors  by  Subrogation, 

In  some  cases,  persons,  who  are  not  directly  creditors  of  the 
testator,  may  acquire  rights  against  the  estate. 
Debts  incurred  by  the  executor,  for  instance,  in  carrying  on  I^ebte  in- 

otured  by 

the  business  of  the  testator,  are  the  executor's  debts,  and  the  ezeouton. 
creditors,  to  whom  these  debts  are  owing,  have  no  direct  remedy 
against  the  testator's  estate.  They  cannot  prove  against  the 
estate  or  take  the  testator's  assets  in  execution.  Labouchere  v. 
Tupper^  11  Moo.  P.  C.  198;  Otceny.  Delamere,  15  Eq.  134; 
Abbott  V.  Parfitt,  L.  E.  6  Q.  B.  346 ;  Fairland  v.  Percy,  3 
P.  &  D.  217;  Farhall  v.  Farhall,  7  Ch.  123;  Hall  v.  Fennell, 
I.  R.  9  Eq.  406,  615;  In  re  Morgan:  Pillgrem  v.  Pillgrem,  18 
Ch.  D.  93 ;  Lord  Talbot  de  Malahide  v.  Moran,  8  L.  E.  Ir.  307. 

If  any  part  of  the  estate  is  by  the  will  authorised  to  be  applied  Creditor's 
for  the  purpose  of  carrying  on  the  business,  the  executor  is  the  estate, 
entitled  to  be  indemnified  out  of  that  part,  and  the  creditors  are 
entitled  to  the  benefit  of  that  indemnity. 

The  creditors  are  entitled  to  come  upon  the  estate  only  to  the 
extent  to  which  it  is  authorised  to  be  used  in  the  business.  If 
it  is  not  so  authorised  to  be  used,  the  creditors  have  no  rights 
against  the  estate,  though  the  executor  may  himself  be  entitled 
to  an  indemnity.     Strickland  v.  SymonSy  26  Oh.  D.  245. 
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Executor's 
right  is  sub- 
ject to 
equities. 


Right  as 
between 
creditors  of 
testator  and 
of  executor. 


Rights  as 
between 
creditor  of 
executor  and 
beneficiaries. 


The  right  to  indemnity  is  the  executor's  right ;  it  is  therefore 
suhject  to  any  equities  between  him  and  the  estate.  For 
instance,  if  upon  taking  the  accounts  he  is  indebted  to  the 
estate,  his  right,  and  therefore  the  right  of  his  creditors  to 
indemnity,  is  diminished  by  the  amount  of  his  indebtedness.  In 
re  Johmon ;  Shearman  v.  Bobin^on,  15  Ch.  D.  548  ;  Strickland  v. 
Synwns,  22  Ch.  D.  666 ;  26  Ch.  D.  245 ;  In  re  Evans;  HvansY. 
Evans f  34  Ch.  D.  597 ;  Ecclesiafitical  Commissioners  v.  Finney^ 
(1900)  2  Ch.  736 ;  see  Re  Ktdd;  Kidd  v.  Kidd,  70  L.  T.  648 ; 
42  W.  R.  571;  Re  Shorey ;  Smith  v.  Shorey,  79  L.  T.  349; 
M'Alooa  V.  M'Aioon,  (1900)  1  Ir.  367. 

If  only  one  of  several  trustees  is  a  defaulter,  and  the  accounts 
of  the  others  are  clear,  the  right  of  subrogation  as  regards  the 
latter  remains.     /;*  re  Frith  :  Newton  v.  Rolfe,  (1902)  1  Ch.  342. 

Nothing  in  the  will  can  affect  the  rights  of  the  testator's 
creditors:  As  against  them,  therefore,  the  executor  carrying 
on  the  business  is  entitled  to  indemnity,  only  if  .the  carrying  on 
was  reasonable  in  order  to  pay  the  debts,  or  if  the  creditors 
assented  to  the  business  being  carried  on. 

If  it  was  not  reasonable,  and  there  was  no  assent,  it  is  open 
to  the  testator's  creditors  to  repudiate  the  executor's  act  and  to 
treat  it  as  a  devastavit  or  to  adopt  it,  in  which  case  the  executor 
is  entitled  to  be  indemnified  against  the  debts  he  has  incurred. 
Through  the  medium  and  to  the  extent  of  this  indemnity  the 
executor's  creditors  may  acquire  priority  over  the  testator's 
creditors.  The  same  result  follows  if  the  creditors  stand  by  and 
allow  the  business  to  be  carried  on.  Dowse  v.  Oorton,  (1891) 
A.  C.  190;  In  re  Brooke;  Brooke  v.  Brooke,  (1894)  2  Ch.  600; 
In  re  Hodges ;  Hodges  v.  Hodges^  (1899)  1  Ir.  480. 

No  distinction  can  for  this  purpose  be  drawn  between  the 
testator's  estate  at  his  death  and  assets  subsequently  created  by 
the  executor.     Dowse  v.  Oorton,  (1891)  A.  C.  190. 

As  between  the  creditors  of  the  executor  and  the  beneficiaries, 
the  rights  depend  upon  the  will,  and  for  this  purpose  persons 
dealing  with  the  executor  must  be  taken  to  know  the  contents 
of  the  will.  If  the  executor  has  no  authority  to  carry  on  the 
business,  he  has  no  right  to  an  indemnity,  and  his  creditors 
have  no  right  against  the  estate.    If  the  will  confers  authority 
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to  oarry  on  the  business  for  a  limited  period,  persons  becoming     Cliap.  LX. 
creditors  after  that  period  have  no  claim  against  the  estate. 
Cuthmh  V.   Cutbmhj  1  B.   184 ;    Gallagher  v.  Ferris,  7  L.  E». 
Ir.  489. 

0. — Foreign  Creditors^  8fc. 

The  proper  order  and  priority  of  distribution   of  assets  is  Lex  fori 
always  a  matter  for  the  lex  foriy  and  the  country  where  the  priorities, 
distribution  takes  place  always  claims  to  itself  the  right  to 
regulate  the  course  of  distribution.    Per  Lord  Cairns,  Thorburn 
V.  Steward,  L.  K.  3  P.  C.  478,  613  ;  Ex  parte  Melbourn,  6  Ch.  64. 

Therefore,  a  creditor,  who  has  by  contract  obtained  some 
priority  abroad,  which  would  not  be  recognised  here,  cannot 
assert  such  priority  against  a  fund  administered  here.  Pardo  v. 
Bingham,  6  Eq.  485. 

Foreign  assets-  are  administered  among  the  foreign  creditors  Foreign  assets 
aooording  to  the  fe^/on.  ^^^ 

If  such  assets  are  remitted  to  England  before  the  foreign  ^fif^- 
creditors  are  paid,  they  will  be  administered  according  to  the 
foreign  law  for  the  benefit  of  those  creditors.     Cook  v.  Gregson, 
2  Dr.  286. 

In  administering  assets  here,  whether  the  domicile  of  the 
deceased  was  English  or  foreign,  all  creditors,  English  and 
foreign,  ore  admitted  pari  passu.  In  re  Kloebe;  Kannreuther  v. 
Geiselbrecht,  28  Oh.  D.  175. 

It  is  a  well  settled  rule,  that,  if  a  creditor  takes  a  part  of  a  fund,  Creditors 
which  otherwise  would  have  been  available  for  payment  of  all  ^^^"^ 
the  creditors,  he  will  not  be  allowed  to  come  upon  the  remainder  reoeiyed  out 

...  ^'  special 

until  the  other  creditors  have  received  dividends  equal  to  what  ftmds  into 
he  has  received.     Cockerell  v.  Dickens,  3  Moo.  P.  C.  98.  ^     ^  ' 

Therefore,  foreign  creditors,  who  have  taken  foreign  assets  in 
part  payment  of  their  debts,  are  only  admitted  to  prove  against 
English  assets  upon  the  terms  of  bringing  what  they  have 
received  into  account.  Shepherd  v.  Kent,  2  Vem.  435  ;  Creditors 
of  Sir  Charles  Cox,  3  P.  W.  341 ;  Morrice  v.  Bank  of  England, 
Ca.  t.  Talb.  217 ;  In  re  Kloebe ;  Kannreuther  v.  Geiselbrecht, 
28  Ch.  D.  175. 
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And  oreditorSy  who  had  got  payment  out  of  legal  assets  in 
aooordance  with  their  legal  rights,  could  come  against  equitable 
assets  only  upon  these  terms.  Haslewood  v.  Pope^  3  P.  W.  322  ; 
Chapman  v.  Esgar^  1  Sm.  &  G.  175. 

And  an  executor,  who  retains  part  of  his  debt  out  of  legal 
assets,  can  come  against  equitable  assets  for  the  rest  only  upon 
the  same  terms.     Bain  v.  Sad/er,  12  Eq.  570. 


I.  €toeral 

personal 

estate. 


Charge  of 
debts  on 
specific  fund 
01  penonaltj. 


CSharse  on 
speoino 
fund — no 
disposition 
of  residue. 


II.— The  Order  of  Assets. 

The  order,  in  which  the  assets  of  a  testator  are  applied  in 
administration,  is  as  follows  :  — 

I.  The  general  personal  estate,  not  specifically  bequeathed, 
including  personalty,  over  which  the  testator  has  a  general 
power  of  appointment,  and  which  passes  under  the  residuary 
gift  by  virtue  of  sect.  27  of  the  Wills  Act.    Manning  v.  Spooner, 

3  Ves.  117  ;  In  re  Hartley,  (1900)  1  Ch.  152. 

If  a  specific  fund  of  personalty  is  charged  with  payment  of 
debts  and  legacies,  that  is  sufficient  to  make  it  primarily  liable, 
if  the  residue  is  effectually  disposed  of.     Browne  v.  GroombrulgCy 

4  Mad.  495 ;  Choat  v.  Yeats,  IJ.  &  W.  102 ;  Evans  v.  Eran^t, 
17  Sim.  lOH;  r/n'tlips  v.  Easttrood,  1  LI.  &  G.  294;  Webb  v. 
Be  Beauvomn,  31  B.  573  ;  Vernon  v.  Earl  Manrers,  (No.  2),  »6. 
6>3 ;  Longfiold  v.  Bantrtj,  15  L.  R  Ir.  101. 

It  would  seem,  that  if  no  disposition  of  the  residuary  estate  is 
attempted,  the  proper  infeience  is,  that  the  specific  fund  is 
onerated  for  the  benefit  of  the  next  of  kin,  and  that  it  and  not 
the  residue  undisposed  of  is  the  primary  fund  for  payment  of 
debts  and  legacies.  See  Milnes  v.  Slater,  8  Ves.  2f>5 ;  Dacre  v. 
Patrickson,  1  Dr.  &  S.  186  ;  In  re  Orainger :  Bawson  v.  Higgins, 
(1900)  2  Ch.  775. 

There  are,  however,  several  cases,  in  which  the  residue,  of 
which  no  disposition  was  attempted  has  been  held  primarily 
liable.  Possibly  those  cases  depended  on  the  construction  of  the 
particular  will.  Hoi  ford  v.  Wood,  4  Ves.  76  ;  Howse  v.  Chapman, 
4  Ves.  542 ;  Hewett  v.  Snnre,  1  De  G.  &  S.  333 ;  Newbegin  v. 
Bell,  23  B.  386 ;  Corbet  v.  Corbet,  I.  E.  8  Eq.  407 ;  see  ife 
Williams:  Qreen  v.  Burgess,  69  L.  T.  310. 
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If  personalty  is  conveyed  by  the  testator  upon  trust  to  pay  his     Chap.  LZ. 
debts  after  his  death,  that  is  the  primary  fund  for  payment  of 
debts.    Trott  v.  Buchanan,  28  Ch.  D.  446. 

If  a  portion  of  the  specific  fund  is  undisposed  of,  that  portion 
bears  only  its  proportion  of  the  debts,  &c.,  rateably  with  the 
rest  of  the  fund.     Howse  v.  C/iapman,  4  Ves.  542. 

Residue  of  personal  estate  is  what  remains  after  payment  of  I^*P8^  »*^*« 

*  •^   •'  of  residue 

funeral  and  testamentary  expenses,  debts  and  legacies,  and  the  contributes 
costs  of  administration,   including  costs  of  an  administration 
action.     Therefore,  a  share  of  residue,  which  is  undisposed  of, 
bears  only  its  proportion  of  expenses,  debts,  legacies  and  costs 
rateably  with  the  other  shares. 

This  is  the  case  whether  the  share  is  undisposed  of  by  reason 
of  lapse,  or  because  the  legatee  is  incapable  of  taking.  Creaswell 
V.  C/teslt/n,  2  Ed.  123 ;  as  explained  in  Skrymslier  v.  Northcote^ 
1  Sw.  566,  p.  571 ;  Eyre  v.  Marsden,  4  M.  &  Or.  231 ;  A.-G.  v. 
Lord  Winchehea,  3  B.  C.  0.  373;  8.  C,  A.-G.  v.  Hurst,  2  Cox, 
364;  Trethewy  v.  Helyar,  4  Ch.  D.  53;  Fentm  v.  Wills,  7 
Ch.  D.  33 ;  Blann  v.  Bell,  ib,  382 ;  overruling  Gotcan  v. 
Broughton,  19  Eq.  77,  so  far  as  contra. 

On  the  same  principle,  if  the  residue  is  directed  to  be  accumu- 
lated for  a  period  longer  than  is  allowed  by  the  Thellusson  Act, 
so  that  there  is  an  intestacy  during  the  period  of  excess,  debts 
must  be  borne  by  the  general  residue  and  not  by  the  income, 
which  is  undisposed  of.  Eyre  v.  Marsden,  4  M.  &  Cr.  231 ; 
Oddie  V.  Brown,  4  De  G.  &  J.  179  ;  Ralph  v.  Carrick,  5  Ch.  D. 
984,  998. 

A  share  of  residue,  which  is  subject  to  a  secret  trust,  is  in  the 
same  position  as  a  specific  gift.  In  re  Maddoek:  Llewelyn  v. 
Washington,  (1902)  2  Ch.  220. 

II.  Real  estate  devised  or  ordered  to  be  sold  for  payment  of  II.  Real 
debts,  whether  it  descends  to  the  heir  or  not.      Milnes  v.  Slater,  J^^  paymrai 
8  Ves.  295;   West  v.  Lawday,  I.  E.  2  Eq.  517;   Phillips  v.  of  debts. 
Parry,  22  B.  279  ;  Stead  v.  Hardaker,  15  Eq.  175. 

III.  Eeal  estate,  which  descends  either  because  no  disposition  iil.  Beal 
is  made  of  it  {a)  or  by  reason  of  lapse  (b).    It  makes  no  difierenoe  a^l^dinff 
that  there  is  a  general  charge  of  debts.      Gallon  v.  Hancock,  2  *o  the  heir. 
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Chap.  LX.     Atk.  424 ;  Barber  v.  JFood,  4  Ch.  D.  885 ;   Wood  v.  Ordishy  3 
Sm.  &  G.  125  (a) ;   JFilliams  v.  Chitty,  3  Ves.  645  {b). 

An  attempt  has  been  made  to  draw  a  distinction  between  real 
estate  descended  hj  reason  of  lapse  and  real  estate,  of  which  no 
disposition  is  attempted.  See  ScoH  v.  Cumberland ^  18  Eq.  578, 
the  argument;  Hurst  v.  Hurdy  28  Ch.  D.  159;  but  the 
distinction  seems  unfounded, 
rv.  Real  IV.  Real  estate  charged  with  payment  of  debts  and  devised 

with  debts.      Subject  to  the  charge.     Wride  v.  Clarke^  2  B.  0.  C  261,  n. ; 
Haricood  v.  Oglander^  8  Ves.  124. 

A  lapsed  share  of  real  estate  devised  subject  to  a  charge  of 

debts  to  several  as  tenants  in   common  only  contributes  its 

rateable  proportion  with  the  other  shares.     Fisher  v.  Fisher^ 

2  Kee.  bl9 ;   JFood  v.  Ordis/iy  3  Sm.  &  G.   125 ;  Peacock  v. 

Peacock,  13  W.  R.  516;  34  L.  J.  Ch.  315;  Ryves  v.  RyveSy 

11  Eq.  539.      Scott  v.    Cumberland,    18  Eq.   578;   Astley  v. 

Micklethicait,  15  Ch.  D.  59 ;    so  for  as  inconsistent  with  the 

other  cases,  would  probably  not  be  followed. 

Implied  and         It  has  been  held,  that,  where  there  was  a  general  direction  to 

of  debts.  p&y  debts  operating  as  a  charge  upon  specifically  devised  real 

estate,  and  certain  personalty  was  then  specifically  given  after 

payment  of  debts,  the  land  charged  by  implication  and  the 

personalty  expressly  charged  with  debts  must  contribute  rateably. 

Re  Grainger ;  Dawson  v.  Iliggins,  83  L.  T.  209,  the  point  did 

not  arise  on  the  appeal. 

Pecuniary  It  has  become  usual  in  the  text-books  to  insert  pecuniary 

not  assets.        legacies  as  the  fifth  class  of  assets.     It  seems  illogical  to  do  this. 

Pecuniary  legacies  are  not  assets  of  the  testator.     His  assets  are 

his  personal  estate,  out  of  which  the  legacies  are  payable.     The 

right  of  pecuniary  legatees  to  pajnnent  out  of  real  estate  charged 

with    payment   of  debts,   if  the    personalty  is  exhausted  in 

paying  debts,  depends  on  the  doctrine  of  marshalling ;  see  post, 

Pecimiary  legacies  are  therefore  omitted  here. 

V.  Real  Y.  Real  estate  devised,  not  charged  with  debts  (including 

not  charged     residuary  real  estate),  and  specifically  bequeathed  personal  estate 

Tnd's^Sc      rateably.     Tombs  v.  Roch,  2  Coll.  490 ;  Hensman  v.  Fryer,  3  CL 

gifts.  420  (see  Lancefield  v.  Iggulden,  10  Ch.  136) ;   Jackson  v.  Pease, 

19  Eq.  96. 
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If  as  between  specific  legatees,  who  are  bound  to  contribute     Chap.  IX. 
to  debts,  some  become  bankrupts  and  are  unable  to  pay,  the 
others  must  make  up  the  deficiency.     Conolhj  v.  Farrell^  10  B. 
142;  Lire  Peerless;  PeerlessY.  Smith,  W.  N.  1901,  161. 

The  real  estate  must  contribute  in  proportion  to  its  value 
without  any  deduction  in  respect  of  legacies  or  annuities  charged 
upon  it  by  the  will.  In  re  Saunders- Da  vies ;  Saunders-Davies  v. 
SaiinderS'Daries,  34  Ch.  D.  482  ;  In  re  Baicden  ;  National  Pro- 
tinci^lPank  of  England  v.  Cressfcell,  (1894)  1  Ch.  693. 

The  testator  may  make  specific  bequests  applicable  before  Direction 
specific  devises  by  directing,  for  instance,  that  his  debts  are  to  ^^f 
be  paid  out  of  his  personalty  (except  leaseholds)  if  sufficient,  wquest  liable 
and  if  not  out  of  his  realty.     Bateman  v.  Hotchkin,  10  B.  426.      devise. 

VI.  Property  expressly  appointed  by  the  will  under  a  general  vi.  Property 
power  of  appointment,  whether  by  deed  or  will  or  by  will  only.  *PP^"^     • 
Fleming  v.  Buchanan,  3  D.  M.  &  G.  976  ;  Haicthorn  v.  Shedden, 
3  Sm.  &  G.  305  ;  Petre  v.  Pet  re,  14  B.  197 ;  Williams  y.  Lomas, 
16  B.  1. 

A  power  to  appoint  to  anyone  except  A  is  a  general  power  for 
this  purpose.     Fdie  v.  Bahington,  3  Ir.  Ch.  568. 

The  appointed  fund  is  general  assets,  though  it  is  appointed 
to  a  single  creditor  in  pursuance  of  a  covenant  by  the  appointor. 
Beufus  Y.Laidey,  (1903)  A.  0.  411. 

It  is  not  property  divisible  among  creditors  under  sect.  44  of 
the  Bankruptcy  Act,  1883  (46  &  47  Vict.  o.  52).  If,  therefore, 
the  testator  becomes  bankrupt  and  incurs  debts  after  the  bank- 
ruptcy, the  latter  debts  alone  are  payable  out  of  the  appointed 
fund.  In  re  Guedalla;  Lee  v.  Guedalla^s  Trustee,  (1905)  2 
Ch.  331. 

By  sect.  4  of  the  Married  Women's  Property  Act,  1882,  it  Execution  of 
is  enacted  that  "  the  execution  of  a  general  power  by  will  by  a  By  mar^ 
married  woman  shall  have  the  effect  of  making  the  property  '^<'™"*' 
appointed  liable  for  her  debts  and  other  liabilities  in  the  same 
manner  as  her  separate  estate  is  made  liable  under  this  Act." 

The  effect  of  the  Act  is  to  make  the  appointed  property  liable 
to  her  debts  (including  debts  existing  when  the  Act  came  into 
operation),  though  she  may  have  had  no  separate  estate  at  the 
time,  when  the  debts  were  contracted.     In  re  Ann ;   Wilson  v. 
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Chap.  LX.     Ann^  (1894)   I  Ch.  549 ;    In  re  Hughes :  Brandon  v.  Hughes, 

(1898)  1  Ch.  529. 
An  appointment  for  a  purpose,  whioh  fails,  for  instance,  in 

satisfaction  of  a  debt,  which  is  paid  after  the  death  of  the 

testatrix,  makes  the  appointed  funds  assets.    In  re  Hodgson  ; 

Barley  v.  Hodgson,  (1899)  1  Ch.  666. 
Exercise  of  For  the  decisions  on  this  subject  before  the  Act  see  Vaughan 

VymBm&dL^  V-    Vanderstegen,  2  Drew.   165,  363 ;  Johnson  v.  Oallagher,  3 
woman.  j)    ji    ^  j    41^4 .    j[^ndon    Chartered  Bank  of  Australia  v. 

Lempriire,  L.  R.  4  P.  C.  572  ;    Magd  v.  Field,  3  Ch.  D.  587 ; 

In  re  Harcey's  Estate :   Godfrey  v.  Harben,   13  Ch.  D.  216 ; 

Hodges   v.   Hodges,  20   Ch.  D.  749;    In  re  Roper:  Roper  v. 

Boncaster,  39  Ch.  D.  482 ;    In  re  Parkin :   Hill  v.   Sehtcarz, 

(1892)  3  Ch.  510 ;  Ex  parte  Gilchrist,  17  Q.  B.  D.  521. 

VIE.  Land  in  a  foreign  country  is  governed  by  the  lex  loci 
rei  sitie  and  is  only  liable  to  such  debts  as  would  be  cast  upon 
it  by  the  law  of  that  country.  Hanison  v.  Hannson,  8  Ch. 
342  ;  see  In  re  Hewit ;  Lawson  v.  Buncan,  (1891)  3  Ch.  568. 


VII.  Land  18 
govemed  by 
the  lex  loei. 


IIL — Charge  op  Debts. 


General 
direotion  to 
pay  debts 
charges 
realty. 


Whether 
realty  left 
to  descend 
would  be 
charged. 


Subseqaent 
express 
charge  of 
certain  debts 
on  particular 
estates. 


Sabfleqoent 


1.  General  direction  to  pay  debts : — 

A  general  direction  to  pay  debts  charges  them  upon  real 
estate  devised  by  the  will.  Clifford  v.  Lewis,  6  Mad.  33 ;  Ball 
V.  Harris,  8  Sim.  485 ;  4  M.  &  Cr.  264 ;  Shaw  v.  Borrer^ 
1  Kee.  559 ;  Harding  v.  Grady,  1  D.  &  War.  430 ;  Elliot  v. 
Montgomery,  I.  R.  7  Eq.  214. 

Whether  real  estate  would  be  charged  by  such  a  direction, 
where  the  will  only  attempts  to  dispose  of  personalty  seems 
doubtful.  The  remarks  of  Sir  R.  P.  Arden,  in  Shallcross  v. 
Finden,  3  Ves.  739,  probably  only  contemplate  a  case  of  lapse. 

A  subsequent  express  charge  of  particular  debts  upon  certain 
estates  or  upon  all  the  real  estate  will  not  OTcrrule  the  general 
direction.  Taylor  v.  Taylor,  6  Sim.  246 ;  Forster  v.  Thompson, 
4  D.  &  War.  303.  Bouce  v.  Lady  Torrington,  2  M.  &  K.  600, 
is  overruled. 

Nor  will  a  subsequent  express  charge  of  aU  the  debts  upon 
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the  personalty.    Price  v.  Norths  1  Ph.  85  ;  Graves  v.  OraveSy  8    Chap.  LX. 


Sim.  43  ;  Hartland  v.  Murrell,  27  B.  204.  charge  of  aU 

But  a  subsequent    express  charge  of  all  the  debts  upon  personalty, 
particular  portions  of  the  realty  would,  it  seems,  overrule  the  Subsequent 
general    direction.      Palmer   v.    Graves,   1    Kee.    545.      This  ^^JJf^^^ 
distinction  reconciles  the  case  with  those  previously  cited ;  but  portions  of 
qucerCy  whether  it  is  substantial. 

So,  too,  if  certain  real  estate  is  expressly  excepted  out  of  Exception  of 

cei'tain  Feal 

a  subsequent  charge  of  debts  upon  a  portion  of  the  realty,  estate  out  of 
the  general  direction  is  controUed.  Thomas  v.  Britnell,  2  ohw^''^''* 
Ves.  Sen.  313. 

An  express  charge  of  debts  on  real  and  personal  estate  is  not  Express 
controlled  by  subsequent  partial  charges.     Wrigley  v.  Sykes,  21  ^n^Ued^^bv 
B.  337.  W^^ 

ohargea. 

Where  a  testator  authorised  his  executors  "  to  adjust  and  pay 
all  claims  made  upon  my  estate,"  it  was  held  that  these  words 
did  not  charge  debts  on  the  real  estate.  In  re  Headh  Trustees 
and  Macdonald,  45  Oh.  D.  310. 

2.  Direction  to  executors  to  pay  debts  :-?- 

a.  If  the  executor  is  directed  to  pay  the  debts,  they  are  not  I>iTection  to 
charged  upon  the  real  estate  unless  real  estate  is  expressly  pay  debts  wiU 
devised  to  him.    Keeling  v.  Brown,  5  Ves.  359;  Powell  v.  RobinSy  ^*ut  where 
7  Yes.  209 ;  Cook  v.  Dawson,  29  B.  123  ;  3  D.  P.  cSc  J.  127.         5^  la^f  « 

'  '  ^       devised  to 

A  direction  to  an  executor  to  pay  debts,  followed  by  a  devise  them, 
to  another  person  introduced  by  the  word  "  then,"  will  not 
charge  the  land.     Brydges  v.  Lande,  3  Buss.  346,  n. ;  3  Ves.  560; 
Willan  V.  Lancaster,  3  Euss.  108. 

But  if  the  real  estate  is  devised  "  subject  as  aforesaid,"  it  is 
charged.     Bowling  v.  Hudson,  17  B.  248. 

h.  If  land  is  devised  to  the  executors,  either  in  trust  or  Land  devised 
beneficially,   it  is  a  question   of  construction,   whether  it  is  tow  is 
charged  with  debts.     Prirnd  facie  it  is  so  charged.     Barker  v.  ®*^^    ' 
Buke  of  Bevomhire,  3  Mer.  310 ;   SenvellY.  Whitaker,  3  Russ. 
343 ;   Bormay  v.  Borradaile,  10  B.  263 ;   Hartland  v.  Mnrrell, 
27  B.   204;    Bentky  v.   Robinson,   10   Ir.   Ch.   293;    In  re 
Tanqueray-Willaume  and  Landau,  20  Ch.  D.  465;   In  re  Be 
Burgh  Lawson;   Be  Burgh  Lawson  v.  Be  Burgh  Lawson,  41 
Ch.  D.  668  ;  Re  Stokes ;  Parsons  v.  Miller,  67  L.  T.  223. 

T.W.  3  H 
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Chap.  LX. 

Where  the 
devise  in  for 
life  or  in  tail. 


Derises  to 

exectitorfl 
unequally. 


Gift  after 

Sayment  of 
ebts. 


Gift  of 
residue  after 
direction  to 
"paj  debts. 


Power  to 
raitte  out  of 
rents  and 

Srofits  to  pay 
ebtsor 
legacies. 


Honey 
payable 
within  a 
gfiven  time. 


PortioDB. 


It  makes  no  differenoe  apparently,  that  the  devise  is  of  an 
estate  tail  or  of  an  estate  for  life.  Cloirdbiley  v.  Pelhamy  1  Vem. 
411;  1  Eq.  Ab.  198,  pi.  2;  MarHs  v.  Watkina,  Kay,  438; 
Cook  V.  Datc9on,  29  B.  123 ;  see  3  D.  F.  &  J.  127 ;  see  Finch  y. 
Hattenlcyy  3  Buss.  345,  n. ;  Doe  d.  Ashby  v.  BaineSy  3  C.  M.  & 
E.  23. 

On  the  other  hand,  if  land  is  devised  only  to  one  of  seyeral 
executors'lor  unequal  interests  are  devised  to  them,  or  land  is 
devised  to  a  son  absolutely,  and  other  land  is  devised  to  the 
executors  upon  trust  for  the  daughters,  there  is  no  charge. 
Warren  v.  Davies,  2  M.  &  K.  49;  Symona  v.  JameSy  2  T.  &  C.  C. 
301 ;  Wanse  v.  Hekingtony  3  M.  &  K.  495;  In  re  Bailey;  Bailey 
V.  Bailey,  12  Ch.  D.  268. 

A  gift  of  real  and  personal  estate  after  payment  of  debts 
charges  both.  Withers  v.  Kennedy ,  2  M.  &  E.  607 ;  Moores  v. 
Whittley  22  L.  J.  Ch.  207. 

3.  When  debts  are  directed  to  be  paid  by  the  executors  and 
there  is  a  gift  of  the  residue  of  the  real  and  personal  estate 
together,  the  debts  are  charged  upon  the  entire  residue.  In  re 
Bailey  f  12  Ch.  D.  268,  274.    As  to  legacies,  Bee  post. 

4.  Charge  upon  income  or  corpus : — 

It  would  seem  that  a  power  to  raise  money  out  of  the  rents 
and  profits  would  naturally  mean  out  of  the  annual  rents  and 
profits,  but  the  cases  show  that  a  power  to  raise  a  lump  sum 
out  of  rents  and  profits  will  authoiise  a  sale.  See  Bootle  v. 
Bhindelly  1  Mer.  233,  per  Lord  Eldon  ;  Baines  v.  Dixon,  1  Ves. 
Sen.  42. 

This  is  clear,  at  any  rate,  where  the  object  is  to  pay  debts  or 
legacies.  Lingon  v.  Foley,  2  Ch.  Ca.  206  ;  Anon,,  1  Vem.  104; 
Beny  v.  Askham,  2  Vem.  26 ;  Metcalfe  v.  Hutchinson,  1  Ch.  D. 
591 ;  Lord  Londeaborough  v.  Somerville,  19  B.  295. 

Or,  if  the  money  is  to  be  raised  within  a  given  time,  and  the 
annual  rents  would  be  insufficient  to  raise  the  money  within 
that  time.  Sheldon  v.  Dormer y  2  Vem.  310;  Warburton  v. 
Warburton,  ib.  420  ;  Gibson  v.  Lord  Monffort,  1  Ves.  Sen.  491. 

Portions,  it  would  seem,  are  on  the  same  footing  as  debts, 
as  it  is  to  be  presumed  that  they  are  to  be  paid  within  a  limited 
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time.     Trafford  v.  Ashton^  1  P.  W.  415  ;  Stanhope  v.  Thacker^     Chap.  IX. 
Preo.  Ch.  435. 

Similarly,  if  a  gross  sum  payable  out  of  rents  and  profits  is  Gross  ram 
payable  at  once,  it  may  be  raised  by  sale.  Allan  v.  Backhouse^  onoe  ^  ** 
2  Y.  &B.  65;  Jao.  631. 

But  a  direction  to  pay  out  of  annual  rents  and  profits  does  Annual 
not  create  a  charge  on  corpus.     In  re  Oreen ;  Baldock  v.  Greeny 
40  Ch.  D.  610. 

And  if  the  testator  treats  the  rents  and  profits  as  applicable  When  the 
for  some  time  for  the  purpose  of  raising  the  money,  and  gives  oDly  are 
the  whole  lands  from  and  after  raiding  the  money,  the  power  *^^  ^  ®' 
will  be  limited  to   the  annual  rents  and  profits.      Small  v. 
Wing,  5  B.  P.  C.  68 ;   eee  Harper  v.  Munday,  7  D.  M.  &  G. 
369  ;  Heneage  v.  Lord  Andover,  3  T.  &  J.  360  ;  Lord  Lovat  v. 
Duchess  of  Leeds,  2  Dr.  &  Sm.  75. 


IV. — Exoneration  of  Personalty. 

The  testator  may  give  directions  by  his  will  altering  the  order  Directions  to 
of  assets.     He  may  appoint  a  specific  fund  of  personalty  to  pay  ^J|^^^. 
debts,  or  he  may  direct  realty  to  be  applied  pari  passu  with  the 
personalty,  or  he  may  exonerate  the  personalty  altogether. 

A  gift  of  realty  and  personalty  together  on  trust  to  pay  i.  When 
debts  (<?),  or  the  fact  that  a  mixed   fund  of  personalty  and  pfTsonalty 
proceeds  of  sale  of   realty  is  charged  with  payment  of  debts  ^  ^^^^  ^^' 
under  the  rule  in  Greville  v.  Browne,  7  H.  L.  689,  or  other- 
wise {b)y  does  not  alter  the  primary  liability  of  the  personalty. 
Boughton  v.  Boughton,  1  H.  L.  406;  Tench  v.  Cheese,  6  D.  M.  &  Q-. 
453  (a) ;  Luckcraft  v.  Pridham,  48  L.  J.  Ch.  636 ;  Wells  v.  Row, 
48  L.  J.  Ch.  476 ;   Elliott  v.  Dearsley,  16  Ch.  D.  322 ;   In  re 
Ovey:   Broadhent  v.   BaiTow,  31  Ch.  D.  113;  In  re  Boards; 
Knight  v.  Knight,  (1895)  1  Ch.  499  (b). 

But  if  realty  is  given  upon  trust  for  pale  and  blended  with  Debts  to  be 
personalty,  and  there  is  a  trust  to  pay  debts  out  of  the  mixed  mixed  fund, 
fund,  the  realty  and  personalty  are  liable  rateably.     Roberts  v. 
Walker,  1  R.  &  M.  752  ;  Stacker  v.  Harbin,  3  B.  479 ;  Salt  v. 
Chattaway,  ib,  576  ;   Dunk  v.  Fenner,  2  E.  &  M.  557  ;  Fourdrin 
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Okap.  LX.     ▼.   Chwdey^  3  M.  &  K.  383 ;    Tatlock  y.  Jenkins^  Eaj,  654 ; 
Bedford  v.  Bedford,  35  B.  584. 

The  same  result  follows,  if  the  realty  is  directed   to  be 

converted  and  become  part  of  the  personal  estate.      Simmons 

V.  Base,  6  D.  M.  &  G.  411 ;  Brig/it  v.  Larcher,  3  De  G.  &  J.  148. 

It  is  not  necessary,  that  there  should  be  an  absolute  direction 

to  convert  the  realty,  it  is  enough  if  the  testator  contemplates 

the  creation  of  a  mixed  fund  of  personalty  and  proceeds  of  realty 

out  of  which  the  legacies  are  to  be  paid.     Allan  v.    Gott, 

7  Ch.  439. 

2.  When  Neither  a  charge  of  debts  upon  land  nor  a  devise  of  land  on 

ezonmtod.      trust  to  pay  debts  exonerates  the  personalty  from  its  primary 

liability.     There  must   be  an  intention  shown  not  only  to 

charge  the  land  but  to  exonerate  the  personalty.     Booth  v. 

Blundelly  1  Mer.  193,  p.  219 ;    White  v.    White,  2  Vem.  43 ; 

Walker  v.  Hardtack,  1  M.  &  K.  396 ;    Ouseley  v.  Anntruther, 

10  B.  453 ;    Quennelly.  Turner,  13  B.  240;   Hancox  v.  Ahhey, 

11  Ves.  186;   Collis  V.  Bolins,  1  De  G.  &  S.  131;  Kilfordy. 
Blaney,  29  Ch.  D.  145 ;  31  Ch.  D.  56. 

And  a  gift  of  real  and  personal  estate  to  executors  on  trusty 
in  the  first  place  to  sell  an  advowson  and  apply  the  proceeds  in 
discharge  of  debts  and  legacies  and  to  raise  the  deficiency, 
if  any,  out  of  the  real  estate,  where  there  was  no  further  gift  of 
the  personalty,  has  been  held  not  to  exonerate  the  personalty. 
Bhodes  v.  Budge,  1  Sim.  79. 

A  conveyance  by  the  testator  in  his  lifetime  of  land  upon 
trust  after  his  death  to  pay  his  debts  does  not  exonerate  the 
personalty.  French  v.  Chichester,  2  Vem.  568 ;  2  B.  P.  C.  16  ; 
Trott  V.  Buchanan,  28  Ch.  D.  446. 

And  where  the  land  of  a  tenant  in  tail  is  delivered  in 
execution  under  51  &  52  Vict.  c.  51,  which  gives  the  judgment 
creditor  a  charge  as  against  the  issue  in  tail,  and  the  judgment  is 
paid  off  out  of  the  personalty,  the  personalty  is  not  entitled  to 
exoneration  out  of  the  land.  In  re  Anthony;  Anthony  v. 
Anthony,  (1893)  3  Ch.  498. 

It  seems  a  devise  upon  condition,  that  the  devisee  shall  pay 
the  testator's  debts,  will  not  exonerate  the  personalty.  Bridg- 
man  v.  Love,  3  Atk.  201 ;  Meade  v.  Hide,  2  Vem.  120  ;  Henry 
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V.  Henry y  I.  R.  6  Eq.  286  ;  see  In  re  Kirk ;  Kirk  v.  Kirky  21     chap.  LX. 
Ch.  D.  431. 

A  direction  that  the  proceeds  of  sale  of  land  are  to  he  applied  What 
in  **part  payment"  of  legacies  (a),  or  a  charge  upon  the  land  direction  to 
as  a  primary  fund  (J),  or  a  direction  that  certain  dehts  shall  he  ®^^'i®'**«- 
paid  out  of  certain  land  exclusively  and  in  the  first  instance  (c), 
or  that  if  the  land  devised  for  payment  of  debts  is  insufficient  a 
particular  part  of  the  personalty  is  to  be  applied  (flf),  is  sufficient 
to  exonerate  the  general  personal  estate.     Bunting  v.  Marriott^ 
19   B.    163  (a)  ;  Davies  v.    Scotty   6   Euss.   32  {h) ;  Forrest  v. 
Prescotty  10  Eq.  545  {c) ;  Kilford  v.  Blaneyy  31  Ch.  D.  56  (of). 

The  cases  are  numerous,  in  which  the  question  of  the 
exoneration  of  personalty  has  been  considered.  They  are 
generally  complicated,  and  depend  on  the  construction  of  the 
particular  will  without  laying  down  any  principles.  The 
following  points  may  be  noted  here. 

An  express  charge  of  certain  debts,  for  instance,  simple 
contract  debts,  upon  the  personalty  will  not  exonerate  it  from 
its  primary  liability  to  the  other  debts.  Brydgea  v.  Phillips^ 
6  Ves.  567 ;   Watson  v.  Brickwoody  9  Ves.  447. 

A  charge  upon  the  realty  of  debts  and  funeral  and  testa- 
mentary expenses,  which  latter  it  can  hardly  be  supposed  the 
personalty  would  not  be  sufficient  to  pay,  coupled  with  a  specific 
gift  of  the  personalty,  is  not  enough  to  show  that  the  realty 
was  to  be  primarily  liable.  Walker  v.  Jacksony  2  Atk.  624 ; 
Gray  v.  MinnefhorpCy  3  Ves.  103  ;  Hartley  v  Hurley  5  Yes.  640; 
In  re  Banks ;  Banks  v.  Bmbridge,  (1905)  1  Ch.  547 ;  see  Coote 
V.  Cootey  3  J.  &  Lat.  175. 

The  argument  for  exoneration  of  the  personalty  is  much  Personal 
stronger  where  the  personalty  is  specifically  given  and  the  realty  ^uy^gi^^ 
is  devised  upon  trust  to  pay  funeral  and  testamentary  expenses  ^^]^^  t^to**^ 
and  debts,  and  what  is  beneficially  given  is  only  the  residue  of  sell  »nd  pay 
the  proceeds  of  sale  after  paying  them,  and  in  several  cases 
where  the  personalty  has  been  held  exonerated  there  appears  to 
have  been  nothing  more.     Greene  v.    Greeney  4  Mad.   148 ; 
Michell  7.  Michelly  5  Mad.  69;  Blount  v.  HipkinSy  7  Sim.  43; 
Lance  v.  Aglionbyy  27  B.  65;    Oilbertson  v.  Gilbertsony  34  B. 
354  ;  see  Kil/ord  v.  Blaney,  29  Ch.  D.  145 ;  31  Ch.  D.  56. 
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Cliap.  IX. 
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insuffloient. 


Where  the  personalty  was  specifically  given  and  a  particolaT 
estate  was  devised  upon  trust  to  pay  debts,  funeral  and  testa- 
mentary expenses,  upon  failure  of  that  estate,  the  general 
personalty  and  the  realty  were  held  liable  pro  raid  to  make  up 
the  deficiency.  Poicell  v.  Riley ^  12  Eq.  175;  disapproved  by 
Jessell,  M.Bi. ;  In  re  Ocey :  Broadbent  v.  BarroWy  51  L.  J.  Ch. 
665,  667. 

The  fact,  however,  that  the  gift  of  all  the  personalty  is  to  a 
person  appointed  executor,  is  a  strong  argument  against  the 
exoneration  of  the  personalty.  Brummel  v.  Prothero^  3  Ves. 
Ill ;  Aldndge  v.  Lord  Walhcourt,  1  Ba.  &  Be.  312. 

And,  when  it  is  doubtful,  whether  the  whole  personal  estate 
is  meant  to  be  given  specifically  or  only  as  a  residue,  the  fact 
that  funeral  and  testamentary  expenses  are  not  charged  on  the 
realty  as  well  as  the  debts  is  an  argument  against  exoneration. 
CoIUb  v.  Robins,  1  De  Q-.  &  S.  131 ;  Omeky  v.  Anstruther^  10 
B.  453;  Booth  v.  Bluudell,  1  Mer.  193;  19  Ves.  494;  see  Totcer 
V.  Lord  Rom,  18  Ves.  138. 

A  charge  of  a  particular  debt,  for  instance,  an  annuity 
secured  by  bond,  on  realty  and  specific  personalty,  has  been  held 
insufficient  to  exonerate  the  general  personalty,  though  the 
language  may  be  strong  enough  to  have  that  effect.  Qu^nnell 
V.  Turner,  13  B.  240 ;  JFelby  v.  Rockcliffe,  1  R.  &  M.  571 ;  see 
Bickham  v.  Cruttwell,  3  M.  &  Cr.  763. 

Under  the  old  law,  by  which  the  devisee  of  land  subject  to  a 
mortgage  was  entitled  to  have  the  mortgage  debt  paid  out 
of  the  personalty,  a  devise  of  lands,  including  the  mortgaged 
land  on  trust  for  sale  and  payment  of  the  mortgage  debt,  or  a 
declaration  that  the  mortgage  debt  was  to  be  charged  upon 
the  land,  has  been  held  to  make  the  land  primmly  liable. 
Hancox  v.  Abbey,  11  Ves.  179 ;  Evam  v.  Cockeram,  1  Coll.  428; 
see  Corballis  v.  Corballis,  9  L.  R.  Ir.  309 . 

Where  debts  have  been  paid  out  of  the  personal  estate  and 
the  real  estate  is  bound  to  bear  its  rateable  proportion,  the  real 
estate  will  be  charged  with  interest  upon  the  amount  it  ought  to 
contribute.     Ashworth  v.  Mann,  34  Ch.  D.  391. 

Where  there  is  a  direction,  that  the  personalty  is  to  be  exempt 
from  payment  of  debts,  and  certain  land  is  devised  for  their 
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payment  and  that  land  proves  insufficient,  the  debts  are  payable     Cliftp.  LX. 
out  of  the  other  real  estate  of  the  testator  in  exoneration  of  the 
personalty.     Morrow  v.  Bmh^  1  Cox,  186 ;   Young  v.  Young,  26 
B.  522. 

But  if  land  is  devised  for  payment  of  debts  in  exoneration  of 
the  personalty,  the  personalty  remains  liable  if  the  land  so 
devised  is  insuflBoient.     Colvile  v.  Middletouy  3  B.  670. 

As  between  land  and  residue,  both  given  exempt  from  debts, 
the  residue  is  primarily  liable  on  failure  of  other  funds.  Lord 
Brooke  v.  Earl  of  Warwick,  1  H.  &  T.  142. 

Where  the  personalty  is  to  be  exonerated,  the  exoneration  is  EflFeot  of 
assumed  to  be  for  the  purposes  of  the  dispositions  of  the  will ;  exonerated 
and  if  the  gift  of  the  exonerated  personalty  fails,  the  exonera-  P^raonaitj. 
tion,  whether  out  of  real  or  personal  estate,  does  not  enure  for 
the  benefit  of  the  next  of  kin.     Waring  v.  Ward,  5  Ves.  676 ; 
Noel  V.  Lord  Henley,  7  Pr.  241 ;  Dan.  211 ;  Dacre  v.  Patrickson, 

1  Dr.  &  S.  186 ;   Kil/ord  v.  Blaney,  31  Oh.  D.  66 ;  overruling 
Browne  v.  Oroombridge,  4  Mad.  495,  so  far  as  contra. 

If  the  personalty  is  exonerated  from  debts  and  no  disposition 
made  of  it,  it  is  exonerated  for  all  purposes.  Milnea  v.  Slater,  8 
Ves.  305 ;  see  1  Dr.  &  S.  186. 

In  connection  with  this  subject,  it  is  to  be  remembered,  that  a  Covenant  in 
covenant  in  a  settlement  to  pay  a  jointure,  which  is  charged  on  ^y^j^nture^ 
real  estate,  leaves  the  real  estate  primarily  liable,  as  the  cove-  charged  on 
nant  is  only  ancillary  to  the  security.     Lanoy  v.  Duke  of  Athol, 

2  Atk.  444 ;  Lechmere  v.  Charlton,  15  Ves.  193 ;  Graves  v.  Hicks, 
6  Sim.  398  ;  Loosemore  v.  Knapman,  Eay,  123. 


V. — Payment  of  Legacies. 

Pecuniary  legacies  Are  primd  facie  payable  out  of  the  personal  Pecuniary 
estate  not  specifically  bequeathed,  and  the  residuary  legatee  can  p^^bSontof 
take  nothing  tQl  the  pecuniary  legacies  are  paid.      For  this  personalty, 
purpose  a  fund  which  is  subject  to  a  general  power  of  appoint- 
ment, and  passes  under  a  residuary  bequest  by  virtue  of  sect.  27 
of  the  Wills  Act,  is  in  the  same  position  as  the  rest  of  the 
residue.     In  re  Hartley,  (1900)  1  Ch.  152. 
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Legacies  givea  in  lieu  of  a  share  of  residae,  the  gift  of  which 
is  reyoked  and  thereby  becomes  undisposed  of,  are  payable  out 
of  the  general  residue  and  not  out  of  the  lapsed  share  (a),  unless 
an  intention  can  be  gathered  that  they  are  to  be  paid  out  of  the 
lapsed  share  (6).  S^/kes  v.  Sykes,  4  Eq.  200  ;  3  Ch.  301  (a) ; 
In  re  Woods'  Will,  29  B.  236 ;  Wakh  v.  JTalsh,  I.  R  4  Eq. 
396  (6). 

The  whole  of  the  personal  estate  may  be  given  in  such  a  way 
as  to  be  a  specific  gift,  but  this  must  be  clearly  expressed ;  and, 
primd  /aciey  if  legacies  are  given,  a  gift  of  the  whole  personal 
estate  is  subject  to  the  payment  of  the  legacies.  Robertson  y. 
Broadbent,  8  App.  C.  812. 

Kesiduary  real  estate  is  not  applicable  to  satisfy  pecuniary 
legacies,  unless,  by  the  operation  of  the  rule  in  Gretiile  v.  Brotcne 
(7  H.  L.  68-:^),  or  by  some  other  direction  of  the  testator,  the 
legacies  are  charged  upon  the  realty.  Mirehouse  v.  Scaife^  2 
M.  &  Cr.  696  ;  Gibbim  v.  Eydeti^  7  Eq.  371 ;  CoUins  v.  Lewis,  8 
Eq.  708;  Dugdale  v.  Dugdaie,  14  Eq.  234;  Tomkins  v.  CoU- 
hurst,  1  Oh.  D.  626 ;  Farquharson  v.  Floyer,  3  Ch.  D.  109  ;  not 
following  Hemman  v.  Fryer,  3  Ch.  420. 

If  the  personalty  is  exhausted  in  payment  of  debts,  pecuniary 
legatees  may,  by  virtue  of  the  doctrine  of  marshalling,  stand 
in  the  place  of  creditors  against  real  estate  descended  or  charged 
with  payment  of  debts.     See  under  Marshalling. 

Legacies  may  be  given  in  such  a  way  as  to  be  primarily 
chargeable  upon  some  particular  fund.  If  the  particular  fund 
is  primarily  liable,  leaving  the  general  personal  estate  liable  if 
the  fund  is  deficient,  the  legacies  are  demonstrative. 

For  instance,  a  direction  to  pay  a  particular  legacy  out  of  a 
particular  fund  may  have  the  effect  of  making  it  payable  pri- 
marily out  of  that  fund.  Hmicax  v.  Abbey,  11  Yes.  179; 
Lamphier  v.  Despard,  2  D.  &  War.  69. 
Legacies  may  also  be  charged  on  real  estate. 
A  direction  to  executors  to  realise  such  part  of  the  testator's 
estate  as  they  think  right  to  pay  legacies  is  to  be  limited  to 
property,  which  the  executors  take  as  such,  and  does  not  charge 
the  real  estate.  In  re  Cameron:  Nixon  v.  Cameron,  26  Ch. 
D.  19. 
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It  would  not  be  safe  to  assume,  that,  where  land  is  devised  to     ohap.  LZ. 


an  executor  beneficially,  and  he  is  directed  to  paj  legacies,  the  Executor 
land  is  charged  with  the  legacies.     It  is  a  question  of  construe-  ^^^i^^^g 
tion  in  each  case.     The  direction  to  pay  legacies  may  be  so  and  devise  of 

^  "^       ^  ...  land  to  mm. 

connected  with  the  devise,  or  there  may  be  such  other  indications 
of  intention,  as  to  charge  the  land. 

A  devise  to  the  executor  on  condition  of  his  paying  a  legacy 
(fl),  or  with  a  request  that  he  will  see  the  will  performed  (6),  or 
words  whereby  the  testator  charges  the  executor  with  payment 
of  legacies  (c)^  have  been  held  to  charge  the  legacies  on  the  land 
devised  to  the  executor ;  though,  on  the  other  hand,  a  direction 
that  legacies  were  to  be  paid  by  the  executor,  to  whom  a  specific 
devise  of  realty  was  made,  followed  by  a  gift  to  him  of  the 
residue  of  the  personalty  after  payment  of  debts,  has  been  held 
insufficient  to  create  a  charge  (d).  Wigg  v.  Wigg^  1  Atk.  382 
{a) ;  Alcock  v.  Sparhawk  2  Vem.  228  ;  1  Eq.  Ab.  198,  pi.  4  (6)  ; 
Cross  V.  Kennington,  9  B.  150 ;  10  Jur.  343 ;  15  L.  J.  Oh.  167 
(where  there  was  a  devise  of  the  residue  of  the  realty)  (c) ; 
Parker  v.  Fearnlet/,  2  S.  &  St.  592  (d) ;  see  also  Preston  v. 
Preston,  2  Jur.  N.  S.  1040 ;  Qallemore  v.  Gill,  8  D.  M.  &  G.  667. 

It  is  now  settled,  that  a  devise  of  the  ''  residue  "  of  the  real  Devise  of 
and    personal  estate  charges    legacies  upon   the  real  estate,  realty  creates 
Oreville  v.  Browne,  7  H.  L.  689 ;    In  re  Bailey,  12  Ch.  D.  *  ^^*'fi^- 
268,  274. 

The  words  all  real  and  personal  estate  not  otherwise  disposed 
of,  or  all  other  the  real  and  personal  estate,  have  the  same  effect. 
Hassel  v.  Hassel,  2  Dick.  527  ;  Jn  re  Bawden;  National  Provincial 
Bank  o/Englatid  v.  Cresswell,  (1894)  1  Ch.  693  ;  In  re  Smith; 
Smith  V.  Smith,  (1899)  1  Oh.  365. 

But  there  must  be  words  such  as  residue  or  remainder,  or 
similar  words.  Thus,  a  devise  of  all  the  testator's  real  estate 
and  the  residue  of  his  personalty  does  not  charge  the  realty. 
WeUs  V.  Row,  48  L.  J.  Oh.  476 ;  James  v.  Jones,  9  L.  R. 
Jr.  489. 

On   the  same  principle,  where  legacies  are  given  and  the  Charge  on 
testator  gives  the  residue  of  the  property  belonging  to  him,  or  to  sp«daj 
over  which  he  has  a  power  of  appointment,  the  legacies  are  P^^^- 
charged  on  property  subject  to  a  special  power  of  appointment 
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Chap.  LX.     exercisable  in  farour  of  the  legatees.     Gainsfordy,  Dunn^  17  Eq. 
405 ;  see  (1895)  1  Ch.  499. 

It  is  not  material,  whether  interests  in  land  have  been  alreadj 
devised  by  the  will  or  not  (a),  nor  whether  the  residuaiy  gift 
follows  or  precedes  the  legacies  (6),  and  the  rule  applies  to  a 
legacy  given  by  a  codicil  as  an  addition  to  a  legacy  given  by 
the  will  (c).  Bench  v.  Biles^  4  Mad.  187 ;  Francis  v.  demote^ 
Kay,  435 ;  Wheeler  v.  Howell,  3  K.  &  J.  198  {a) ;  Elliott  v. 
Deardey,  16  Ch.  D.  322  (6) ;  Re  Hall;  Hally.  Hall,  51  L.  T. 
86  (<?). 

The  charge  extends  to  real  estate,  which  is  enumerated  in  the 
residuary  devise.  Thorman  v.  Hillhouse,  7  W.  R.  332 ;  5  Jup. 
N.  S.  563  ;  Bray  v.  Stevens,  12  Oh.  D.  162 ;  see  Castle  v,  OUlett, 
16  Eq.  630. 

The  fact  that  the  executors  are  directed  to  pay  debts  and 
legacies,  the  residuary  realty  and  personalty  being  devised  to 
other  persons,  does  not  take  the  case  out  of  the  rule.  In  re 
Brooke ;  Brooke  v.  Rooke,  3  Oh.  D.  630. 

Where  the  testator  first  deals  exclusively  with  his  personal 

estate  and  allots  it  out  to  different  objects  of  his  bounty  in 

particular  sums,  these  sums  will  not  be  charged  on  the  realty 

by  a  residuary  gift.     Gyeti  v.  Williams,  2  J.  &  H.  429. 

Charge  on  Legacies  may  also  be  charged  on  real  estate  in  such  a  way  as 

es^nertuion     ^  make  them  payable  only  out  of  the  real  estate  so  charged  in 

of  penonaltj.  exoneration  of  the  personalty.     Oittens  v.  Steele,  1   Sw.   24 

Jones  V.  Bruce,  11  Sim.  221 ;  Roberts  v.  Roberts,  13  Sim.  330 

Ion  v.  Ashton,  28  B.  379;   Dickin  v.  Edivards,  4  Ha.   273 

Bessant  v.  Noble,  26  L.  J.  Ch.  236  ;   In  re  Needham ;  Robinson 

V.  Needham,  54  L.  J.  Ch.  75. 

Deyiaee  of  A  devise  of  land  subject  to  the  payment  of  a  legacy  does  not 

to  legacy  not  impose  on  the  devisee  a  personal  liability  to  pay  the  charge ; 

pmonally       j^j^j^  jf  lie  Sells  the  land  for  its  full  value,  he  is  not  bound  to 

account  to  the  legatee  for  any  part  of  the  purchase-money. 

Newman  v.  Kent,  1  Mer.  240 ;  3  De  Q.  &  J.  611  ;  Jillard  v. 

Edge,  3  De  Q.  &  S.  502. 

The  will  may,  of  course,  be  so  expressed  as  to  impose  a 
personal  liability  on  the  devisee  if  he  accepts  the  devise.  See, 
e.g.  Pickwell  v.  Spencer,  L.  R.  7  Ex.  106. 
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No  doubt  annuities  given  in  general  terms  are  payable  in     chap.  LX. 
the  same  way  as  legacies,  and  a  general  charge  on  real  estate  Annuities 
would  not  exonerate  the  personalty  from  its  primary  liability.  ^^®^ 
Boughton  v.  Boughton^  1  H.  L.  406. 

But  where  annuities  were  directed  to  be  paid  out  of  the  rents  Annuities 
and  income  of  real  and  personal  estate  without  any  direction  to  hicome  of  "^ 
convert  the  realty,  the  annuities  were  held  payable  out  of  both  ^^'^^  "1 

•"  *   -^  penonaltj. 

rateably,  on  the  ground  that  the  whole  income  was  intended  to 
be  dealt  with  as  one  fund.  Falkner  v.  Gh'oce^  9  Ha.  282 ; 
Howard  v.  Dryland,  38  L.  T.  24. 

And  an  annuity  charged  on  freehold  and  leasehold  estates  Annui^ 
specifically  devised  is  payable  rateably  out  of  each  according  to  freeholds  and 
their  values  at  the  testator's  death.      Fielding  v.  Preston,  1  l««^^«l^- 
De  G.  &  J.  438. 

Where  a  jointure  was  charged  on  mineral  property  and  on 
agricultural  property  devised  to  different  devisees,  it  was  held, 
that  the  two  properties  must  contribute  to  the  jointure  in  pro- 
portion to  the  yearly  income  from  each,  and  not  in  proportion 
to  their  capital  values.     Ley  v.  Ley,  6  Eq.  174. 

In  several  cases  questions  have  arisen,  how  far  a  charge  of  How  far 
legacies  on  real  estate  extends.     Does  it  extend  to  real  estate  legacies  on 
specifically  devised,  or  must  it  be  limited   to  residuary  real  extends, 
estate  P     The  question  is  one  of  construction. 

If  land  is  specifically  devised,  and  legacies  are  then  given 
and  charged  on  the  testator's  real  estate,  and  there  is  residuary 
real  estate,  the  natural  inference  is,  that  the  charge  is  intended 
only  to  affect  the  residuary  real  estate.  Spong  v.  Spong,  1 
T.  &  J.  300 ;  3  Bl.  N.  8.  84 ;  1  D.  &  CI.  365 ;  Conron  v. 
Conron,  7  H.  L,  168  ;  Campbell  v.  McConagheyy  I.  R.  6  Eq.  20. 

If  there  is  no  residuary  devise,  land  specifically  devised 
is  charged.  Bank  of  L-elajtd  v.  McCarthy,  (1898)  A.  0. 
181  ;  see  Maskell  v.  Farrington,  3  D.  J.  &  S.  338 ;  Earl  of 
Portarlington  v.  Darner,  4  D.  J.  &  8.  161 ;  Mannox  v.  Oreener, 
14  Eq.  456. 

If,  however,  legacies  are  charged  on  all  the  testator's  real 
estate  at  the  commencement  of  the  will  and  specific  devises  are 
subsequently  made,  it  may  be  more  easy  to  infer,  that  the  land 
specifically  devised  was  intended  to  be  included  in  the  charge. 
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See  Mannox  v.  Greener^  14  Eq.  456 ;  Cornwall  v.  Saurin^  17 
L.  R.  Ir.  595;  McCarthy  v.  McCartie,  (1897)  1  Ir.  86;  affd. 
(1808)  A.  0.  181. 

If  there  is  a  general  charge  of  legacies  on  real  estate  by  the 
will,  land  specifically  devised  by  a  codicil  may  be  taken  out  of 
the  charge  in  the  will.  Wfweler  v.  Claydon^  16  B.  169  ;  Qjaain 
V.  narrey,  5  L.  R.  Ir.  622. 

And  a  rent-charge  or  annuity  issuing  out  of  the  land  has 
priority  over  legacies  charged  upon  the  land.  Creed  v.  Creed^ 
11  a.  &  F.  491 ;  /w  r^  Briggs;  Briggs  v.  George,  29  W.  R. 
925.     See  Coore  v.  Todd,  7  D.  M.  &  G.  520. 

The  question  has  also  arisen,  whether,  if  the  legacies  are 
charged  on  realty  if  the  personalty  is  insufficient  and  the 
personalty  is  sufficient  at  the  death  but  becomes  insufficient 
owing  to  a  devastavit  by  the  executor,  the  charge  takes  effect 
or  not.  The  authorities  in  Ireland  support  the  view  that  it 
does  unless  there  is  something  in  the  will  to  limit  the  time, 
when  it  is  to  be  ascertained,  whether  the  charge  has  taken 
effect  or  not  (a).  Lord  Romilly,  on  the  other  hand,  took  the 
opposite  view  (6).  In  re  Masay^s  EstatCy  14  Ir.  Ch.  r355 ;  In  re 
Bradford'^  Estate,  (1895)  1  Ir.  251  ;  McCarthy  v.  McCartie, 
(1897)  1  Ir.  86;  affirmed  on  a  different  point,  (1898)  A.  C. 
181  [a)  ;  Richardiion  v.  Morton,  13  Eq.  123  (6) ;  see  also 
Heptcorth  v.  IliU,  30  B.  476.  Humble  v.  Htimhle,  2  Jur.  696, 
and  Howard  v.  Chaffers,  2  Dr.  &  S.  236,  perhaps  support  the 
Irish  view,  though  there  the  defaulting  executors  were  also 
devisees  of  the  land. 

A  legatee,  who  has  a  charge  upon  land,  can  enforce  his 
charge  by  appointment  of  a  receiver,  but  he  has  no  claim  upon 
back  rents  received  by  the  devisee.  Ex  parte  WiUon,  2 
V.  &  B.  252  ;  Gresley  v.  Adderky,  1  Sw.  573  ;  Garfitt  v.  Alle^i, 
37  Ch.  D.  48. 

If  real  estate  is  charged  with  the  payment  of  legacies,  and 
the  real  estate  has  to  contribute  to  the  payment  of  the  debts, 
the  legacies  must,  nevertheless,  be  paid  in  full  out  of  the  real 
estate.  Itaikes  v.  Boulton,  29  B.  41 ;  In  re  Saunders  Davies ; 
Saunders  Dacies  v.  Saunders  Davies,  34   Oh.  D.  482;  In  re 
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Batcden ;    National  Provincial  Bank  of  England  v.   Cresswellj    Chap.  LX. 
(1894)  1  Ch.  693. 

DiflBculties  used  formerly  to  arise  as  to  the  currency,  in  Legacy  in 
which  a  legacy  was  to  be  paid.  For  instance,  if  a  testator  ourr^y. 
domiciled  in  Jamaica  or  Ireland  gave  a  legacy  of  1,000/.,  was 
the  legacy  to  he  paid  in  the  currency  of  the  domicile  or  in 
English  currency?  It  was  settled  that  the 'currency  of  the 
domicile  must  prevail.  Saunders  v.  Drake^  2  Atk.  466 ; 
Pierson  v.  Garnet^  2  B.  C.  C.  39,  47 ;  Malcolm  v.  Martin^ 
3  B.  C.  C.  60. 

Such  questions  can  no  longer  arise.  But  a  somewhat  similar 
question  may  still  create  a  diflBculty.  Suppose  a  testator  gives 
a  legacy  of  10,000  rupees  or  20,000  francs  to  a  legatee  in 
England,  how  is  the  value  to  he  ascertained  ?  Is  the  legacy  to 
be  paid  at  the  rate  of  exchange  of  the  day,  at  the  value  of  the 
rupee  or  franc  as  bullion,  at  the  current  value,  or  how  P  In 
Cocker  ell  v.  Barber^  16  Ves.  461,  where  the  testator  was 
domiciled  in  India,  it  was  held,  that  the  rupee  was  to  be  taken 
according  to  its  current  value,  without  regard  to  the  exchange 
or  the  expense  of  remittance,  but  the  decision  appears  to  leave  a 
good  many  questions  open.  See  Manners  v.  Pearson  ^  Son, 
(1898)  1  Ch.  581. 

If  the  funds  available  for  payment  of  the  pecuniary  legatees  Abafementof 
are  insufficient,  they  must  abate  rateably,  subject  to  any  question  ^^^"^ 
of  priority  inter  se. 

Legacy  duty  directed  to  be  paid  on  legacies  is  an  additional 
legacy.  If  the  estate  is  insufficient  to  pay  the  legacies,  the  duty 
must  be  added  to  the  legacy,  there  will  then  be  a  rateable  abate* 
ment,  and  duty  must  be  paid  on  and  out  of  the  abated  amount. 
Farrer  v.  St.  Cathanne^s  Coll.,  16  Eq.  19 ;  In  re  Txirnbull; 
Skipper  y.  Wade,  (1905)  1  Ch.  726;  see  Wilson  v.  O'Leary,  17 
Eq.  419  ;  In  re  Wilkitis;   Wllkins  v.  Eotherham,  27  Ch.  D.  703. 

And  annuities  for  the  purposes  of  abatement  rank  with 
general  legacies.     Miller  v.  HuddlestonCy  3  Mac.  &  G.  513. 

In  estimating  the  value  of  annuities  for  purposes  of  abate-  How  the 
ment,  their  value  is  to  be  taken  at  the  time,  when  the  estimate  annuities  is  to 
is  made;  thus  the  value  of  the  annuity  of  an  annuitant,  who  ^<»l<5^*«^- 
is  dead,  is  the  sum  of  the  payments,  which  would  have  been 
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made  to  him  in  respect  of  it ;  and  the  value  of  a  leversionary 
annuity,  vhich  has  come  into  possession,  is  its  present  value 
according  to  the  Government  tables  at  the  time  of  abatement, 
plus  any  arrears  due  on  it.  Todd  v.  Bielby^  27  B.  353  ;  PotU 
V.  Smith,  8  Eq.  683 ;  Delves  v.  NewingUm,  52  L.  T.  512 ;  In  re 
Metcalf:  Metcalfe.  Blenccice,  (1903)  2  Ch.  424. 

The  same  rule  applies,  where  all  the  annuitants  are  living, 
Heath  v.  Nugent,  29  B.  226;  In  re  Wilkins:  Wilkins  v. 
Rotherham,  27  Ch.  D.  703. 

Where  legacies  and  annuities  are  charged  on  real  estate, 
powers  of  distress  and  entry  conferred  upon  the  annuitants  do 
not  give  the  annuities  priority  over  the  legatees.  Roper  v.  Roper, 
3  Ch.  D.  714. 

Priority  of  general  legacies,  inter  se  : — 

a.  As  between  general  legatees,  a  legacy  given  instead  of 
dower  has  priority.  Blotcer  v.  Morret,  2  Ves.  Sen.  420 ;  Heath 
V.  Dcndy,  1  Euss.  643 ;  Norcott  v.  Gordon,  14  Sim.  258 ;  Bell  v. 
Bell,  6  Ir.  Eq.  2:i9 ;  Datiea  v.  Bmh,  1  Tou.  341 ;  Stahhchmidt 
V.  Lett,  1  Sm.  &  G.  421. 

A  legacy,  however,  in  lieu  of  dower,  where  the  testator  has 
no  land,  out  of  which  the  widow  is  dowable,  or  disposes  of  his 
land  by  his  will  so  as  to  destroy  her  dower,  has  no  priority. 
Accy  V.  Simpson,  5  B.  35 ;  Roper  v.  Roper,  3  Ch.  D.  714;  In  re 
Greenwood;  Greenwood  y.  Greenwood,  (1892)  2  Ch.  295. 

A  legacy  given  to  satisfy  a  debt  has  no  priority,  if  the 
creditor  elects  to  take  it  instead  of  the  debt.  In  re  Wedmore; 
Wedmore  v.  Wedmore,  (1907)  2  Ch.  277. 

A  legacy  to  an  executor  for  his  trouble  has  no  priority. 
Heron  v.  Heron,  2  Atk.  171 ;  A.-G.  v.  Robins,  2  P.  W.  23 ; 
Duncan  v.  Wattn,  16  B.  204. 

A  legacy  to  the  testator's  wife  for  her  immediate  require- 
ments has  no  priority.  Blower  v.  Morret,  2  Ves.  Sen.  420; 
Cazenoce  v.  Cazenore,  61  L.  T.  115;  In  re  Schweder^s  Estate ; 
Oppenheim  v.  Schiceder,  (1891)  3  Ch.  44.  In  re  Hardy,  17 
Ch.  D.  798,  must  be  considered  overruled. 

6.  Legacies  payable  at  the  death  of  a  tenant  for  life  or  at 
some  other  future  period,  do  not  abate  before  other  legacies. 
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Miller  v.  Huddlestone,  3  Mao.  &  G.  513 ;    Street  v.  Street,  2   ^Cliap.  LX. 


N.  R.  56  ;  Nickisson  v.  Cockilly  3  D.  J.  &  S.  622.  creates  no 

The  words  "  in  the  first  place,"  "  in  the  next  place/'  or  the  P"^™* 
word   "  afterwards,"   used  in  introducing   legacies,  create   no  introduced  by- 
priority  between  them.       Thtcaites  v.   Forman,    1    Coll.  409;  iiaeoon^y" 
aflfd.  10  Jut.  483  ;  Beeaton  v.  Booth,  4  Mad.  161 ;   Whitehouse  v. 
Insole,  7  L.  T.  N.  S.  400 ;  see  In  re  Hardy ;   Welh  v.  Banrick, 
17  Oh.  D.  798. 

Annuities  to  become  payable  when  all  the  legacies  are  paid 
and  annuities  payable  immediately  abate  pari  passu.  Ingham 
V.  Daly,  9  L.  R.  Ir.  484. 

c.  But  legacies  given  on  the  supposition  that  there  will  be  Legacies 
nlore  than  enough  to  pay  prior  legacies,  abate  first.     A.-G.  v.  fuppoRition 
Eobins,  2  P.  W.  23  ;  Stammers  v.  Halliley,  12  Sim.  42.  ^^  *  «**^^"«- 

And  a  direction,  that  certain  legacies  given  for  life  are  to  Legacies  for 
become  applicable  on  the  death  of  the  legatees  to  the  pay-  Jii"e^eath* 
ment  of  other  legacies,  will  give  the  legatees  for  life  priority.  ^  *^® 
Brown  v.  Brown,  1  Kee.  276. 

A  legacy  may  be  given  in  such  a  way  as  to  be  itself  what  Kesidoarj 
may  be  caUed  a  residuary  legacy  so  as  not  to  be  payable  till  ^^^^• 
the  other  legacies  have  been  paid ;  for  instance,  if  legacies  are 
given  generally  and  then  the  residue  is  given  upon  trust  to  pay 
further  legacies.  Haynes  v.  Haynes,  3  D.  M.  &  G.  590 ;  In  re 
Malone ;  Broicn  v.  Malone,  (1897)  1  Ir.  571  ;  In  re  Smith; 
Smith  V.  Smith,  (1899)  1  Ch.  365. 

When  a  particular  legacy  is  given  and  the  residue  is  then 
distributed  in  certain  sums,  the  particular  legacy  has  priority 
over  all  the  others.  Gyett  v.  Williams,  2  J.  &  H.  429  ;  see  In 
re  Hardy:  Wells  v.  Bar  wick,  17  Ch.  D.  798. 

Priority  between  general  and  residuary  legatees : — 

(7.  As  a  general  rule,  the  residuary  legatee  is  entitled  to  General 
nothing,  till  all  the  particular  legacies  given  by  the  will  are  ^^^t  over 
satisfied  in  full.  ««id«®- 

Where  a  fund  is  set  apart  to  pay  annuities  and  is  directed  Fand  set 
upon  the  death  of  the  annuitants  respectively  to  fall  into  the  anMities^*^ 
residue,  if  the  fund  is  insufficient  to  pay  the  annuities,  the 
residuary  legatee  is  entitled  to  nothing  till  all  the  legacies  and 
annuities  have  been  paid  in  full.     Arnold  v.  Arnold,  2  M.  &  K. 
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Cliap.  IX.     374 ;   Anderson  v.  Andef*8ony  33  B.  223 ;  In  re  TootaPs  JEstaie, 
2  Ch.  D.  628. 

And  when  two  legacies  are  directed  to  be  paid  ont  of  a  fund, 
which  turns  out  too  email  to  pay  both,  and  one  of  them  lapses, 
the  other  legacy  gets  the  benefit  of  the  lapse.  In  re  Tunno ; 
Rallies  V,  Raikes^  45  Ch.  D.  66. 

b.  It  would  seem,  that  a  direction,  that  in  the  event  of 
insufficiency  of  assets  all  the  beneficiaries  are  to  abate,  does 
not  entitle  the  residuary  legatee  to  a  fund,  which  is  released  by 
the  death  of  a  tenant  for  life.  In  re  Lyne's  Estate  ;  Sands  t. 
Li/ne,  8  Eq.  482. 

On  the  other  hand,  if  annuities  are  directed  to  abate  in 
favour  of  legatees  or  vice  rersd,  in  the  event  of  deficient  assets 
the  abatement  is  permanent,  and  a  fund  falling  in  is  not 
applicable  to  increase  gifts,  which  have  abated.  Farmer  v. 
Mills,  4  Euss.  86  ;  Eichens  v.  Hichens,  25  W.  R.  249. 

c.  Upon  similar  principles,  where  assets  have  been  lost  after 
the  death  of  the  testator,  the  loss  falls  on  the  residuary 
legatee  in  the  first  instance.  Wilmot  v.  Jenkins,  1  B.  401 ; 
Baker  v.  Farmer,  L.  E.  3  Ch.  537.  Dyose  v.  Dyos^,  1  P.  W. 
3o5,  is  overruled;  see  Fmnereau  v.  Poyntz,  1  B.  C.  C, 
478 ;  Humphreys  v.  Sumphreys,  2  Cox,  186 ;  Baker  v. 
Farmer,  supra. 

Where  assets  are  wasted  after  some  legacies  have  been 
satisfied,  the  satisfied  legatees  cannot  be  called  on  to  refund 
by  the  other  legatees ;  and  similarly,  if  assets  are  wasted  after 
one  I  of  several  residuary  legatees  has  received  his  share,  he 
cannot  be  called  on  to  refund  by  the  other  residuary  legatees. 
Fenwick  v.  Clarke,  4  D.  F.  &  J.  240 ;  Peterson  v.  Peterson,  3  Eq. 
Ill ;  In  re  Winslow ;  Frere  v.  Winslow,  45  Ch.  D.  349;  In  re 
Lepine :  Doicseit  v.  Culver,  (1892)  1  Ch.  210. 


IxMB  of  awetfl 
falls  on  the 
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VI. — Marshalling. 
A.  General  Rules, 


Doctrine 
stated. 


Lord  Eldon,  in  Aldrich  v.  Cooper  (8  Ves.  382,  388),  says: 
''  If  a  party  has  two  funds  ...  a  person  having  an  interest 


HABSHALLIK6.  84d 

in  one  only  has  a  right  in  equitj  to  compel  the  former  to  Cluip.  Ut. 
resort  to  the  other  if  that  is  necessary  for  the  satisfaction  of 
both";  and  again  (391),  "if  a  creditor  has  two  funds  the 
interest  of  the  debtor  shall  not  be  regarded,  but  the  creditor 
having  two  funds  shall  take  to  that  which  paying  him  will 
leave  another  fund  for  another  creditor." 

There  must  be  a  common  debtor.     Therefore,  creditors  of  There  must 
A,  B,  and  0  cannot  compel  creditors  of  A,  B,  C,  and  D  first  to  debtor, 
take  payment  of  their  debts  from  D's  estate  before  they  come 
upon  the  estate  of  A,  B,  and  C.     Ex  parte  Kendall^  17  Ves.  514 ; 
see  In  re  Kelly ^  6  Ir.  Ch.  394. 

And  where  A  devises  Whiteacre  and  Blackacre  to  B  charged 
with  legacies,  and  B  mortgages  Blackacre  to  C,  and  Blackacre 
is  exhausted  in  paying  the  legacies,  it  would  seem  that  C  has 
no  right  to  marshal  so  as  to  throw  the  legacies  on  Whiteacre. 
McCarthy  v.  WCartie,  (1904)  1  Ir.  100. 

The  two  funds  must  belong  to  the   same    person,  or  to  There  must  be 
volunteers  claiming  under  him.     Douglas  v.  Cooksey^  I.  R.  2  belonging  to 
Eq.  311;  The  Chioggia,  (1898)  P.  1.  wme  person. 

The  two  funds  need  not  be  money  funds.  For  instance,  if  a  The  funda 
landlord  distrains  goods,  some  of  which  are  included  in  a  bill  of  money  f ondB. 
sale,  the  bill  of  sale  holder  may  throw  the  rent  so  far  as  possible 
on  the  goods  not  included  in  the  bill  of  sale  {a).  Again,  A  has 
a  balance  at  his  bank  on  current  account  which  belongs  to  B, 
and  he  has  a  debit  on  loan  account  which  is  secured.  B  may 
marshal  so  as  to  have  the  bank  paid  out  of  the  securities  (b). 
Ex  parte  SiephensoHy  De  G.  586  (a) ;  M'Mahon  v.  Featherston- 
haughy  (1895)  1  Ir.  83 ;  see  Mutton  v.  Peat,  (1900)  2  Ch.  79  (J). 

But  there  must  be  two  funds  and  not  merely  two  different 
rights.  For  instance,  if  A  has  a  charge  on  a  fund  and  a  right 
of  action  against  C,  B  who  has  a  charge  on  the  fund  only 
cannot  compel  A  to  resort  to  his  right  of  action  so  as  to  leave 
the  fund  free  for  B.     The  Arab,  5  Jur.  N.  S.  417. 

The  two  funds  must  be  available  for  the  first  creditor  under 
the  same  circumstances.  For  instance,  if  auctioneers  hold  two 
funds,  one  of  which  is  subject  to  a  lien  for  their  expenses,  they 
are  not  bound  in  favour  of  a  person  who  has  a  charge  upon  that 

T.w.  3 1 
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fund  to  pay  their  expenses  out  of  the  other  fund,  which  they 
could  only  do  hy  way  of  set-off.     Webb  v.  SmUh,  30  Ch.  D.  192. 

The  equity  may  of  course  he  destroyed  by  the  contract  of  the 
parties.  For  instance,  policy-holders  of  a  life  Assurance 
Company,  who  hy  their  contract  are  entitled  to  he  paid  out  of 
limited  assets  after  satisfying  all  other  prior  charges  on  such 
assets,  cannot  marshal  so  as  to  throw  on  the  unlimited  assets  a 
creditor,  who  has  a  charge  on  the  limited  assets.  Their  contract 
gives  them  the  surplus  only.  In  re  International  lA/e  Assurance 
Co,,  2  Ch.  D.  476;  In  re  Mower's  Trusts,  8  Eq.  110;  In  re 
Lander's  Estate,  11  Ir.  Ch.  346. 

The  equity  is  not  available  on  behalf  of  the  debtor  nor  on 
behalf  of  his  judgment  creditors,  who  take  only  the  interest  he 
himself  has.  Dolphin  v.  Ayhcard,  L.  R.  4  H.  L.  486, 500, 601  j 
see  Stock  v.  Aylward,  8  Ir.  Ch.  429. 

It  does,  however,  apply  in  favour  of  volunteers  claiming  hy 
grant  or  devise.  Aldridge  v.  Forbes  (1839),  9  L.  J.  Ch.  37; 
4  Jur.  20,  and  the  cases  cited  below,  where  assets  are  marshalled 
in  favour  of  legatees.  Aldridge  v.  Forbes  was  put  upon  other 
grounds  in  In  re  Lysaghfs  Estate,  (1903)  1  Ir.  235,  where, 
however,  the  view  taken  of  the  doctrine  of  marshalling  is  not 
in  accordance  with  the  authorities.  Boazman  v.  Johnston,  3 
Sim.  377,  was  probably  well  decided,  though  the  last  paragraph 
of  the  headnote,  which  states  that  the  principle  of  marshalling 
securities  is  not  applicable  as  between  volunteers,  goes  too  far. 


Marshalling 
incase  ol 
seonred 
creditors. 

Whether 
marshalling 
is  result  of 
workiDg  out 
equities  of 
redemption. 


B.  Marshalling  as  between  Secured  Creditors. 

The  equity  applies  in  the  case  of  creditors,  who  hold  securities 
for  their  debts. 

It  has  indeed  been  suggested  (Ashbumer,  Principles  of 
Equity,  p.  286),  that  in  the  case  of  secured  creditors  there  is 
no  independent  equity  to  marshal,  but  that  what  is  called 
marshalling  is  "merely  the  result  of  working  out  successive 
rights  of  redemption."  But  this  view  is  not  borne  out  by  the 
authorities.  It  is  true,  that  a  second  mortgagee  may  have  a 
much  better  right,  than  a  mere  right  to  marshal  securities. 
He  may  be  entitled  to  redeem  a  prior  mortgagee,  whose 
mortgage  includes  property  not  included  in  his  own  security, 
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and  to  hold  the  properties  inoladed  in  the  two  securities  as     Chap.  LX. 
one  aggregate  fund  to  pay  the  entire  mortgage  deht,  so  that  if 
fhe  property  oomprised  in  his  second  mortgage  is  an  insufficient 
seouriiy,  he  would  reoover  the  deficiency  out  of  the  other 
property  which  he  could  not  do  merely  hy  marshalling. 

But  the  right  to  marshal  exists  collaterally  with  the  right 
to  redeem,  and  it  may  be  exercised  in  cases,  where  there  is  no 
right  to  redeem  or  where  that  right  has  been  lost. 

Lord  Hardwicke,  in  Lanoy  y.  Duke  of  Athol^  2  Atk.  444, 446,  Lord 
states  the  rule  thus:  '^Suppose  a  person,  who  has  two  real  statement  of 
estates,  mortgages. both  to  one  person,  and  afterwards  only  one  *^®'^- 
estate  to  a  second  mortgagee,  who  had  no  notice  of  the  first,  the 
Court,  in  order  to  relieve  the  second  mortgagee,  have  directed 
the  first  to  take  his  satisfaction  out  of  that  estate  only,  which 
is  not  in  mortgage  to  the  second  mortgagee,  if  that  is  sufficient 
to  satisfy  the  first  mortgage,  in  order  to  make  room  for  the 
second  mortgagee,  even  though  the  estates  descended  to  two 
different  persons." 

Absence  of  notice  to   the   second   mortgagee  of  the  first  Notice  of  fint 
mortgage,  though  it  strengthens  the  case  for  marshalling,  is 
not  essential  to  it. 

It  makes  no  difference  that  the  first  and  second  mortgages  are  Fi»t  and 
held  by  the  same  person.     In  re  Roddy* s  Estate^  11  Ir.  Ch.  369.  g^g^^  hTld  by- 
It  is  also  immaterial,  whether  the  property  not  included  in  ■*™®  peraon. 
the  second  mortgage  is  mortgaged  to  the  first  mortgagee  before 
or  after  the  date  of  the  second  mortgage.     This  seems  to  be 
dear,  though  there  is  no  express  decision  on  the  point.     It 
arose  in  Barnes  v.  JRacstery  1  T.  &  0.  C  401,  but  was  not 
decided  because  the  Court,  assuming  it  in  favour  of  the  second 
mortgagee,  decided  against  him  on  other  grounds. 
'    The  circumstances  may  be  such  as  to  destroy  the  right  of  Gircam- 
the  creditor  having  one  fund  only  to  marshal.     For  instance,  ns^^ve^^ 
where  property  was  conveyed  on  trust  to  pay  bond  creditors  **^®"»^** 
and  also  certain  mortgage  debts,  and  land,  which  was  subject 
to  the  mortgages,  was  settled  by  a  voluntary  settlement,  the 
bond  creditors  were  not  allowed  to  throw  the  mortgages  on  the 
settled  land,  inasmuch  as  the  intention  was  to  clear  the  settled 
land  from  the  mortgages  so  far  as  possible  by  means  of  the 
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finA-mcaitioned  property.  Boazman  y.  Johnston^  3  Sim.  377, 
explamed  in  Averall  v.  TTade,  LI.  &  Q-.  t.  Bug.  252,  257. 

And  In  re  Lander's  Eetate^  11  Jr.  Ch.  346,  was  decided  upon 
similar  grounds.  There  the  oontraot  of  the  second  mortgagee 
was  held  to  be,  that  he  would  not  claim  against  the  estate 
included  in  his  mortgage  until  after  the  first  mortgagee  had 
been  satisfied  out  of  it. 

The  equity  prevails  against  a  surety  for  the  mortgagor. 
Tidd  V.  Lister,  3  D.  M.  &  G.  857,  861,  872 ;  South  v.  Blaxam^ 

2  H.  &  M.  467. 

It  also  prevails  against  the  trustee  in  bankruptcy  (a),  and 
execution  creditors  of  the  mortgagor  (().    Baldwin  t.  Belcher^ 

3  Dr.  &  War.  173 ;  Ex  parte  Hartley,  1  Dea.  288 ;  Tidd  v. 
Lister,  10  Ha.  140,  157;  3  D.  M.  &  G.  857,  872 ;  Lawrance 
V.  Galsworthy,  3  Jur.  N.  S.  1049  ;  Gibson  v.  Seagrim,  20  B, 
614  (a) ;  In  re  Lynches  Estate,  I.  R.  1  Eq.  396  ;  Gray  v.  Stone, 
W.  N.  1893, 133  (6). 

And  it  prevails  against  volunteers  claiming  under  the 
mortgagor.  Lanoy  v.  Duke  of  Athol,  2  Atk.  444;  Flint  v. 
Howard,  (1893)  2  Ch.  54,  72. 

But  the  equity  is  not  within  the  rule,  that  the  assignee  of  an 
equity  takes  subject  to  equities.  It  may  be,  that  the  equity 
may  never  arise.  The  first  mortgagee  may  pay  himself  out  of 
the  property  not  included  in  the  second  mortgage,  or  the  pro- 
perty included  in  the  second  mortgage  may  be  sufficient  to 
satisfy  both  mortgages.  The  equity  is  only  a  possibility 
until  the  time  for  distribution  of  the  funds  arrives. 

It  follows  from  this,  that  the  first  mortgagee  may,  if  he  thinks 
fit,  effectually  release  from  his  security  the  property  not 
included  in  the  second  mortgage,  and  may  thus  destroy  the 
second  mortge^ee's  equity  to  marshal.  See  Barnes  v.  Racster, 
1  Y.  &C.  C.401. 

The  equity  cannot  be  applied  to  .the  prejudice  of  persons 
daiming  for  value  under  the  mortgagor. 

For  instance,  if  the  two  properties  are  mortgaged  to  a  third 
mortgagee,  the  second  mortgagee  cannot  marshal  against  the 
third  mortgagee.  Welleslcy  v.  Lord  Mornington,  17  W.  IL 
355 ;  Baglioni  v.  CaveUi,  83  L.  T.  501,  which  would  no  doubt 
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"be  followed  in  preference    to  Aldridge  v.  Forbes   (1839),  9     Chap.  LX. 
L.  J.  Ch.  37. 

The  equity  of  redemption  of  the  property  not  included  in  the 
second  mortgage  may  be  mortgaged  to  a  third  mortgagee. 

In  that  case  the  second  mortgagee  cannot  marshal  against 
the  third,  and  it  is  not  material  whether  the  third  mortgagee 
took  his  security  with  or  without  notice  of  the  prior  mortgages. 
Barnes  v.  Rooster^  1  T.  &  C.  0.  401 ;  Bugden  v.  Bignoldy  2  T.  & 
C.  C.  377 ;  Moxon  v.  Berkeley  Mutual  Benefit  Building  Society^ 
59  L.  J.  524 ;  see  Flint  v.  Hotcard,  (1893)  2  Oh.  64,  72,  73. 

In  these  oases  the  right  of  the  second  mortgagee  is  to  have  Apportion* 
the  first   mortgage    apportioned   rateably    between    the    two 
properties. 

It  has  been  said  (Ashbumer,  Mortgages,  382)  that  there  is  Third  mort- 
authority  in  Ireland  showing,  that  if  the  third  mortgagee  took  S^Snotioe^ 
with  notice  of  the  first  mortgage,  the  second  mortgagee  can  ®'^1^* 
marshal  against  him,  citing  In  re  Lander^ s  Estate^  11  Ir.  Ch. 
346 ;  In  re  Roddy's  Estatey  11  Ir.  Ch.  369  ;  In  re  Roche's  Estate^ 
25  L.  E.  Ir.  271.     The  first  two  cases  do  not  appear  to  have 
proceeded  upon  such  a  distinction,  and  the  last  went  upon  a 
different  equity,  which  is  discussed  below. 

The  mortgage  to  the  third  mortgagee  may  be  so  expressed  as  Efleot  of 
to  give  him  only  what  remains  of  the  two  properties  after  the  ^^aofc. 
first  and  second  mortgages  are  satisfied.    In  that  case  the  right 
of  the  second  mortgagee  to  marshal  against  him  remains.    In 
re  Mower's  Trusts^  8  Eq.  110. 

On  the  other  hand  the  third  mortgagee  of  one  property  cannot  Third  mort- 
marshal  against  the  second  mortgagee  of  the  other.    It  is  not  cannot 
material  that  the  third  mortgagee  had  no  notice  of  the  prior  againstseoond 
securities.    Bugden  v.  Bignold,  2  T.  &  0. 0.  377.  mortgagee 

of  15. 


C.  Marshalling  in  Administration  of  Estates. 

The  equity  was  from  an  early  date  applied  in  the  administra- 
tion of  the  estates  of  deceased  testators  and  intestates. 

Under  the  old  law,  real  estate  was  only  liable  to  creditors  by  HarshaUing 
specialty,  in  which  the  heirs  were  bound.     Such  creditors  could  ^^S^^ 
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prooeed  against  both  real  and  personal  estate.  Simple  contract 
creditors  could  only  get  payment  out  of  the  personal  estate.  U 
a  person  died  leaving  specialty  and  simple  contract  debts,  and 
the  specialty  debts  were  paid  oat  of  the  personalty,  leaving  a 
balance  insufficient  to  pay  simple  contract  creditors,  then  to  the 
extent  of  the  deficiency  the  simple  contract  creditors  were 
allowed  to  stand  in  the  place  of  the  specialiy  creditors  and  get 
payment  out  of  the  real  estate.  Sagittary  y.  Hijde^  1  Yem. 
465 ;  Neave  v.  Alderton^  1  Eq.  Ca.  Ab.  144 ;  Aldrich  v.  Cooper^ 
8  Ves.  382. 

The  right  was  not  lost  though,  at  the  time  of  payment,  ihe 
personalty  was  sufficient  to  pay  both  specialty  and  simple  con- 
tract debts,  and  only  became  insufficient  owing  to  a  devastavit  by 
the  executor.     Ellard  v.  Cooper^  1  Ir.  Ch.  376. 

The  right  was  limited  to  the  amount  of  personalty  exhausted 
in  payment  of  specialty  debts.  Interest  on  that  amount  was 
not  allowed  as  against  the  real  estate,  though  the  specialty 
debts  carried  interest  and  the  personalty  exhausted  was  an 
income-bearing  fund.  Lighton  v.  Hayea^  2  Moll.  523 ;  Cradoch 
V.  Piper,  15  Sim.  301. 

In  the  same  way,  if  a  mortgagee  of  the  land  exhausted  the 
personalty,  the  simple  contract  creditors  were  entitled  to  stand 
in  the  place  of  the  mortgagee  against  the  land.  Wihon  v. 
Fielding  (1718),  2  Vem,  763 ;  Selhy  v.  &»%,  4  Russ.  336. 

And  a  widow,  whose  paraphernalia  were  taken  to  pay  her 
husband's  debts,  was  entitled  to  be  recouped  out  of  his  real 
estate  liable  to  pay  those  debts.  lapping  v.  Tipping^  1 
P.  W.  729. 

So  far  the  rule  works  well,  and  does  substantial  justice.  A 
man  is  bound  to  pay  his  debts,  and  it  is  only  reasonable  that 
his  assets  should  be  marshalled  in  such  a  way  as  to  provide  the 
largest  possible  fund  to  pay  them.  The  debtor  and  legatees, 
devisees,  and  heirs,  who  claim  as  volunteers,  ought  not  to  take 
anything  until  the  debts  are  paid.  The  right  of  the  creditor 
with  one  fund  ought  not  to  depend  on  the  accident,  whether  the 
creditor  having  two  funds  takes  one  fund  or  the  other. 

But  there  are  developments  of  the  doctrine  which  are  less 
satisfactory.    It  was  soon  extended  beyond  creditors, -and  it 
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became  a  settled  rule,  that,  if  the  personaltj  is  exhausted  by     ciiAp.  LX. 
creditors,  specific  and  pecuniary  legatees  may  stand  in  the  place 
of  the  creditors  against  land,  which  had  descended  to  the  heir. 
Clifton  V.  Burt,  1  P.  W.  678. 

The  rule  does  not  apply  to  land  of  a  domiciled  Englishman, 
situate  in  a  country  which  does  not  recognise  the  rule.  Harmon 
V.  Harrison,  8  Ch.  342. 

Again,  if  land  is  devised  subject  to  a  charge  of  debts,  and 
the  personalty  is  exhausted  in  paying  debts,  legatees  are  entitled 
to  come  upon  the  real  estate  to  the  extent  to  which  the  debts 
have  exhausted  the  personalty.  It  makes  no  difference  whether 
there  is  an  express  charge  of  debts  on  the  realty  or  a  charge 
only  by  inference  from  a  general  direction  to  pay  debts,  and  the 
equity  is  applied  as  well  against  a  specific  as  a  residuary  devisee. 
Foster  V.  Cook,  3  B.  C.  0.  347 ;  Bradford  v.  Foley,  3  B.  C.  0. 
351,  n. ;  Webster  v.  Alsop,  3  B.  0.  C.  352,  n. ;  Paterson  v.  Scott, 
1  D.  M.  &  G.  531 ;  Bickard  v.  Barrett,  3  K.  &  J.  289  ;  Surtees 
V.  Parkin,  19  B.  406;  Be  Stokes;  Parsons  v.  Miller,  67  L.  T. 
222 ;  In  re  Salt ;  Brothumd  v.  Keeling,  (1895)  2  Ch.  203 ;  In 
re  Boberts'  Estate,  (1902)  2  Ch.  834. 

Kay,  L. J.,  in  a  case  which  came  before  him  unprejudiced  by 
the  citation  of  authorities,  came  to  a  different  conclusion ;  but 
that  case  has  met  with  no  favour,  and  is  not  law.     In  re  Bate  ; 

Bate  v.  Bate,  43  Ch.  D.  600.  Effeotof  r*na 

This  rule  has  not  been  altered  by  the  Land  Transfer  Act,  Tranafer  Act 
1897  (60  &  61  Vict.  c.  65).     In  re  Kempster ;   Kempster  v. 
Kempster,  (1906)  1  Ch.  446 ;  see  Bickard  v.  Barrett,  3  K  &  J. 
289,  a  case  as  to  the  effect  of  the  Administration  of  Estates 

Act,  1833  (3  &  4  WiU.  IV.  0.  104).  Leg»tee.h.T« 

Legatees  cannot  come  upon  land  devised  not  subject  to  a  ^^  "^^^V.  ^ 
charge  of  debts.     Forrester  v.  Lord  Leigh,  Amb.   171  ;  Scott  v.  devised  not 
Scott,  Amb.  383  ;  CliJUn  v.  Burt,  1  P.  W.  678.  ''*'*'"^" 

It  would  seem  logically  that  now,  since  land  is  available  to 
pay  debts,  legatees  ought  in  a  case  where  the  personalty  is 
exhausted  in  paying  debts  to  be  able  to  come  against  realty 
devised,  though  not  charged  with  debts.  There  is  the  same 
argument  as  regards  the  two  funds,  and  the  fact  that  the  two 
funds  are  not  applicable  in  the  same  order  of  priority,  ought  to 
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Chap.  LX.  be  no  more  material  here  than  it  was  in  the  case  of  land 
descended,  and  of  land  devised  subject  to  a  charge.  But  as 
Lord  Hatherley  said  (WelleBley  v.  Lord  MorningUm^  17  W.  B, 
355),  "  the  whole  of  our  law  with  reference  to  that  subject  will 
not  bear  very  much  the  test  of  logical  sequence,"  and  the  law  as 
above  stated  must  be  taken  as  settled.  Collins  v.  LevcU^  8  Eq. 
708 ;  Dugdale  v.  Dugdale,  14  Eq.  234 ;  Tomkim  v.  Colthurst,  1 
Ch.  D.  626  ;  Ibrquharson  v.  Flo^/er,  3  Ch.  D.  109,  not  following 
mnsman  v.  Ih/er,  3  Ch.  420,  426. 
Right  of  Under  the  old  law,  when  the  devisee  of  land  was  entitled  to 

^^intit  have  a  mortgage  debt  discharged  out  of  the  personalty,  if  the 

mortgaged  mortgagee  came  upon  the  personalty,  legatees  were  entitled 
both  as  against  the  devisee  (a)  and  against  the  heir  {b)  to  come 
against  the  mortgaged  land«  Luikem  v.  Leigh^  Ga.  t.  Talb.  52 ; 
Forrester  v.  Lord  Leigh,  Amb.  171 ;  O'Neal  v.  Mead,  1  P.  W. 
693  ;  Wythe  v.  Henniker,  2  M.  &  K.  635, 644 ;  JohnsanY,  Childy 
4  Ha.  87 ;  Binns  v.  NicholU,  2  Eq.  256  (a) ;  Anon.  (1679), 
2  Ch.  Ca.  4  ;  Culpepper  v.  Aston,  2  Ch.  Ca.  115  (6). 

If  the  mortgage  included  land  with  other  property,  the  mort- 
gage was  apportioned  between  the  two  properties,  and  the 
legatees  could  come  upon  the  devisee  of  the  land  to  the  extent 
of  the  mortgage  money  apportioned  to  the  land.     Johnson  v. 
Child,  4  Ha.  87. 
Vendor's  lien.      The  doctrine  was  after  some  discussion  extended,  in  favour  of 
legatees  as  well  as  creditors,  to  the  case  of  a  vendor's  lien  upon 
land  purchased  by  a  testator  and  paid  for  out  of  his  personal 
estate  after  his  death,  whether  the  land  went  to  the  heir  or  to  a 
devisee.     Sprouk  v.  Prior,  8  Sim.  189  ;  Birds  v.  Askey,  24  B. 
418 ;  Lord  Li  (ford  v.  Poicys  Keck,  1   Eq.  347,  not  following 
Wythe  V.  Henniker,  2  M.  &  K.  635. 
Intention  that      This  application  of  the  doctrine  has  ceased  to  be  important, 
8houl?be        ^  ^^^  devisee  of  land  has  no  right  to  have  mortgage  debts 
nersonalt*^'      discharged  out  of  the  personal  estate,  unless  there  is  an  inten- 
tion expressed  that  he  is  to  have  that  right.     But  if  there  is  such 
an  intention  expressed,  it  is  looked  upon  as  intended  only  to 
exclude  Locke  King's  Act,  and  not  to  exclude  the  doctrine  of 
marshalling,  and  the  latter  doctrine  therefore  applies  in  such  a 
case.     Porcher  v.  Wilson,  14  W.  R.  1011 ;  In  re  Smith;  Smith 
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V.  Smith,  (1899)  1  Ch.  365,  not  following  the  Irish  cases  Smith     cm>p.  LX. 

V.  Smith,  10  Ir.  Oh.  89,  461 ;   Burley  v.  Armstmig,  12  Ir.  Ch. 

270. 

Locke  King's  Act  does  not  affect  the  doctrine  of  marshalling.  Kanhalliii^ 
Therefore,  if  an  annuity  is  given  charged  upon  land  only  and  -^j  Locke 
the  land  is  suhject  to  a  mortgage,  which  exhausts  it,  the  annul-  ^^fir'8  Act. 
tant  is  entitled  to  stand  in  the  shoes  of  the  mortgagee  against 
the  personal  ee\xiiQ  pari  passu  yA^  legatees  and  other  annuitants. 
Buckley  v.  Buckley,  19  L.  R.  Ir.  544. 

Again,  if  some  legacies  are  charged  on  land  and  some  are  not,  Legacies  with 
and  the  personalty  is  insufficient  to  pay  them  all,  those  charged  ^rgeupon* 
on  the  land  will  be  thrown  upon  the  land  so  as  to  leave  the  per-  ^°^* 
sonalty  free  for  the  others.     Hanhy  v.  Roberts,  Amb.  127  ;  S.  (7. 
sub  nom.  Hamly  v.  Fisher,  1  Dick.  104 ;  Hanhy  v.  Fisher,  2  Coll. 
612 ;   Masters  v.  Masters,  1  P.  W.  420  ;    ITyd^  v.  ffyde,  3  Ch. 
Eep.  8;i ;  Bligh  v.  Farl  of  Darnky,  2  P.  W.  619. 

A  legacy,  which  never  becomes  an  effectual  charge  on  the 
land,  because  the  legatee  dies  before  the  time  of  payment,  cannot 
be  taken  into  account.  Pratcse  v.  Abingdon,  1  Atk.  482  ;  Pearce 
V.  Loman,  3  Ves.  135. 

The  doctrine  as  thus  developed  presents  some  anomalies.  Anomaliee  of 

The  personalty  is  exhausted  in  paying  debts.  Why  should  a 
legatee  come  upon  real  estate  descended  or  real  estate  charged 
with  payment  of  debts  P  The  personalty  has  been  applied  in  its 
proper  order.  It  is  well  settled  that  the  personal  estate  is 
applicable  before  land  descended  and  that  a  charge  of  debts 
upon  land  does  not  exonerate  the  personalty  from  its  primary 
liability  to  pay  debts ;  why,  theu,  should  legatees,  whose  fund 
has  been  exhausted  in  its  proper  order,  have  a  claim  against  a 
fund,  which  is  not  applicable  to  pay  debts  till  after  their  own  P 

The  doctrine  may  have  results  unexpected  by  the  testator. 
Suppose  he  directs  his  debts  to  be  paid.  This  charges  the  debts 
upon  real  estate.  He  then  gives  his  land  to  his  eldest  son  ;  he 
makes  specific  gifts  of  personalty  to  his  other  children  and  also 
gives  pecuniary  legacies.  The  personalty  is  insufficient  to  pay 
the  debts.  The  specific  devisee  must  contribute  towards  the 
legacies  to  the  extent  to  which  the  personalty  has  been  applied 
in  paying  debts ;  the  specific  legatee  contributes  nothing  at  all. 
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The  pecuniary  legatee  obtains  priority  over  the  specific  deYiflee, 
who  is  in  a  worse  position  than  the  specific  legatee.  The  tes- 
tator's intention  appears  thus  to  be  effectually  frustrated. 

Again,  take  the  case  of  legacies  chained  upon  land  and  legacies 
not  so  charged.  If  the  charge  upon  the  land  is  only  auxiliary, 
if  the  personalty  is  the  primary  fund  to  pay  them,  what  equity 
is  there  in  throwing  them  upon  the  land  so  as  to  leave  the  per- 
sonalty free  for  the  other  legacies  P  There  may  or  may  not  be 
some  intention  to  that  effect  expressed  in  the  will.  If  there  is 
none,  why  should  a  charge  be  thrown  upon  the  land,  which,  the 
testator  never  contemplated  ? 

D.  MarsJialling  in  Case  of  Charities, 

Under  the  law  as  it  was  before  the  Mortmain  and  Charitable 
Uses  Act,  1891,  it  was  settled  that  the  Court  would  not  marshal 
assets  in  favour  of  a  charity,  unless  the  testator  gave  express 
directions  to  do  so.  For  instance,  the  debts  could  not  be  oast 
on  the  impure  personalty,  so  as  to  increase  the  pure  personalty 
for  the  benefit  of  a  charity.  The  reason  was  that  ^^  the  assets 
cannot  be  marshalled  to  support  a  legacy  contrary  to  law  "  (see 
Mogg  V.  Hodges^  I  Ves.  Sen.  62),  or  the  Court  will  not  "  do  per 
obliquum  what  could  not  be  done  per  directum.*^  A.-O,  v. 
Tyndally  Amb.  614. 

Now,  however,  as  impure  personalty  and  even  land  may  be 
given  to  charity,  the  reason  for  the  rule  has  fallen  away,  and  it 
seems  that  if  the  occasion  were  to  arise  assets  would  be  mar- 
shalled in  favour  of  a  charity.  They  will  be  marshalled  in 
Ireland,  where  the  Mortmain  Act  did  not  apply.  Biggar  y. 
Eastwood^  19  L.  B-.  Ir.  49. 

.The  result  of  the  old  cases  may  be  shortly  stated  here. 

In  the  absence  of  an  intention  to  marshal,  charitable 
legacies  abated  in  the  proportion  of  the  pure  to  the  impure 
personalty,  the  value  being  taken  as  at  the  testator's  death. 
Calvert  v.  Artnitage^  2  H.  &  M.  446 ;  Luckcraft  v.  Pridham^  48 
L.  J.  Ch.  636,  639. 

A  gift  of  the  residue  to  charity,  except  so  much  as  could 
not  by  law  be  so  appropriated,  does  not  amount  to  a  direction 
to  marshal.     Edwards  v.  HaU^  11  Ha,  1,  22 ;  see  6  D.  M.  &  G. 
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74;  In  re  Somers  Cocks;  Wegg-Prosser  y.  Wegg-ProsseVy  (1895)     Chap.  LZ. 
2Ch.  449. 

A  direction  that  the  charities  are  to  be  paid  out  of  pure  Direction  to 
personalty  gives  them  priority  over  other  legatees  as  regards  "^Z^"^! 
the  pure  personalty,  but  does  not  release  the  pure  personalty  »o»al<jy-  . 
from  bearing  its  proportion  of  the  debts.     Robinson  v.  Oeklardy 
3  De  G.  &  S.  499 ;   3  Mao.  &  G.  735 ;    Te^npest  v.  Tempest^  2 
K.  &  J.  635 ;  7  D.  M.  &  G.  470  ;   Beaumont  v.  OHceira,  6  Eq. 
534 ;  4  Ch.  309  ;  Le^cu  v.  Boetefour,  38  L.  T.  93 ;  affd.  W.  N. 
1879,  11 ;  see  Nickiason  v.  Cockill,  3  D.  J.  &  8.  ()22. 

But  where  the  testator  devised  his  real  estate  upon  trust  to  implied 
pay  debts  and  funeral  and  testamentary  expenses,  and  gave  his  ^m^U  ^ 
personalty  on  trust  to  pay  so  much  of  the  debts,  &c.  as  the  realty 
was  insufficient  to  pay,  and  then  gave  the  residue  to  charity  with 
a  direction  that  it  should  include  only  such  parts  of  his  property 
as  could  be  lawfully  given  to  charity,  it  was  held  that  it  followed 
by  necessary  implication  that  the  impure  personalty  must  be 
applied  in  paying  debts  before  the  pure  personalty.  Wilh  v. 
Bmii^ne,  ]  6  Eq.  487. 

And  a  direction  that  the  pure  personalty  shall  be  reserved  for  Direction  to 
the  charities  (a),  or  that  they  be  paid  exclusively  out  of  pure  exclnsivel/*^ 
personalty  (6),  or  that  the  pure  personalty  is  to  be  first  applied  of  otto^^* 
in  paying  them  (c),  is  in  effect  a  direction  to  marshal.     Miles  v.  pawnalty. 
Harrison^  9  Ch.  316  (a);  /w  re  Arnold;  Ravenscroft  v.  Workman y 
37  Ch.  D.  637  {h) ;  In  re  Pitt;  Lacy  v.  Stone,  33  W.  E.  653  (c). 

And  a  gift  to  charity  of  so  much  of  the  testator's  estate  as  can  Pore  per- 
lawfully  be  given  to  charity  may  be  a  specific  gift  and  liable  to  be  given^^ 
debts  only  in  the  order  in  which  property  specifically  given  is  ■P®^*"^*"^- 
applicable.     Shepheard  v.  Beethamj  6  Ch.  D.  597. 

If  the  pure  personalty  is  exonerated  from  debts,  it  must, 
nevertheless,  bear  it^  share  of  the  costs  of  administration, 
if  they  are  not  otherwise  provided  for.  In  re  Fitzgerald; 
Adolph  V.  Dolman,  26  W.  R.  53. 

E.  Of  her  Cases  of  Marshalling. 

An  equity,  which  in  some  respects  resembles  marshalling,  Imnroper 
arises,  when  a  person  improperly  deals  with  property  entrusted  agent  wii 

to  him.  tniatfond. 
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If  a  person  deposits  propertj  entrusted  to  him  with  his  own 
propertj  as  securitj  for  a  loan,  then,  as  against  him,  and  his 
trustee  in  bankruptcj,  the  loan  will  be  thrown  on  his  propertj 
in  the  first  instance.  Ex  parte  Akton ;  In  re  Holland^  4  Ch. 
168  ;  Ex  parte  Salting;  In  re  Stratton,  25  Ch.  D.  148. 

The  case  of  a  man  who  pajs  into  his  own  banking  aooount 
monej  entrusted  to  him,  whether  as  trustee  or  agent  or  in  anj 
other  fiduciarj  capaoitj,  is  another  illustration  of  the  same 
principle.  So  long  as  the  account  remains  in  credit,  the 
credit  balance  must  be  taken  to  represent  or  include  the 
entrusted  fund,  and  the  trustee  or  agent  must  be  taken  to  have 
drawn  out  his  own  monej  first.  In  re  Sailetfs  Estate ; 
KnatchhuU  v.  Halktt,  13  Ch.  D.  696,  overruling  Ex  parte 
Dale  8f  Co.,  11  Ch.  D.  772,  and  Pcnnell  v.  Deflell,  4  D.  M.  &  G. 
372 ;  see  In  re  IlaUM  8f  Co. ;  Ex  parte  Bhne,  (1894)  2 
Q.  B.  237. 

If  several  persons  have  entrusted  monej  to  the  trustee  or 
agent  and  the  balance  is  not  enough  to  satisf  j  them,  then  as 
between  the  several  claimants  the  rule  in  ClayUnCs  Case  applies, 
and  the  monej  of  that  claimant,  whose  monej  was  first  paid 
in  mast  be  taken  to  have  been  first  paid  out.  In  re  Halietfs 
Estate;  KmtchbuU  v.  Halktt,  13  Ch.  D.  696;  Hancock  v. 
Smith,  41  Ch.  D.  456. 

It  was  held  in  In  re  Stenning ;  Wood  v.  Stenning,  (1895) 
2  Ch.  433,  that  the  defaulting  agent  can  set  up  the  rights  of 
third  parties,  who  make  no  claim  to  the  balance;  but  this  seems 
inconsistent  with  Hancock  v.  Smith  and  principle.  See  He 
Oaticay  ;  HerUlet  v.  Oatway,  88  L.  T,  622. 


VII. — Contribution. 


The  right  to  contribution  as  between  owners,  whose  property 
is  subject  to  a  common  charge,  is  a  different  right  from  the 
right  to  marshal.  It  should  also  be  distinguished  from  an 
equitj,  which  has  been  developed  principallj  in  Ireland,  and 
depends  on  the  covenants  entered  into  bj  a  vendor  on  successive 
sales  of  land,  which  is  subject  to  an  overridiDg  incumbrance. 
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The  simplest  case  is  where  property  subject  to  a  mortgage  is     GHap.  LX. 


devised  to  different  persons.  Contribution 

In  that  case  the  rule  is,  that  the  different  owners  must  bear  J^'^rties 

the  charge  rateably  in  proportion  to  the  value  of  the  property  ^^^i^^  ^  ^^^ 

they  take. 

This  is  the  case  where  land  subject  to  a  mortgage  is  devised 

partly  to  one  and  partly  to  another  (a),  or  land  and  personal 

estate  subject  to  a  mortgage  are  devised  to  different  persons  (6). 

In  re  Netcmarch;  Newmarch  v.  Storvy  9  Ch.  D.  12(a) ;  Lipscomb 

V.  Lipscomb^  7  Eq.  501 ;  Trestrail  v.  Masony  7  Ch.  D.  655  (6). 

If  the  mortgagor  dies  intestate  as  to  part  of  the  land  in  Devisee  and 
mortgage  and  devises  the  rest,  the  devisee  and  heir  bear  the    ^^' 
charge  rateably.     Eyre  v.  Green^  2  Coll.  527. 

If  he  dies  wholly  intestate  and  there  is  a  charge  on  real  and  ^^^  and 

.  personal 

personal  property,  it  must  in  the  same  way  be  apportioned  repreeenta- 
between  the  real  and  personal  representatives.    Evans  v.  Wyatt^    ^^' 
31  B.  217 ;  Lipscomb  v.  Lipscomb^  7  Eq.  501. 

Locke  King's  Act  has  not  the  effect  of  making  the  land 
primarily  liable,  where  land  and  personal  estate  are  included  in 
a  mortgage.     Trestrail  v.  Mason,  7  Ch.  D.  655. 

A  debtor,  whose  debt  is  with  other  property  assigned  by  way  Debt 
of  mortgage,  has,  of  course,  no  equity  to  call  for  contribution  ^^^*J|J^^ 
from  the   other  property  to  reduce  his  debt.     For  instance,  property, 
when  a  policy  is   assigned  by  way  of  mortgage  with  other 
property,  and  the  policy  contains  a  suicide  clause  providing 
that  the  policy  is  to  be  void  in  case  of  the  suicide  of  the  assured, 
but  if  he  has  assigned  the  policy  for  value  it  is  to  be  valid  to 
the  extent  of  the  interest  of  the  assignee,  the  office  must  pay 
the  assignee  the  policy  money  to  the  extent  of  the  mortgage 
debt,  and  cannot    claim  contribution  out  of  the  other  property. 
Solicitors  and  General  Life  Assurance  Co.  v.  Lamb,  2  D.  J.  &  S. 
251 ;  City  Bank  v.  Sovereign  Life  Assurance  Co.,  50  L.  T.  565. 

If  a  mortgagor  creates  a  mortgage  upon  land,  and  then  Primary  and 
mortgages  the  same  land  and  other  property  to  secure  the  J^^tieJ 
original  debt  and  further  advances,  the  whole  amount  due  will 
be  treated  as  one  debt,  and  apportioned  between  the  different 
properties,  unless  there  is  something  to  show  that  the  land  first 
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mortgaged  was  intended  to  be  the  primary  security  for  the 
original  advance.  Leonino  y.  LeoninOj  10  Ch.  D.  460,  where 
Lipscomb  v.  Lipscomb^  7  Eq.  501,  and  De  Rachefort  v.  Datces^  12 
Eq.  540,  are  discussed. 

The  mortgagor  may  declare,  how,  as  between  the  persons 
entitled  to  the  equity  of  redemption,  the  mortgage  debt  is  to  be 
borne.     Marquis  of  Bate  v.  Conyughame^  2  Kuss.  275. 

Merely  describing  one  of  two  securities  as  a  collateral  security 
is  not  sufficient  to  make  the  other  the  primary  security.  Early 
V.  Early,  16  Ch.  D.  214,  n. ;  In  re  Athill;  AthiU  v.  Athill,  16 
Ch.  D.  211.  Stringer  v.  Harper,  26  B.  33,  is  probably  not 
consistent  with  these  authorities. 

There  is  no  right  of  contribution  as  between  property 
specifically  charged  with  a  debt  and  property,  over  which  the 
mortgagee  has  a  general  lien  for  the  same  debt,  arising  out  of 
the  relation  of  the  parties.  In  re  Dunlop ;  Dunhp  v.  Dunlap, 
21  Ch.  D.  583. 

The  devisee  of  land  subject  to  a  mortgage  must  bear  the 
mortgage,  but  a  testator  may  give  the  devisee  a  right  to  contri- 
bution out  of  other  property.  For  instance,  by  directing  the 
debts,  including  mortgage  debts,  to  be  paid  out  of  the  real  estate 
as  a  whole,  in  which  case  land  free  from  any  mortgage  devised 
to  one  devisee  must  contribute  to  a  moi-tgage  on  land  devised 
to  another  devisee.  Carter  v.  Barnardutton,  1  P.  W.  506 ; 
Middleton  v.  Middleton,  15  B.  450;  see  Stronge  v.  HawkeSy  4 
De  G.  &  J.  632. 

A  difficulty  arises,  when  some  of  the  land  subject  to  a  charge 
is  devised  to  the  incumbrancer.  For  instance,  where  a  wife  is 
entitled  to  a  jointure  charged  on  Whiteacre  and  Blackacre,  and 
the  husband  devises  Whiteacre  to  her  for  life,  is  she  entitled 
to  enjoy  Whiteacre  and  take  her  jointure  entirely  out  of  Black- 
acre,  or  must  Whiteacre  bear  its  proportion  of  the  jointure  P  It 
is  a  question  of  construction.  Prima  facie  the  jointure  must  be 
apportioned,  but  there  may  le  enough  in  the  will  to  show,  that 
she  was  intended  to  take  it  entirely  out  of  Blackacre.  Knight 
V.  Calthorpe,  1  Vern.  347;  Poicell  v.  Grigby,  6  Sim.  290; 
3  CI.  &  F.  103 ;  Eyre  v.  Green,  2  Coll.  527. 

In  Young  v.  Hassall,  1  Dr.  &  War.  638,  lands  were  devised  to- 
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A  subject  to  an  annuity  to  B.    Bj  a  oodioil  some  of  the  lands     Cfhap.  LX. 
were  devised  to  B.    It  was  held  that  the  lands  devised  to  B 
.must  bear  their  proportion  of  the  annuity. 

The  question  of  contribution  is  more  complicated,  when  land  Contribution 

,  ,  when  land 

subject  to  an  overriding  liability  is  granted  to  a  number  of  devised 

subject  to 
.persons.  overriding 

The  old  law  on  this  subject,  at  any  rate  so  f ar  cus  liability  on  ^^»^*y- 
judgments  is  concerned,  is  to  be  foimd  in  Sir  William  Harbert^s 
Case^  3  Rep.  lib. 

Where  land,  which  had  become  vested  in  a  number  of  owners,  ,9^®™^fir 

liabilitj 

was  subject  to  a  liability  on  a  statute  or  recognizance,  and  the  could  not  be 
liability  was  sought  to  be  enforced  against  the  land  of  one  against  one 
owner,  he  could  successfully  resist  until  all  the  other  owners  P®"°^  ^^7' 
were  brought  in.     If  he  did  not  resist  on  this  ground,  but  paid 
the  charge,  he  could  not  afterwards  get  contribution  from  the 
others. 

This  procedure  was  found  to  cause  delay,  and  the  Act  16  &  17  i^  &  17  Car.  2, 

c.  6, 

Charles  II.  c.  5  was  passed  to  remedy  the  mischief.  That  Act 
provided  (sect.  1)  that  where  any  judgment  statute  or  recog- 
nizance is  extended,  the  same  shall  not  be  avoided  or  delayed 
by  occasion  that  any  part  of  the  land  extendable  are  or  shall  be 
omitted  out  of  the  extent,  saving  to  the  person  whose  lands  are 
extended  his  remedy  for  contribution  against  such  persons  whose 
lands  are  omitted  out  of  the  extent.  The  Act  (sect.  2)  does  not 
give  any  extent  or  contribution  against  an  heir  who  is  an  infant, 
and  (sect.  3)  it  extends  only  to  statutes  for  the  payment  of 
money  and  to  extents  within  twenty  years  after  the  statute 
recognizance  or  judgment  had  and  obtained. 

The  statute  does  not  give  any  right  to  contribution.  It 
assumes,  that  such  a  right  exists.  But  there  is  very  little  to  be 
found  in  the  books  as  to  the  nature  of  the  right. 

Wh^re  the  land  of  several  owners  is  subject  to  a  rent-charge.  Owner  of  land 
which  is  enforced  against  the  land  of  one  owner,  he  can  obtain  otheTiand  to 
contribution  from  the  other  owners.  Anon.y  1  Eq.  Ca.  Ab.  113  A.  1.  »  w^t-charge. 

If  the  owner  of  land,  subject  to  a  charge,  for  which  he  is  Owner  of  land 
liable,  conveys  part  of  the  land,  whether  by  voluntary  grant  or  ^J^  who 
for  good  consideration,  and  retains  the  rest,  then  as  between  the  «>^^«y»  Port- 
land granted  and  retained,  the  latter  must  bear  the  whole 
charge,  and  the  heir  or  devisee  of  the  retained  land  is  in  the 
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same  position  as  the  grantor.  This  follows  from  Sir  WilUam  Har- 
berfa  Case,  3  Rep.  1 1  b,  12  b,  the  reason  being  "  because  he  himself 
is  the  person  who  was  the  debtor  and  who  was  bound ;  and  there- 
fore he  is  subjeot  to  execution,  and  it  is  but  reasonable  that  he  may 
be  only  charged,  the  same  law  of  his  heir,  for  the  reasons  befoi^ 
rehearsed."  In  re  Darby's  Estate  ;  Rendally,  Darby,  (1907)  2  Ch- 
465 ;  Hales  v.  Cox,  32  B.  118,  may  be  inconsistent  with  this  view 
as  regards  the  share  of  Thomas  Harding  Hales  bought  by  the 
settlor.     The  case  is  discussed  in  Ker  v.  Ker^  I.  E.  4  Eq.  15. 

If,  however,  the  charge  is  one,  for  which  the  grantor  is  not 
liable,  and  part  of  the  property  subject  to  the  chaige  is  gnmted 
by  a  voluntary  deed  and  the  rest  devised,  the  grantee  and 
devisee  must  contribute  rateably  to  the  charge.  Ker  v.  Ker^ 
I.  R.  4  Eq.  16. 

Whether  it  would  make  any  difierence  in  such  a  case  that  the 
grantor  has  by  the  voluntary  grant  covenanted  against  incum- 
brances is  not  clear.     See  Ker  y,  Ker,  I.  R.  4  Eq.  15. 

There  is  little  authority  as  to  the  obligation,  inter  se,  of  a 
number  of  persons,  who  have  acquired  their  lands  for  value 
subject  to  a  general  overriding  charge,  which  was  not  disclosed 
to  them  by  the  person  liable  to  satisfy  it. 

It  would  seem,  that  inter  se  such  persons  ought  to  contribute 
rateably ;  they  are  all  purchasers  for  value  without  notice,  and, 
sof long  as  they  remain  liable  to  the  charge  as  between  them- 
selves "^and  the  mortgagees,  it  is  difficult  to  see,  what  equity 
there  is  to  throw  the  burden  upon  those  later  in  date  for  the 
benefit  of  those  earlier  in  date.  In  Ireland  it  was  held  by 
Lord  Chancellor  Hart,  in  Hartley  v.  0' Flaherty,  Beatty  61, 
that  rateable  contribution  was  the  true  rule.  This  decision  was 
however  reversed  by  Lord  Chancellor  Plunket,  LI.  &  G.  t.  P. 
208,  who  held  that  a  person  taking  under  the  first  conveyance 
from  the  person  liable  for  the  charge  could  throw  it  on  'to  the 
persons  taking  under  the  conveyance  subsequent  in  order  of 
date,  and  so  on.  The  case  was  not  put  upon  the  effect  of  a 
covenant  against  incumbrances,  which  involves  a  different  equity. 
It  is  well  settled,  that,  where  a  joint  owner  lays  out  money 
in  improving  or  repairing  the  joint  property,  the  other  joint 
owner  is  under  no  liabiUty  to  contribute  to  the  expenditure. 
Leigh  v.  Diekeson,lb  Ql.  B.  D.  60  . 
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Nor  has  tbe  joint  owner,  who  made  the  outlay,  a  lien  for  his     Chap.  LX. 
outlay.     Kay  v.  Johmton^  21  B.  636. 

On  the  other  hand,  if  the  property  is  sold  in  a  partition  action 
or  otherwise  and  the  Court  has  to  distribute  the  money,  it  will 
allow  the  cost  of  expenditure  on  the  joint  property  to  the  extent 
to  which  the  purchase  price  is  thereby  shown  to  have  been 
increased.  In  re  Jones^  (1893)  2  Ch.  461,  476 ;  In  re  Cook^% 
Mortgage;  Laidedge  v.  Tyndall,  (1896)  1  Ch.  923. 

And  if  one  joint  owner  has  been  in  occupation  of  the  property 
though  he  is  not  liable  to  pay  rent,  an  occupation  rent  will  be 
fixed  and  set  off  against  his  share  of  the  proceeds  of  sale.  But 
the  set-oS  is  not  available  against  a  legal  mortgagee  of  the 
share,  and  probably  not.  against  an  equitable  mortgagee.  Hill 
Y.  Hickin,  (1897)  2  Ch.  579 ;  where  Hcckks  v.  Heckles,  W.  N. 
1892,  188,  is  doubted. 

And  the  Court  may  refuse  to  make  partition  of  the  property, 
except  upon  the  terms,  that  the  joint  owner  who  has  improved  it 
is  to  have  a  lien  for  his  outlay.  Swan  v.  Sivan^  8  Pr.  518,  con- 
sidered in  In  re  Leslie ;  Leslie  v.  Frenchy  23  Ch.  D.  552,  564. 

It  was  said  in  Webber  v.  Smith,  2  Vern.  103,  where  the  lessor  Some  under- 
had  re-entered  for  non-payment  of  rent  and  breach  of  covenants  i^^^oSftom 
to  repair,  and  thereby  destroyed  a  hundred  underleases,  that  ^orfeit"J^« 
some  of  the  underlessees,  on  paying  the  rent  and  repairing  the 
property  and  thus  obtaining  relief  from  the  forfeiture,  might 
recover  contribution  from  the  other  underlessees. 

It  is  difficult  to  see  what  right  there  could  be  to  contribution. 
See  Johnson  v.  TFild,  44  Ch.  D.  146 ;  Allison  v.  Jenkins,  (1904) 
1  Ir.  341,  where  contribution  was  ordered. 

Possibly  the  underlessees  paying  the  rent  might  be  entitled 
to  a  charge  upon  the  leasehold  interest  for  the  amount  paid. 
See  Hamilton  v.  Denny,  1  Ba.  &  Be.  199  ;  Locke  v  Evans,  11  Ir. 
Eq.  52 ;  O'Qeran  v.  M'Swiney,  I.  E.  8  Eq.  500,  624. 

There  is  another  well  known  equity,  which  arises  against  a  Vendor 
vendor,  who  sells  property  as  unincumbered,  when,  in  fact,  it  is  perty  aa 
subject  with   other  property  to   a  charge.     If  an   owner  of  ^hTjlTis 
property  subject  to  a  mortgage  disposes  of  part  to  a  purchaser  Bubject  with 
for  value,  as  if  it  were  unincumbered,  the  purchaser  is  entitled  to  a  charge, 
to  throw  the  mortgage  on  the  part  retained  by  the  owner. 

T.w.  3  K 
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OhAp.  LX.     Arerall  v.    Wade^   LI.   &  G.  temp.  Sng.  252 ;    In  re  Jones ; 
Farrington  v.  Forrester,  (1893)  2  Ch.  461. 

The  iutention  to  dispose  of  the  property  as  unincumbered 
may  be  shown  by  a  covenant  against  incumbrances  or  for  further 
assurance  or  for  quiet  enjoyment,  or  by  a  declaration  to  that 
effect,  or  even  from  the  mere  fact  that  it  is  conveyed  without 
mention  of  incumbrances.  Backhouse  v.  Middleton,  I  Ch.  Ca. 
173  ;  Lord  Cornbury  v.  Sann,  ib.  208,  212 ;  King  v.  Jones, 
5  Taunt.  418;  Stock  v.  At/heard,  8  Ir.  Ch.  429;  Tighe  v. 
Lolp/iin,  (1906)  1  Ir.  305. 

Whether  a  covenant  against  incumbrances  in  a  voluntary 

settlement  would  have  the  efiPect  of  throwing  an  incumbrance 

affecting  the  settled  land  and  also  unsettled  lands  of  the  settlor 

upon  the  unsettled  lands  is  uncertain.     See  Kier  v.  Ker,  I.  R. 

4  Eq.  15,  where  Ifaies  v.  Cox,  32  B.  118,  a  very  peculiar  case,  is 

considered.     See  also  Malhtf  v.  Wilson,  (1903)  2  Ch.  494. 

Equity  does         The  equity  only  applies  where  the  person  who  conveys  is  the 

appointment    owner.     It  doos  not  apply  where  the  conveyance  is  in  execution 

under  power,    ^f  ^  p^^^^j.     gtronge  v.  Hawkes,  4  De  G.  &  J.  632. 

Whether  In  Ireland  it  has  been  held,  that  the  equity  applies  not  only 

purchaaer  for   against  the  Vendor,  but  against  subsequent  purchasers  from 
Yalue.  IjJjjj^  j^q^  ^^q^  gj^^jj  earlier  purchaser  is  entitled  to  throw  the 

charge  upon  each  later  purchaser,  or  at  any  rate  that  this  is  so 
as  against  each  purchaser,  who  has  notice  of  the  earlier  deed 
under  which  the  equity  against  the  original  vendor  arises.  See 
Ilarfierj  v.  O'Flahcrti/,  Beatty  61 ;  LI.  &  G.  temp.  Plunket  208  ; 
Hamilton  v.  Royse,  2  Sch.  &  Lef.  315,  327;  Ilandcock  v. 
Handcock,  1  Ir.  Ch.  444,  474  ;  Dolphin  v.  Aylward,  15  Ir.  Ch. 
583 ;  Aicken  v.  Mavklin,  1  Dr.  &  Wal.  621 ;  In  re  Barker^ s 
Edate,  3  L.  R.  Ir.  395  (a  very  strong  case) ;  In  re  Roche  s 
Estate,  25  L.  E.  271,  279. 

Lord  Justice  Turner,  however,  in  Stronge  v.  Hairkes,  4 
De  Q.  &  J.  362,  expressed  doubts,  whether  notice  of  the  deed 
was  notice  of  the  equity,  and  he  evidently  thought,  that  tho 
Irish  Courts  had  carried  the  equity  much  further  than  it  was 
likely  to  be  carried  in  England. 
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1  VIC.  Cap.  26. 

An  Act  for  the  Amendment  of  the  Laws  with  respect 

TO  Wills  [3rd  july,  1837]. 

The  Words  and  Expressions  hereinafter  mentioned,  which  in  their    Appendix  A. 

ordinary  Signification  have  a  more  confined  or  a  different  Meaning,  : 

shall  in  this  Act,  except  where  the  Nature  of  the  Provision  or  the  ce^iiiTworcIa 
Context  of  the  Act  shall  exclude  such  Construction,  be  interpreted  in  this  Act : 
as  follows:  (that  is  to  say,)  the  Word  **Will"  shall  extend  to  a  ««will": 
Testament,  and  to  a  Codicil,  and  to  an  Appointment  by  Will  or  by 
Writing  in  the  Nature  of  a  Will  in  exercise  of  a  Power,  and  also 
to  a  Disposition  by  Will  and  Testament  or  Devise  of  the  Custody 
and  Tuition  of  any  Child,  by  virtue  of  an  Act  passed  in  the  Tw'elfth 
Year  of  the  Keign  of  King  Charles  the  Second,  intituled  An  Act  12  Car.  2, 
Jbr  taking  away  the  Court  of  Wards  and  Liveries,  and  Tenures  in  c-  24. 
capite,  a7id  by  KniyhVs  Service,  and  Purveyance,  and  for  Settling  a 
Revenue  upon  His  Majesty  in  lieu  thereof  or  by  virtue  of  an  Act 
passed  in  the  Parliament  of  Ireland  in  the  Fourteenth  and  Fifteenth 
Years  of  the  Beign  of  King  Charles  the  Second,  intituled  An  Act  u  &  15  Car. 
for  taking  away  the  Court  of  Wards  and  Liveries,  and   Tenures  in  2  (I.)- 
capite   and  by  Knight^ s  Service,  and  to  any  other   Testamentary  **Real^^ 
Disposition ;  and  the  Words  **  Real  Estate  "  shall  extend  to  Manors,  E^*^*®  "  '• 
Advowsons,  Messuages,  Lands,  Tithes  Rents,  and  Hereditaments, 
whether  Freehold,  Customary  Freehold,  Tenant  Right,  Customary 
or  Copyhold,  or  of  any  other  Tenure,  and  whether  corporeal,  in- 
corporeal, or  personal,  and  to  any  undivided  Share  thereof,  and  to 
any  Estate,   Right,   or  Interest  (other  than   a  Chattel  Interest) 
therein;  and  the  Words  '* Personal  Estate"  shall  extend  to  Lease-  "Personal 
hold  Estates,  and  other  Chattels  Real,  and  also  to  Monies,  Shares  Estate": 
of  Government  and  other  Funds,  Securities  for  Money  (being  not 
Real  Estates),  Debts,  Choses  in  Action,  Rights,  Credits,  Goods,  and 
all  other  Property  whatsoever,  which  by  Law  devolves  upon  the 
Executor  or  Administrator,  and  to  any  Share  or  Interest  therein ; 
and  every  Word  importing  the  Singular  Number  only  shall  extend  Number: 
and  be  applied  to  Several  Persons  or  Things  as  well  as  one  Perscm 
or  Thing ;  and  every  Word  importing  the  Masculine  Gender  only  Gender, 
shall  extend  and  be  applied  to  a  Female  as  well  as  a  Male. 

3.  It  shall  be  lawful  for  every  Person  to  devise,  bequeath,  or  All  property 
dispose  of,  by  his  Will  executed  in  manner  hereinafter  required,  ^^g^j^^f^^y 

3  K  2 


.  t: 


&a  B^  Bftate.  nd  all  PeraoBal  Eilaie  wUdk  lie  ahaU  be  csititled 
t«>    ^i:h^7  &:  Lit  or  in  TqruTj,  at  tlie  Hme  of  his  Death,  and 
w:^ .  h.  if  n-rt  so  d»: vised.  )j«»q'iea£hed.  or  ducpo«ed  of  woald  deroWe 
F-.'      ..  ai«i    ^7*  Ti  •-'.-  H-;r  »t  Liv.  or  CjstooiaiT  Heir  of  him,  or  if  he  became 
''..'.'*         *^:.''.-i    '*^  y  D-r**:*-::*,  of   hu  Ancestor,  or   upon   his  Eirtutor  or 
^.j^*\_*^'     Ai'..  '.  -mt^r:  aci   the  pover  herebj  ^ren  shall  extend  to  all 
Urf,r%  h^z-z^Z'    I»-il  fl*t.i>  of  th-r  Nature  of  CnslomaiT  Freehold  or  Tenant  Bigh^ 
toAot  »r.:  »  -o  or  « *  .<  *:utTy  or  C-rvboM  notwithstanding  that  the  Testator  mav 
•Tcar^vrJTir    ^  '*  ••  *^^  ''  irT*"-'ifrefi  the  same  to  the  Us-e  of  his  Will,  or  notirith- 
be^it^^cd;       fetar.  iiiiir  t;.  tt,  b^ir  ^  ei^titled  as  Heir.  I>evis*»e,  or  otherwise  to  \»e 
ai-r.i't-d  *'.ere*o,  he  shall  not  hare  b-H-n  admitted  thereto,  or  not- 
wrL<xi*  ,iz.'j  that  the  same,  in  €onseqaf>Dce  of  the  want  of  a  Custom 
to  *l*:\l^*T  or  sarrec'i**r  to  the  Use  of  a  Will  or  otherwise,  could  not 
at  L^w  have  b^^n  di«poeed  of  bj  Wdl  if  this  Act  had  not  been 
mi!»'.  or  Lot  with  standi  og*  that  the  same,  in  conaeqaenoe  of  there 
haiu'j  a  Cii<*tom  that  a  Will  or  a  Surrender  to  the  Use  of  a  Will 
fiho-..l  r-oLtinue   in  foive  for  a  limited  Time  only,  or  anj  other 
tjffif.iil  Custom,  couM  not  have  been  disposed  of  bj  Will  aooording 
to  th<^  P'jwer  ccjntainel  in  this  Act,  if  this  Act  had  not  beea  made : 
ErtsUspwr       and  al-o  to  E-^tate^  pur  autre  ri>.  whether  there  shall  or  shall  not  be 
MUrewU;  n^y  &j>er:iail  <A-*upant  thereof,  and  whether  the  same  shall  be  Free- 

hold, Customarj  Freehold,  Tenant  Kight,  Customary  or  Copyhold, 
or  of  any  other  Tenure,  and  whether  the  same  shall  be  a  cor|>oreal 
C<mHDf[eai        ^^    ^^    incorporeal   Hereditament ;    and    also  to    all  contingent, 
Intcnati;         executory,   or  other  future  Interests   in    any  Beal  or  Personal 
Eistate,  whether  the  Testator  may  or  may  not  be  ascertained  aa 
the   Person  or  one  of  the   Persons  in  whom  the  same  respec- 
tively may  become  rented,  and  whether  he  may  be  entitled  thereto 
under  the  instrument  by  which  the  same  respectively  were  created 
Bighttof  or  under  anv  Disposition  thereof  by  Deed  or  Will ;  and  also  to  all 

Entiy:  and  liights  of  Entry  for  Conditions  broken,  and  other  Rights  of  Entry ; 
ucqu^d  After  ^"^  ^'^^  ^'  such  of  the  same  Estates,  Interests,  and  Rights  respec- 
Execution  of  tivf'ly,  and  other  Real  and  Personal  Estate,  as  the  Testator  may  be 
the  Will.  entitled  to  at  the  time  of  his  Death,  notwithstanding  that  he  may 

become  entitled  to  the  same  subsequently  to  the  Elxecution  of  his 
Will. 

As  to  the  Feet        4.  Provided  always,  that  where  any  Real  Estate  of  the  Nature  of 

*"d  Fm<»         Customary  Freehold  or  Tenant  Right,  or  Customary  or  Copyhold, 

Eevlnece  ot       niight,  by  the  Custom  of  the  Manor  of  which  the  same  is  holden, 

Ciutomarv        have  been  surrendered  to  the  Use  of  a  Will,  and  the  Testator  shall 

and  Copyhold    not  have  surrendered  the  same  to  the  Use  of  his  Will,  no  person 

''  entitled  or  claiming  to  be  entitled  thereto  by  virtue  of  such  Will 

shall  be  entitled  to  be  admitted,  except  upon  payment  of  all  such 

Stamp   Duties,   Fees,  and   sums  of  money  as  would  have  been 

.  lawfully  due  and  payable  in  respect  of  the  surrendering  of  such 

Real  Estate  to  the  Use  of  the  WiU,  or  in  respect  of  presenting, 

registering,  or  enrolling  such  Surrender,  if  the  same  Real  Estate 

had   been   surrendered  to  the  Use  of  the  Will  of  such  Testator: 

Provided    also    that  where    the    Testator  was    entitled  to  have 

been  admitted  to  such   Real  Estate,   and  might,   if  he  had  been 

admitted  thereto,  have  surrendered  the  same  to  the  Use  of  his 

Will,  and  shall  not  have  been  admitted  thereto,  no  person  entitled 

or  claiming  to  bo  entitled  to  such  Real  Estate  in  consequence  of 
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Bucb  Will  shall  be  entitled  to  be  admitted  to  the  same  Beal  Estate  Appendix  A. 
by  virtue  thereof,  except  on  Payment  of  all  such  Stamp  Duties, 
Fees,  Fine,  and  Sums  of  Money  as  would  have  been  lawfully  due 
and  payable  in  respect  of  the  admittance  of  such  Testator  to  such 
Beal  £state,  and  also  of  all  such  Stamp  Duties,  Fees,  and  Sums  of 
Money,  as  would  have  been  lawfully  due  and  paya>»le  in  respect  of 
surrendering  such  Real  Estate  to  the  Use  of  the  Will,  or  of 
presenting,  registering,  or  enrolling  such  Surrender,  had  the 
Testator  been  duly  admitted  to  such  Real  Estate,  and  afterwards 
surrendered  the  same  to  the  Use  of  his  Will ;  all  which  Stamp 
Duties,  Fees,  Fine,  or  Sums  of  Money  due  as  aforesaid  shall  be 
paid  in  addition  to  the  Stamp  Duties,  Fees,  Fine,  or  Sums  of  Money 
due  or  payable  on  the  Admittance  of  such  Person  so  entitled  or 
claiming  to  be  entitled  to  the  same  Real  Estate  as  aforesaid. 

5.  When  any  Real  Estate  of  the  Nature  of  Customary  Freehold  Wills  or 
or  Tenant  Right,  or  Customary  or  Copyhold,  shall  be' disposed  of  by  S^m}^^  ®' 
Will,  the  Lord  of  the  Manor  or  reputed  Manor  of  which  such  Real  Ciwtnmary 
Estate  is  holden,  or  his  Steward,  or  the  Deputy  of  such  Steward,  Freeholds  and 
shall  cause  the  Will  by  which  such  Disposition  shall  be  made,  or  so  P^P^x®^^  *^ 
much  thereof  as  shall  contain  the  Disposition  of  such  Real  Estate,  the*^Court  ^^ 
to  be  entered  on  the  Court  Rolls  of  such  Manor  or  reputed  Manor  ;  Bolla; 

and  when  any  Trusts  are  declared  by  th«  Will  of  such  Real  Estate, 
it  shall  not  be  necessary  to  enter  the  Declaration  of  such  Trusts,  but 
it  shall  be  sufficient  to  state  in  the  Entry  on  the  Court  Rolls  that 
such  Real  Estate  is  subject  to  the  Trusts  declared  by  such  Will ; 
and  when  any  such  Real  Estate  could  not  have  been  disposed  of  by  and  the  Lord 
Will  if  this  Act  had  not  been  made,  the  same  Fine,  Heriot,  Dues,  to  ^o  entitled 
Duties,  and  Services  shall  be  paid  and  rendered  by  the  Devisee  as  j^^e^^"^® 
would  have  been  due  from  the  Customary  Heir  in  case   of  the  when  such 
Descent  of  the  same  Real  Estate,  and  the  Lord  shall  as  against  the  Estates  are 
Devisee  of  such  Estate  have  the  same  Remedy  for  recovering  and  devisable  as 
ouforcing  such  Fine,  H«riot,  Dues,  Duties,  and  Services  as  he  is  he  would' have 
now  entitled  to  for  recovering  and  enforcing  the  same  from  or  ^^^p  ^rom  the 
against  the  Customary  Heir  in  case  of  a  Descent.  5*DeMe^vL* 

6.  If  no  Disposition  by  Will  shall  be  made  of  any  Estate  pur  Estates  pwr 
auire  vie  of  a  Freehold  Nature,  the  same  shall  be  chargeable  in  the  «"^''^  «"^- 
Hands  of  the  Heir,  if  it  shall  come  to  him  by  reason  of  special 
Occupancy,  as  Assets  by  Descent,  as  in  the  case  of  Freehold  Land 

in  Fee  Simple ;  and  in  case  there  shall  be  no  special  Occmpant  of 
any  Estate  pur  autre  vie,  whether  Freehold  or  Customaty  Freehold, 
Tenant  Right,  Customary  or  Copyhold,  or  of  any  other  Tenure,  and 
whether  a  corporeal  or  incorporeal  Hereditament,  it  shall  go  to  the 
Executor  or  Administrator  of  the  Party  that  had  the  Estate  thereof 
by  virtue  of  the  Grant ;  and  if  the  same  shall  come  to  the  Executor 
or  Administrator  either  by  reason  of  a  special  Occupancy  or  by 
virtue  of  this  Act,  it  shall  be  assets  in  his  Hands,  and  shall  go  and 
be  applied  and  distributed  in  the  same  Manner  as  the  Personal 
Estate  of  the  Testator  or  Intestate. 

7.  No  Will  made  by  any  Person  under  the  Age  of  Twenty-one  No  Will  of  a 
Tears  shall  be  valid.  ™inor  valid ; 

8.  Provided  also  that  no  Will  made  by  any  Married  Woman  shall  »or  o^  a  Feme 
be  valid,  except  such  a  Will  as  might  have  been  made  by  a  Married  ^^^  i^dht* 
Woman  before  the  passing  of  thia  Act.  now  be  made. 
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Appendix  A. 

Every  Will 
shall  bo  in 
Writing?,  and 
wgnpd  by  the 
Testator  and 
attested. 


Appointments 
by  Will  to  be 
exeoatetl  like 
other  Wills. 


Soldiers*  and 
Ar-irincrs* 
Wills 
exifptetl. 

Publication 
not  to  be 
requisite. 

Incoinpet*^uoy 
of  attesting 
Witness  not 
to  avoid  Will. 

Gifts  t:>  an 

attesting 
Witness  to 
be  void. 


Creditor 
iitti'siiiig  to  be 
ii<liiiittt>ci  a 
Witness. 


Exeeutor  to 
be  admitted 
a  Witness. 


Will  to  be 
revoked  by 
Marriage. 


9.  No  Will  shall  be  valid  unless  it  shall  be  in  writing,  and 
executed  in  manner  hereinafter  mentioned ;  (that  is  to  say,)  it  shall 
be  Figned  at  the  Foot  or  End  thereof  by  the  Testator  or  by  some 
other  Person  in  his  Presence  and  by  his  Direction ;  and  such 
Sij^ature  shall  be  made  or  acknowledge  by  the  Testator  in  the 
Presence  of  Two  or  more  Witnesses  present  at  the  same  Time,  and 
such  Witnesses  shall  attest  and  shall  subscribe  the  Will  in  the 
Presence  of  the  Testator,  but  no  Form  of  Attestation  shall  be 
necessary. 

10.  No  appointment  made  by  Will,  in  exercise  of  any  Power, 
shall  be  ralid,  unless  the  same  be  executed  in  manner  herein -before 
required  ;  and  every  Will  executed  in  manner  herein-before  required 
shall,  so  far  as  respects  the  execution  and  attestation  thereof,  be  a 
valid  exf'cution  of  a  Power  of  Appointment  by  Will,  notwith- 
standing it  shall  have  been  expressly  required  that  a  Will  made  in 
exercise  of  such  Power  should  be  executed  with  some  additional  or 
other  Form  of  Execution  or  Solemnity. 

1 1 .  Provided  always*,  that  any  Soldier  being  in  actual  Military 
Service,  or  any  Mariner  or  Seaman  being  at  Sea,  may  dispose  of 
liis  Personal  Estate  as  he  might  have  done  before  the  making  of 
this  Act. 

13.  Every  Will  executed  in  manner  herein-before  required  shall 
be  valid  without  an}'  other  Publication  thereof. 

1-4.  If  any  i)erBon  who  shall  attest  the  Execution  of  a  Will 
shall  at  the  time  of  the  execution  thereof  or  at  any  time  afterwards 
be  incompetent  to  be  admitted  a  Witness  to  prove  the  Execution 
thereof,  such  Will  shall  not  on  that  Account  be  invalid. 

15.  If  any  Person  shall  attest  the  Execution  of  any  Will  to  whom 
or  to  whose  Wife  or  Husband  any  beneficial  Devise.  Legacy,  Estate, 
Interest,  Gift,  or  Appointment,  of  or  affecting  any  Real  or  Personal 
Estate  (other  than  and  except  Charges  and  Directions  for  the  Pay- 
ment of  any  Debt  or  Debts),  shall  be  thereby  given  or  made,  such 
Devise,  Legacy,  Estate,  Interest,  Gift,  or  Appointment,  shall,  so  far 
only  as  concerns  such  Pereon  attesting  the  Execution  of  such  Will, 
or  the  Wife  or  Husband  of  such  Person,  or  any  person  claiming 
under  such  Person  or  Wife,  or  Husband,  be  utterly  null  and  void, 
and  such  Person  so  attesting  shall  be  admitted  as  a  Witness  to 
prove  the  Execution  of  such  Will,  or  to  prove  the  Validity  or 
Invalidity  thereof,  notwithstanding  such  Devise,  Legacy,  Estate, 
Interest,  Gift,  or  Appointment  mentioned  in  such  Will. 

16.  In  case  by  any  Will  any  Peal  or  Personal  Estate  shall  be 
charged  with  any  Debt  or  Debts,  and  any  Creditor,  or  the  Wife  or 
Husband  of  any  Creditor,  whose  Debt  is  so  charged,  shall  attest 
the  Execution  of  such  Will,  such  Creditor  notwithstanding  such 
Charge  shall  be  admitted  a  Witness  to  prove  the  Execution  of  such 
Will,  or  to  prove  the  Validity  or  Invalidity  thereof. 

17.  No  person  shall,  on  account  of  his  being  an  Executor  of  a 
Will,  be  incompetent  to  be  admitted  a  Witness  to  prove  the  Execu- 
tion of  such  will,  or  a  Witness  to  prove  the  Validity  or  Invalidity 
tliereof. 

18.  Every  Will  made  by  a  Man  or  Woman  shall  be  revoked  by 
his  or  her  Marriage  (except  a  Will  made  in  exercise  of  a  Power  of 
Appointment,  when  the  Real  or  Personal  Estate  thereby  appointed 
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would  not  in  default  of  suoli  Appointment  pass  to  his  or  lier  Heir,    Appendix  A. 
Customary  Heir,  Executor,  or  Aaministrator,  or  the  person  entitled 
as  his  or  her  next  of  Kin,  under  the  Statute  of  Distributions). 

19.  No  Will  shall  be  revoked  by  any  presumption  of  an  Intention  No  Will  to 

on  the  Ground  of  an  Alteration  in  Circumstances.  ^  revoked  by 

xresumptioii . 

20.  No  Will  or  Codicil,  or  any  Part  thereof,  shall  be  revoked  No  Will  to  be 

otherwise  than  as  aforesaid,  or  by  another  Will  or  Codicil  executed  revoked  but 

in  manner  herein-before  required,  or  by  some  Writing  declaring  an  fe-S^^^^J-  -t 

Intention  to  revoke  the  same,  and  executed  in  the  Manner  in  which  or  b/a  * 

a  Will  is  herein-before  required  to  be  executed,  or  by  the  burning,  Writing 

tearing,  or  otherwise  destroying  the  same  by  the  Testator,  or  by  ®*®J?*®^  '^^® 

some  Person  in  his  Presence  and  by  his  Direction,  with  the  inten-  Dosiuctbiif 
tion  of  revoking  the  same. 

21.  No  Obliteration,  Interlineation,  or  other  Alteration  made  in  ^ *^  "J^T?*^?^ii 
any  Will  after  the  Execution  thereof  shall  be  valid  or  have  any  jJJ^*^  ^y 
Effect,  except  so  far  as  the  Words  or  Effect  of  the  Will  before  such  Effect  unless 
Alteration  shall  not  be  apparent,  unless  such  Alteration  shall  be  executed  as 
executed  in  like  Manner  as  herein-before  is  required  for  the  Execu- 
tion of   the  Will;   but  the  Will,  with   such   Alteration  as  Part 

thereof,  shall  be  deemed  to  be  duly  executed  if  the  Signature  of 
the  Testator  and  the  Subscription  of  the  Witnesses  be  made  in  the 
Margin  or  on  some  other  Part  of  the  Will  opposite  or  near  to  such 
Alteration,  or  at  the  Foot  or  End  of  or  opposite  to  a  Memorandum 
referring  to  such  Alteration,  and  written  at  the  end  or  some  other 
Part  of  the  Will. 

22.  No  WiU  or  Codicil,  or  any  Part  thereof,  which  shall  be  in  JJ^^Tid  to 
any  Manner  revoked,  shall  be  revived  otherwise  than  by  the  Be-  be  revived 
execution  thereof,  or  by  a  Codicil  executed  in  manner  herein-before  otheswiae 
required,  and  showing  an  Intention  to  revive  the  same ;  and  when  ^^^TOution 
any  Will  or  Codicil  which  shall  be  partly  revoked,  and  afterwards  or  a  Codidl 
wholly  revoked,  shall  be  revived,  such  Revival  shall  not  extend  to  to  revive  it. 
so  much  thereof  as  shall  have  been  revoked  before  the  Bevocation 

of  the  whole  thereof,  unless  an  Intention  to  the  contrary  shall  be 
shown. 

23.  No  Conveyance  or  other  Act  made  or  done  subsequently  to  '^F^ljf 
the  Execution  of  a  Will  of  or  relating  to  any  Beal  or  Personal  rendered 
Estate  therein  comprised,  except  an  Act  by  which  such  Wdl  shall  inoperative  by 
be  revoked  as  aforesaid,  shall  prevent  the  Operation  of  the  Will  anysubsequent 
with  respect  to  such  Estate  or  Interest  in  such  Beal  or  Personal  or  Act 
Estate  as  the  Testator  shall  have  power  to  dispose  of  by  will  at  the 

Time  of  his  Death. 

24.  Every  Will  shall  be  construed,  with  reference  to  the  Beal  AWillehall 
Estate  and  Personal  Estate  comprised  in  it,  to  speak  and  take  effect  he  construed 
as  if  it  had  been  executed  immediately  before  the  Death  of  the  theS»tho£™ 
Testator,  unless  a  contrary  Intention  shall  appear  by  the  Will.  the  Testator. 

25.  Unless  a  contrary  Intention  shall  appear  by  the  Will,  such  A  Residuary 
Beal  Estate  or  Interest  therein  as  shall  be  comprised  or  intended  to  peviro  shall 
be  comprised  in  any  Devise  in  such  Will  contained,  which  shall  EstetM  corn- 
fail  or  be  void  by  reason  of  the  Death  of  the  Devisee  in  the  lifetime  prised  in 

of  the  Testator,  or  by  reason  of  such  Devise  being  contrary  to  Law  lapse^and 
or  otherwise  incapable  of  taking  effect,  shall  be  included  in  the  ^^'      evises. 
Bosiduary  Devise  (if  any)  contained  in  sucli  Will. 
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Appendix  A. 

A  (i^neral 
Deyise  of 
the  Testator^B 
Lands  shad 
include  Copy- 
hold and 
Leasehold 
as  well  as 
Freehold 
Lands. 


A  general 
Gilt  shall 
include 
Estates  oyer 
which  the 
Testator  has 
a  general 
Power  of 
Appointment. 


A  Devise 

without  any 
Words  nf 
Limitation 
shall  be  con- 
strued to  pass 
the  Fee. 

The  Words 
**  die  without 
Issue,"  or 
**  die  without 
leaviuff 
Issue/"  shall 
be  construed 
to  mean  dte 
without  issue 
livine  at  the 
Death. 


Xo  Devise  to 
Trustees  or 
Executors, 
except  for  a 
Term  or  a 
Presentation 
to  a  Church 


26.  A  Devise  of  the  Land  of  the  Testator,  or  of  the  Land  of  the 
Testator  in  any  Place  or  in  the  Occupation  of  any  Person  mentioned 
in  his  Will,  or  ottierwise  described  in  a  geoeral  Manner,  and  any 
other  general  l)evi>e  which  would  describe  a  Customary,  Copyhold, 
or  Lea8*h(»ld  Ettate  if  the  Testator  had  no  Freehold  Ehtate  which 
could  be  de>icribed  by  it,  shall  be  construed  to  include  the 
Customary,  Cop\hold,  and  Leasehold  Estates  of  the  Tei>tator,  or 
his  Customary,  Copyhold,  and  Leasehold  Estates,  or  any  of  them, 
to  which  such  Description  shall  extend,  as  the  Case  may  be,  as  well 
as  Freehold  Estates,  unless  a  contrary  Intention  shall  appear  by 
the  Will. 

27.  A  general  Devise  of  the  Heal  Estate  of  the  Testator,  or  of  the 
Heal  Estate  of  the  Testator  in  any  Place  or  in  the  occupation  of  any 

$;erhon  meutiont^d  in  his  Will,  or  otherwise  described  in  a  general 
planner,  hhHll  bo  construed  to  include  any  Heul  Et^tate,  or  any  Heal 
Estate  to  which  such  Description  shall  extend  (as  the  case  may  be), 
which  he  may  have  power  to  appoint  in  any  manner  he  may  think 
proper,  and  bhall  operate  as  an  Execution  of  such  Power,  unless  a 
contrary  Intention  shall  appear  by  the  Will ;  and  in  like  Manner  a 
Bequest  of  the  Personal  Estate  of  the  Testator,  or  any  Bequest  of 
Personal  Property  de.^'Cribed  in  a  general  Manner,  shall  be  construed 
to  include  any  Personal  Estate,  or  any  Personal  Estate  to  which  such 
Description  shall  extend  (as  the  Case  may  be),  which  he  may  have 
power  to  appoint  in  any  Manner  he  may  think  proper,  and  shall 
operate  as  an  Execution  of  such  Power,  unless  a  contrary  Intention 
shall  appear  b}'  the  Will. 

28.  Where  any  Heal  Estate  shall  be  devised  to  any  Person 
without  any  words  of  Limitation,  such  Devise  shall  be  construed  to 
pass  the  Fee  Simple,  or  other  the  whole  Rotate  or  Interest  which 
the  Testator  had  Power  to  dispose  of  by  Will  in  such  Heal  Estate, 
unless  a  contrary  Intention  shall  ajipear  by  the  Will. 

29.  In  any  Devise  or  Bequest  of  Heal  or  Personal  Estate  the 
Words  **die  without  Issue,"  or  **die  without  leaving  Issue,"  or 
*'  have  no  Ij-sue,"  or  any  other  words  which  may  import  either  a 
Want  or  Failure  of  Issue  of  any  Person  in  his  Lifetime,  or  at  the 
Time  of  his  Death,  or  an  indefinite  Failure  of  his  Issue,  shall  be 
construed  to  mean  a  Want  or  Failure  of  Issue  in  the  Lifetime  or  at 
the  Time  of  the  Death  of  such  Person,  and  not  an  indefinite 
Failure  of  his  Issue,  unless  a  contrary  Intention  shall  appear  by 
the  Will,  by  reason  of  such  Person  having  a  Prior  Estate  Tail  or 
of  a  preceding  Gift,  being  (without  any  Implication  arising  from 
such  Words,)  a  Limitation  of  an  Estate  Tail  to  such  Person  or 
Issue,  or  otherwise ;  Provided,  that  this  Act  shall  not  extend  to 
Cases  where  such  Words  as  aforesaid  import  if  no  Issue  described 
in  a  preceding  Gift  shall  be  born,  or  if  there  shall  be  no  Issue  who 
shall  live  to  attain  the  Age  or  otherwise  answer  the  Description 
required  for  obtaining  a  vested  Estate  by  a  preceding  Gift  to  such 
Issue. 

30.  Where  any  Heal  Estate  (other  than  or  not  being  a  Presenta- 
tion to  a  Church)  shall  be  devised  to  any  Trustee  or  Executor,  such 
devise  shall  be  construed  to  pass  the  Fee  Simple  or  other  the  whole 
Estate  or  interest  which  the  Testator  had  power  to  dispose  of  by 
Will  in  such  Heal  Estate,  unless  a  definite  Term  of  Years,  absolute 
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or  determinable,  or  an  Estate  of  Freehold,  shall  thereby  be  given  to    Appendix  A. 
him  ezprehslj  or  by  Implication. 

31.  Where  any  Heal  Estate  ehall  be  devised  to  a  Trustee,  without  shall  paas  a 
any  express  Limitation  of  the  Estate  to  be  taken  by  such  Trustee,  P^**^ 
and  the  bene6i;iul  Interest  in  such  Heal  Estates,  or  in  the  surplus  ^  V/ 
Kents  and  Profits  thereof,  shall  not  be  given  to  any  Person  for  Life,  under  an 
or  such  beneficial  Interest  shall  be  given  to  any  Person  for  Life,  but  unlimited 
the  Purposes  of  the  Trust  may  continue  bej'ond  the  Life  of  such  ^?^"®Vh 
Person,  such  Devise  shall  be  construed  to  vest  in  such  Trustee  the  Trust  may 
Fee  Simple,  or  other  the  whole  legal  Estate,  which  the  Testator  had  endure  beyond 
Power  to  dispose  of  by  Will  in  such  Real  Estate,  and  not  an  Estate  ^®  '^^b^*- 
determinable  when  the  Purposes  of  the  Trust  shall  be  stitistiod.  ficially  entitled 

32.  Where  any  Person  to  whom  any  Keal  Estate  shall  be  devised  for  Life,  to 
for  an  Estate  Tail  or  an  Estate  in  quasi  Entail  shall  die  in  the  life-  take  the  Fee. 
time  of  the  Testator  leaving  Issue  who  would  be  inheritable  under  S®Z[J!?'?un 
such  Entail,  and  any  buch  Issue  shall  be  liviDg  at  the  Time  of  the  ghall  not 
Death  of  the  Testator,  such  Devise  bhall  not  lapse,  but  shall  take  lapee. 
effect  as  if  the  Death  of  such  Person  had  happened  immediately 

after  the  Death  of  the  Testator,  unless  a  contrary  Intention  shall 
appear  by  the  Will. 

33.  Where  any  Person  being  a  Child  or  other  Issue  of  the  Testator  Gifts  to 

to  whom  any  Real  or  Personal  Estate  shall  be  devised  or  bequeathed  Children  or 
for  any  Estate  or  Interest  not  determinable  at  or  before  the  Death  who'letve^ 
of  such  Person  shall  die  in  the  Lifetime  of  the  Testator  leaving  Issue  living  at 
Issue,  and  any  such  Issue  of  such  Person  shall  be  living  at  the  Time  ^«  Tk^^if '" 
of  the  Death  of  the  Testator,  such  Devise  or  Bequest  shall  not  lapse,  noTlapse. 
but  shall  take  effect  as  if  the  Death  of  such  person  had  happened 
immediately  after  the  Death  of  the  Testator,  unless  a  contrary 
Intention  shall  appear  by  the  Will. 

34.  This  Act  shall  not  extend  to  any  Will  made  before  the  First  Act  not  to 

Day  of  January,  One  thousand  eight  hundred  and  thirty-eight,  and  extend  to 

every  Will  re- executed  or  republished,  or  revived  by  any  Codicil,  before°l8M 

shall  for  the  Purposes  of  this  Act  be  deemed  to  have  been  made  at  nor  to  Estates 

the  time  at  which  the  same  shall  be  so  re-executed,  republished,  p**r  autre  vie 

or  revived  ;  and  this  Act  shall  not  extend  to  any  Estate  pur  autre  vie  ^ho* JJ^"* 

of  any  Person  who  shall  die  before  the  First  Day  of  January^  One  before  1838. 

thousand  eight  hundred  and  thirty-eight. 

36.  This  Act  shall  not  extend  to  Scotland,  Act  not  to 

extend  to 
Scotland. 
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BERRY  r.  GAUKROGER. 

1874  B.  264.     2  July  1880. 

App«&dlz  B.  And  all  persons  appearing  by  thoir  counsel  admitting  that  the 
testator  was  at  the  time  of  his  death  seized  of  or  entitled  to  copy- 
hold lands  and  tenements  parcel  of  the  manor  of  Wakefield  for  an 
estate  of  inheritance  to  him  and  his  heirs  and  to  some  of  which  he 
had  been  duly  admitted  tenant  according  to  the  custom  of  that 
manor,  and  that  according  to  such  custom  the  widow  of  a  customary 
tenant  of  the  said  manor  is  entitled  by  way  of  free  bench  for  her 
life  to  one  third  of  all  lands  copyhold  of  such  manor  held  by  him 
as  puch  tenant  at  any  time  during  the  coverture,  and  that  such 
right  and  title  to  freebench  cannot  according  to  the  said  custom  be 
barred  or  excluded  by  any  alienation  or  disposition  by  such  tenant, 
This  Court  Doth  Declare  that  notwithstanding  such  custom 
the  devise  of  the  testator's  estate  contained  in  his  will  is  para- 
mount to  his  widow's  right  to  freebench  and  that  Ruth  Sugdeu  the 
widow  of  John  Berry  the  testator  i$t  not  entitled  to  any  freebench 
in  or  out  of  the  freehold  or  copyhold  estates  of  the  said  tostator 
except  in  respect  of  the  income  thereof  herein -after  declared  to  be 
undisposed  of. 


INDEX. 


A. 

ABATEMENT, 

whether  rent- charge  abates  if  part  of  land  lost,  499 
of  legacies,  845 — 847 

how  the  value  of  annuities  calculated,  502,  845,  846 

legacy  duty  is  a  legacy  for  this  purpose,  845 

annuities  abate  with  legacies,  ib. 

legacy  in  lieu  of  dower,  846 

legacy  to  satisfy  debt,  ib. 

legacy  to  wife  to  be  paid  at  once,  ib. 

time  of  payment  creates  no  priority,  i6.,  547 

use  of  words  **  firstly,"  *'  secondly,'*  in  introducing  legacie:), 
847 

legacies  on  supposition  of  a  surplus,  ib. 

legacies  for  lite  applicable  after  death  of  tenant  for  life,  ib, 

legacies  given  out  of  residue,  ib. 

legacies  given  as  part  of  residue,  ib. 
between  general  and  residuary  legatees,  847,  848 

legacies  have  priority  over  residue,  847 

fund  set  apart  to  pay  annuities,  ib. 

direction  for  abatement,  848 

loss  of  assets  falls  on  residue,  ib, 

waste  of  assets  after  some  legacies  paid,  ib. 

ABSOLUTE  QIFT. 

restrictions  on,  which  fail,  leave  absolute  gift,  483 — 485 
qualifications  of,  which  are  void  for  remoteness,  may  be  rejected, 

611 
where  there  is,  a  direction  to  accumulate  beyond  majority  is 

invalid  against  donee,  618 
where  there  is,  conditions  postponing  enjoyment  are  void,  633 

ABSOLUTE  INTEREST  IN  PERSONALTY,  476—497 
what  passes  an, 

words  of  limitation  to  pass, 

executors,  476 

heir,  heirs  of  the  body,  333,  476—478 

issue,  478—480 
gift  of  the  income  of  property  when  it  passes,  480,  481 
power  of  disposition,  when  it  gives,  481 — 483 
effect  of  subsequent  restrictions  upon,  483 — 485 
distinguished  from  a  trust,  485—493.    See  Trust. 
legacies  to  be  applied  for  legatee's  benefit,  494 
discretionary  trusts,  495 — 497.    See  DiscRETiONART  Trusts. 
cannot  be  given  in  succession,  648 
implication  of,  736—739.    See  Implicatioit. 
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ACCELERATION 

of  power  of  sale,  440 

of  power  to  sell  reversion,  ib. 

of  power  of  leasing.  4 da 

not  affected  by  Thellusson  Act,  618 

takes  place  where  the  tenant  for  life  is  incapable  of  taking,  790 

by  revocation  or  forfeiture,  ib. 

may  alter  class  to  take,  f  6. 

person  in  remainder  not  in  existence,  t% 

distinction  between  powers  of  sale  and  of  charging  as  regards,  ih, 

no  distinct  on  between  devises  and  appointments  as  regards,  ib, 

intention  not  to  accelerate  gift  in  default  of  appointment,  ib. 

ACCEUER.  6^)5—667 

clause  of,  will  not  pass  accrued  share,  66d 

intention  that  accrued  are  to  go  with  original  shares,  ib. 

consolidation  of  original  and  accrued  shares,  ib. 

words  applicable  to  accrued  shares,  666 

his  or  her  share  or  shares,  ib. 

share  and  shares  and  interest,  ib. 

where  the  fund  is  treated  as  entire  at  the  time  of  distribution,  ib, 

with  benefit  of  survivorship,  ib. 

gift  over  of  the  whole  fund,  t6. 

where  the  gift  is  residuorj'',  ib. 

restrictions  of  original  do  not  extend  to  accrued  shares,  667 

appointment  may  operate  on  accrued  share,  ib. 

repeated  operation  of  cross  limitations,  ib. 

ACCUMULATION,  613—620 

of  income  of  legacies,  who  entitled  to,  192 

of  rents  from  mines  may  pass  with  surface,  214 

of  past  years  when  applicable  to  maintenance,  460 

when  trust  for,  overridden  by  court,  473 — 475 

trust  for,  during  miuorities  of  tenants  in  tail  void,  602 

for  payment  of  debts  is  valid,  ib. 

till  the  fund  reaches  a  certain  sum  when  valid,  ib. 
what  amounts  to,  direction  for,  613 
trust  for,  beyond  limits  of  perpetuity  is  void,  ib. 
effect  of  Thellusson  Act,  ib, 
effect  of  Accumulations  Act,  1892,  ib.,  614 
property  given  so  as  to  involve,  is  within  the  statute,  614 
owing  to  neglect  of  trustees  to  apply  money  at  once  is  not,  615 
direction  to  keep  up  policies  on  the  lives  of  children  is  not,  ib. 
trust  to  repair  and  improve  is  not,  f  6. 
testator  may  select  any  one  of  the  periods  allowed,  t6. 
period  of  twenty-one  years  runs  from  the  testator^s  death,  ib. 
period  of  minority  runs  only  from  the  birth  of  the  minor,  ib. 

allowed  durmg  minority  of  person  not  born  at  testator*8 
death,  ib, 
direction  for,  during  lives,  616 

till  policies  fall  in,  ib. 
beyond  the  limits  of  the  statute  is  void  pro  tanio,  ib. 
for  payment  of  debts  is  excepted  from  tne  statute,  ib. 
direction  for  payment  of  debts  out  of  annual  income,  ib, 
portions  for  <miidren  of  testator  or  beneficiary  are  excepted,  617 
what  interest  the  parent  must  take,  ib. 
what  portions  are  within  the  exception,  ib. 
fund  to  be  accumulated  and  ^ven  to  children  living  when  accnmn- 

lation  ceases,  is  not  a  portion,  ib. 
nor  is  fund  to  be  accumulated  and  given  to  parent  for  life,  and 
then  to  his  children,  ib. 


ACCUMULATION—  contin  iietL 
Aggregate  fund,  (U7 

to  pay  portions  charged  hj  another  instrument,  618 
portions  created  by  tiie  will  are  within  the  exception,  ih. 
legatee  having  vested  right  may  stop  at  twenty-one,  ih. 
direction  for,  invalid  as  against  charity,  ib, 

legatee  may  not  stop,  where  others  have  an  interest  in  proceeds,  ib, 
destination  of  excessive,  ib, 

the  statute  does  not  accelerate  any  gifts  in  the  will,  61 9 
of  non-residuary  fund  forms  part  of  capital  of  residue,  ib, 
excessive,  of  residue  goes  to  neir  or  next  of  kin,  ib. 
income  of,  whether  it  forms  part  of  capital  or  residue,  ib, 
title  to  accumulated  fund  given  over  in  certain  events,  620 

ACKNOWLEDGMENT 

of  signature  to  will,  32 — 34 
of  person  as  heir,  effect  of,  330 

ACREAGE, 

description  by,  effect  of,  124 

ACTION  FOR  ADMINISTRATION.    See  Administeation  Action. 

ACTUAL 

gift  over  before  actual  payment  or  receipt,  697 — 699 
meaning  of  actual  seisin,  actual  possession,  721 

ADDITIONAL  LEGACIES,  158-161.    See  Cumulative  Legacies. 

ADDITIONS 

made  in  will,  rules  as  to,  37 — 40 

gift  in  addition  to  non-existing  gift,  743,  744 

made  to  gift  in  mistake  as  to  fact,  ib, 

to  make  will  consistent,  755,  756 

ADEMPTION, 

evidence  in  case  of,  136,  137 

by  sale  before  date  of  will,  130,  145 

effect  of  sale  and  subsequent  repurchase,  145 

confirmation  by  codicil,  ib, 
whether  specific  legacy  must  be  liable  to,  151,  152 
I.  By  subsequent  dealings  with    property  given    by  the  will, 
164—168 
if  legacy  adeemed  charge  adeemed  also,  164 
by  loss  at  sea,  ib, 

by  abolition  by  Act  of  Parliament,  ib, 
'  by  sale  or  conversion,  ib, 
enect  of  contract  for  sale,  ib„  165 
option  to  purchase,  165 
a  transfer  from  trustees,  ib, 
a  formal  change,  166 
no  distinction  as  re^rds  appointed  property,  ib, 
effect  of  change  of  investment,  ib. 

receipt  by  the  testator  of  debt,  ib.,  167 
conversion  by  lawful  authority,  167 

without  authority,  ih. 
effect  of  confirmation  of  will  on  adeemed  legacy,  ib, 
intention  to  give  property  whatever  its  condition,  ib..  168 
of  a  g^  of  things  in  a  house,  168 
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ADEMPTION— conttnwerf. 

L  By  Bubeequent  dealings  with  property  giyen  by  the  will — conid, 
when  removal  is  mateiial)  168 
whether  temporary  remoyal  will  work,  t6. 

IL  By  chanee  of  interest,  169,  170 
ox  lease  DT  purchase  of  fee,  169 

sect.  23  of  the  Wills  Act  does  not  apply  to  cases  of,  f6.,  170 
See  CoNVKBSiON,  253 — ^264 

m.  Of  portions  by  subsequent  advances,  767 — 770 
principle  stated,  767 
where  several  gifts,  which  adeemed,  ib, 
cases  of  appointment,  ib. 
doctrine  not  applied  in  favour  of  stranger,  ib, 
does  not  apply  to  devise  of  land,  %b, 
ademption  does  not  depend  on  language  of  will,  ib. 
what  IS  a  portion,  768 
gift  need  not  be  on  marriage,  ib, 
what  gifts  suflBcient  to  adeem,  i6.,  769 
whether  annuity  is  a  portion,  769 
difference  between  property  bequeathed  and  given,  ib. 
beneficiaries  not  the  same,  770 
how  property  valued,  ib. 
adeemed  legacy  not  revived  by  codicil,  ib. 
advance  before  will  not  ademption,  ib. 

IV.  Bv  advances  under  Statute  of  Distributions,  770,  771 
when  Act  applies,  770 

what  advances  within  the  Act,  771 
rights  of  heir,  ib. 

V.  Of  legacy  given  for  a  purpose,  771,  772 

legacy  for  purpose  satisfied  if  purpose  satisfied,   ib.      See 
Hotchpot  Clauses,  772 — 779 

ADMINISTRATION 

of  personalty,  governed  by  domicile,  5 
of  fund  appointed  under  general  power,  245 

special  power,  257 
of  charitable  gifts,  377,  378 

of  assets,  800—866.     See  Assets;    Charge;   Costs;   Debts; 
Exoneration  ;  Marshalling. 

ADMINISTRATION  ACTION, 

directions  by  testator  to  commence,  101 

effect  of,  on  trustees*  power  of  sale,  462 

by  annuitant,  499 

valuation  of  annuity  in,  502 

costs  of,  are  testamentary  expenses,  807 

ADMINISTRATIVE  POWERS, 
I.  Of  trustees,  439—469 

1.  Power  of  and  trust  for  sale,  439 — 448 
what  may  be  done  under,  439,  440 
time  for  exercising,  440 
what  consents  required,  440,  441 
who  may  exercise,  442 
when  implied,  ib.,  443 

person  to  sell  under  implied  power,  443 — 446 
mode  of  exercising,  446 
duration  of,  446--448 
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ADMINISTRATIVE  POWERS -c(m<tnti«£. 
I.  Of  trustees — continued. 

2.  Power  to  postpone  conversion,  448 

when  business  may  be  carried  on,  ih, 
how  long  conversion  may  be  postponed,  ih, 

3.  Power  to  mortgage,  448,  449 

does  not  authorise  sale,  448 
costs  of  transfer,  ib.y  449 

4.  Power  to  give  receipts,  449,  45() 

effect  of  Trustee  Act,  449 
receipt  by  agent,  ih, 
receipt  of  infant,  450 

5.  Powers  of  executor,  ih, 

to  sell  or  mortgage,  ib, 
as  regards  realty,  ib, 
administrator  duraute  minore  (fUitff  ih. 
effect  of  Land  Transfer  Act,  ib, 
0.  Conversion  within  a  year,  4o0,  451 
general  rule,  450 
right  to  postpone,  i6. 

7.  Power  to  compromise,  451,  452 

effect  of  Trustee  Act,  451 

compromise  of  claim  of  co-executor,  t^. 

compromise  of  probate  action,  452 

8.  Power  of  investment,  452 — 454 

effect  of  Trustee  Act,  452 

such  securitios  as  trustees  think  fit,  453 

mortgages,  ib, 

securities,  ih, 

public  company,  »'&.,  454 

deposit  with  a  firm,  454 

reconstruction  of  company,  ib, 

consent  required,  ih, 

9.  Power  of  leasing,  454,  455 

when  trustees  may  let,  454 
power  of  executor,  455 
lease  with  option  to  buy,  ih, 
after  death  of  tenant  for  life,  ih, 
covenants  to  renew,  1 6. 
power  to  remedy  defects,  ih, 

10.  Powers  of  management,  repairs,  improvements,  455,  456 

statutory  powers,  455 

money  to  do  laid  out  in  land,  ib, 

duties  as  to  leaseholds,  456 

1 1 .  Power  to  insure,  ib, 

effect  of  Trustee  Act,  s.  18,  ih, 

12.  Power  to  renew  leases,  456,  457 

effect  of  Trustee  Act,  s.  19,  ih, 

13.  Carrying  on  business,  457,  458 

there  must  be  express  or  implied  authority,  467 
effect  of  power  to  postpone  conversion,  ih, 
what  capital  may  be  employed,  t6. 
effect  of  bankruptcy  of  executor,  f6.,  458 

14.  Power  of  maintenance,  458—460 

effect  of  Conveyancing  Act,  458 
limits  of  power,  ib. 
includes  education,  459 
imperative  trust  to  apply  income,  ib. 
discretionary  power,  ib,,  460 
choice  of  two  funds,  460 
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ADinNISTRATIYE  POWEHS— conttniiec/. 

I.  Oi  trustBQB—contiutud, 

14.  Power  of  maintenance—oon<i nu«e/. 

sums  expended  without  authority,  460 
accumula'ions,  ib, 

15.  Discretionary  powers,  460—462 

when  court  interferes,  461,  462 
refusal  of  trustees  to  exercise  discretion,  462 
effect  of  admimstration  action,  xb, 
payment  into  court,  ib. 

16.  Power  of  advancement,  463,  464 

advancement  defined,  463 

whether  power  limited  to  minority,  ib. 

applies  to  appointed  share,  ib. 
what  payments  may  be  made,  ib.,  464 

17.  Appropriation,  464—466 

effect  of  Land  Transfer  Act,  s.  4... 461 

powers  outside  Act,  ib. 

power  of  administrator,  ib. 

vested  and  contingent  legacy,  ib.,  465 

effect  of  valid  appropriation,  465 

direction  to  appropriate,  t6.,  466 

18.  Indemnity  of  trustees,  466 — 468 

extent  of  right,  466 
in  case  of  carrying  on  business,  ib. 
effect  of  appropriation,  t6. 
lien  upon  trust  funds,  f6.,  467 
unautnorised  outlay,  467 
personal  indemnity,  f  ^. 
refunding  by  legatees,  ib. 
clauses  of  indemnity,  468 

19.  Care  of  title  deeds,  ib. 

deposit  of  bearer  securities,  ib. 

20.  Costs,  ib. 

of  solicitor  trustee,  ib. 

21.  Power  to  decide  questions,  468,  469 

II.  Of  court,  470-475 

1.  As  regards  infants,  470—473 

sale  of  infants'  realty,  470,  471 
charge  of  maintenance  on  realty,  471 
raising  money  for  repairs,  &c.,  ib. 
power  to  buy  land,  471 
sale  of  chattels,  t6.,  472 

reversions,  472 
scheme  altering  trusts  of  will,  ib. 
compromises,  ib,,  473 
allowance  of  maintenance  in  certain  cases,  473 

2.  In  executing  trusts,  473—475 

cases  in  which  trust  for  accumulation  overridden,  473, 

474 
improvements  and  repairs  when  allowed,  474,  475 
in  special  emergencies,  475 

ADMINISTRATOR, 

relation  back  of  title,  91,  526,  527 

gift  to,  347—349 

durante  minore  atate^  power  of,  443,  450 

power  of  sale  not  implied  in,  445 

powers  of,  over  personalty,  450 

may  appropriate,  464 
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ADMITTANGE 

to  devised  copyholds,  84 


ADVANCEMENT, 

power  of,  effect  on  joint  tenancy,  403 

meaning  of,  463 

power  of,  not  confined  to  minority,  (b, 

applies  to  appointed  diare,  ib, 

exercisable  with  consent,  ib, 

what  payments  authorised  by,  ib, 

payment  to  husband,  ib,,  464 

payment  of  debts,  464 

discretionary  trust  may  giye,  495,  496 

effect  of,  upon  vesting,  588 
what  is,  within  Statute  of  Distributions,  770,  771 
in  testator's  life,  whether  gift  by  will  is,  772 

ADVANCES, 

directions  to  bring  into  hotchpot,  772—779.      See  Hotohpot 
Clausbs. 

ADVOWSON, 

devise  of,  effect  of,  214 

gift  for  purchase  of,  whether  charitable,  359 

giffc  of,  for  benefit  of  parish,  364 

AFTEB-ACQUIEED  LANDS, 
may  be  devised,  84 
what  is  an  intention  to  dispose  of,  before  the  Wills  Act,  110,  111, 

145,  146 
when  specific  devise  included,  129 
effect  of  genend  devise  on,  228 

AFTEB-BOEN  CHILDEEN, 

rules  as  to,  when  illegitimate,  294,  295 
when  gift  to  children  excludes,  296 
when  devise  to  children  excludes,  310,  311 

AFTER  THE  DEATH, 

effect  of,  in  cutting  down  absolute  gift,  513,  658,  659 
upon  vesting,  551 

AGENT 

may  sign  will  for  testator,  29,  30 

request  to  employ  person  as,  how  far  binding,  100,  101 

whether  he  can  give  receipt,  449 

ALIEN, 

whether  within  Lord  Kingsdown's  Act,  4 

will  of,  24 

may  take  under  will,  119 

ALIENATION, 

direction  against,  effect  on  rule  in  Shelley* s  Can,  417 

consent  to  exercise  of  power  after,  441 

discretionary  trust  to  arise  upon,  495 — 497 

gift  over  of  annuity  on,  501 

oirectiou  for  cesser  of  life  interest  on,  517 

effect  of  gift  over  on,  as  regards  accrued  income,  497,  634 

restraint  on,  when  void  for  remoteness,  608 

gifts  over  upon,  633^638.    See  Condition. 

T.w.  3  L 
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ALIQUOT  PAET 

of  a  fond,  what  is  a  gift  of,  155—157 

"ALL  AND  EVERY" 
create  joint  tenancy,  399 

ALLOTMENT 

of  new  ahares,  effect  of,  as  between  tenant  for  life  and  remainder- 
man, 553 

ALTERATIONS 

in  will,  rules  as  to,  37—39 
of  soldier,  59 

effect  of  confirming  codicil,  64,  65 
made  in  mistake  as  to  fact,  750,  751 

ALTBENATIVE  CONTINGENT  LIMITATIONS, 

distinguished  from  limitations  dependent  on  prior  limitations,  651, 
652 

AMBIGUITY,  123—133.    See  Eyidekge,  Descriptioit. 

ANATOMY, 

gift  of  body,  for  purpose  of,  89 

ANCIENT  MONUMENTS 

may  be  devised  to  the  state,  393 

*•  AND,"  when  changed  into  *<  or," 
in  gifts  over,  701—703 

if  A.  dies  under  twenty-one  and  without  issue  after  devise  in 

fee,  701 
after  devise  for  life  with  remainder  to  children,  i5. 
after  devise  in  tail,  ih. 

gift  over  upon  two  events,  one  of  which  includes  the  other, 
702 
gift  over  upon  two  independent  events,  703 
upon  the  context  in  a  direct  gift,  754 

"AND  ALSO," 

effect  of,  in  introducing  specific  gift,  155 

ANIMALS, 

gifto  for  benefit  of,  121 

when  charitable,  355 

when  not  void  for  remoteness,  600 

ANNUITIES, 

eift  of  annuity  charged  on  land  only  is  specific,  153 
nom  what  time  they  begin  to  run,  193 
postponement  of,  to  debts  and  legacies,  194 
arrears  of  interest  on,  «5. 
are  included  in  term  legacies,  210,  211 
characteristics  of,  498—502 

and  rent-charge  distinguished,  498 

charged  on  land  only,  f  6. 

right  to  distrain  by  statute,  ib, 

claim  for  back  rents,  499 

charged  only  on  reversion,  tb. 

effect  where  part  of  land  charged  lost,  i5. 
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ANKUTTIEa^eontinued. 

characteristics  of — otmUnued. 

what  security  annuitant  entitled  to,  499 

annuitant  may  bring  action  to  administer,  ih. 

charge  upon  realty  and  personalty,  ib. 

rule  against  use  upon  a  use  not  applicable  to,  ih.,  600 

rule  in  Shelley* b  Case  applies  to  rent-char^,  dOO 

given  with  words  of  inneritance  devolve  like  realty,  t5. 

cannot  be  entailed,  t6. 

given  with  words  of  inheritance  remain  personalty,  ih, 

charged  upon  realty  and  personalty  without  words  of  inherit- 
ance are  personal  estate,  t6. 

direction  to  lay  out  sum  in  purchase  of,  is  a  gift  of  sum,  ih, 
purchase  annuity  of  given  amount,  ih.y  501 

direction  that  annuitant  is  not  to  nave  value  of  annuity,  501 

annuity  to  be  bought  in  name  of  annuitant,  ih, 

trustees,  t6.,  502 

gift  of  annuity  with  fund  to  secure  it,  502 

annuitant  entitled  to  value  in  administration  of  deficient 
estate,  ih, 
duration  of,  502—506 

whether  for  life  or  perpetual,  502—505 

created  de  novo  not  affected  by  sect.  28  of  Wills  Act,  502 

rule  as  to  annuity  given  by  will,  503 

charge  upon  rents  of  freeholds,  ih, 

charge  upon  income  of  fund,  ih, 

when  perpetual,  ih.,  504 

charge  upon  leaseholds,  504 

direction  to  purchase,  ih, 

direction  for  cesser  in  certain  events,  ih, 

power  to  appoint  in  fee,  ih, 

limitations  mconsistent  with  a  mere  life  interest,  505 

given  for  period  and  for  object,  ib, 

for  maintenance,  ih, 

for  education,  ib, 

to  tinistee  for  his  trouble,  ih,,  506 

gift  of,  during  minority  of  an  infant,  506 
whether  charged  on  income  or  corpus,  506 — 511 

rent-charge,  when  raisable  out  of  corpus,  506,  507 

annuity  expressly  charged  on  corpus,  507,  508 

direction  to  set  apart  a  fund,  508,  509 

charged  on  income  of  fund,  509,  510 

residue,  510 

effect  of  gift  over,  ih,,  511 

continuing  charge,  511 
Statutes  of  Limitation  applicable  to,  512 

rent-charge  and  annuity  charged  on  realty  and  personalty,  ih,  - 

express  trust,  ih, 

are  legacies  within  sect.  42,  ih, 
to  several  for  their  lives,  515 — 517 

construction  of,  515,  516 

when  survivor  takes  whole,  516 
given  generally,  personalty  first  liable,  843 
effect  of  charge  on  income  of  realty  and  personalty,  ih, 

freeholds  and  leaseholds,  ih, 
mines  and  agricultural  land,  ih, 
rent-charge  has  priority  over  legacy  charged  on  land,  844 
rank  with  legacies  for  purpose  of  abatement,  845 
how  valued,  502,  845,  846 
power  of  distress  does  not  give,  priority,  816 

3l2 
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ANTICIPATION, 
gift  oyer  on,  6d6 

ANTICIPATION,  BESTRAINT  UPON,  642—646 
affecting  corpus,  does  not  prevent  viU,  21 
effect  of,  upon  election,  l(H 
of  annuity,  effect  of,  501 
whether  it  can  be  void  for  remoteness,  601 
whether  direction  can  be  split,  608 
when  it  will  be  rejected,  611 
may  be  imposed  on  corpus  as  well  as  income,  642 
imposed  on  foreim  legatee,  t&.,  643 
can  only  be  atta<3ied  to  separate  estate,  643 
tenant  m  tail  restrained  may  enlarge  her  estate,  ib, 
effect  of,  on  corpus  of  realty,  ib. 
no  distinction  between  income  and  non-income  bearing  fund,  t<6., 

644 
effect  of  direction  to  i>ay  on,  644 
where  fund  is  to  be  held  by  trustees,  ib, 
may  be  confined  to  reversionary  interest,  ib. 
effect  of,  where  accumulation  is  directed,  ib. 
determines  with  coverture,  645 
revives  on  future  coverture,  ib. 

may  be  confined  to  marriage  with  particular  husband,  ib. 
what  words  create,  t6. 
ceases  as  regards  income  due,  646 
enforcement  of  judgment  against  income  subject  to,  ib. 
will  be  inserted  in  settlement  to  separate  use,  730 

APPOINTMENT.    See  Powkb. 
by  will,  when  valid,  2,  3 
under  power  in  Scotch  will,  5 

by  domiciled  foreigners,  6 
by  will,  not  aided,  88 
election  in  case  of,  104,  lOd 
election  where,  void  for  perpetuity,  105 

under  special  power  with  invalid  condition,  raises  no  election,  ib. 
adempbon  of  appointed  fund,  166 
interest  on,  188 

whether  it  takes  fund  from  donees  in  default  in  all  events,  244, 245 
class  to  take  in  default  of,  when  fixed,  313,  314 
to  objects  and  non-objects,  effect  of,  399,  786 
of  use,  vests  legal  estate  in  appointee,  427 
with  invalid  restrictions  added,  483,  484,  611 
effect  of,  on  vestins;,  595,  596 
how  affected  by  rule  against  perpetuities,  605,  610 
gifts  in  default  of,  655,  656 
contingency  of  gift  in  default,  not  attached  to  appointed  share, 

656 
may  operate  on  accrued  share,  667 
hotchpot  clauses  will  not  be  implied  in,  778 
effect  of  lapse  on,  785 
by  married  woman  makes  property  assets,  831 

APPORTIONMENT 

of  rents  and  periodical  payments  under  Apportionment  Act,  185 — 

187 
Act  does  not  ap^ly  to  profits  of  a  private  partnership,  186 
to  what  companies  Act  appUes,  ib. 
Act  applies  to  a  bonus,  ib. 
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APPORTIONMENT— «m<i«Mecf. 

Act  applies  where  an  absolute  is  cut  down  to  a  life  interest,  186 

rent  payable  in  advance,  ib» 

cases  in  which  Act  does  not  apply,  187 

of  money  charged  on  realty  and  personalty,  and  given  to  charity, 

382,  383 
where  two  properties  are  sold  together,  446 
as  between  successive  owners, 

of  reversion  falling  in,  562 

where  mortgage  insufficient,  ib. 

money  recovered  from  breach  of  trust,  ib,,  663 

of  losses,  563 

of  price  of  land  subject  to  leases,  564 
of  condition,  627 
of  mortgage  debt  between  several  owners,  853,  861 

APPEOPEIATION, 
power  of,  464—466 

under  Land  Transfer  Act,  464 

apart  from  Act,  ib. 

administrator  has,  ib, 
effect  of  appropriation,  465 
direction  to  make,  ib, 

APPUBTBNANOES, 
what  will  pass  as,  217 

ABMS, 

condition  of  adopting  coat  of,  629 

of  an  annuity,  whether  they  carry  interest,  194 

may  be  raised  by  mortgage  or  sale,  506,  507 

AET  MUSEUM, 

gift  to,  when  charitable,  355 

ABTICLES, 

meaning  of,  227 

AS  FAE  AS  the  rules  of  law  and  equity  permit, 

effect  of  these  words  on  doctrine  of  perpetuity,  609 

whether  they  create  an  executory  trust,  720,  727 

whether  they  carry  on  chattels  directed  not  to  vest  in  a  tenant  m 

tail  dying  under  twenty- one,  722 
effect  where  the  trust  is  clearly  executory,  727 

ASSENT 

of  husband  to  wife's  will,  22,  23 

ASSETS, 

recovered,  how  apportioned,  562,  563 

loss  of,  how  borne,  563,  848 

order  of,  for  payment  of  debts,  828 — 832 

1.  General  personal  estate,  828,  829 

specific  fund  charged,  828 
lapsed  share  of  specific  fund,  829 

residue,  ib, 

2.  Eeal  estate  devised  for  payment  of  debts,  whether  de- 

scended or  not,  ib. 
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ASSETS— eonttnued. 

Older  of,  for  payment  of  debts— coni«nu«cI. 

3.  Real  estate  desc'nded  not  charged  with  debts,  829,  830 

4.  £eal  estate  charged  with  debts  and  deTised,  subject  to 

charge,  830 
contribution  hj  lapsed  share,  th, 
o.  Beal  estate  devised  not  charged  with  debts  and  specific 

legacies  rateably,  t6.,  831 
in  ^mat  proportion  real  estate  contributes,  831 

6.  Property  appointed  under  a  general  power,  ib. 

case  01  married  woman,  ib. 

7.  Foreign  land  follows  lex  loci,  832 
order  of,  for  payment  of  legacies,  839—848 

ASSIGNS, 

effect  of,  used  as  a  word  of  limitation,  332,  333 

when  superadded  to  representatives,  346 

life  interost  to  A.  and  his,  may  be  determined  on  alienation,  517 

ASSOCIATION, 

yoluntary,  gift  to,  when  valid,  117, 118 

«»AS  WELL  AS." 

effect  of,  in  making  gift  specific,  155 

**  AT." 

effect  of,  in  a  devise  of  specific  lands,  139 
death,  effect  of,  513,  614,  658,  752 

ATTEMPT  TO  ASSIGN, 
effect  of  g^  over  on,  635 

ATTESTING  WITNESS, 

signature  by,  to  will,  34 — 36 
tearing  off  name  of,  50 
evidence  of,  when  necessary,  79 
gifts  to,  119-121 

*«ATTHE  DEATH," 

gift  over,  when  it  cuts  legatee  down  to  life  interest,  513,  514,  658, 
752 

ATTRACTION, 

doctrine  of,  429,  430,  479,  480 


B. 

BACK  RENTS. 

annuitant  cannot  have,  499 
legatee  with  charge  cannot  have,  841 

BALANCE, 

small,  what  it  passes,  233 
remaining,  gift  of,  514,  648 

BANK, 

gift  of  property  in  or  at,  198,  208 


INDEX.  887 

BANK  NOTES, 

will  pass  as  money,  198 

BANKRUPTCY.    See  Alienation. 
trustee  in,  conversion  by,  263 
when  consent  to  sale  required,  441 
of  executor  carryine^  on  business,  457,  458 
exercise  of  power  aixer,  463 
discretionary  trust  to  arise  upon,  495—497 
gift  over  on,  of  annuity,  501 

of  life  interest,  517 

of  estate  in  fee  void,  632 

construction  of,  633--638 
when  it  determines  power  to  appoint  to  cbildren,  517 

BARGAIN  AND  SALE, 
conveyance  by,  440 

BASE  FEE, 

how  created  in  rent-charge,  500 

BASTABDS.    See  Illeoitimate  Ohildben,  284—295 

BELIEF, 

erroneous,  will  not  raise  election,  107,  108 

will  not  execute  power,  247,  248 
legacy  given  from  erroneous j  750,  751 

BENEFICIAL, 

power,  meaniog  of,  248 
mterest,  meaning  of,  582 

BENEFIT,  words  of, 

whether  they  prevent  trust  estate  from  passing,  92 
superadded  to  executors,  476 

BENEVOLENCE, 

purposes  of,  are  not  charitable,  350 

BEQUEATHED, 

g^  of  property,  202 

BLANKS 

may  be  left  in  will,  37 

may  not  be  filled  up  by  parol  evidence,  123 

effect  of,  when  left  after  gift  to  class,  271 

BODY,  DEAD, 

property  in,  88,  89 

BONA  VACANTIA, 

Crown  entitled  to,  795,  796,  797 

BOND, 

gift  of,  what  jMisses,  203 
foreign,  meaning  of,  204 

BONUS 

on  shares  declared  before  the  death,  will  not  pass  with  the  shares, 

185 
when  apportionable,  %h» 
right  to,  as  between  tenant  for  life  and  remainderman,  552,  553 
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BOOK-DEBTS, 

what  paasee  irnder,  203 

BOBN, 

giit  to  children  to  be  bom,  does  not  exclude  existing  children,  296 

bom,  does  not  exclude  after-bom  children,  ib, 
child  en  ventre,  when  deemed  to  be,  297,  298 
e£Fect  of  words  *'  bom  or  to  be  bom  "  in  enlarging  class,  315 
in  due  time,  meaning  of,  t5. 

BOBOUGH-ENGLISH  LANDS, 

deyise  of,  to  the  heir  of  a  person,  329 

BOBOUGH  FUND, 

bonds  charging,  are  not  within  Mortaiain  Act,  384 

"  BOTH  IN." 

restrictiTe  effect  of,  22d 

BBEACH  OP  THUST, 

power  to  sell  land  bought  in,  443 

money  recovered,  rights  of  tenant  for  life,  562,  563 

satisfaction  in  case  of,  764 

BBTTISH  MUSEUM, 
gift  to,  355. 

BUILDING, 

a  church,  362,  373,  392 

gift  for,  charitable  institution,  386—389 

money  to  be  laid  out  in  land  may  be  spent  in,  455 

BUBIAL, 

executors*  duty  as  to,  88,  89,  800 

BUBIAL  GROUND, 

gift  to  provide,  362,  363 

BUSINESS, 

gift  of  share  of,  when  adeemed,  170 

meaning  of,  208,  209 

power  to  postpone,  gives  authority  to  carry  on  business,  448,  457 

what  capital  ma^r  be  employed  in,  457 

power  to  use  business  premises,  ib, 

effect  of  bankruptcy  of  executor,  t6.,  458 

effect  of  direction  to  cany  on,  466,  825 

losses  in,  whether  tenant  for  life  bears,  551 

effect  of  condition  of  forfeiture  if  legatee  ceases  to  carry  on,  628 

whether  gift  of  share  in,  adeems  girt  of  residue,  769 


C. 

CALLS 

upon  shares,  when  payable  by  specific  legatee,  172 

CAPACITY,  18—25.    See  Tbstaicentaby  Capacity. 

CAPITA  f  PERy  800—305.    See  Distbibtttion. 
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CAPITAL, 

gift  of,  in  business,  209 


CAPITAL  AND  INCOME, 
distinguished,  184,  185 

effect  of  direction  to  pay  debts  out  of  income,  565,  616 
income  of  accumulations  released  by  statute  is  income  of  residue, 

619 
as  between  tenant  for  life  and  remainderman,  550 — 553,  559 — 563. 

Bee  Tenant  vob  Life  and  Bemainderman. 

CASH, 

meaning  of,  202 

CASUAL  PEOFITS 

belong  to  tenant  for  life,  560 

CESSEB, 

proviso  for,  of  life  interest,  517 

CESTUI  QUE  TEUST, 

estate  of,  is  commensurate  with  that  of  trustee,  408,  409 

CHANCEBY  DIVISION, 
probate  not  granted  in,  81 
power  to  dedare  legatee  a  trustee,  82 
administrative  powers  of,  470<-475 

CHANGE 

of  security,  as  affecting  ademption,  165,  166 
of  interest  of  testator, 

acceptance  of  new  lease,  169 
purchase  of  equity  of  redemption,  %h, 

effect  of  Wills  Act,  t5.,  170 

purchase  of  reversion,  170 

gift  of  share  of  business,  ib. 

conveyance  of  land,  745 

CHANGING  WOBDS, 

change  of  *'and  "  into  "  or  "  in  gifts  over,  701—703 
chanee  of  "  or  "  into  "  and,"  703—705 
"  or    not  changed  into  **  and  *'  in  condition  precedent,  754 
"fourth"  changed  into  **  fifth,"  ib. 
See  Ob,  41 1,  669 

CHABACTEB, 

gift  to  legatee  filling  certain,  271—283 

CHABGE 

of  legacies  on  realty  before  Wills  Act,  when  it  includes  legacy  by 

unattested  codicil,  59 
legacy  with  charge  on  land  is  not  specific,  153,  154 
on  specific  gift  when  adeemed,  164 
when  it  passes  under  gift  of  land,  211,  212 
of  annuity  on 

freeholds  and  residue  ^ves  right  to  administer,  499 

freeholds  as  affecting  its  duration,  503 

income  of  fund  as  affecting  its  duration,  ib. 

leaseholds  as  affecting  its  duration,  504 

corpus,  gives  right  to  raise  arrears  by  sale,  506,  507 

corpus  or  income,  506—511 
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CHABGE— ooti^tniMd. 

on  land,  yestin^  of,  579,  580 

legacy  on  condition  of  oonyeying  land  gives  no,  627,  628 

reduplication  of,  under  referential  gift,  724 

will  not  fail  by  revocation  of  devise,  subject  to  charge,  749 

death  of  devisee,  784 
will  by  ademption  of  gift,  subject  to  the,  ih, 
devise  subject  to,  which  fails,  788,  789 
of  legacy  on  land,  whether  devisee  personally  liable,  842 
of  legacy,  whether  specific  devise  cnarged,  843 
in  aid  of  personalty  when  sufficiency  ascertained,  844 
how  enforced,  ib. 

See  Incumbrakces. 

CHABQE  OF  DEBTS. 

effect  of,  in  excluding  trust  estates  from  general  words,  92,  93 

in  excluding  property,  subject  to  a  special  power  from 

general  words,  249 
on  estates  of  trustees,  429 
whether  it  ^ves  executors  a  power  of  sale,  443 — 446 
what  debts  it  includes,  824 

debts  subsisting  at  the  death,  ib, 
sum  applied  for  necessaries,  ib. 
dama^  accrued  after  the  death,  ib. 
direction  to  pay  debts  subsisting  at  a  particular  time,  ib. 

of  another,  ib. 
how  created,  832—835 

general  direction  to  pay  debts,  832 
whether  it  charges  realty  left  to  descend,  ib. 
subsequent  charge  of  certain  debts  on  particular  lands,  ib. 
subsequent  charge  of  all  debts  on  personalty,  ib.^  833 

certain  lands,  833 
exception  of  certain  lands  out  of  subseauent  charge,  ib. 
express  charge  not  controlled  by  partial  charges,  ib. 
effect  of  a  direction  to  executors  to  pay  debts,  ib. 
where  no  realty  is  devised  to  them,  ib. 
land  devised  to  them  when  charged,  ib. 
gift  of  residue  of  real  and  personal  estate,  834 
charge  upon  income  or  corpus,  ib,,  835 

CHARGE  OF  LEGACIES 

on  land  b^  privileged  wiU,  59,  60 
on  land  gives  devisee  power  of  sale,  445,  446 
on  land,  how  created,  840,  841 
extent  of,  842,  843 

CHARITY,  GIFTS  TO,  350—394 
inaccurate  description  of,  128 
I.  What  are  charitable  gifts,  850--366 
le^al  meaning,  350 
private    charity,    benevolence,    liberality,    general    utility, 

philanthropy,  ib.,  351 
acts  of  hospitality,  351 
charitable  and  benevolent  purposes,  ib. 
charity  out  of  jurisdiction,  ib. 
1.  Relief  of  poverty,  351—354 

instances  of  such  gifts,  351,  352 

aged  and  impotent,  352 

when  poverty  presumed,  ib. 

friendly  society  whether  charity,  t6.,  353 
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CHARITY,  GIFTS  TO— amtinued. 

I.  What  are  charitable  gliia— continued, 

1.  Belief  of  poverty — continued. 

poor  does  not  include  persons  receiying  relief,  353 

poorest  of  a  class,  ib, 

gifts  to  poor  relations,  t&.,  354 

2.  Aavanoement  of  education,  354 — 356 

instances  of  ^fts  for,  354 

societies  for  increase  of  knowledge,  355 

art  museum,  ib. 

hospital  for  animals,  f 6. 

particular  doctrines,  ib. 

purchase  of  books,  356 

private  museum,  ib, 

3.  Advancement  of  religion,  356 — 364 

religious  purposes,  whether  charitable,  356 — 359 

indefinite  reli^ous  purposes,  358 

instances  of  gifts  for,  358,  359 

purchase  of  advowson,  359 

dissenters,  Roman  Catholics,  t6.,  360 

Jews,  360 

Jesuits  and  members  of  religious  orders,  ib. 

saperstitious  uses,  361 

^ts  for  masses,  f&.,  362 

fioman  Catholic  charities,  362 

repair  of  a  church,  ib. 

tomb,  ib. 
to  provide  burial  ground,  i6.,  363 
to  build  monument,  363 
limit  of  religious  charity,  ib. 
private  edification,  ib. 

4.  Benefit  of  the  community,  364—366 

instances  of  gifts  for,  364 
^t  for  fluctuating  body,  365 
m  aid  of  public  burdens,  t6. 
to  encourage  good  servants,  ib. 
to  encourage  sport,  366 
gift  a^nst  public  policy,  ib. 
artificial  class,  ib. 
II.  Gifts  in  respect  of  an  office,  366,  867 
to  minister  of  a  church,  ib. 

III.  Perpetuity  in  relation  to  charity,  367 

charity  may  or  may  not  involve  perpetuity,  ib. 
when  gift  to  charity  void  for  remoteness,  ib. 

IV.  Uncertainty,  367—371 

charitable  gift  does  not  faQ  for,  367 
general  and  particular  intention,  ib.,  368 
alternative  charities,  368 
foreign  charity,  369 

discretion  to  apply  to  charity  and  indefinite  purpose,  ib, 

definite  purpose,  370 
pai'ticular  void  purpose,  surplus  void,  ib, 
some  objects  valid,  some  not,  ib,,  371 
residue  after  void  gift  may  be  valid,  371 
y.  Lapse  in  connection  with  charity,  371—375 

^t  for  particular  charity  may  fail  by  lapse,  371 
what  is  extinction  of  charitable  society,  372,  373 
gift  for  charitable  purpose,  373 
general  and  particular  intention,  373,  374 
gift  contrary  to  policy  of  an  Act,  374 
charity  faUmg  alter  death,  ib.,  375 
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CHARITY,  GIFTS  TO— continued, 

YI.  Licrease  of  rents  of  land  given  to  charity,  375 — 377 
where  land  itself  devised,  875 
all  the  rents  and  profits  devised,  ib, 
devise  subject  to  charitable  payments,  376 
surplus  not  appropriated,  ib, 

Yll.  Administration  of  charitable  g:ifts,  377,  378 

gift  for  general  charity  under  sign  manual,  377 

when  s(£eme  directed,  ib, 

discretion  not  interfered  with,  ib. 

distribution  of  annual  sum,  ib, 

gift  to  institution,  ib, 

charity  in  Scotland,  378 

foreign  trustees,  ib, 

case  of  continuing  condition,  i(. 

yni.  Bestrictions  on  gifts  to  charity,  378—394 
effect  of  Act  of  1891.  ..378,  379 
land  devised  for  limited  period,  379 
applies  to  remainders,  ib, 
effect  of  Act  of  1888.  .380 

Qeo.  II.,  ib, 
what  is  an  interest  in  land,  380 — 386 

investment  by  trustees  in  land,  381 

money  to  arise  from  sale  of  land,  ib, 

lien  for  purchase-money,  ib, 

sale  under  prior  will,  t6.,  382 

crops,  leasenolds,  mortgages,  382 

mortgage  of  real  and  personal  property,  ib.,  383 

arrears  of  rent,  judgment  charged  on  land,  383 

covenant  to  leave  money  by  will,  ib, 

shares  in  companies,  ib, 

surplus  land  stuck  of  Metropolitan  Bail  way,  ib, 

railway  debentures,  384 

waterworks  mortgage,  ib, 

corporation  bonds,  ib, 

charge  on  tolls,  385 

police  rates,  poor  rates,  ib,,  386 

apportioned  rent,  tenant's  fixtures,  386 
what  IS  personalty  to  be  laid  out  in  land,  386—391 

money  to  be  invested  in  real  security,  386 

money  to  pay  off  mortgage,  ib, 

to  improve,  repair,  enlarge,  ib, 

to  build,  1*6.,  387 

option  to  build  or  apply,  387 

to  establish,  i6. 

to  endow,  388 

purchase  of  land  not  intended,  ib,,  389 

gift  to  charity,  whose  object  is  to  acquire  laud,  389 

foreign  charity,  390 

application  of  Mortmain  Act  to  colonies,  ib, 

Irish  Act,  ib.,  391 
exemptions  from  Mortmain  Act,  391 — 394 

Oxford,  Cambridge,  Eton,  &c.,  391 

London,  Durham,  Victoria,  ib, 

power  to  hold  lands  does  not  authorise  devise,  ib,,  392 

money  given  to  reileem  land  tax  on  chaiity  lands,  392 

effect  of  42  Geo.  III.  c.  1 16,  ih, 

43  Geo.  III.  c.  108,  ib,,  393 
6&7Vict.  c.  37...393 

land  for  a  park  or  museum,  ib. 
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CHAItrrY,  GIFTS  TO-^continued. 
VIII.  Restrictions  on  gifts  to  otLBxity-^eontintted.  ^ 

exemptions  from  Mortmain  Act — continued. 
ancient  monuments,  393 
science  and  art  department,  ih, 
technical  institutions,  393,  394 
working  classes'  dwellings,  394 
effect  of  secret  trust,  ib. 
when  legal  estate  passes  where  devise  yoid,  ib, 
IX.  Miscellaneous, 

charity  absolutely  entitled  may  stop  accumulation,  618 
X.  Marshalling  assets  in  case  of,  858,  859 
old  rule  stated,  858 
what  amounts  to  a  direction  to  marshal,  859 

CHATTEL  INTEEEST, 

when  trustees  take,  432,  433 

in  land  undisposed  of  passes  to  heir  as  personalty,  796 

CHATTELS, 

in  a  house,  bequest  of,  168,  206—208 

meanine  of,  223 

effect  of  separate  use  on  husband's  rights  oyer  wife's,  640 

whether  there  can  be  remainder  in,  647 

bequest  of,  by  reference  to  limitations  of  realty,  720—724 

executory  trust  to  settle,  727 

effect  of  revocation  of  trusts  of  realty,  749 . 

who  entitled  to,  in  default  of  next  of  kin,  795,  796 

CHILD, 

when  used  as  a  word  of  limitation,  413 — 415 

CHILD-BEAEING, 
woman  past, 

when  not  to  be  considered,  600 

CHILD  EN  VENTRE, 

whether  illegitimate,  can  acquire  reputation  of  parentage,  293, 294 
is  considered  as  bom  for  purposes  of  benefit,  297,  298 
effect  of,  upon  rule  in  TF»7d'«  Caae^  414 
perpetuity  rule  as  to,  in  case  of,  574 

CHILDREN, 

domicile  of,  7,  8 

guardians,  appointment  of,  97 — 100 
religious  education  of,  100 
elder  and  younger,  277—283 

gifts  to  illegitimate,  284—295.    See  Illegitimate  Childben. 
legitimate,  295—300 
includes  children  by  a  first  and.  second  marriage,  295 
does  not  include  grandchildren,  ib. 
words  of  futurity  will  not  exclude  existing  children,  296 
posthumous  children,  ib, 

reference  to  existing  children  wiU  not  exclude  after-bom,  t6. 
express  gift  to  a  child  will  not  exclude  him  from  a  gift  to 

children,  ib, 
from  A  downwards  include  A,  297 
when  child  en  ventre  takes,  ib,,  298 

to  children  in  remainder,  when  tenant  for  life  dies  before  or 
after  will,  298 
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CHILDREN— can<iniied. 

gifts  to  legitimate — continued, 

gift  to  the  children  of  A  and  B,  298,  299 

a  certain  number  of  children  when  there  are  more,  299, 
300 
distribution  per  capita  and  per  ttirpes,  300—305 
when  the  class  is  ascertained,  306—315.    See  Class  wbes 
Ascertained. 
gifts  to  parent  and,  whether  they  take  successively  or  jointly, 

395—398.    See  Parent  and  Children. 
used  as  a  word  of  limitation,  413 — 415.    See  Wild's  Ccue,  rule  in. 
gifts  to  parent  for  benefit  of  self  and  children,  491 — 493 
gifts  to,  who  survive  their  parents,  582,  590 — 593.    See  Vestiko. 
portions  for,  when  excepted  from  Thellusson  Act,  617,  618 
gifts  over  upon  death  unmarried  and  without,  702 

without  leaving,  705 — 707 
without  having,  707 
intention  to  benefit,  how  carried  out  where  trust  is  executory,  728 

CHOSES  IN  ACTION, 

whether  they  pass  as  things  in  a  locality,  206 

CHUBCH. 

gift  to  repair,  is  charitable,  382 
build,  386,  388,  389,  392 

CLAIMED, 

condition  forfeiting  legacy  if  not,  622,  623 

CLASS, 

gift  to,  right  to  income,  183,  184 

devise  to  a,  in  tail,  whether  joint  or  successive,  395 

gifts  to  a  contingent,  and  upon  a  contingency,  573,  574,  582,  583 

gifts  to  a.  when  the  youngest  attains  twenty-one,  590 

^ft  to,  when  void  for  remoteness,  606,  607 

doctrine  of  lapse  in  case  of  gifts  to  a,  785,  786 

what  is  a  gift  to  a,  for  purposes  of  lapse,  787,  788 

CTiASS  WHEN  ASCERTAINED, 

when  the  gift  is  to  younger  children,  279,  280 

gift  is  to  younger  children  upon  a  contingency,  280 
as  rej^rds  personalty,  306 — 310 
immediate  gift,  306 
effect  of  gift  over,  ih, 
no  children  at  death,  ib, 
future  gifts,  t6.,  307 

life  interest  determinable  on  bankruptcy,  307 
imperfect  limitations,  ib. 
gift  of  reversionary  property,  t6.,  308 
to  be  paid  at  twenty-one,  308 
void  for  perpetuity,  f5.,  309 
of  maintenance  out  of  vested  shares,  309 
division  when  the  youngest  attains  twenty-one,  t6. 
gift  of  fixed  sum  to  each  member  of  a  class,  ib, 

after  life  interest  to  children  who  attain  twenty  •one,  310 
as  regards  gifts  of  income,  ib, 
as  regards  real  estate,  310 — 313 

immediate  devises,  310,  311 
children  bom  and  to  be  bom,  311 
contingent  remainder,  312 
executory  devise,  313 
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CLASS  WHEN  ASOBRTAINED— cwi^mtieJ. 

class  to  take  in  default  of  appointment,  313,  314 
direct  gift  to  class  as  A  appoints,  313 
gift  in  remainder,  ib. 

where  the  only  gift  is  through  the  power,  313 
power  to  appoint  hy  deed  or  will,  314 

effect  of  words  of  futurity,  315,  316 

in  the  case  of  gifts  to  issue,  321,  322 

when  the  gift  is  substitutional,  321,  322 

in  remainder,  322 

in  the  case  of  gifts  to  relations,  324,  325 

the  class  is  ascertained  at  the  death  of  the  propositus,  324 
gift  to  such  relations  as  survive  tenant  for  life,  ib, 
where  the  tenant  for  life  is  sole  next  of  kin,  t6.,  325 
where  there  is  a  power  to  appoint  to  relations,  325 

in  the  case  of  gifts  to  next  of  km  or  heirs,  340 — 343 
next  of  kin  ascertainable  at  death  of  ancestor,  340 
same  rules  apply  to  realty,  personalty,  and  a  mixed  fund,  ib, 
when  the  tenant  for  life  is  sole  next  of  kin,  ib,,  341 
exception  of  persons  who  could  only  be  next  of  kin  if  the 

tenant  for  life  were  dead,  341 
same  rules  apply  in  the  case  of  executory  gifts,  ib, 
when  the  gift  is  to  nearest  of  kin  of  my  family  or  relations,  ib, 
effect  of  words  of  futurity  upon  the  role,  342 
next  of  kin  of  wife  as  if  she  had  survived  husband,  ib. 
gift  to  next  of  kin  of  deceased  person,  343 

in  the  case  of  gifts  to  survivors,  681—686.    See  Survivors. 

to  take,  may  he  altered  by  acceleration,  790 

CLEAE  SUM, 

gift  of,  whether  free  from  legacy  duty,  196 

CLERICAL  ERRORS, 

in  will,  when  they  may  be  corrected,  28 

CODICIL, 

revocation  of  will  by,  48,  745 — 751 
revocation  of,  by  revocation  of  will,  48 
revival  of  will  by,  ib.,  62 — 65 
conditional,  effect  of,  63 
republication  of  will  by,  65 
incorporation  of  will  by,  65 — 69 
entitled  to  probate  alone,  76 
confirming  will,  effect  of,  146 
effect  as  regards  ademption,  167,  770 

COLLATERAL  HEIR, 

devise  to,  in  default  of  heirs,  creates  an  estate  tail,  406,  407 

COLTATERAL  MORTGAGE, 

effect  of,  as  regards  exoneration,  862 

COLLEGE, 

devise  to,  391 

COLONIES, 

land  in,  is  immovables,  1 

probate  in,  effect  of,  80 

whether  doctrine  as  to  superstitious  uses  applies  to,  362 

Mortmain  Act  does  not  apply  to,  390 
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COMMON,  TENANCY  IN, 

what  creates,  402—405.    See  Jom  Tesascy. 

COMMUNITY, 

gifts  to  benefit,  364-366 

COMMUNITY  OF  GOODS, 
law  of,  6 

COMPANY 

may  be  executor,  96 
and  person  execntors  jointly,  ih, 
devise  to,  when  valid,  117,  118 
how  dividends  apportioned,  185 
what  within  Apportionment  Act,  186 
public,  what,  «6.,  453 

incorporated  by  Act  of  Parliament,  what,  453,  454 
right  to  dividends  as  between  tenant  for  life  and  remaindeiman, 
550—553 

COMPENSATION, 

in  case  of  election,  102,  103,  107 

for  determination  of  lease,  ^oes  to  legatee  of  lease,  165 

for  minerab  got  during  life  mterests,  535 

COMPOUND  EVENT, 

when  it  may  be  split,  606 

COMPROMISE, 

power  of  tmstees,  451 

court,  472,  473 

CONCUERENT  AND  SUCCESSIVE  INTERESTS,  395—405 

CONDITION, 

distinguished  from  election,  114,  115 
to  keep  tomb  in  repair,  121 
of  original  applies  to  substituted  legacy,  161 — 163 
continuing,  in  case  of  charitable  gilt,  378 
distinguished  from  trust,  485,  566 
from  limitation,  566 
devise  subject  to  a  proviso,  567 
estate  of  trustees  to  preserve,  ib, 
precedent,  567 — 571 

general  test,  567 

requiring  time  for  performance,  tb. 

involving  consideration,  568 

must  be  fulfilled  though  impossible,  &c.,  ib, 
involving  physical  impossibility  void  in  persoiudty,  ib.,  569 
discharged  by  testator,  569 
contra  bonos  mores  void  in  personalty,  %b, 
requiring  marriage,  i6. 
marriage  with  consent,  ib, 
how  performed,  570,  571 
subsequent,  621—646 

common  law,  subject  to  rule  of  perpetuity,  599 

impossible,  impohtic,  or  ille^l,  or  meffectual,  621 

whether  a  gift  over  is  material,  ib, 

when  void  for  uncertainty,  i6,,  622 
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CONDITION— «w«»nM€d. 
Bubsequent — continued, 

requirmg  consent  of  several  persons  becomes  impossible  by 

death,  of  any,  622. 
consent  of  guardians,  ib. 

not  performed  through  ignorance  takes  effect,  ib, 
unless  the  devisee  is  heir,  ib, 

forfeiting  a  legacy  if  not  claimed  within  a  given  time,  ib, 
what  amounts  to  a  claim,  622,  623 
effectual  without  gift  over  in  realty,  623 
how  far  personalty  follows  the  same  rules,  ib, 
test  of  validity  of,  ib, 
inducement  to  obtain  peerage,  void,  ib. 
change  of  religion,  ib, 
separation  of  husband  and  wife,  ib.y  624 
not  to  dispute  a  will  is  valid,  624 

institute  legal  proceedings,  ib, 

interfere  in  management,  ib, 
to  require  bonds  not  to  marry,  ib, 
rules  for  computing  time,  ib, 

in  restraint  of  marriage,  624 — 627 
applies  to  lawful  marriage,  624 
imposed  on  devisees  for  life  or  in  fee  is  valid,  625 

devisee  in  tail,  ib, 
bad  in  case  of  personalt^r,  ib, 
same  rule  applies  to  a  mixed  fund,  ib, 
and  to  legacy  out  of  proceeds  of  sale  of  land,  ib, 
limitation  till  marriage  is  good,  t6. 
in  partial  restraint  of  marriage  is  good,  626 
restraining  widow  or  widower  from  marrying,  ib, 
restraining  marriage  before  a  certain  age,  ib, 

with  particular  class,  ib, 

'     doctrine  of,  in  terroremy  ib,y  627 

to  what  conditions  it  applies,  ib, 

conditions  in  partial  restraint  of  mai'riage,  ib, 

not  to  dispute  a  will,  ib, 
effect  of  a  g^t  over,  t(. 
residuary  ^t  is  not  a  gift  over,  ib, 

apportionment  of,  ib, 
miscellaneous  conditions,  627 — 630 

requiring  release,  627 

conveyance,  ib,,  628 

as  to  carrying  on  business,  628 

as  to  residence,  ib, 

as  to  education,  ib, 

name  and  arms  clauses,  629 

enter  a  calling,  630 

repugnant,  630—633 

general  restraints  upon  alienation  after  devise  in  fee  are  bad, 

630 
partial  restraints  upon  alienation,  ib, 
restraint  limited  in  time,  631 

upon  alienation  by  mortgage,  ib, 
effect  of  Settled  Land  Act  on,  ib, 
direction  not  to  raise  rents,  ib, 
gift  over  of  absolute  interest  in  personalty  on  alienation,  ib, 

on  alienation  before  time  of  distribution,  ib, 

on  bankruptcy,  632 

if  legatee  dies  intestate,  ib, 

T.W.  3  M 
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OONDrnON-^amiintied. 
repugnant — continued, 

gift  oyer  if  legatee  does  not  dispose  of  hk  interest,  632 
if  no  distribution  made,  ib. 
if  prior  gift  is  void,  f  6. 
altering  devolution,  ib. 
effect  of  death  before  testator,  ib. 
condition  not  to  bar  entail,  633 
estate  tail  cannot  be  determined  in  part,  ib. 

directed  to  cease  as  if  tenant  in  tail  were  dead,  tb. 
absolute  interest  directed  to  cease  as  if  donee  were  dead,  633 
enjoyment  cannot  be  postponed  bevond  twenty-one,  ib. 
if  legatee  embraces  religious  life,  ib. 
forfeiture  on  alienation,  bankruptcy,  &c.,  633—638 
meaning  of  alienation,  633,  634 
effect  on  accrued  income,  634 
do  or  suffer,  t6.,  635 
do  or  permit,  ib. 

if  fund  become  payable  to  or  vested  in  another,  635 
gift  over  on  incumbering,  ib. 
gift  over  on  alienation,  ib. 
attempt  to  sell,  ib. 
if  legatee  deprived  of  enjoyment,  ib. 
attempt  to  cnar^,  ib. 
gift  over  on  anticipation,  636 

execution,  ib. 
legal  disability,  ib. 
insolvency,  ib. 

marriage  may  be  alienation,  ib. 
irrevocable  power  of  attorney,  637 
bankruptcy  before  will,  ib. 
effect  of  annulment  of  bankruptcy,  ib. 
conviction  of  felony,  638 
separate  use,  638—642.    See  Separate  Use. 
restraint    on    anticipation,    642 — 646.      See    AimciPATiON, 

Restraint  on. 
devise  on,  of  paying  debts  does  not  exonerate  personalty,  836, 

837 
devise  on,  of  paying  legacy  may  create  charge,  842 

CONDITIONAL, 

when  will  is,  15,  16 

effect  of  conditional  codicil,  16,  63 

CONFIEMATION, 

of  will  by  codicil,  effect  of,  64,  65,  145 
of  voidable  deed,  114 

effect  of,  as  regards  ademption,  167,  770 

CONGO  FREE  STATE, 
testamentary  law  of,  4 

CONSENT, 

to  exercise  power  of  sale,  440,  441 
of  persons  in  possession  to  sale  of  reversion,  440 
by  infant,  440 

by  tenant  for  life  after  alienation,  441 

bankruptcy,  ib. 
whether  survivor  of  class  can  give,  ib. 
to  investment,  must  be  given  previously,  454 
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CONSENT— cow^ntied. 

to  exercise  of  power  of  advancement,  463 
to  marriage,  condition  reqniring,  569 — 571,  625 
condition  requiring,  how  oischarged,  570,  571 
gift  over,  on  marriage  without,  626,  627 

«*  CONSISTING  IN," 

effect  of  words,  in  restraining  large  words,  225 

CONSTEUCTIVE  TRUST, 

whether  it  passes  under  general  words,  93 

CONSUMABLE  ARTICLES 

cannot  be  given  in  succession,  647 

CONTENTS, 

gift  of  contents  of  desk,  what  it  includes,  208 

CONTEST  WILL, 

condition  not  to,  624 

CONTINGENCY, 
is  devisable,  85 
gift  to  contingent  class  and  class  upon,  distinguished,  573,  574, 

582,  583 
p;ift  upon,  must  be  literally  fulfilled,  574 
unporting  no  more  than  determination  of  prior  estates,  575 
where  it  runs  through  a  series  of  limitations,  578 
not  imported  into  gift  to  a  single  child,  583 

reflected  back  into  constitution  of  ori^nal  class,  ib,,  584,  593,  594 
gift  to  a  class  upon  a  contingency  when  imported  into  the  con  - 

stitution  of  the  class,  593,  594 
where  events  which  happen  include  named  events,  654,  655 
gift  over  upon  death  treated  as,  658 — 660 

coupled  with,  660—665 
attaching  to  original  not  extended  to  substitutional  legatees,  678, 

679 

CONTINGENT  GIFT, 

when  it  carries  income,  181,  182 
interest  on,  164 
See  Vesting. 

CONTINGENT  POWER, 
execution  of,  243 

CONTINGENT  REMAINDERS.    See  Vesting. 
tochildren,  310,  311 
effect  of  Act  of  1877,  312 
not  destroyed  by  rule  in  Shelley^ e  Casey  416 
trustees  to  preserve,  what  estate  they  take,  428, 429,  430 

estate  is  vested,  567 
contingency  referred  to  determination  of  prior  limitations,  575 
to  arise  on  marriage  when  vested,  584 
contingency  running  through  series  of  limitations,  578 
whether  subject  to  rule  against  perpetuity,  599 
characteristics  of,  649 — 652 
of  copyholds,  650 
of  equitable  estates,  ih, 

3m2 
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CONTINGENT  REMAINDEBS— «m/iViu«f. 
diatingaished  from  executory  deyise,  651 

rested  estate  subject  to  tenn,  ih, 
altematire  limitations,  %b,f  652 

CONTINGENT  WILL,  15,  16 

CONTRACT 

as  affecting  testamentary  disposition,  70 — 73 
to  give  by  will,  valid,  70 

land,  ih. 
declaration  of  intention  to  give,  ib, 
specific  performance,  t6. 
to  leave  legacy,  71 
to  leave  share  of  residue,  ib. 
evasion  of  contract,  ib. 
to  leave  money  by  deed  or  will,  ib.  72 
to  appoint,  how  performed,  72 
not  to  revoke  will,  ib. 
not  to  appoint,  73 
to  exercise  general  power,  ib. 
special  power,  1 6. 
to  sell  land, 

effect  on  devise  of  trust  estates,  93 
when  it  adeems  specific  gift,  164,  165 
income  till  completion,  165,  262 
when  it  effects  conversion,  259 — 261 
to  bay  land, 

effect  of,  262 
to  build  house,  ib. 

CONTRIBUTION,  860—866 

owners  subject  to  common  charge,  860 
charge  must  be  apportioned,  861 
effect  of  Locke  king's  Act,  ib. 
debt  mortgaged  with  other  property,  ib. 
primary  and  secondary  securities,  ib.y  861 
charge  and  general  lien,  862 
direction  as  to  contribution,  f  6. 

part  of  incumbered  land  devised  to  incumbrancer,  ib. 
land  subject  to  overriding  liability  granted  to  several,  863,  864 
liability  of  joint  owner  for  improvements,  864 
in  case  of  salvage,  805 

conveyance  of  part  of  mortgaged  land  with  covenant  against 
incumbrances,  t6.,  866 

CONTRIBUTORY  MORTGAGE, 

not  within  power  to  invest  on  mortgage,  453 

CONVENT, 

gift  to,  119,  120 

CONVERSION,  253—264.    See  Ademption. 
I.  What  effects,  253—255 

direction  to  consider  land  personalty,  253 
void  trust  for  sale,  ib, 
direction  to  divide,  1 6. 
discretion  as  to  time,  ib.,  254 
conversion  upon  request,  ib. 
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CONVERSION— «m<tnM«(i. 

I.  What  effects — continued, 

absolute  discretion  in  trustees,  254 
discretion  controlled  by  general  intention,  t ft.,  255 

by  subsequent  limitation,  255 
n.  Wbether  directed  for  all  purposes  of  the  will,  255 — 257 
money  to  be  laid  out  in  land,  255 
realty  sold  to  form  part  of  personalty,  i*6.,  256 
gift  of  residue  of  proceeds  of  sale,  256 
whether  residuary  bequest  passes  proceeds  of  sale  of  realty,  t6. 
direction  to  convert  at  a  certain  time  and  divide,  ih, 
absolute  direction  to  sell,  ih, 
sale  for  certain  purposes,  ih. 
mixed  fund  to  be  converted,  ih.,  257 

when  the  personalty  and  proceeds  of  sale  of  realty  are 
treated  as  separate  funds,  257 
III.  Who  entitled  to  property  converted  but  undisposed  of,  257, 
258 
heir-at-law  and  next  of  kin  are  entitled,  ih, 
proceeds  of  sale  to  be  part  of  personal  estate,  258 
proceeds  of  sale  not  to  lapse,  ih, 

surplus  of  sale  to  be  personalty  and  given  to  executors,  ih, 
money  to  be  laid  out  in  land  results  for  next  of  kin,  ih* 
IV.  How  the  heir  and  next  of  kin  take  property  directed  to  be 
converted,  258,  259 
where  the  object  of  the  conversion  wholly  fails,  ih, 
where  it  fails  partially,  259 
at  what  period  failure  of  object  determined,  ih, 
personalty  laid  out  in  land  goes  to  next  of  kin  as  land,  ih, 
V.  By  events  extraneous  to  will,  259 — 264 
effect  of  a  contract  for  sale,  259,  260 
notice  to  treat,  260,  261 
option  to  purchase,  261 
redemption  money  for  rent-charge,  ih, 
right  to  intermediate  profits,  262 
right  to  interest  on  purchase-money,  ih, 
contract  to  purchase  realty,  ih, 
contract  to  build  a  house,  ih, 
sale  under  statutory  powers,  263 
conversion  by  trustee  in  bankruptcy,  ih, 
sale  under  a  decree,  ih, 
sale  tmder  Partition  Acts,  ih. 
conversion  of  property  of  lunatic,  264 
conversion  into  fee  simple  of  renewable  leaseholds,  ih, 
VI.  Trust  for,  how  it  should  be  exercised,  446 
VTI.  Trust  for,  effect  as  regards  tenant  for  life,  553—655 
VIII.  Of  residue  given  in  succession, 
rules  as  to,  555,  556 
intention  to  give  specific  enjoyment,  656 — 569 

CONVEYANCING  ACT,  1882, 

effect  of  sect.  10  on  gift  over  in  default  of  issue,  660 

CONVICT, 

will  of,  24,  25 

COPYHOLDS, 

devise  of,  since  Wills  Act,  84 
bars  freebench,  ih, 
trust  and  mortgage  estates  in,  91 


902  INDEX. 

COVYELOJJDS^continued. 

ddviso  of  estate  tail  in,  409 

equitable  estate,  effect  of  Land  Transfer  Act,  425 

not  within  the  Statute  of  Uses,  429 

direction  to  sell,  effect  of,  440 

contingent  remainders  in,  650 

who  entitled  in  case  of  escheat,  795 

COEPORATION, 

whether  it  can  take  by  devise,  117,  1 18 
inaccurate  description  of,  268 
bonds,  whether  within  Mortmain  Act,  384 
devise  to,  and  individual,  398 

CORPSE, 

right  to  possession  of  testator^s,  88,  89 
post-mortem  examination,  89 
cremation  of,  89,  90 

CORPUS  OR  INCOME, 

charge  of  annuity  on,  506 — 512 

when  power  to  raise  money  out  of  rents  and  profits  gives  charge 
on  corpus,  834,  835 
See  Capital  and  Inoome;  Tenant  fob  Lefe  and  Remain- 
derman. 

COSTS, 

clause  enabling  trustee  to  charge,  101,  468 

solicitor  attesting  will  to  charge,  120 
against  married  women  restrained  from  anticipation,  646 

COSTS  OF  ADMINISTRATION,  800-^03 

payable  next  after  funeral  expenses,  800,  801 

nave  priority  over  other  costs,  ib, 

testamentary  expenses  include  costs  of  action,  801 

executorship  expenses,  ib. 

effect  of  Land  Transfer  Act,  t(. 

funeral  and  other  expenses,  802 

debts  and  costs  of  proving  will,  t^. 

how  long  fund  should  be  kept,  ib, 

personal  estate  primarily  liable,  ib» 

additional  costs  of  administering  realty  payable  out  of  realty,  ib, 

what  included  in,  «6.,  803 

mixed  residue  bears,  rateably,  803 

liability  of  unappointed  funds,  ib, 

probate  and  estate  duty,  ib, 

COURT, 

ademption  by  order  of,  167 

conversion  by  order  of,  263 

when  it  controls  discretion  of  trustees  as  to  maintenance,  460 

jurisdiction  of,  not  ousted,  468,  469 

administrative  powers  of,  470—475 

when  it  controls  discretionary  trust  for  benefit  of  legatee,  495 — 497 

COUSINS, 

meaning  of,  317,  318 
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COVENANT, 

as  affecting  testamentary  disposition,  70 — 73.    See  GoiTTBAor. 

voluntary,  to  leave  money  by  will  to  charity,  383 

for  renewal  in  lease  under  power,  455 

in  leases,  duties  of  trustees  as  to,  456,  457 

to  settle,  property  preserved  from  lapse  not  within,  785 

OEANWORTH'S,  LOED,  ACT, 

effect  of,  in  allowing  maintenance,  187,  192,  458 

CEEDITOR, 

attesting  wiU,  32 

right  of,  to  be  paid  out  of  intestate's  estate  raises  no  election,  103 

legacy  to,  whether  satisfaction  of  debt,  764 — 767 

bequests  to,  whether  subject  to  lapse,  782 

made  executor,  effect  of,  808 

rights  of,  when  business  carried  on  by  executor,  825  —827 

CEEMATION, 

whether  legal,  89,  90 

CBOPS, 

when  they  pass  with  land,  212 
are  within  Mortmain  Act,  382 
right  of  tenant  for  life  to,  539,  540 

CBOSS-REMAINDEBS, 

when  the  class  to  take  under  is  ascertained,  312 

repeated  operation  of,  667 

implication  of,  739—741.    See  Impuoation. 

CEOWN, 

within  Locke  King's  Acts,  175 

right  of,  in  case  of  escheat,  794 

is  entitled,  in  default  of  next  of  kin,  to  chattels,  795 

when  it  is  entitied  to  residue  not  attempted  to  be  disposed  of,  796. 

See  Escheat. 
debts,  priority  of,  803—808 

CUMULATIVE  AND  SUBSTITUTIONAL  LEGACIES,  158—163 
evidence  that  instruments  meant  to  be  substitutional,  122,  123 
legacies  of  equal  amount  by  the  same  instrument,  158 

of  unequal  amount,  ib, 

by  different  instruments,  t6.,  159 
when  the  instruments  are  substitutional,  159 
or  mere  repetitions,  t6.,  160 
legacies  given  from  same  motive,  161 
liability  of,  to  the  incidents  of  original  gift,  161 — 163 

CUETESY, 

estate  |>ur  autre  vie  not  subject  to,  518 
effect  of  separate  use  upon,  639 

husband  oi  devisee  entitled  to,  where  devise  saved  from  lapse  by 
sect.  33... 785 

CUSTODY  OF  CHILDEEN,  97-100 

CUSTOM, 

evidence  of,  admissible,  124 
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CT  PRE8, 

in  case  of  gifts  to  charity,  367—371.    See  Charity. 

doctrine  of,  as  affecting  perpetuity,  611 — 613 

is  a  rule  of  construction,  611 

applies  to  execution  of  a  power  by  will,  ib. 

the  parent  will  take  an  estate  tail,  when  the  property  will  go  in 

the  course  marked  out,  i7>.,  612 
may  be  applied  to  some  of  a  class  and  to  part  of  the  property 

included  in  a  devise,  612 
applies  though  the  will  gives  joint  estates  tail  to  children,  i6. 
does  not  apply  where  the  property  would  not  go  in  the  oourBe 

marked  out  by  the  testator,  t7>. 
whether  it  applies  where  the  intention  is  to  create  life  estates  for 

ever,  ih, 
does  not  apply  where  estates  in  foe  are  given  to  children,  613 

to  personalty  or  to  a  mixed  fund,  ib* 


D. 

DAMNOSA  HEREDITAS,  115,  116 

DEAD, 

body,  rights  over,  88 — 90 

condition  determining  estate  tail  as  if  tenant  in  tail  were,  633 

absolute  interest  as  if  donee  were,  ib. 

DEATH, 

when  will  speaks  from,  127,  130,  145,  146 
gift  over  on  death  without  heirs  to  collateral,  407,  408 

without  heirs  or  heir  of  body,  408 
without  heirs  after  a  fee,  648 
before  given  age,  656 — 658 
in  case  of  death,  658—660 
on  death  coupled  with  contingency,  660 — 665 
before  testator,  effect  on  substitutional  gift,  670—672 

date  of  will,  effect  on  substitutional  gifts,  672 — 675 
operation  of  gift  over  where  legatee  dies  before  testator, 

691,  692 
gift  over  on  death  befoi-e  legacy  payable,  693 — 696 
before  legatee  entitled,  696,  697 
actual  receipt,  697 — 699 

unmarried  and  without  issue,  700,  701 

without  children,  705 

without  leaving  issue,  705,  706 

without  having  a  child,  707. 

without  issue.    See  Death  without  Issue. 

DEATH  WITHOUT  ISSUE, 

influence  of  gift  over  upon,  upon  the  prior  estate, 
in  the  case  of  realty, 

effect  of,  on  prior  devise  in  fee,  407 

on  prior  devise  for  life,  413,  711 
on  the  rule  in  Shelley's  Case,  419,  423 
in  the  case  of  personalty, 

on  a  bequest  to  A  lor  Ufe,  477 

to  A  for  life,  then  to  the  heir  of  his  body,  ib, 

to  A  and  his  issue,  478,  479 

to  A  for  life  and  then  to  his  issue,  479 
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DEATH  WITHOirr  IBSVE^cmtinued. 

devise  of  reversioii  on,  whether  vested,  576 
provision  of  Contingent  Eemainders  Act  as  to,  650 

Conveyancing  Act,  1882,  s.  10... 660 
when  the  defeasibility  will  be  limited  within  a  certain  period, 

660—665.    See  Gifts  Over. 
construction  of  gift  over  on,  708 — 715 

at  what  time  the  failure  must  take  place  where  it  is  confined 

within  a  certain  time,  708 
where  the  devise  ovor  is  to  persons  then  living,  ib. 
effect  of  sect.  29  of  Wills  Act  on,  ib, 
death  without  issue  male  is  within  the  Act,  709 
the  section  does  not  apply  to  heirs  of  the  body,  tb. 
in  what  cases  the  referential  construction  of,  will  be  adopted,  in 
the  case  of  realty,  709—715 

where  the  gift  over  is  in  default  of  such  issue, 
after  limitations  in  tail,  709 

to  children  in  fee,  ib, 
intention  that  children  were  to  take  in  tail,  ib.,  710 
after  limitations  for  life,  710 

giving  first  son  a  life  interest  and 
other  sons  estates  tail,  ib. 
the  word  such  is  inaccurately  used,  f6.,  711 
where  the  gift  over  is  in  default  of  issue  merely, 
following  gifts  in  fee  or  in  tail,  711 
to  some  of  the  issue,  ib,,  712 
where  the  limittitions  to  issue  are  contingent,  712 
after  limitations  to  issue  without  words  of  inheritance 
before  the  Wills  Act,  ib. 
in  the  case  of  personalty,  712 — 715 

after  gifts  to  children  absolutely,  712 

when  the  gifts  to  children  are  contingent,  713 

limitation  to  some  of  class,  gift  over  on  failure  of  whole 

class,  ib,j  714 
death  without  issue  living  at  death,  714 
after  gift  to  parent  and  children  jointly,  715 
gifts  over  before  the  Wills  Act,  ib. 

DEBENTURES,  DEBENTUEE  STOCK, 

when  debentures  pass  as  debenture  stock,  143 

shares,  ib, 
whether  within  Mortmain  Act,  384 

DEBTOR 

appointed  executiOr,  evidence  to  support  gift  of  debt,  135 

gin  to,  whether  subject  to  lapse,  782 

release  of,  808 

made  executor,  effect  of,  809 

DEBTS, 

gift  in  satisfaction  of,  raises  election,  102,  103 

of  a  third  person,  release  of,  may  raise  election,  109 

gift  of  particular,  is  specific,  152 

gift  of,  when  adeemed,  166,  167 

are  profits  of  year  when  paid,  185 

interest  on  legacy  in  satisfaction  of,  190 

bequest  of,  meaning  of,  203 

book,  ib, 

general  direction  to  pay,  executes  general  power,  242 

whether  it  executes  it  pro  tanto  only,  245 
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DEBTS- cotitiutied. 

direction  to  pay,  effect  of,   on  estates  of  trustees,  429.      See 

Tkustees,  Estates  of. 
char^  of,  whether  it  gives  executors  a  power  of  sale,  442 — 44d 
inquiry  by  purchaser  as  to,  448 

payment  of,  authorised  by  power  of  advancement,  464 
gift  to  pay  non -existing,  494 

effect  of  trust  to  pay,  where  otherwise  paid,  565,  616 
accumulation  for  payment  of,  whether  void  for  perpetuity,  602, 613 

excepted  from  Thellusson  Act,  614 

devise  after  pajrmont  of,  is  vested,  651 

satisfaction  of,  by  legacies,  764—767.    See  SATlSFACTlOir. 

gift  of,  to  debtor  may  lapse,  781 

priority  of, 

priorities  now  abolished,  803 

priority  under  statutes,  804,  805 

old  rules,  804,  805 

1.  Debts  due  to  Grown  by  record  or  specialty,  805 

what  is  a  Crown  debt,  ib, 
surety  paying  Crown  debt,  ib, 

2.  Debts  naving  priority  by  statute, 

officers  of  savings  banks,  806 

3.  Registered  judgments, 

surety  who  pays  judgment,  ib. 
what  are  judgments,  ib. 

4.  Judgments  against  executors, 

must  be  signed  before  order  for  administration,  ib. 
priority,  inter  «e,  807 

5.  Statutes  and  recognizances,  ib. 

6.  Debts  by  specialty  and  simple  contract,  i6. 

incumbents'  dilapidations,  ib. 
simple  contract  debt  to  Crown,  ib. 

7.  Money  of  wife  lent  to  husband,  ib. 

8.  Voluntary  bonds  and  covenants,  ib. 

effect  of  assignment  for  value,  808 

9.  Literest  on  debts,  not  carrying  interest,  ib. 

directions  for  payment  of,  824 

what  debts  mcludod,  ib. 

effect  as  regards  Statute  of  Limitations,  ib. 

what  charge  of  debts  includes,  ib. 

debts  due  at  a  particular  time,  ib. 

direction  to  pay  debts  of  another,  ib, 
partnership  debts, 

rights  of  creditors  against  deceased  partner,  825 
debts  incurred  by  executor, 

estate  not  liable  to  creditor,  825 

creditor  entitled  to  benefit  of  executors*  indemnity,  ib.,  826 
foreign  creditors, 

foreign  creditor  claiming  here  subject  to  lex  fori,  827 

foreign  assets  administered  according  to  lex  fori,  ib. 

order  of  assets  for  payment  of,  828 — 832.    See  Assets. 
charge  of,  how  created,  832—835.    See  Charge  of  Debts. 
legacy  in  satisfaction  of,  has  no  priority,  816 

DECIDE  QUESTIONS, 

power  of  trustees  to,  468,  469 

DECLAEIATIONS  OF  TESTATOE.    See  Evidenoe. 
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DECREE, 

sale  under,  effect  of,  upon  converaion,  263 

DEDUCTIONS, 

free  from,  effect  of  gift,  194,  195 

DEED, 

when  it  may  take  effect  as  a  will,  13,  14.    See  Title  Deeds. 
confirmation  of  yoidable,  1 14 

DEFAULT  OF, 

such  issue,  devise  in,  is  remainder,  576 

deyise  in,  persons  to  take  under  prior  limitations  when  it  is 
remainder,  651 

DEFAULT  OF  HEIRS, 

devise  in,  to  collateral  heir,  407,  408 

DEFAULT  OF  ISSUE.    See  Death  without  Issue. 

DEFEASIBILITY, 

period  of,  when  restricted  in  gifts  over  upon  death  coupled  with 
contingency,  661 — 665.    See  Gifts  Over. 

DEFECTIVE  EXECUTION 
of  power  not  aided,  88 

DELEGATION 

of  testamentary  power,  16,  26 
of  power  to  appomt  executor,  95 

DELUSION, 

effect  of,  on  testamentary  capacity,  18,  19 

DEMONSTRATIVE  LEGACIES, 
what  are,  148 

gift  of  money  out  of  stock,  151 
charge  upon  a  particular  fund,  i6. 
gift  of  money  invested  in  a  particular  way,  152 
direction  to  pay  out  of  a  particular  fund,  153 

DEPARTMENT  OF  SCIENCE  AND  ART 
may  take  land  by  devise,  393 

DEPENDENT  RELATIVE  REVOCATION,  42-45 

DEPOSIT  WITH  FIRM, 

power  to,  effect  of  change  of  firm,  454 

DESCENDANTS, 
meaning  of,  322 

DESCRIPTION, 

what  evidence  admissible  to  identify,  127 — 134 
of  society,  128 

person  fully  answering,  ib,,  129 
of  estate  by  name,  1 29 
things  solcl  and  repurchased,  130 
several  persons  answering,  131 — 133 
name  and  description  followed  by  name,  133 
several  things  answering,  134 
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DESCGaiPTION-^xmitnufti. 
of  things.  138-147 

property  exactly  answering  description  alone  passes,  138 
reference  to  occupation,  ih. 

to  title  by  which  lands  derived,  ib, 

to  county,  139 
lands  at  or  near  A,  ib, 
property  in  a  street,  ib. 

held  under  lease,  ib, 
part  inaccurate,  140,  141 
inconsistency,  140 
name  followed  by  occupation,  ib. 

locality,  ib. 
devise  of  freehold  farm,  ib, 
leading  words  of,  what  are,  141 
nothing  to  answer,  ib. 
specific  bequests,  141,  142 
nght  of  selection  by  legatee,  142 
gift  of  what  legatee  selects,  ib, 
cases  of  inaccurate  specific  gifts,  143 
thing  sold  before  date  of  will,  144 
thing  never  belonging  to  testator,  145 
thing  sold  where  similar  thing  has  been  bought,  ib. 
gift  of  thing  intended  to  be  purchased,  ib. 
use  of  present  tense,  ib.,  146 
word  now,  146 
of  persons,  265 — 271 

person  to  take  under  may  depend  on  future  act,  69 
.   individual  must  be  known  to  testator,  265 
society  known  to  be  defunct,  ib. 
knowledge  of  facts  material,  266 
person  fully  answering  description,  ib. 
nojone  answering  description,  267 
instances  of  inaccurate  description,  ib, 
name  right,  description  wrong,  268 
name  wrong,  description  rieht,  ib. 
conflict  between  name  and  description,  ib.,  269 
description  may  give  motive,  269 
reference  applicable  to  two  persons,  ib.,  270 
effect  of  blanks,  271 
gifts  to  persons  filling  a  character,  271 — 283 

DESTRUCTION 

of  will  or  part  of  will,  42—44,  64 
of  signatures,  49,  50 

DEVISABLE, 

what  is,  83—90 

dower,  84 

copyholds,  ib. 

freebench,  ib. 

land  liable  to  escheat,  ib.,  85 

possibility  of  reverter,  85 

contingency,  ib. 

title  by  possession,  ib. 

right  to  sue  in  testator's  name;  ib. 

property  held  in  joint  tenancy  is  not,  ib. 

trusts,  92,  93 

estate  pur  autre  vie,  521 


INDEX.  909 

DEVISE 

of  land  is  specific,  though  it  be  residuary,  153 

on  trust  for  sale  and  division  is  specific,  ib» 

carries  rents,  180 

by  general  words,  228.    See  Eesidxte. 
when  class  ascertained  in  case  of,  310 — 313 

DEVISEE, 

who  may  be,  117 — 121 
corporations,  117 
trade  union,  ib, 
voluntary  association,  ih.,  118 
aliens,  119 
felons,  ib, 
attesting  witnesses,  ib.,  120 

DEVOLUTION  OP  TRUSTS  AND  POWEES,  434—438 
I>ower  coupled  with  interest  and  bare  power,  434 
power  annexed  to  office,  %b,,  435 
disclaimer  by  devisee  in  trust,  435 
effect  of  21  Hen.  Vni.  c.  4,  ib. 

Conveyancing  Act,  1882,  ib. 
power  coupled  with  duty,  436 
effect  of  O^tee  Act,  1893,  ib.y  437 
powers  by  implication,  437 
whether  executor  of  executor  can  exercise,  ib. 
bare  power  to  named  person,  ib, 
power  to  several  and  their  heirs,  ib. 
effect  of  Conveyancing  Act,  1881,  ib.,  438 
when  devisee  of  sole  trustee  can  execute  trast,  438 

DEVOLVE, 

effect  of  word,  on  distribution  per  stirpes,  302 

DIE  WITHOUT,  &c.    See  Death  Without,  &o. 

DILAPIDATIONS, 

debt  of  incumbent  for,  priority  of,  807 

DIEEOTION 

to  pay  debts  exercises  power,  242 

to  convert,  what  amounts  to,  253—255 

to  buy  annuity,  500,  501 

to  pay  debts,  effect  of,  in  creating  a  charge  upon  realty,  832 

DISOLATMEB 

of  onerous  legacy,  115,  116 
by  trustee,  effect  on  powers,  435 

DISOBETION 
of  trustees 

to  convert  when  controlled  by  context,  253,  254,  256 

to  apply  to  charity  and  other  purposes,  369,  376,  387 

to  distribute  to  charity  not  interfered  with,  377 

to  invest  in  land,  effect  on  gift  to  charity,  381 

to  build  or  apply  in  charity,  387 

to  select  charities,  ib, 

to  convert,  how  it  should  be  exercised,  450,  451 

large,  as  to  investment,  453 

effect  of,  as  to  maintenance  on  father's  rights,  459 
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DISOBETTON— con<tnu«d. 
of  trustees — continued. 

how  far  eourt  will  control,  460,  461 
power  in  nature  of  a  trust,  461 
improper  exercise  of,  462 
effect  of  administration  action  on,  ih. 

judgment  in  action  on,  ih, 
discretion  of  tenant  for  life,  ib, 
effect  of  payment  into  court,  ih, 
gift  to  parent  for  sell  and  children,  491 — 493 
for  benefit  of  individuals,  495 — 497 
to  apply  as  they  think  fit  is  void,  495 
for  benefit  of  A  may  give  absolute  interest,  ib, 
equivalent  to  power  to  advance,  ih. 
to  apply  money  for  benefit  of  A  when  valid,  ib, 
protected  life  interests,  ib.,  496 
mcome  for  benefit  of  a  class,  496 
power  to  select  members,  497 
duration  of  discretion,  ih. 
income  due  before  discretion  arises,  ib, 
to  apply  income,  effect  on  vesting,  687 
whetner  it  gives  interest  by  implication,  738 

DISPOSE  OP, 

gift  over,  of  what  legatee  does  not,  648 

DISPOSING  POWER, 
what,  248 
may  give  absolute  interest,  481 

DISPOSITION 

by  testator  of  property  not  his  own,  102 — 113.    See  Electiok. 
power  of,  superadded  to  an  absolute  interest,  481,  482 

a  life  interest,  482 
powers  of  management  and,  distinguished,  730,  731 

DISPUTE  WILL, 

condition  not  to,  624 

DISSENTEBS, 

position  of,  as  regards  charitable  gifts,  359 

DISTRESS. 

annuitant  has  right  of,  498 

power  of,  does  not  give  priority,  846 

DISTRIBUTION 

per  capita  and  pe7'  stirpes^  300 — 305 

gift  to  children  of  several  parents  goes  per  capita,  300 
several  and  their  issue,  301 
surviving  children  and  their  issue,  ib. 
direction  that  parents  and  children  be  classed  together,  ib. 
what  sufficient  for  distribution,  per  stirpes,  ib.,  302 

the  word  **  respective  "  has  a  distributive  force,  302 
force  of  the  word  **  devolve,"  ib, 
effect  of  a  direction  to  distribute  per  stirpes,  tb, 
whether  the  distribution  will  be  per  stirpes  thronghoiit, 
303 
gift  to  parents  for  life  and  then  to  their  children,  ib. 
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DISTEIBUnON— conWnucd. 

per  capita  and  per  stirpes — continued. 
substitutional  gifts,  304 
how  the  stirpes  are  to  bo  ascortained,  t6.,  305 
descendants  take  per  capita,  322 
relations  take  per  capita,  325 

gift  to  femilies  of  A  and  £  goes  to  children  of  A  and  B  per 
capita^  328 
when  gift  over  limited  to  time  of,  661 — 665 

DISTRIBUTION,  WORDS  OF, 
superadded  in  case  of  realty, 

in  devise  to  A  and  the  heirs  of  his  body,  410 
A  and  his  issue,  412 

A  for  life,  remainder  to  his  heirs,  418, 419 
A  for  life,  remainder  to  his  issue,  423,  424 
superadded  in  case  of  personalty, 

bequest  to  A  for  life,  remainder  to  his  heirs,  477 

DISTRIBUTIONS,  STATUTE  OF, 
effect  of  a  reference  to,  335 — 337 

whether  it  regulates  the  proportions  as  well  as  the  persons,  336,  337 
what  are  advances  under,  771 

DISTRICT  FUND, 

bonds  charging,  not  within  Mortmain  Act,  384,  385 

DIVESTING,  652—667.    See  Gifts  Over. 

DIVIDE, 

direction  to,  does  not  convert,  253 

does  not  give  power  of  sale,  442 

DIVIDENDS, 

when  capital,  when  income,  184,  185 

apportionment  of,  between  specific  and  residuary  legatee,  185, 186 

between  tenant  for  life  andTemainderman,  550 

DIVISION, 

gift  over  on  death,  before  division  of  estate,  699 

DIVORCE. 

effect  of,  on  gift  to  wife,  271,  272 

on  gift  to  A  if  unmarried,  272 

on  gift  to  wife  so  lon^  as  unmarried,  ih, 

on  tenancy  by  entireties,  405 

DOMESTIC  ANIMALS, 
gift  for  benefit  of ,  121 
when  charitable,  355 
when  not  void  for  remoteness,  600 

DOMESTIC  SERVANTS, 
meaning  of,  273,  274 

DOMICILE, 

Scotchman  acqidnng  English,  effect  on  will,  4 
will  of  personalty  ^vemed  by,  4,  5 
rules  for  ascertamin^,  7 — 12 
independent  of  allegiance,  7 
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DOMICILE- continued. 

domicile  in  country  that  ignores  domicile,  7 

of  ori^n,  ib, 

of  children »  16. 

of  lunatic,  8 

of  married  woman,  ib, 

of  soldier,  t6.,  9 

of  choice,  9 — 12 

in  China,  Turkey,  9 

of  ambassador  and  peer,  10 

residenoe  for  health,  ib. 

permanent  residence,  1 1 

mtention  to  return,  ib. 

two  residences,  ib. 

Domicile  Act,  12 

how  it  affects  revocation  of  will  by  marriage,  40 

when  it  governs  legitimacy  of  children,  2SS,  285 

DOWER 

barred  by  devise,  84 

estate  j>iir  autre  vie  not  subject  to,  518 

right  of  widow  when  barred, 

by  provision  made  by  settlement,  791 
provision  in  lieu  of  dower,  ib.,  792 
effect  of  Dower  Act,  793 
provision  by  will  in  lieu  of  dower,  ib. 

legacy  in  satisfaction  of,  has  priority,  846 

DOWNWARDS, 

gift  to  children  from  A,  includes  A,  297 

DUPLICATE  WILL, 

effect  of  destruction  of,  51 

DURATION 

of  power  of  sale,  446 — 448 
of  trust  for  sale,  448,  449 
of  discretionary  trust,  497 
of  annuities,  502—506 

DUTIES,  194—197 


E. 

EASEMENT, 

what  words  will  pass  an,  218 
right  of  way  and  light,  16. 

EDIFICATION, 

gift  for  purpose  of,  353,  363 

EDUCATION 

of  children,  directions  as  to,  100 
gifts  for  advancement  of,  354 — 356 
annuity  for  maintenance  and,  505 

EFFECTS, 

meaning  of,  205,  206 

does  not  include  realty,  222 
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EJU8DEM  GENERIS, 

dootrine  of,  205—207,  225—227 

ELDEB  AND  YOUNGEE, 
meaniDg  of,  278—283 
primd  facie  refers  to  birth,  278 
may  mean  only  child,  279 

at  what  time  the  class  is  to  be  ascertained,  279,  280 
in  what  cases  elder  son  means  son  taking  the  estate,  281 — 283 
under  what  title  a  son  must  take  the  funilj  estate  in  order  to  be 

ezduded,  282 
where  elder  son  entitled  to  portion,  283 

ELDEST  MALE  ISSUE, 
deyise  to,  412,  413 

ELDEST  SON, 

gift  to  A  and  his,  406,  413 

when  used  as  a  word  of  limitation,  414 

ELECmON,  102—116 

I.  Equitable  doctarine  of  election. 

A.  General  principles, 

when  it  arises,  102 

must  be  for  or  against  whole  instrument,  %h. 

may  be  confined  to  some  particular  gift,  ih, 

property  may  be  contingent  or  reversionary,  103 

rights  ascertained  at  death,  ih, 

deriyatiye  title  bound,  ih» 

what  property  applicable  to  compensate,  t6.,  104 

case  of  appointment  under  power,  104,  105 

inyaUd  appointment,  whether  made  good,  106 

appointment  with  inyalid  restrictions,  ih, 

no  election  if  no  free  disposable  property,  ib. 

substitutional  appointments,  ih. 

no  election  between  two  clauses  of  same  will,  ih. 

disappointed  lefi;atee  has  rijgpht  of  action,  ih, 

effect  of  death  before  election,  107 

compensation  apportioned,  ih, 

recoyery  of  sums  receiyed  before  election,  xh, 

B.  Election  arising  under  wills, 

testator  must  giye  away  what  is  not  his  own,  ih, 

erroneous  belief,  ih,,  108 

reyocation  of  settiements,  108 

general  words  limited  to  testator's  own  property,  %b, 

where  testator  has  no  interest  in  property  giyen  away, 

ih.,  109 
where  testator  has  an  interest,  109,  110 
-widow's  dower  and  free-bench,  110 
when  heir  put  to  election,  ih,.  111 
foreign  heir,  111 
0.  How  election  made, 

right  to  full  information,  HI,  112 
election  by  conduct,  112 
on  behalf  of  infants,  ih, 
lunatics,  ih, 
election  by  married  women,  113 
II.  Election  to  confirm  inyalid  deed. 

election  by  married  woman  to  confirm,  1 H 

T.W.  3  K 
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ELECTION— continued. 

III.  Election  by  express  direction. 

distinguisned  from  equitable  election,  114 
performance  of  condition  by  married  women,  115 

lunatic,  tb. 
lY.  Election  between  onerous  and  beneficial  gifts. 

legatee  may  reject  one  of  several  separate  gifts,  115 
legatee  may  not  reject  part  of  residue,  ift.,  116 
intention  that  legatee  to  take  all  or  none,  116 
See  Sblection. 
Y.  Evidence  in  case  of,  134 

EMBLEMENTS, 

when  devisee  takes,  212 

right  of  tenant  for  life  as  to,  539,  540 

EMPLOYES, 
gifts  to,  273 

ENDOW 

a  charity,  gift  to,  388,  393 

**  ENJOYED," 

gift  of  house  as  enjoyed  by  A,  218 

ENJOYMENT, 

specific,  by  tenant  for  life,  556 — 558.    See  CoNYBBSioir. 
legatee  having  vested  interest  is  entitled  to,  at  twenty>one,  61 8 

ENLARGE, 

gift  to,  charitable  institution,  386 

ENTAIL, 

effect  of  direction  to,  726 

ENTIRETIES, 

tenancy  by,  how  created,  405 

•'  ENTITLED," 

meaning  of,  in  clause  of  exclusion,  281 

gift  over  upon  death  before  becoming,  694 — 697 

meaning  of,  in  shifting  clauses,  716 

ENTRIES 

of  advances  in  testator's  ledger  when  binding  on  legatee,  777 

ENUMERATION 

of  particulars,  effect  of, 

in  makinj^  gift  specific,  154,  155 

in  restricting  large  words,  225 

in  giving  tenant  for  life  specific  enjoyment,  556,  557 

EN  VENTRE, 

child,  293,  294,  297,  298,  414,  574.    See  Child  en  Yentre. 

EQUITY 

to  settlement,  not  out  of  property  held  by  entireties,  894 

EQUIYOCATION,  131—134 
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EEASUBES 

in  wiD,  37—39 
reyoking  effect  of,  44 

ESCHEAT 

for  felony  abolished,  26 

will  of  lands  liable  to,  84,  85 

whether  it  reunites  freeholds  with  manor,  214 

who  entitled  in  case  of,  794 

effect  of  Intestates'  Estates  Act,  1884,  i6.,  795 

ESTABLISH, 

gift  to,  a  charity,  387 

ESTATE, 

at  A  and  of  A,  what  passes  under  devise  of,  129,  139 
when  it  will  pass  realty,  220—223 

ESTATE  AND  POWEB, 

distinguished,  434,  439,  481—483 

ESTATE  DUTY, 

how  j^yable,  194—196 
on  jointure,  how  borne,  544 

ESTATE  FOR  LIFE.    See  Lifb  Estates. 

ESTATE  PUR  AUTRE  VIE,  518—527 
how  created,  518 

not  subject  to  dower  or  curtesy,  %b, 
goyemed  by  analogy  of  estates  in  fee,  ih, 
remainders  in,  are  expectances  only,  ib, 
limitations,  how  construed,  519 
powers  of  absolute  owners  oyer,  ih, 
not  entailable,  ih, 

difiposition  of  quasi  estate  tail,  519 — 521 
not  within  Statutes  of  Wills,  521 
made  devisable  by  Statute  of  Frauds,  ih, 
effect  of  Wills  Act,  s.  3,  ih, 
whether  qucLsi  estate  tail  devisable,  522 
devolution  of,  523 
heir  took  as  special  occupant,  ih, 
general  and  special  occupant,  524 
effect  of  Statute  of  Frauds,  t6. 
how  special  occupant  found,  ih.^  525 
effect  of  intestacy  before  administration  granted,  526 
Wills  Act,  s.  6... 52 7 

ESTATE  TAIL, 

devise  to  several  and  heirs  of  their  bodies,  399 
heirs  used  as  equivalent  to  heirs  of  the  body,  406 
devise  to  several  and  their  heirs  successively,  ih, 
effect  of  gift  over  in  default  of  heirs  to  a  collateral  heir,  t6.,  407 

of  issue  on  prior  devise  in  fee,  407 
words  of  limitation  proper  to  pass,  409 — 413 

devise  of  copyholds  to  A  and  heirs  of  his  body,  409 

heirs  of  the  Dody  or  issue,  ih. 

special  estate  tail,  how  created,  ih, 

heirs  male,  heirs  lawfully  begotten,  ih, 

effect  of  words  of  limitation  superadded,  410 

3n2 
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BSrCATE  TAJL—ctrnHnued. 

words  of  limiUtioii  proper  to  pass — continued, 

effect  of  words  of  aUtribalion  sapendded,  410 

"  tlie  elder  son  to  be  preferred  to  the  youncer,'*  ib. 

the  heirs  of  the  body  most  be  the  heirs  of  tne  ancestor,  tb. 

heirs  of  the  body  of  the  wife  and  heirs  on  the  body  of  the  wife 

begotten,  f6.,  411 
limitation  to  heirs  of  body  of  persons  who  may  marry,  411 
derise  to  A  or  the  heirs  of  his  body,  ib. 
devise  to  a  man  or  his  heirs,  ib. 
when  heir  equivalent  to  heir  of  the  body,  ib, 
"  next  heir  male,*'  f6.,  412 

devise  to  A  and  his  issue  passes  an  estate  tail,  412 
effect  of  words  of  distribution,  ib. 
devise  to  several  and  their  issue  and  their  heirs,  tft. 
by  the  operation  of  the  rule  in  WiUfs  due,  ib.    See  Wild's  Case. 
devise  to  sons  in  sucoomuon  of  A,  413 
by  the  operation  of  the  rule  in  Sht^Uey^a  Case,  415 — 424.    See 

Shelley's  Case. 
words  creating,  in  realty  give  absolute  interest  in  personalty, 

476,477 
cannot  be  created  in  an  annuity,  500 
pur  autre  vie,  disposition  of,  519^521 

whether  devisable,  522,  523 
limitations  after,  not  void  for  perpetuity,  601,  602 
by  the  operation  of  the  ey  pris  doctrine,  611— -613 
condition  against  marriage  annexed  to,  void,  625 

barring,  633 
to  determine,  t(. 
gift  over  of  personalty  after,  618 
by  implication  from  gift  over  in  default  of  issue,  715,  732 

See  Tenant  in  Tail. 
lapse  in  relation  to,  752 

ESTATES  OF  TBUSTEES,  425—433.    See  Tkustees. 

ESTOPPEL, 

when  operates  against  tenant  for  life,  546,  547 

ET  CETERA, 

what  it  passes,  225 

EVEBY, 

effect  of,  in  a  direct  gift,  399 

EVIDENCE 

that  instrument  testamentary,  14,  15 

as  to  what  will  consists  of,  36 

as  to  date  of  alteration,  37,  38 

how  far  admissible  where  words  are  obliterated,  39,  44,  45 

of  intention  to  revoke,  43 

where  there  are  two  testamentary  instruments,  46 

of  contents  of  lost  will,  51,  52 

of  trust,  when  admitted,  73 — 75 

of  eeoret  trust,  ih. 

required  for  probate,  79 

declaration  as  to  execution  not  admissible,  ib,,  80 

what  admissible  to  construe  will,  122—134 

probate  conclusive  as  to  what  will  is,  122 

when  original  will  may  be  looked  at,  ib. 
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EVIDENCE— co»<t«M€</. 

what  admissible  to  construe  will — continued, 
words  omitted  or  inserted  by  mistake,  122 
as  to  substitutional  charact^  of  instruments,  ib,,  123 
blanks,  123 
patent  ambiguity,  ib, 
words  defined  by  statute,  124 
ordinary  words  with  technical  meaning,  t6. 
ordinary  words  used  incorrectly,  ib,,  125 
how  far  surrounding  circumstuices  admissible,  125,  126 
value  of  testator's  property  irrelevant,  126,  127 
effect  of  s.  24  of  Wills  Act,  127 
evidence  as  to  objects  and  subjects  of  gift,  ib.,  128 
old  will,  when  admitted,  128 
evidence  to  identify  charity,  t(. 
where  someone  satisfies  description,  ib,,  128 
description  of  estate  by  title,  129 
subsequent  additions  to  estate,  ib, 
gift  of  thing  which  is  sold  and  another  bought,  130 
evidence  as  to  powers  vested  in  testator,  ib,,  131 
equivocation  as  to  persons,  131 — 133 
gift  to  two  children  when  there  are  four,  133 
full  description  followed  by  name,  ib, 
where  there  are  several  possible  antecedents,  ib, 
equivocation  as  to  things,  134 
to  rebut  presumptions,  134 — 137 

where  person  trustee  on  face  of  will,  134 

in  cases  of  election,  ib, 

legacies  to  same  person  by  different  instruments,  135 

same  instrument,  ib, 
to  support  executor-debtor's  title,  ib, 

executor's  title  to  residue,  136 
in  cases  of  satisfaction  and  ademption,  ib,,  137 
ademption  of  legacy  given  for  a  purpose,  137 
where  testisttor  gives  wliat  he  has  not,  144 

EXCEPTION 

of  property  out  of  devise,  what  it  includes,  146 
out  of  residue,  233 
subject  to  power,  251 
out  of  devise  in  fee,  passes  fee,  408 
from  class  of  next  of  kin,  336,  338,  341,  793,  794 

EXCESS, 

directions  in,  of  power  rejected,  105 

EXCHANGE, 

before  date  of  will  of  thinff  specifically  given,  effect  of,  144 
power  of,  whether  inserted  in  settlement,  730 

EXCLUSION, 

clauses  of,  280,  281 

of  heir,  effect  of,  258,  380,  794 

from  being  next  of  kin,  336,  341,  793,  794 

EXECUTION 

of  testamentary  power,  2,  3 

of  will,  29 

of  power  not  aided,  88 

of  powers,  239—262.    See  Gbnebal  Powers  ;  Special  Powebs. 

of  trusts,  gift  over  on  death  before,  699 
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EXECUTOR,  EXECUTOBS, 
attesting  will,  32 

will  appointing,  entitled  to  probate,  76 
appointed  by  foreign  will,  powers  of,  78 
ngnt  to  custody  of  corpse,  88,  89 
appointment  ox,  95 
ox  domicile  may  receive  assets,  i(. 
delegation  of  power  to  appoint,  ib, 
effect  of  appomting  company,  i6. 
appointment  of  oompany  and  person,  ib. 
married  woman  may  be  executrix,  ib, 
appointed  by  several  instruments,  96 
according  to  tenor,  t  (.,  97 
debtor  appointed,  evidence  of  intention,  135 
title  to  residue,  evidence  to  support,  136 
interest  on  legacy  to,  189 
when  they  take  fee  of  real  estate,  223,  426 
appointed  **  of  my  property  *'  take  realty,  223 
appointment  of,  whether  it  executes  general  power,  242 
wnether  appointed  fund  passes  to  executors  as  such,  245 
gifts  to,  347-^49 

gift  to  A  or  his,  does  not  go  to  next  of  kin,  347 
gift  to,  in  respect  of  office,  ib, 
what  is  an  acceptance  of  the  office,  ib, 
legacy  for  services,  348 

when  the  executor  is  entitled,  though  he  does  not  act,  ib. 
used  as  a  word  of  limitation  of  realty  and  personalty,  406,  476 
gift  to,  whether  beneficial  or  in  trust,  476,  486,  487 
land  vests  in,  425,  426 

devolution  of  power  annexed  to  office,  434,  435 
effect  of  direction  to,  to  sell  lands,  439 

copyholds,  440 
charge  of  debts  on  land  gives,  power  of  sale,  443 — 446 

Sower  of,  over  personally,  450 
uties  under  trust  to  convert,  ib.,  451 
power  to  compromise,  451 
lease  by,  455 
power  to  carry  on  business,  457 

Sower  to  appropriate  legacies,  464 — 466 
uration  oi  annuity  to,  for  his  trouble,  505 
whether  gift  to,  is  ^t  to  a  class,  787 
when  they  take  residue,  undisposed  of,  796 — 799 
effect  of  Executors  Act,  796 
contrary  intention,  ib. 
Act  does  not  apply  where  residue  is  expressly  given,  797 

where  there  are  no  next  of  Hn,  i5. 
they  do  not  take  lapsed  or  void  legacies,  ib. 
nor  residue  given  on  trust,  ib, 
nor  when  they  are  treated  as  trustees,  ib. 
nor  where  there  is  an  intention  to  dispose  of  the  residue  not 

carried  out,  798 
legacy  to  a  sole  executor  makes  him  trustee,  ib, 
unless  the  legacy  can  be  accounted  for  as  an  exception  out  of 

a  larger  ^t,  799 
equal  legacies  to  several  executors  make  them  trustees,  ib, 
effect  of  unequal  legacies,  ib, 

legacy  to  one  for  his  trouble  converts  all  into  trustees,  ib, 
executors  appointed  for  special  reasons  te^e  on  trust,  ib, 
right  to  prefer  creditors,  809,  810 
ri^t  to  retain  their  own  debt,  810—817 
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BXBCUTOE,  EXECUTOES— con«7iw«c?. 

rights  as  regards  debts  incurred  for  estate,  825,  826 
legacy  to,  luui  no  priority,  816. 

EXECUTOESHIP  EXPENSES, 
meaning  of,  801 

EXECUTORY  DEVISE, 

how  the  class  to  take  under,  is  fixed,  310 — 313 
when  void  for  remoteness,  597 
distingaished  from  contingent  remainder,  649 — 652 
See  Gifts  Over,  Divesting. 

EXEOUTOBY  TRUSTS,  725—731 

direction  to  secure  for  A  and  his  family,  326 

for  A  and  her  children,  how  executed,  396 

whether  children  take  jointly  or  in  common,  404. 

what  are,  725 

direction  to  purchase  lands  to  be  held  on  trusts  of  another  instru- 
ment is  not,  ib» 

distinction  between  marriage  articles  and  wills,  f&.,  726 

how  far  rule  in  Shelley^s  Case  applies  to,  726 

direction  to  settle  on  A  and  the  heirs  of  his  body,  %b, 

A  for  life,  remainder  to  his  heirs,  ih, 

effect  of  gift  over,  if  first  taker  dies  without  issue,  ih. 

direction  to  make  a  strict  entail,  ih, 

to  settle  property  to  go  with  a  title,  i6.,  727 

effect  of  words  as  far  as  rules  of  law  permit,  727 

direction  to  settle,  effect  of,  727,  728 
settle  strictly,  728 

how  executed,  ih, 

in  what  cases  tenant  for  life  will  be  unimpeachable  for  waste, 
729,  730 

settlement  to  separate  use  will  be  with  restraint  on  anticipation, 
736 

what  powers  will  be  inserted  in  execution  of,  t5.,  731 

EXILE, 

wiU  of,  23 

EXONERATION 

of  specific  lesacies,  171,  172 

from  liabilities  created  by  the  testator,  171 

incident  to  the  thing,  ti.,  172 
of  mortgaged  property,  172 — 180 
old  rSee,  172,  173 

devise  of  land  <*  subject  to  "  the  mortgage,  173 
Locke  King's  Act,  i6.,  174 
the  amendmg  Acts,  174,  175 

Crown  taking  in  default  of  kin,  within  the  Act,  175 
heir  of  person  dying  after  1854,  not  entitled  to  exonera- 
tion, ih, 
copyholds  within  the  Act,  176 
land  on  trust  for  sale  not  within  the  Act,  ih, 
leaseholds  whether  within  Acts,  ih, 
apportionment  of  mortgage,  ih, 
mortgages  by  deposit  are  within  the  Act,  ih, 
general  charge  was  not,  ih, 
mortgage  to  secure  debt  of  firm,  t^.,  177 
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EXONERATION— continued. 

of  mortgaged  property — eofUinued. 
the  amending  Acts — eontinwd. 

judgment  where  land  has  been  delivered  in  execution  is, 
177 

covenant  to  pay  annuity  with  charge  on  land,  ib. 

lien  on  lands  purchased  by  testator,  1 6. 

e£fect  nf  general  direction  to  pay  debts,  176 

direction  to  pay  debts  out  of  personal  estate,  f  6. 

intention  that  mortgages  should  be  paid,  ih. 

direction  to  pay  mortgages  out  of  an  insufficient  fund,  179 
of  personalty  from  payment  of  debts,  S36 — 839 

gift  of  realty  and  t>er8onalty  on  trust  to  pay,  835 

of  mixed  fund,  tb. 
what  necessary  for,  836 
dovino  on  condition  of  paying  debts,  t6. 
direction  to  exonerate,  837 
special  circumstances,  t6. 

effect  if  fund  for  exoneration  insufficient,  838,  839 
lapse  of  exonerated  personalty,  840 
covenant  to  pay  jointure,  t^. 


F. 

FAILURE 

of  prior  gift  through  want  of  persons  to  take,  where  the  gift  oTer 

IS  on  failure  of  those  persons  in  a  particular  way,  656,  657 
of  prior  gift  by  lapse,  effect  on  invalid  gift  over,  648 
of  issue.    See  Death  without  Issue. 

FALSA  DEM0N8TRATI0  NON  NOCET, 

application  of  the  maxim,  140,  141,  267.    Stt  Dsscbiptiok. 

FAlflLY, 

meaning  of,  326—328 

in  devises,  326 

direction  to  secure  to,  t6. 

in  bequests  means  children,  ib, 

whether  illegitimate  child  included,  327 

gift  to  family  of  A,  ib, 

when  it  means  next  of  kin,  ib, 

may  include  husband  or  wife,  ib, 

power  to  appoint  to,  ib. 

when  gift  to,  will  be  void  for  uncertainty,  ih. 

gift  to  several  families  goes  per  capita^  328 

precatory  trust  for,  491 

FARM, 

will  pass  a  leasehold  as  well  as  a  freehold  part,  215 

FARIONG  STOCK, 
meaning  of,  212 

FEE  SIMPLE, 

what  words  will  pass,  406 — 409 
land  in  ancient  demesne,  406 
devise  to  A  and  his  heizs,  ib,  ^ 

A  and  his  lawful  heirs,  ib, 
A  and  his  executors,  ib. 
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PEE  SUPPLE— continued. 

what  words  will  ^slss— continued, 

gavelkind  land,  406 

when  **  heirs  "  equal  to  **  heirs  of  body,**  ib. 

gift  over  in  default  of  heirs  to  collateral  heir,  ib. 

gift  oyer  in  default  of  issue,  407 

reference  to  fee  as  entail,  ib. 

effect  of  Wills  Act,  408 

devise  of  rents  may  pass,  ib. 

what  passes  by  exception,  ib. 

estate  of  cestui  que  trust,  t6.,  409 
by  the  operation  of  the  rule  in  Shelley's  Case,  415—424.     See 

Shellby*8  Case. 
when  trustees  take,  426,  427.    See  Trustees. 
conditional,  how  created,  409,  500 
implication  of,  736—739.    See  Iicplioation. 

FELO  DE  BE, 
will  of,  25 

FELON, 

wife  of,  feme  sole  for  testamentary  purposes,  23 
will  of,  whether  valid,  24,  25 
gifts  to,  119 

FIDUCIARY  EBLATION, 

how  material  in  procuring  gift  by  will,  27 

FINES  FOE  RENEWAL, 

apportionment  of,  between  successive  interests,  547 
belong  to  tenant  for  life,  548,  549 

FIRM, 

gift  to,  or  its  representatives,  346,  347 
power  to  deposit  money  with,  454 

FIRST 

son,  gift  to  a,  whether  it  refers  to  order  of  birth,  278 
legacy  introduced  by  word,  has  no  priority,  847 

FIRST  AND  SECOND  COUSINS, 
meaning  of,  317,  318 

"  FIRST  HEIRS  MALE,** 

when  used  as  words  of  limitation,  421 

FIXTURES, 

tenants*,  are  not  within  Mortmain  Act,  386 

as  between  tenant  for  life  and  remainderman,  540 

FOREIGN 
law, 

effect  of,  as  regards  execution  of  power,  2,  6 

of  community  of  goods  on  testamentary  capacity,  6 

excluded  by  adoption  of  English  law,  t6. 

not  recognising  domidle,  7 
probate,  effect  of,  77,  78 
will,  power  of  executors  under,  78,  79 
heir,  when  put  to  election.  111 
bonds,  meaning  of,  204 
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FOfiEiaN— continued. 

ohaiitr, 

gdt  to,  851 

gift  for  masses  in  a  oolony,  362 

whether  oourt  will  settle  scheme  for,  378 

trustees  abroad  for  charity,  ib, 

gift  to,  of  proceeds  of  sale  of  English  land,  390 
of  money,  ib. 
assets,  administered  according  to  lex  forty  827 
land,  how  applied  in  the  admmistration  of  assets,  832 
currency,  gift  of  legacy  in,  845 

FOREIGNEB, 

may  adopt  English  law,  5,  6 

may  be  subject  to  restraint  on  anticipation,  642,  643 

FORFEITURE, 

abolition  of,  25,  119 

for  disputing  will,  624 

conditions  of,  on  alienation,  &c.,  633 — 638 

FORTUNE, 

meaning  of,  209 

FOUND, 

gift  to,  whether  it  implies  building,  388 

FRANCE,  LAW  OF, 

effect  of  subsequent  change  of  domicile,  6 

FRAUD, 

words  inserted  by,  omitted  from  probate,  28 

by  residuary  legatee,  ib, 

gift  inducea  by,  74 

probate  condusiye  as  to,  82 

assumption  of  character  by,  272 

of  executor  in  assuming  office,  disentitles  him  to  legacy,  348 

FREE-BENCH, 

barred  by  devise,  84 

'» FREEHOLD  LANDS," 
deyiM  of,  213 
when  it  passes  leaseholds,  ib, 

FREEMEN 

of  a  borough,  gifts  to  benefit,  365 

FRENCH  LAW, 

community  of  goods,  6 

FRIENDLY  SOCIETY, 

gift  to,  when  charitaUe,  352,  353 

FRIENDS, 

gifts  to,  326-328 

FROM 

A  downwards  includes  A,  297 

and  after,  effect  of,  upon  vesting,  572 
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FUND, 

legacy  of  jpart  of,  whether  specific,  151 

gut  of  abquot  part  of,  155 — 157 

seyered,  .interest  on,  181,  182 

rules  as  to  income  of,  when  given  to  a  class,  183,  184 

bequeathed  to  purchase  annuity,  when  annuitant  is  entitled  to, 

500 
where  annuity  is  secured  on,  annuitant  is  not  entitled  to  yalue  of 

annuity,  502 

FUNDS, 

gift  of  money  in  the,  202 

FUNEEAL  EXPENSES, 

first  ^yable  out  of  assets,  800 

liabihty  of  executor,  ib, 

of  married  woman,  may  be  payable  by  her  estate,  ib, 

and  other  expenses,  what,  802 

FUENITURB, 

in  a  house,  gift  of,  when  adeemed,  168 
what  passes  under,  205 

FUTURE  DEVISE, 

does  not  carry  intermediate  rents,  180 

FUTUBITY,  WORDS  OF, 

whether  necessary  to  include  future  illegitimate  children,  294 
effect  of,  in  excluding  children  already  bom,  296 
in  construing  devise  as  executory,  311 
in  ascertaining  the  class  to  take,  315 
in  ascertaining  the  class  of  next  of  kin,  342 


G. 

GAVELKIND  LANDS, 

devise  of,  to  the  heir  of  a  person,  329 
devise  of,  to  A  and  his  eldest  heir,  406 

GENERAL  DEVISE,  224—236.    See  Residue. 

GENERAL  LEGACY, 
what  is,  147—153 
interest  on,  187—195.    See  Intebest. 

GENERAL  OCCUPANT 

of  estate  pur  autre  vie,  534 

GENERAL  POWERS, 
execution  of,  239—246 

effect  of  sect.  27  of  the  Wills  Act,  239 

will  of  person  domiciled  abroad,  ib, 

what  is  general  power  within  the  section,  t6.,  240 

personal  estate  described  in  a  general  manner,  241 

what  is  contrary  intention  within  the  section,  ib, 

effect  of  direction  to  pay  debts,  242 

where  power  is  created  after  will,  ib, 

where  power  is  contingent,  243 
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aENEBAL  VOWEBS— continued. 
execution  of — continued, 

power  in  will  of  a  person  who  surviTee  testator,  243 

now  far  appointment  takes  fond  from  donees  in  defiiult  of 

appointment,  243 — 245 
administration  of  appointed  fond,  246 
power  of  revocation  and  new  appointment,  t5. 
how  affected  by  rule  against  perpetuity,  610 

GIFT, 

testamentary,  must  be  by  will,  13 

GIFTS  OVER, 

in  default  of  heirs  to  collateral  heir,  effect  of,  on  prior  devise  in 

fee,  406 
in  default  of  issue.    See  Death  without  Ibsub. 
at  death  cut  down  absolute  interest,  513 
of  annuity,  after  death  of  survivor,  516 
on  death  under  twenty-one,  effect  on  vesting,  573 
in  default  of  such  issue  is  vested,  576 
on  marriage  or  bankruptcy,  1 6.,  577 
on  death  after  gift  till  marriage,  577 
effect  of,  on  vesting  of  personalty,  581 
effect  of,  upon  gift  to  children  who  survive  their  parents,  592 
of  property  given  to  charity,  ib, 
effect  of,  where  condition  is  impossible,  621 
whether  necessary  to  make  condition  subsequent  effectual,  623 
effect  of,  upon  doctrine  of  conditions  t»  terrorem^  ib. 
effect  of,  after  absolute  gift,  630—633.    See  Condition. 

on  bankruptcy  or  alienation,  633 — 638.    See  Condition. 
what  cannot  be  the  subject  of,  647—649 

remainder  in  chattels,  647 

consumable  articles,  ib. 

absolute  interests  cannot  be  given  in  succession,  648 

effect  of  lapse,  ib. 

of  so  much  as  legatee  does  not  dispose  of,  ib. 

of  what  remains  after  payment  of  legatee's  debts,  t6. 

after  life  interest  with  power  of  disposition,  514,  645 
take  effect  if  the  events  happen  though  gift  over  is  void,  or  donees 
over  may  be  unable  to  take,  652 

to  survivors,  do  not  divest  prior  gift  if  no  survivors,  653 

of  shares  of  parents  to  children,  do  not  divest  prior  gift  if  no 
children,  to. 

in  certain  events  of  a  life  interest,  destroy  prior  interest  in 
fee  only  so  far,  ib.^  654 
construction  of, 

in  different  events  to  different  persons,  where  both  events 
happen,  654 

if  A  mes  in  testator's  lifetime,  where  both  die  at  once,  %b. 

when  the  events  which  happen  include  the  events  upon  which 
the  gift  over  is  limited  to  take  effect,  ib.,  655 
in  default  of  appointment, 

when  donee  of  power  predeceases,  655 

when  power  void,  ib.,  656 
on  contingencv  not  well  ezi>res8ed,  656 
in  the  event  of  a  lej^tee  dying  under  twenty-one,  i6. 

where  the  gift  is  to  a  dass,  657 
upon  death,  treated  as  a  contingent  event,  658 — 660 

in  case  of  death  of  A,  658 

at  the  death  of  A,  ib. 
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GIFTS  OYER— continued. 

upon  death,  treated  as  a  contingent  event — continued. 
after  a  life  interest,  659 

where  the  gift  is  to  executors  for  their  trouble,  ib, 
whether  the  same  rules  apply  to  realty,  660 
upon  death  coupled  with  a  contingency,  660 — 665 

effect  of  Conyeyancing  Act  on  gift  over  on  death  without 

issue,  660 
upon  death  without  issue,  not  confined  to  death  before  the 

testator,  ib. 
whether  the  ^t  is  immediate  or  future,  ib. 
intention  to  limit  the  period  of  defeasibility,  661 — 665 
gift  over  to  survivors,  661 

where  donees  over  take  through  trust  which  determines,  662 
where  all  dispositions  refer  to  time  of  distribution,  662 
legatee  to  have  control  at  a  certain  time,  663 
ulterior  gifts  over  only  to  take  effect  within  a  given  time,  ib. 
ptts  over  in  several  events,  one  of  which  must  happen,  ib. 
intention  to  give  indefeasible  interests,  664 
gift  at  twenty-one,  with  gift  over  on  death  without  issue,  ib. 
of  share  legatee  would  have  taken,  ib. 
idtimate  gift  over  restricted  by  prior  gifts,  ib. 
upon  marriage  without  consent  restricted  to  twenty-one,  t&., 

665 
of  accrued  shares,  665 — 667.     See  Agcbuer. 
substitutional,  668 — 679.    See  Substitution. 
to  survivors,  680-— 690.    See  Survivors. 
effect  of  death  before  testator,  691,  692 
upon  death  before  payment,  693—695 

vesting,  696 
entitled,  «&.,  697 

receipt,  697—699.    See  Bboeipt. 
sale  completed,  699 
execution  of  trusts  of  will,  ib. 
unmarried  and  without  issue,   700,   701.     See  Un- 
married. 
without  children,  705 

leaving  or  having  issue,  705^707 

issue,  708—715.    See  Death  without  Issue. 

GOODWILL, 

bequest  of,  208 

GBANDCHILDEEN, 

not  included  in  gifts  to  children,  295 
will  not  include  great-grandchildren,  318 

GBAVE, 

gift  to  repair,  363 

GREVILLE  V.  BROWNE, 
rule  in,  841 

GROUND  BENTS, 
pass  reversion,  215 

GROWING  CROPS,  212 

GUARDIAN, 

will  appointing,  whether  entitled  to  probate,  77 
testamentary  under  12  Oar.  H.  c.  24... 97— 100 
infant  cannot  appoint,  97 
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aUAEDIAN— oonltnued. 

when  trustees  entitled  to  possession  against,  97 

can  give  receipt,  98 

of  illegitimate  diildren,  ib, 

by  what  words  appointed,  ib. 

under  Guardiansnip  of  Infants  Act,  1886... 99,  100 

when  allowed  sums  spent  in  maintenance,  460 


HALF  BLOOD, 

admitted  as  next  of  kin,  335 

HAVING 

children,  construction  of  gift  over  upon  death  without',  707 
issue,  gift  oyer  upon  death  without,  708—715 

HEIB, 

when  bound  by  probate,  81,  82 
when  put  to  election,  110,  111 
takes  undisposed-of  realty  to  be  converted,  257,  258 
how  he  takes  converted  land,  258,  259 
directions  excluding,  effect  of,  258,  330,  794 
must  be  legitimate  by  English  law,  285 
acknowledgment  of  person  as,  330 
limitation  to  the,  of  the  tenant  for  life,  421,  422 
next  or  first,  f  6. 

where  the  heir  will  take  by  purchase,  422 
limitation  to  the  heir  for  life,  t6. 
devise  to  A  for  life  and  life  of  his  heir,  514 
taking  estate  pur  autre  vie  as  special  occupant,  523 — 525 
title  of,  to  accumulations  released  by  statute,  619 
when  entitled  to  rents  under  operation  of  shifting  clause,  718 
gift  to,  after  A's  death  gives  A  a  life  estate,  732 
gift  to  A  or  his.  whether  subject  to  lapse,  784 
resulting  trust  in  favour  of,  788—790.    See  BESUi«TDfO  Trusts. 
who  entitled  in  default  of,  794 

how  he  takes  land  undisposed  of  for  chattel  interest,  796 
retainer  bv,  817,  818 
SeeHRiBS. 

HEIRLOOMS, 

restrictive  effect  of  gift  of  things  as,  207 

bequest  of  personalty  as,  720 

executory  trust  of  personalty  to  go  as,  726,  727 

HEIBS, 

I.  Meaning  of,  as  a  word  of  purchase,  329—332,  333,  334 
1.  As  regards  realty,  329—332 

take  as  purchasers  and  jointly,  329 

devise  of  Borough  English  or  Gavelkind  lands,  ib. 

when  it  means  heir  apparent  or  presumptive,  ib.,  330 

heirs  take  as  joint  tenants,  330 

acknowledgment  of  a  person  as  heir,  ib. 

devise  to  heirs  of  a  particular  name,  t(. 

whether  the  heir  male  must  trace  his  descent  through 

males,  t6.,  331 
lineal  heirs,  331 
ex  parte  matemdy  ib. 
heirs  of  husband  and  wife,  t&. 
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BJErBS^eonUnued. 

I.  Meaning  of,  as  a  word  of  ]givachaae--continued, 

2.  limitation  to  heirs  special  of  ancestor,  331,  332 

Mandeville*B  Case,  ih, 

3.  bequests  of  personalty  to,  333,  334 

primd  facie  means  heir  at  law,  333 
Dequest  to  A  for  life,  then  to  his  heirs,  ih, 
when  it  means  next  of  kin,  t&.,  334 
when  used  as  equivalent  to  executors,  334 
when  it  means  children,  ih. 
when  used  to  denote  substitution,  t5. 
substitutional  bequests  to  heirs,  ih. 
when  it  means  issue,  ih. 

when  heirs  means  next  of  kin,  the  statute  fixes  the  pro- 
portions as  well  as  the  persons,  ih. 
bequest  to  heirs  or  next  of  kin,  t^. 
precatory  trust  for,  491 

4.  wnen  the  class  is  to  be  ascertained,  340—343.    See  GuLSS. 
n.  Used  as  a  word  of  limitation,  406,  407 

1.  in  the  case  of  realty,  ih.    See  Fbe  Simple. 

when  the  ancestor  takes  a  life  interest,  415—422 
See  Shelley's  Case,  rule  in. 

2.  bequests  of  personalty,  476 — 478 

gift  to  A  and  his  heirs,  476 

for  life,  then  to  his  heirs,  477 
of  annuity  to  A  and  his  heirs,  600 

HEIKS  LAWPULLY  BEGOTTEN, 

devise  to  A  and  his,  creates  a  tail,  409,  see  406 

HEIBS  MALE, 

devise  to,  330,  331 

devise  to  A  and  his,  creates  a  tail,  409,  410 

HEIBS  OP  THE  BODY, 

I.  Meaning  of,  when  used  as  a  word  of  purchase,  330,  331 
heirs  of  the  body  of  a  particular  name,  330 
rule  in  Mandeville'a  Case,  331,  332 
when  heirs  of  the  body  means  children,  332 
bequest  of  personalty  to,  334 
n.  liVhen  used  as  a  word  of  limitation,  409 — 411,  415 — 422 

1.  in  the  case  of  realty.    See  Estate  Tail. 

when  explained  by  the  testator  to  mean  children,  420,  421 

2.  in  the  case  of  personalty,  477,  478 

gift  to  A  and  the  heirs  of  his  body,  477 
gift  to  A  for  life,  remainder  to  heirs  of  his  body,  ih. 
intention  to  create  a  succession  of  estates,  ih. 
words  of  distribution  supeitidded,  478 
where  realty  and  personalty  are  given  together,  ih., 
479 
gift  of  annuity  to  A  and  the  heirs  of  his  body,  gives  A 

fee  simple  conditional,  500 
gift  over  in  default  of,  when  they  import  an  indefinite 
failure,  709 

HEREDITAMENTS, 
meaning  of,  215 

HEREIN,  HEREBY, 

whether  limited  to  will  or  codicil,  in  which  the  word  occurs,  154, 
195 
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HOSPITALITY, 

gift  for,  not  charitable,  351 

HOTCHPOT  CLAUSES. 

inserted  under  executory  trust,  731 
construction  and  effect  of,  772—779 

gift  by  will  not  advance  in  lifetime,  772 

effect  of  words  *'  advanoe  or  pay,"  773 

what  are  advances,  t6. 

direction  to  make  up  income,  ih, 

statute-baired  debts,  when  brought  in,  774 

when  hotchpot  clause  at  an  end,  ib. 

construction  of  special  clauses,  t6.,  775 

settled  sum  to  be  part  of  share,  ib, 

several  funds  and  one  hotchpot  clause,  776 

directions  as  to  how  advances  ascertained,  ib, 

incorrect  statement  as  to  advances,  ib. 

recitals,  entries  in  books,  777 

evidence  of  intention  to  give,  ib, 

what  interest  allowed  on  advances,  ib, 
not  implied  in  appointments  under  powers,  778,  779 

what  excludes  appointee  from  unappointed  fund,  ib, 

HOUS£j 

gift  of  things  in,  168,  205,  206,  207 

or  messuage,  meaning  of,  216,  217 

when  it  passes  easement,  218 

contract  to  build,  effect  of,  262,  263 

materials  of,  when  blown  down,  belong  to  tenant  for  life,  531 

HOUSEHOLD, 

e^ft  of  household  goods,  205 
household  servants,  who  are,  273 

HOWE  V.  LORD  DARTMOUTH, 
rule  in,  555 — 559 

HUSBAND, 

assent  of,  to  wife's  will,  22,  23 

gift  to,  274 

and  wife,  gifU  to,  275,  276 

when  included  in  family,  327 

win  not  take  as  next  of  kin  by  statute,  336 

and  wife  when  tenants  bv  entireties,  405 

when  estate  tail  vests  in,  410,  411 
condition  as  to  separation  of,  623,  624 
effect  of  separate  use  on  rights  of,  639 
intention  to  benefit,  how  carried  out  where  trust  is  executory,  728 


I. 


IP  ALIVE, 

meaning  of,  594 

IGNORANCE 

of  condition  no  excuse,  622 
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ILLBGITIMATB  OHILDEEN,  284—295 
guardians  of,  98 

childien  means  le^tlmate  children,  284 
mil  of  Jew  domiciled  in  England,  ib, 
legitimacy  governed  by  domicile,  i6.,  285 
succession  to  intestate,  285 
I.  Children  bom  at  date  of  will,  285—293 
may  take  if  referred  to,  285,  286 
children  of  dead  person,  286,  287 
reference  to  existmg  children,  287 — 289 
illegitimate  child  called  a  child,  289,  290 
prooable  intention  to  benefit,  290,  291 
express  reference  to,  291 
implied  reference  to,  291 — 293 
n.  Child  en  ventre  at  date  of  will,  293,  294 
III.  Child  born  after  will  and  before  death,  294 
rV.  Child  bom  after  death,  i6.,  295 

when  illegitimate  person  included  in  relations,  324 

family,  327 

IMMOVABLES, 

will  of,  by  what  law  goyemed,  1 
includes  leaseholds,  i6. 

land  in  colony,  ih, 
proceeds  of  sale  of,  ih, 

IMPEACHMENT  OF  WASTE,  528,  529.    See  Waste. 

when  tenant  for  life  without,  under  executory  trust,  729,  730 

IMPLICATION,  732-744 
of  power  of  sale,  442,  443 
of  suryiyorship  between  annuitants,  516 
of  estates  tail,  732,  733 

by  gift  over  in  default  of  issue  after  prior  deyise  indefinitely 
for  life  or  in  fee,  732 

where  the  failure  of  issue  might  constructively  be  limited,  ih, 

gift  over  in  default  of  issue  of  person  taking  nothing  under 
the  will,  ih, 

an  estate  is  implied  in  remainder,  t6.,  733 

as  between  father  and  son  an  estate  tail  is  implied  in  the 
father,  733 
of  life  estates  in  the  case  of  realty,  733,  734 

devise  to  heir-at-law  after  death  of  A  gives  A  a  life  estate,  733 

deyise  to  stranger  at  death  of  A  raises  no  implication,  ih, 

devisee  over  must  be  heir  at  the  time  of  the  devise,  ih. 

devise  at  death  of  A  to  one  of  ^veral  co-heiresses,  ih, 

to  heir  and  others,  ih, 

whether  express  devise  to  A  bars  implication,  ih, 

distributive  construction  of  gift  at  death  of  A,  734 

mere  postponement  of  vesting  raises  no  implication,  ih, 

effect  of  a  residuary  devise,  ib, 
of  life  interests  in  personalty,  734 — 736 

gift  of  personalty  to  next  of  kin  at  death  of  A,  734 

life  interest  implied  in  marriage  settlement,  735 

intention  to  give  life  interest,  ih, 

effect  of  residuary  bequest,  ih. 

gift  if  A  dies  under  twenty-one  to  B  raises  no  implication,  736 
of  absolute  interests,  736—739 

deyise  to  A  till  twenty-one,  and  if  he  dies  under  twenty-one, 
oyer,  736 

T.W.  3  o 
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IMPLICATION— ccmftnued. 

of  absolute  iniereflts — continued. 

gift  to  trustees  in  trust  for  A  till  twenty- one,  736 
general  intention  that  devisee  was  to  take  absolutely,  t'A. 
gift  to  A  till  twenty-one  for  himself  and  another,  737 

A  absolutely,  and  if  he  dies  without  children,  oyer,  ib, 
A  for  life,  and  if  he  dies  without  children,  oyer,  ib. 
intention  to  benefit  children,  t6.,  738 
A  to  dispose  of  at  his  death  among  a  dass,  738 
of  interest  under  power  whei  e  power  not  exercised,  738,  739 
bare  power  to  appoint  to  A,  738 
discretion  to  trustees,  t^. 
life  interest  with  power,  ib, 
power  to  select,  to. 
effect  of  gift  oyer  in  default  of  objects,  739 

of  appointment,  f  6. 
of  cross-remainders,  739—741 

devise  to  several  in  tail,  followed  by  gift  in  default  of  Buch 

issue  in  tail,  739 
immaterial  whether  the  gift  is  limited  as  a  remainder  or 

reversion,  ib, 
gift  over  in  default  of  issue  living  at  ancestor's  death,  li. 
whether    cross-remainders   limited   in    certain    events,   bar 

implication,  740 
croi^s-rcmainders  implied  between  persons  taking  different 

interests,  740 
tenants  for  life,  ib, 
families  where  the  limi- 
tations are  for  life,  with  remainders  to  children,  f6.,  741 
not  implied  so  as  to  divest  vested  interests,  t6. 
whether  cross-limitations  implied  where  contingent  interests 

are  given  over  if  all  legatees  die  before  vesting,  ib. 
where  cross-remainders  apply  to  accruer  clause,  ib. 
by  recital,  742—744 

that  a  person  is  entitled  under  another  instrument,  742 
of  a  supposed  gift  by  the  will,  ib. 
erroneous  reference  by  codicil,  ib. 
gift  in  addition  to  a  supposed  gift,  743 
recital  will  not  cut  down  a  prior  gift,  744 
of  hotchpot  clauseB,  778 

IMPOSSIBLE 

condition,  effect  of,  621 

IMPROVE, 

gift  to  improve  charitable  institution,  386 
trusts  to,  not  within  Thellusson  Act,  616 

IMPROVEMENTS, 
power  to  make,  455 
by  tenant  for  life,  540,  541 

INACCURATE  DESCRIPTION,  140—144,  265-271 
See  Description,  Mistake. 

IN  ADDITION, 

whether  gift,  is  liable  to  restriction  of  prior  gift,  161 — 168 
gifts,  to  prior  supposed  gift,  743 
See  Additions. 
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m  CASE  OP  DEATH, 

gift  oyer,  658—660.    See  Gifts  Ovee. 

INCLUSION, 

of  particular  things  in  a  residue,  effect  of,  156,  226 

INCOME, 

when  deyise  carries,  180 

when  specific  bequest  carries,  181 

appointed  fund,  182 

devise  of  realty  and  personalty,  ib, 

fund  ^yen  to  class,  183 

what  IS,  of  specific  gift,  184 

apportionment  of,  185 — 187 

pyen  for  maintenance  yests  as  it  accrues,  187 

mtermediate  of  land  agreed  to  be  sold,  262 

class  to  take,  when  ascertained,  310 

joint  tenancy  severed  in  each  instalment  due,  402 

gift  of,  may  pass  corpus,  408,  480,  481 

accumulations  of  past,  when  applicable  for  maintenance,  460 

gift  of,  to  A  during  minority  of  B,  505,  506 

or  corpus,  when  annuity  charged  on,  506 — 512 

g[ift  of  intermediate,  effect  on  vesting,  586—588 

title  to,  between  shifting  and  birth  of  issue,  718 

direction  to  make  up,  to  certain  amount,  773,  774 

See  Capital  and  Income  ;  Bents  ;  Profits  ;  Tenant  fok 
Life  and  Bemaindebman. 

INCOME  TAX, 

gift,  free  from,  196,  197 

INCONSISTENCY,  751—753 

in  testamentary  instruments,  45 
in  description,  140,  268,  269.    See  Description. 
gift  of  same  property  with  and  without  words  of  limitation,  408 
of  two  inconsistent  gifts,  the  later  prevails,  751 
exception  where  testator  uses  printed  form,  i&. 
devise  of  same  property  to  two  persons  in  fee,  752 
deyise  of  same  property  with  and  without  words  of  limitation,  ib, 
gift  of  whole  estate  and  residue,  ib. 
gift  of  residue  and  remainder,  ib. 

gift  of  all  followed  by  gifts  of  part  of  testator's  property,  753 
argument  in  favour  of  revocation  is  stronger  as  between  will  and 
codicil,  ib. 
See    Bevooatton,    745—751 ;    Changing    Words,    754 ; 
Supplying  Words,  755,  756 

INCOBPOBATION, 

of  documents  in  will,  65 — 69 

rule  as  to,  65,  66 

what  description  sufficient,  66 

document  written  between  date  of  will  and  codicil,  ib. 

memorandum  on  back  of  will,  ib.,  67 

referring  to  contents  of  will,  67 
reference  to  will,  ib. 

by  date,  68 
effect  of  incorporated  paper,  i6.,  69 
document  not  in  existence,  69 
whether  it  requires  to  be  proved,  80,  81 
of  entries  subsequent  to  will,  777 

3o2 
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IXCEEASE 

in  Talae  of  rents  and  profits  giren  to  charity,   375—377 

INCUMBRANCES, 

right  of  devisee  to  payment  of,  172—180 

interest  on,  payable  by  tenant  for  life,  542,  543 

rights  of  tenant  for  life  redeeming  or  paying  off,  542,  543 

purchase  of,  by  tenant  for  life,  545 

covenant  against,  equity  arising  from,  865,  866 

INDEFINITE  FAILURE  OF  ISSUE, 

what  imports,  715.    See  Death  without  Isstte. 

INDEMNITY. 

right  of  executors  and  trustees,  466 — 468 
construction  of  indemnity  clause,  468 

INDIVIDUALS, 

gift  to,  composing  voluntary  society,  118 
gift  to  individual  and  remote  class  void,  607 

INFANT, 

domicile  of,  7,  8 

cannot  make  will,  19 

soldier  or  seaman  over  fourteen  may  make  a  will,  56 

cannot  appoint  guardians,  97 

legacy  to,  guardian  may  give  receipt  for,  98 

custody  of,  98—100 

election  on  behalf  of,  112 

interest  on  legacy  to,  when  payable,  191,  192 

conversion  of  land  of,  263 

severance  of  joint  tenancy  by,  401 

consent  by,  to  exercise  of  power  of  sale,  440,  441 

maintenance  of,  458—460.     See  Maintenaitge. 

administrative  powers  of  Court,  470—473 

INHERITANCE, 

trustees  of,  take  the  fee,  426 

IN  LIEU, 

gift,  subject  to  conditions  of  original  gift,  163 

INSOLVENCY, 
meaning  of,  636 

INSTRUCTIONS 

for  will,  when  effective,  15,  58 

INSURE, 

power  to,  456 

when  tenant  for  life  botind  to,  536 

*«  INTENT,  TO  THE," 
creates  trust,  485 

INTENTION  OF  TESTATOR.    See  Evidbnob. 
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INTEEEST, 

payment  of,  goyemed  by  lex  fori,  5 

change  of  testator's,  169,  170 

wlien  it  passes  with  capital,  180 — 183.     See  Bents  akd  Pbofits  ; 

Income. 
on  legacies,  187 — 193 

effect  of  Oonyeyancing  Act,  187 
Lord  Granworui's  Act,  ib. 
legacy  charged  on  land,  ib. 

payable  out  of  proceeds  of  sale,  188 

where  no  time  of  payment  is  fixed,  188 — 190 

where  executors  have  power  to  accelerate  or  delay  payment, 

188 
on  legacy  payable  out  of  assets  when  receiyed,  189 
on  legacy  charged  upon  personalty,  and  a  reyersion  in  realty, 

ib, 
on  legacy  charged  on  a  fund  wholly  reyersionary,  ib. 
on  legacy  to  infant  executor,  ib. 
when  the  testator  is  in  loco  parentis,  ib. 
when  the  legatee  is  an  infant  and  maintenance  is  giyen,  ib. 
on  legacy  in  satisfaction  of  a  debt,  190 

when  a  time  of  payment  is  fixed,  runs  from  then,  190,  191 
right  of  personal  representatiyes,  190 
when  the  legatee  is  an  infant  and  the  testator  is  in  loco 

parentis,  191 
proyision  for  maintenance  during  part  of  minority,  ib. 
when  there  is  a  ^neral  intcDtion  to  proyide  maintenance,  ib. 
future  gift  of  prmci}>al  and  interest,  192 
when  the  legacy  is  giyen  oyer  upon  a  contingency,  ib. 

effect  of  Ck)nyeyancing  Act,  1881,  on  accumulations  where  legacy 

giyen  oyer,  ib. 
rate  of  interest,  ib. 
on  portions,  193 

arrears  for  six  years  may  be  recovered,  ib. 
on  arrears  of  annuities,  194 
on  purchase-money  of  land  agreed  to  be  sold,  262 
on  mortgage  as  between  tenant  for  Ufe  and  remainderman,  542, 

643 
effect  of  gift  of  intermediate,  on  yesting  a  charge,  579 

personalty,  586 

on  advances,  what  allowed,  777 

when  Crown  charged  with,  as  against  next  of  kin,  796 

on  debts,  priority  of,  808 

INTEREST  IN  LAND 

within  Mortmain  Act,  what  is,  380 — 386 

INTERFERENCE 

with  management,  condition  against,  624 

INTERLINEATIONS. 

rules  as  to,  37—39,  44,  45 

INTERMEDIATE  RENTS.    See  Rents. 

IN  TERROREM, 

conditions,  what  are,  626,  627 
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INTESTACY, 

effect  of  reference  to,  335 — 337 

gift  OTer  upon,  632 

who  entitled  in  case  of,  791—799 

IN  THE  SAME  MANNER, 

gifts  given,  as  prior  gifts,  722,  723 

INVENTORY, 

tenant  for  life  must  sign,  549 

INVEST,  INVESTED, 

whether  gift  of  sum  invested  in  particular  way  is  specific,  152 

trust  to,  may  give  power  of  sale,  442 

direction  to  mvest  m  purchase  of  annuity,  effect  of,  504 

INVESTMENT, 

word,  does  not  pass  money  on  deposit,  203 
power  of, 

effect  of  Trustee  Act,  452 

in  such  securities  as  trustees  think  fit,  453 

on  mortgage,  does  not  authorise  contributory  mortgage,  t5. 

in  securities,  ib, 

in  real  securities,  ih, 

what  is  a  public  company,  f&.,  454 

change  of  partnership,  454 

effect  of  reconstruction,  ib. 

with  consent,  what  required,  ib. 

IRELAND, 

cases  in,  as  to  separate  use  to  arise  on  contingency,  22 

gifts  to  monastic  orders  in,  380 

gifts  for  masses  in,  361 

not  subject  to  Mortmain  Act,  380,  390 

descent  of  estate  pur  autre  vie  in,  526 

IRISH  PROBATE,  80 

IRVINGITES, 

gifts  for  benefit  of,  359 

ISSUE, 

I.  Used  as  a  word  of  ]>urohaQe — 
means  legitimate  issue,  384 
gifts  to  parents  and  issue,  301 
includes  all  descendants,  318 
intention  to  keep  estates  in  a  single  line,  ib. 
in  what  case  it  means  children,  f6.,  319 
of  issue  means  issue  of  children,  319 
issue  of  a  marriage,  ib.,  320 
lawfully  begotten,  320 
effect  of  reference  to  such  child,  t6. 

gift  over  on  death  without  child,  ib. 
issue  in  different  gifts,  i6.,  321 
issue  and  child  used  interchangeably,  321 
when  the  class  is  to  be  ascertained — 

when  the  gift  is  substitutional,  ib. 

when  the  gift  is  in  remainder,  ib.,  322 
in  the  case  of  cross  remainders,  322 
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ISSUE— continued. 

I.  Used  as  a  word  of  'pvLrchsse—contimied. 

applioation  of  rale  in  MandevUle^B  Casey  332 
where  issue  to  take  parents*  share,  take  jointly,  404 
n.  Used  as  a  word  of  limitation— 
in  the  case  of  realty, 

deyise  to  A  and  his  issue,  409,  412,  413 

effect  of  words  of  distribution  superadded,  412 

rule  in  WihVs  Case  applies  to  a  deyise  to  seyeral  and 

their  issue  and  their  neirs  as  tenants  in  common,  ib, 
devise  to  the  issue  of  a  tenant  for  Hfe,  422 — 424.    See 
Shelley's  Case,  rule  in. 
in  the  case  of  personalty, 

gift  to  A  and  his  issue,  478'-480 
effect  of  gift  over  in  default  of  issue,  479 
where  realty  and  personalty  are  given  together,  ih* 
intention  not  to  use  it  as  a  word  of  limitation,  ih, 
^t  to  A  for  life,  remainder  to  his  issue,  1 6. 
issue  to  take  successively,  480 
III.  Qifts  over  upon  death  unmarried  and  without,  700,  701 

without  leaving  or  having,  705—707 
without,  708—715 


J. 

JESUITS, 

gifts  in  favour  of,  369 

JEWS, 

position  of,  as  regards  charitable  gifts,  360 

JOINT  AND  SUCCESSIVE  INTERESTS,  395—402 

JOINT  TENANCY, 

property  held  in,  not  devisable,  85 
between  company  and  person,  95 
co-heirs  take  in,  329,  330 

JOINT  TENANCY  AND  TENANCY  IN  COMMON,  398-405 
what  creates  joint  tenancy,  398,  «}99 

devise  to  person  and  corporation,  398 
whether  interests  must  vest  at  same  time,  ti.,  399 
devise  to  two  in  tail  who  may  marry,  399 
appointment  to  object  and  non -object  of  power,  ib, 
conveyance  of  legal  estate  to  equitable  tenants  in  common,  ib. 
joint  life  estates,  several  inheritances,  399,  400 

devise  to  several  in  tail  who  cannot  marry,  399 

and  heirs  of  their  respective  bodies,  ib, 
and  their  respective  heirs,  400 
bequest  to  several  and  their  respective  executors,  ib, 
devise  to  several  and  the  survivor  and  his  heirs,  ib, 
severance  of  joint  tenancy,  400—402 

destruction  of  unit^r  of  estate,  400,  401 
severanoe  by  disposition,  401,  402 
covenant  to  settle,  401 
mortgafi;e,  ib, 
lease,  \b, 

petition  or  summons  for  payment,  i&.,  402 
marriage,  402 
agreement,  ib. 
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JOINT  TENANCY  AND  TENANCY  IN  COMMON— conimuerf. 
what  creates  tenancy  in  common,  402 — 405 
court  leans  to  tenancy  in  common,  402 
"  to  be  divided,"  "  equally,"  "  between,"  "  respectively,"  ib. 
share,  participate,  403 
^t  to  a  class  at  twenty -one,  ih, 
mcidents  inconsistent  with  joint  tenancy,  tfr. 
gift  over  on  death  without  issue  to  member  of  the  class,  tb, 
power  of  advancement,  ib, 
power  to  appoint  in  tenancy  in  common,  xb.,  404 
executory  trust,  404 
direction  to  secure,  ib, 

issue  substituted  for  parents  take  jointly,  ib, 
unless  there  are  wordls  of  severance  applicable  to  issue,  ih, 
as  regards  issue  substituted  joint  tenancy  is  severed,  ib,,  405 

JOINTUEE, 

power  to,  before  Statute  of  Devises,  87 
when  free  from  estate  duty,  194 
meaning  of,  218 
estate  duty  on,  how  borne,  544 
whether  avoided  by  shifting  clause,  718 
settlement  giving,  may  bar  dower,  791 ,  792 
covenant  to  pay,  leaves  really  liable,  839 

JOINT  WILLS, 
whether  valid,  16 

JUDGMENTS, 
priority  of,  806 

JUEISDIOTION 

of  court,  clause  ousting,  468 

in  administration  of  estates,  470 — 475 

K 
KEN,  NEXT  OP,  335—343 

BINGSDOWN'S,  LOBD,  ACT,  2,  3 

KNOWLEDGE 

of  contents  of  will,  26,  28 


L. 

LAND, 

contract  to  devise,  70 

trust  of,  75, 76 

will  of,  when  entitled  to  probate,  76,  81 

devise  of,  to  indefinite  body,  118 

description  of,  in  devise,  138 — 142 

devise  of  estate  by  name  passes  proceeds  of  sale,  H4 

legacies  connected  with,  when  specific,  153,  154 
See  Description. 

devise  of,  is  specific,  153 

on  trust,  to  sell  and  divide,  ib, 
when  it  carries  rents,  180 — 182 
meaning  of,  211 — 213 
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LAND — continued. 

not  settled,  deyise  of,  230 

power  to  appoint,  execution  of,  252 

conversion  of,  by  directions  in  will,  253 — 255 

whether  residuary  bequest  carries  converted  land,  255 — 257 

lapse  of  share  of  converted  land,  257,  258 

how  heir  takes  converted  land,  258,  259 

conversion  of,  outside  the  will,  259 — 264 

devised  for  superstitious  use  goes  to  heir,  361 

increase  in  value  of,  given  to  charity,  375—377 

interest  in,  within  Mortmain  Act,  380 — 386 

vests  in  legal  personal  representative,  425,  443 

when  executors  could  sell,  443 — 446 

money  to  be  laid  out  in,  may  be  laid  out  in  building,  455 

LANDS  CLAUSES  AOT, 

land  taken  under,  subject  to  option  of  purchase,  220 
effect  of  sale  under,  on  conversion,  260 

LAND  TAX 

on  land  in  mortmain,  gift  to  redeem,  392 

LAPSE 

of  appointed  share, 

who  benefits,  156 

falls  into  residue,  237 
residue  of  land  in  A  does  not  carry  lapsed  share,  224,  236 
of  share  of  residue,  234 

lapsed  share  of  residue  to  fall  into  residue,  235 
of^land  converted  into  money,  257,  258 
whether  a  gift  to  A  or  his  executors  will  fail  by,  347 
in  relation  to  charity,  371 — 375 
effect  of,  on  gift  over  bad  in  itself,  632 
effect  of,  upon  gifts  over,  648 
doctrine  of,  780 

whether  codicil  ^ves  lapsed  legacy  to  executors  of  legatee,  ib. 
gifts  to  tenants  m  common  by  name,  ib, 
person  dead  at  date  of  will,  ib» 

applies  to  a  power  of  appointment  exercised  by  will,  781 
wnether  power  destroyed  by  death  of  one  of  objects  before  tes- 
tator, tb. 
gift  to  debtor  of  debt  is  subject  to  lapse,  ib, 
whether  legacies  to  creditors  are  subject  to,  782 
declaration  against,  effect  of,  ib,,  783 
interests  arismg  in  default  do  not  fail  by  death  of  donee  of  power 

783 
nor  interests  in  renAinder  by  death  of  tenant  for  life,  ib, 
settlement  of  share  of  absolute  owner,  ib, 
gift  to  A  or  his  executors,  ib,,  784 
charges  will  not  fail  by  death  of  devisee  charged,  784 
effect  of  the  Wills  Act  upon,  ib,,  785 
effect  of  sect.  33  as  reffaras  estate  duty,  784 
doctrine  of,  in  cases  of  gifts  to  a  class,  785, 786 
appointment  to  objects  and  non-objects,  786 
revocation  of  share  of  member  of  the  class  will  not  cause,  ib, 
what  is  a  gift  to  a  class,  787, 788 

See  Besultikg  Tbustb,  788—790 

LAPSED  LEGAGIES, 

where  they  will  not  pass  under  residue,  233 
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LA8SENCE  v.  TTERNE7, 
rule  in,  483—485 

LATENT  AMBIGUITY,  131—134 

LAWFUL  HEIES, 

devise  to  A  and  his,  creates  fee,  406 

LEADING  WORDS 

of  deacription,  what  are,  140,  141,  268—271 

LEASE, 

gift  of,  by  what  law  governed,  1 

whether  renewed  lease  passes,  169 
whether  after-acquired  reversion  passes,  170 
what  liabilities  legatee  bears,  171,  172 
by  joint  tenant  severs,  401 
power  to  grant, 

effect  of,  on  estate  of  trustee,  427 
when  it  authorises  mortgage  by  demise,  449 
when  trustees  have,  454 
executors  have,  455 

trustees  cannot  give  option  to  purchase  under,  ih, 
authorises  lease  of  several  properties  together,  ib, 
will  not  be  accelerated,  ih, 
effect  of  covenant  to  renew,  ih. 
power  to  renew,  456,  457 

grant,  by  tenant  for  Hfe,  545,  546 

LEASEHOLDS, 

feneral  devise  of,  will  not  pass  proceeds  of  sale,  144 
uties  of  trustees  as  to,  456 
apportionment  on  sale  of,  between  tenant  for  life  and  remainder* 
man,  564 

LEASEHOLDS  FOE  LIVES 
pass  by  residuary  devise,  229 

LEASEHOLDS  FOR  YEARS, 
will  of,  governed  by  Ux  loci,  1 
are  personal  estate  within  Wills  Act,  1861... 4 
are  within  Locke  King's  Act,  176 
what  words  pass,  213,  232 
when  included  in  residuary  devise,  231 
are  within  Mortmain  Act,  382 
are  not  within  Statute  of  Uses,  429 
devise  for  life  with  remainders,  effect  of,  617 

LEASEHOLDS,  RENEWABLE, 

conversion  of,  into  fee  simple,  effect  of,  264 

Sower  of  trustees  to  renew,  456,  457 
uties  of  tenant  for  life  as  to,  545 
apportionment  of  fines,  547 — 549 

LEAVING  CHILDREN,  LEAVING  ISSUE, 

construction  of  sift  over  upon  death  without,  705-— 707 
in  cases  before  uie  Wills  Act,  715 
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LBGAOIES, 

obliteration  of,  44,  45 

cumulatiye  and  substitutional  evidence  as  to,  135 

specific,  general,  demonstratiye,  148 — 157 

under  power,  when  specific,  153,  156 

connected  with  land,  153,  154 

oumulatiYe  and  substitutional,  158 — 163 

exoneration  from  liabilities,  171,  172 

interest  on,  187 — 193.    See  Intebest. 

when  payable,  188 

for  ufe  with  remainder,  ib, 
duties  on,  194—197 
meanine  of  the  word, 

applies  primarily  to  personalty,  209 

when  it  refers  to  realty,  i&.,  210 

includes  annuities,  210,  211 

whether  it  includes  residue,  211 
charge  of,  whether  executor  can  sell,  445,  446 
to  be  applied  for  benefit  of  legatee,  495 
annuities  are,  within  3  &  4  Will.  IV.  c.  27,  s.  40... 512 
use  of  word  in  substitutional  gift,  674 
pecuniary,  order  of  application  of,  to  pay  debts,  830 
payment  of,  839—846 

payable  out  of  personalty,  839 

legacy  in  lieu  of  revoked  share  of  residue,  840 

where  residuary  realty  charged,  ib. 

effect  of  doctrine  of  marshaUing,  t6. 

charge  on  a  particular  fund,  i&. 

what  creates  charge  on  land,  t6.,  841 

devise  on  condition  of  paying  legacy,  841 

devise  of  residue  creates  charge,  ib. 

charge  on  fund  subject  to  power,  ib. 

charge  on  land  may  exonerate  personalty,  842 

devise  subject  to  le^cy  creates  no  personal  liability,  ib, 

whether  annuities  differ  from  legacies,  843 

when  annuities  charged  on  income,  t(. 

when  legacies  charged  on  specific  devise,  ib. 

rent-charge  has  priority  over  legacies  charged,  844 

char^  in  aid  of  personalty,  which  becomes  insufficient,  ib. 

legacies  charged  on  land  required  for  debts,  ib. 

gut  of  legacy  in  foreign  currency,  845 

legacy  duty  is  general  legacy,  ib. 

annuities  abate  with  legacies,  ib. 

how  valued  for  purpose  of  abatement,  ib.,  846 
and  legacies  charged  on  land,  priorities  of,  846 
priority  of,  inter  «e,  846 — 848 

legacies  for  debts  or  dower,  846 

payable  at  a  future  date  to  rank  with  others,  ib.,  847 

in  the  first,  in  the  second  place,  &c.,  847 

legacies  given  on  supposition  that  estate  ample,  ib. 

out  of  residue,  ib. 
have  priority  over  residue,  ib. 

fund  to  answer  annuities  insufficient,  ib.,  848 

direction  for  abatement,  848 

loss  of  assets  after  death,  ib. 

LEGACY  DUTY, 

what  is  a  gift  free  from,  194 — 197 

on  charitable  lega^  was  within  Mortmain  Act,  380 

where  estate  insufficient  to  pay  legacies  in  full,  845 
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LEGAL  ESTATE, 

in  trost  and  mortgage  estates,  when  it  passes  by  general  words, 

91— M 
whether  it  passes  under  secnrities  for  money,  93 

money  on  security,  94 
devise  of  land  to  indefinite  body,  IIS 
whether  devise  on  secret  trust  for  charity  carries,  394 
when  trustees  take,  426—^33.    See  Trustees. 

LEGAL  OE  NEXT  OF  KIN, 
meaning  of,  335 

LEGAL  PBOCEEDINGS, 

condition  not  to  commence,  624 

LEGAL  BEPBESENTATIYES,  344—347.    See  Eefbesent^titbs. 

LEGATEE, 

who  may  be,  117—121.    See  Devises. 

residuary,  when  takes  realty,  210,  237,  238,  255— 2d7 

when  boimd  to  refund,  467,  468 

LEGmMACT, 

how  determined,  284,  285 

LESSEE, 

meaning  of,  216 

LETTEB, 

when  it  revokes  will,  49 

LEX  FORI 

governs  procedure,  5 

administration,  827 

LEX  LOCI 

governs  immovables,  1 

LIABILITIES, 

right  of  legatee  to  exoneration  from,  171,  172 

LIBELLOUS  PASSAGES 

may  be  omitted  from  probate,  28,  29 

LIBEBALITY, 

gift  for  purposes  of,  not  charitable,  359 

LIEN 

of  vendor  within  Locke  King's  Act,  177 

LIFE  ESTATES, 

when  joint  with  several  inheritances,  399,  400 
in  annuities,  how  created,  502 — 506 
creation  of,  513,  514 

before  Wills  Act,  513 
successive  life  estates,  %h. 
gift  at  death  of  first  taker,  t6.,  514 
of  what  remains,  514 
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LIFE  IBSTATES^eontinued, 

gift  to  several  for  their  lives,  515 — 517 

to  A  and  B  for  their  lives,  515 

to  A  for  life  of  B  and  G,  ib. 

annuity  for  lives  of  A  and  B  equally,  ib. 

income  to  two,  for  definite  j^riod,  t&.,  516 

when  survivor  takes  whole  income,  516 
proviso  for  cesser  of,  517 
whether  enlarged  cy  pres,  607 — 609 
in  consumable  property,  647 
implication  of  (see  Implication), 

as  regards  realty,  733,  734 

personalty,  734—736 

LIGHT, 

light  of,  when  it  passes  by  devise,  218 

LIMITATIONS 

and  conditions  distinguished,  566,  567 

what  cannot  be  the  subject  of  successive,  647,  648 

legal  remainders  and  executory  interests,  649—652 

in  remainder  and  subject  to  a  term,  651 

ulterior  and  alternative  to  void  limitations,  ib,,  652 

LIMITATIONS,  STATUTE  OP, 
effect  of,  as  regards  annuity,  512 
when  it  runs  in  case  of  equitable  waste,  533,  534 
whether  tenant  for  life  can  set  up  against  remainderman,  516, 547 

LIMITATION— WORDS  OP, 

what  are  to  pass  the  fee,  406 — 409 

devise  to  A  and  his  heirs,  406 

A  and  his  lawful  heirs,  ib, 
A  and  his  executors,  ib, 
when  the  fee  will  pass  without,  407,  408.    See  Pee  Simple. 
what  are,  to  pass  an  estate  tail,  409^413.    See  Estate  Tail. 

heirs  of  the  body  issue,  409 

heirs  male,  ib, 

heir,  411 

next  heir  male,  ib, 

issue,  412 

application  of  rule  in  WiUTa  Case,  ib, 

eldeet  male  issue,  ib,,  413 
words  occasionally  used  as,  413 — 415 

diild,  son,  413 

eldest  son,  ib, 

children,  414,  415.    See  Wild's  Case,  rule  in. 
effect  of,  following  devise  to  ancestor  for  life,  415 — 424.    See 

Shelley's  Case. 
in  bequests  of  personal  estate,  476 — 480 

executors,  476 

heirs  and  heirs  of  the  body,  476—478 

issue,  478—480 
when  the  word  surviyois  is  used  as,  680 

LINEAL  HEnt  MALE 

must  traoe  descent  through  males,  331 
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LIVE  AND  DEAD  STOCK, 
meaning  of,  212 

Lrvma, 

when  it  passes  adTOwaon,  214,  215 
gift  to  purchase,  when  charitable,  359 
endowment  of,  gifts  for,  393 

LOCALITY, 

reference  to,  in  descriptions,  138,  139 
gift  of  things  in  a,  168,  206—208 
gift  for  benefit  of,  is  charitable,  364 

LOCKE  KING'S  ACT,  173—180.    See  Exowekatio3t  of  Mort- 

OAOSD  PBOPERTT. 

LONDON, 

gift  to  hospitals  of,  construction  of,  219 

LONG  ANNUITIES, 
bequest  of,  150 

LOSS 

in  business,  whether  tenant  for  life  bears,  551 
of  assets,  how  borne,  562 
on  mortgage,  how  borne,  ib. 

LOST  WILL,  51,  52 

LUNATIC, 

domicile  of,  8 

election  on  behalf  of,  112,  115 

sale  by  Court  of  lunatic's  property,  whether  effecting  ademption, 

167 
effect  of  taking  lands  of,  under  Lands  Clauses  Act,  264 
money  of,  invested  in  land,  when  it  renuuns  personalty,  ib. 


M. 

MAINTENANCE, 

when  interest  allowed  for,  187 — 192 
powers  of,  458—460 

effect  of  Conveyancing  Act,  458 

destination  of  mcome  not  applied,  ib. 

limited  to  minority,  ib, 

include  education,  459 

effect  of  imperative  direction  for,  ib. 

rights  of  father,  ib. 

where  several  funds  applicable,  460 

liability  of  trustee  actmg  without  authority,  t^. 

when  accumulations  applicable  for,  ib, 
charge  of  past  maintenance  on  infant's  property,  471,  472 
when  allowed  contrary  to  will,  473,  474 
gift  to  parent  for  maintenance,  491 — 493 

if  maintenance  motive,  no  trust,  492 

if  subject  to  obligation  to  maintain,  493 

maintenance  allowed  to  adult,  ib. 

whether  parent  must  account,  ib. 
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liAINTENANCE-HX>n<tnue(2. 
annuity  for,  duration  of,  505 
power  of,  effect  on  vesting,  586,  587 
trust  for,  when  void  for  perpetuity,  603 
duration  of  power  of,  where  trust  to  accumulate,  616 
trust  for,  creates  separate  use,  641 

MALE, 

nephews,  eift  to,  316 

heir,  whemer  must  trace  descent  through  males,  330,  331 

line,  next  of  kin  in,  meaning  of,  337 

gift  oyer  on  death  without  issue,  effect  of  Wills  Act,  709 

MANAGEMENT, 

powers  of,  455,  456 

manageb; 

request  to  employ  a  person  as,  100,  101 

MANDEVILLE'S  CASE, 
rule  in,  331,  332 

MANOB, 

what  it  includes,  213,  214 

MANSION-HOUSE, 

pulling  down,  is  waste,  530 

effect  of  pulling  down,  on  ornamental  timber,  t(. 

when  tenant  for  life  may  complete,  540,  541 

MABINEB,  53—61.    See  Seamen. 

MABE, 

sufficient  signature  to  will,  29,  36 

MABBIAGE, 

when  it  revokes  will,  40,  41 

revocation  by,  a  part  of  matrimonial  law,  41 

of  sailor  or  seaman  does  not  revoke,  60,  61 

severed  joint  tenancy,  402 

portion  may  be  paid  under  pbwer  of  advancement,  463 

when  a  condition  precedent,  569 

with  consent,  when  precedent,  ib, 

when  satisfied,  569 — 571 
estate  to  arise  upon,  of  tenant  for  life  when  vested,  576,  577 
gift  after  death,  when  it  takes  effect  on,  577 
gift  to  be  paid  upon,  is  contingent,  584 
gift  upon,  constnied  as  gift  at  twenty-one  or  upon  marriage  under 

twenty-one,  ib. 
effect  of  gift  of  intermediate  income,  586 
conditions  in  restraint  of,  624 — 627.     See  CoiminoN. 
effect  of,  on  gift  over  on  alienation,  636 
gift  over  upon,  without  consent  limited  to  minority,  664,  665 

death  before,  700,  701 

MABBIED  WOMAN, 
domicile  of,  8 
will  of,  when  valid,  19 — 24 
probate  of  will  of,  77 
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can  act  as  executrix,  95,  96 
election  bj,  104 

when  will  of,  did  not  raise  election,  111 
how  election  made,  113 
election  to  confirm  voidable  deed,  114 
oonyersion  of  land  of,  263 

power  vested  in,  when  executed  by  general  words,  243 
not  within  43  Geo.  III.  c.  108.. .392 
property  appointed  by,  is  subject  to  debts,  831 
See  Divorce  ;  KusBAim ;  Wife. 

MABSHALLma,  848—860 

affects  the  order  of  assets,  830,  840 
I.--Qeneral  rules,  848—850 

Lord  Eldon's  statement  of  rule,  848 

must  be  a  common  debtor,  849 

must  be  two  funds,  ib. 

funds  need  not  be  money  funds,  ih, 

right  barred  by  contract,  850 
IL — ^As  between  secured  creditors,  850 — 853 

foundation  of  the  equity,  850,  851 

Lord  Hardwicke's  statement  of  rule,  851 

whether  notice  to  second  mortgagee  material,  ib, 

circumstances  may  negative  rule,  ib,,  852 

equity  prevails  against  surety',  852 

trustee  in  bankruptcy,  ib. 
volunteers,  ib. 
not  against  purchasers,  t5.,  853 

equity  varied  by  contract,  853 
m. — ^In  administration  of  estates,  853 — 858 

specialty  creditors  exhausting  personalty,  853,  854 

mortgagee  exhausting  personalty,  854 

right  of  legatee  to  come  against  land,  ib.,  855 

effect  of  I^d  Transfer  Act,  ib. 

right  of  legatee  against  mortgaged  land,  856 

xme  not  affected  oy  Locke  Kmg's  Act,  857 

results  of  the  equity,  ib.,  858 
rV. — In  case  of  charities,  858,  859 

rule  stated,  858 

whether  altered  by  Act  of  1891,  ib. 

result  of  old  cases  stated,  ib\,  859 
Y.--Other  cases  of,  859,  860 

mixing  trust  property  with  his  own,  859 

trust  money  in  bankmg  account,  ib. 

MASSES, 

gifts  for,  361,  362 

MAXIMS, 

JJies  inccrtus  conditionem  in  testamento  facit,  584 

Falsa  demonatratio  non  nocet  cum  de  corpore  constat,  140,  267,  268 

Nemo  est  heres  viventis,  329 

Nihil  facit  error  nominis  cum  de  corpore  constat,  267 

Non  accipi  debent  verba  in  faUam  demonstrationem,  quae  compelunt 

in  limitationem  veram,  133 
Veritas  nominis  tdlit  errorem  demonstrationis,  268 

MESSUAGE 

or  house,  meaning  of,  216,  217 
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METROPOLITAN  RAILWAY 

surplus  land  stock  not  within  Mortmain  Act,  383 

MINES, 

devise  of,  whether  carries  past  rents,  214 

power  to  sell  land  does  not  authorise  severance  of,  439 

rights  of  tenant  for  life  as  to,  534,  535 

MINING  SHARES,  204 

MINISTER, 

when  gift  to,  is  charitable,  366 

MINORITY, 

gift  of  maintenance  during  part  of,  191 

annuity  during,  505 
meaning  of,  587 

MISSIONARY  PURPOSES, 
gift  for,  is  void,  358 

MISTAKE, 

when  words  inserted  by,  omitted  from  probate,  28 

in  testator's  belief  will  not  raise  election,  107,  108 

words  omitted  or  inserted  by,  122 

in  description  of  things,  effect  of,  140,  141 

bequest  of  thing  sold  before  the  date  of  the  will,  144 

testat(»r  never  possessed,  145 
as  to  amount  of  debt,  204 

rights  does  not  execute  power,  247,  248 
in  description  of  persons,  267 — 271 
in  number  of  children,  299,  300 
legacy  in  discharge  of  a  debt  which  does  not  exist,  494 
in  recital,  effect  of,  742—744,  750 
in  testator's  belief  will  not  cause  revocation  of  or  addition  to  a 

legacy,  750,  751 
in  amount  of  advances  when  it  binds  legatee,  776 

MOIETY, 

meaning  of,  219 

MONASTIC  ORDERS, 
gifts  to,  360 

MONEY, 

securities  for,  93 

on  security,  meaning  of,  94 

when  gift  of,  is  specific,  151 

what  it  includes,  198—201 

when  it  will  pass  the  residuary  personalty,  199,  200 

ready  money,  200—202 

**  due  and  owing  at  my  decease,"  what  it  includes,  201 

cash,  202 

in  the  funds,  ih, 

securities  for,  ih, 

to  be  laid  out  in  land,  who  takes,  255,  259 

T.W.  3  P 
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MONQMENT, 

gift  to  erect,  121 

ancient,  devise  of,  to  State,  393 

MOBTGAGE 

vests  in  executor,  91 

estates  before  Wills  Act,  91—94 

gift  of,  is  specific,  152 

gift  of,  when  adeemed,  166,  167 

whether  it  {Misses  by  devise  of  the  land,  170 

exoneration  of,  172 — 180.    See  Exoneration. 

on  real  security,  meaning  of,  203 

when  it  passes  as  land,  211,  212 

gift  of,  to  charitv,  382 

gift  to  pay  off  charity  mortgage,  386 

severs  joint  tenancy,  401 

when  authorised  by  power  of  sale,  439 

power  to,  448 

may  be  made  under  leasing  power,  449 

what  words  give  power  to,  t6. 

power  of  executor  over  personalty,  450 

power  to  invest  in,  does  not  authorise  contributory,  453 

power  to,  for  purposes  of  business,  457 

tenant  for  life  must  keep  down  interest  on,  542,  543 

right  of  to  redeem,  543,  544 
apportionment  of  loss  on  insufficient,  562 

See  iNCOfBRANCES. 

MORTMAIN. 

gifts  in,  378—394.    See  Charity. 

MOTIVE, 

equal  le^des  given  from  same,  are  substitutional,  161 
description  supplying,  prevails,  269 
expressed  for  gift  to  executor,  348 
distinguished  m>m  trust,  485,  492 

MOVABLE  PROPERTY, 

what  is,  1 

MUSEUM, 

public,  gift  for,  355 

private,  356 

land  may  be  devised  for,  393 

MUTUAL  WILLS, 
validity  of,  16,  17 

"  MY," 

effect  of  word  in  making  legacy  specific,  150 

excluding  property  subject  to  power,  249,  250 


N. 

NAME, 

right  to  sue  in  testator's,  not  deviBable,  85 
when  it  prevails  over  the  description,  268 — 270 
devise  to  heir  of  a  particular,  330 
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NAME — continued, 

gift  to  next  of  kin  of  a  particular,  33S 
condition  of  taking  a  particular,  629 

gift  to  persons  before  named  may  mean  before  mentioned,  724 

hereinafter  namea  when  none  are  named,  ib, 

NAMELY. 

whether  it  restricts  large  words,  225 

NATURALISATION, 

effect  of,  on  testamentary  capacity,  3 

NEAREST  OP  KIN,  335—340.    See  Next  op  Kin. 

NEAREST  RELATIONS,  323,  337,  353.    See  Relations. 

NEPHEWS  AND  NTEOES, 

whether  gift  to,  raises  equivocation  between  nephews  proper  and 

wife's  nephews,  131,  132 
meaning  of,  316,  317 

means  duldren  of  brothers  and  sisters,  including  half-blood,  316 
^;reat-nephew  called  a  nephew,  ib, 
m  what  cases  a  wife's  nephew  may  take,  ib,,  317 

grandnephews  may  take,  317 
male  nephews,  gift  to,  ib. 

NET  SUM, 

gift  of,  whether  free  of  duty,  196 

NEXT  HEIR, 

when  words  of  limitation,  421,  422 

NEXT  LEGAL  REPRESENTATIVES, 
meaning  of,  346 

NEXT  MALE  KIN, 
meaning  of,  337 

NEXT  OF  KIN, 
election  by, 

title  as,  to  an  intestate  may  raise  election,  103 

each  has  separate  right  of  election,  107 

of  married  woman  wnose  will  becomes  inoperatiye  not  put  to 
election.  111 
take  money  conyerted  into  land  if  gift  fails,  258 
how  they  take  conyerted  money,  259 
direction  that  one  of,  not  to  share,  258,  794 
means  legitimate  next  of  kin,  284 
bequests  to,  335—343 

meaning  of,  335 

legal  or  next  of  kin,  ib, 

half-blood  admitted,  ib, 

selectiye  power  to  appoint  to,  ib, 

ex  parte  matemd,  ib. 

effect  of  reference  to  the  statute  or  intestacy,  ib, 

hiisband  or  wife  do  not  take  as  next  of  kin,  t&.,  336 

when  widow  included,  336 

intention  to  leaye  property  to  next  of  kin  not  carried  out,  ib, 

what  will  exclude  one  of  the  next  of  kin  from  the  class,  ib, 

3p2 
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NEXT  OF  KIN— amitnuei. 
bequests  to— continued, 

whether  statute  fixes  proportions  as  well  as  persons,  336,  337 

nearest  of  kin  by  way  of  neirship,  337 

in  the  male  line,  ib, 

nearest  of  a  class,  ib. 

of  a  particular  name,  338 

next  of  kin  of  husband  and  wife,  ib, 

gifts  to,  exclusive  of  A,  who  is  sole  next  of  kin,  ih, 

of  A  as  if  she  had  died  unmarried,  339 

meaning  explained  by  context,  ib. 

when  the  class  is  to  be  ascertained,  340 — 343.    See  Class. 

of  wife  as  if  she  had  died  intestate  and  unmarried,  342 
title  to  accumulations  released  by  statute,  619 
^ift  to,  after  A's  death,  when  it  gives  A  a  life  interest,  734,  735 
title  of,  to  residue  undisposed  of,  796 

NEXT  PRESENTATION, 

under  what  words  it  passes,  214,  215 

NEXT  SURVrvmO  SON, 
meaning  of,  279 

NIECES, 

meaning  of,  316,  317 

NOB, 

meaning  of,  in  condition  precedent,  754 

NOT  EXCEEDING, 
gift  of  sum,  757 

NOT  OTHERWISE  DISPOSED  OP, 
effect  of  words,  229 

NOTICE 

to  treat,  effect  of,  upon  conversion,  260,  261 
of  condition,  not  necessary  for  forfeiture,  622 

NOW, 

whether  it  restricts  general  words  to  the  date  of  the  will,  146 
invested,  gift  of  a  sum,  whether  specific  or  demonstrative,  152 

NUMBER 

of  ohQdren,  mistake  in,  299 

NUNCUPATIVE  WILL, 
who  may  make,  57 

O. 

OBJECTS  OF  VIRTU, 
gift  of,  206 

OBLITERATION 

of  part  of  will,  effect  of,  37—39 
legacy,  44 
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OCCUPANCY. 

special  and  general,  523,  524 

OCCUPATION, 

description  by,  138 

devise  of  use  and,  217 

reference  to,  when  it  passes  easement,  ib.y  218 

OFFICE, 

gifts  in  respect  of,  to  executors,  347,  348 

when  charitable,  366,  367 
power  when  attached  to,  or  personal,  434 
duration  of  annuity  in  respect  of,  505 

OFFSPRING, 

meaning  of,  322 

OMISSION 

of  words  from  probate,  28 

See  Blanks  ;  SuppLYiNa  Wobds. 

ON  THE  DEATH, 

effect  of  gift  over,  513,  514,  658,  659,  752 

ONE 

of  a  class,  gift  to,  757,  758 

ONEEOUS  LEGACIES, 

when  they  may  be  rejected,  115,  116 

OPTION  OF  PUECHASE, 

effect  of,  on  specific  ^ift,  165 

deyise,  ib. 
nature  of,  219,  220 
effect  of,  as  ^regards  conversion,  261 
whether  executor  can  give  lessee,  455 

OR, 

when  changed  into  And, 

in  a  devise  to  A  or  his  heirs,  411 

A  or  the  heirs  of  his  body,  ib, 
in  a  gift  apparently  substitutional,  668,  669 
in  gifts  over,  703—706 
if  A  dies  under  age  or  without  issue  after  devise  in  fee,  703 

after  devise  for  life,  re- 
mainder in  tail,  ib.,  704 
gift  over  on  failure  of  issue  or  some  other  event,  704 
if  A  dies  under  age  without  issue,  after  devise  in  tail,  ib, 
after  a  gift  to  be  vested  in  one  or  other  of  two  events,  ib. 
gift  over  upon  death  before  the  tenant  for  life  or  under 

twenty- one,  ib. 
explained  by  the  context  to  mean  and,  705 
in  a  condition  precedent  to  vesting,  754 

ORDER  OF  ASSETS,  828—832.    See  Assets. 

ORDER  OF  COURT 

as  affecting  ademption,  167 
conversion,  263 
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ORIGIN.  DOmOIL  OP. 
what  is.  7.  8 
when  it  reyires,  12 

0RIGIN4LL  WILL 

may  be  looked  at,  when,  122 

ORNAMENTAL  TIMBER, 
what  is,  630 

OTHER  SONS, 

gift  to  second  and,  when  it  includes  a  first  son,  279 

OTHERS, 

suryivors  when  construed,  686 — 690.    See  SimyiYOBS. 
others  will  not  be  read  suryivors,  690 

OUTGOINGS, 

meaning  of.  216,  539 

how  borne  between  tenant  for  life  and  remainderman,  536—639 

OUTLAWRY, 
abolished,  25 

P. 

may  mean  yested,  682.  684 

PARCELS,  138 

PARENT  AND  CHILDREN, 

bequests  to  parents  for  life  and  then  to  their  children,  298 
bequest  to,  395—398 

primd  facie,  giyes  concurrent  interests.  395 

gift  to  parent  in  trust  for  herself  and  children,  t&.,  396 

words  of  distribution  applied  to  children  only,  396 
limitation  applied  to  children  only,  ib. 

settlement  directed  of  the  whole  fund,  t^. 

continuing  trust,  ib. 

gift  of  whole  to  the  separate  use,  t&.,  397 

parent's  interest  only  to  the  separate  use,  397 

division  of  the  whole  at  a  particular  time,  ib. 

gift  oyer  of  the  whole,  if  no  diildren,  ib. 

children  contemplated  as  taking  the  whole,  ib. 

express  gift  to  aiterborn  children.  398 

part  of  tne  fund  payable  at  a  future  period,  ib. 

children  referred  to  as  heirs,  ib.  % 

effect  of  reference  to  other  gifts,  ib. 

executory  trust,  ib. 
devises  to,  414,  415.    See  Wild's  Case,  rule  in. 
when  parent  entitled  to  have  child  maintained,  459 
bequests  to  parent  in  trust  for.  491 — 493 
when  legacy  to  child  may  be  paid  to  parent,  493 

PARENT  AND  ISSUE, 
bequests  to.  301 

PARISH. 

gift  for  benefit  of.  364 
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PABK. 

land  may  be  devised  for,  393 

PAEOL 

evidence,  when  admissible.    See  Evidexoe. 
trost,  evidence  of,  wben  admitted,  73 — 75 

PABT, 

gift  of  sum  *'  part  of"  larger  sum,  157 

PAETICIPATB 

creates  tenancy  in  common,  403 

PABTIOULAE  EESIDUE, 
what  is,  236,  237 

PAETICULAES, 

enumeration  of,  effect  of,  on  large  words,  225,  226 

specific  enjoyment,  556,  557 

PAETTTION 

authorised  by  power  of  sale  and  exchange,  439 

PAETTTION  ACTS, 

sale  under,  effect  of,  263 

PAETNERSHIP 

profits,  when  income,  184 

when  apportionable,  185 
gift  of  share  of,  209 

Sroperty,  power  of  executor  over,  450 
ebts,  rights  against  deceased  partner,  825 

PATENT  AMBIGUITY,  123 

PATBENITY, 

description  of  illegitimate  child  with  reference  to,  294 

PATEIMONY, 

meaning  of,  209 

PAYABLE, 

when  vested  means,  581,  582,  584 

effect  of  gift  over  if  propei-ty  becomes  payable  to  another,  635 

gift  over  on  death  before  legacy  payable,  693 — 695 

PAYMENT 

of  legacies,  time  for,  188 

of  annuities,  193  i 

into  court,  effect  of,  on  discretionary  trust,  462 

death  before  time  of,  gift  over  upon,  693 — 695 

immediate  gift,  no  time  of  payment  fixed,  693 

time  of  payment  fixed,  i&. 
gift  after  life  interest,  ib. 
me  interest,  gift  payable  at  twenty-one,  693 — 695 

PBOUNIAEY  INVESTMENTS,  203 
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PECUNIARY  LEGACIES 
include  annuities,  211 
Older  of  application,  to  pay  debts,  830 

PEERAGE, 

inducement  to  procure,  void,  623 

PENCIL, 

alterations  of  will  in,  37,  38 

PER     CAPITA     AND     PER     STIRPES,    300—305.    322.      See 

DlSTRIBTTTION. 

PERFORMANCE 

of  coTenant  to  leave  by  will,  70—73 
of  conditions,  570,  571,  622,  627—630 

PERMISSIVE  WASTE, 
law  as  to,  53d,  536 

PERMIT, 

effect  of  word,  in  gift  over,  634,  635 

PERPETUITY.  597—613 

whether  gift  void  for.  made  good  by  election.  105 

trust  for  sale  void  for,  does  not  convert,  253 

in  relation  to  charity,  367 

statement  of  the  rule,  597 

covenant  to  reconvey  when  void,  598 

right  of  re-entry  when  void,  ib. 

gut  over  between  charities  not  void  for,  ib.,  599 

gift  to  charity  for  uncertain  i)eriod,  599 

uie  rule  apphes  to  legal  remainders,  ib, 

remainder  to  unborn  son  of  unborn  person  void,  t(. 

rule  applies  to  common  law  condition,  ib,,  600 

the  state  of  things  existing  at  the  death  is  to  be  considered,  600 

the  fact  that  a  woman  is  past  child-bearing  rejected,  ib, 

gift  to  benefit  domestic  animals,  ib, 

gift  tending  to  tie  up  property  is  void  unless  charitable,  ib,,  601 

gift  to  repair  tomb,  601 

restraint  upon  anticipation.  t(. 

direction  to  convey  freeholds  at  end  of  lease,  ib, 

whether  limitations  subsequent  to  an  estate  tail  can  be  too  remote, 

<h.,  602 
tenn  precedent  to  an  estate  tail  may  be  too  remote,  602 
concurrent  terms,  ib, 
accumulation  for  payment  of  debts  is  valid,  ib, 

till  a  fund  reaches  a  certain  sum,  when  valid,  ib, 
whether  powers  of  sale  and  leasing  can  be  void  for,  ib,,  603 
trust  for  sale  may  be  void,  603 
discretionary  trust  to  maintain,  ib, 
gift  to  persons  who  must  be  living  at  the  testator*8  death  and  time 

of  vesting^  good,  ib, 
gift  is  void  if  the  event  is  too  remote,  though  the  persons  may  not 

be,  ib.,  604 
gift  for  life  to  unborn  children  of  tenant  for  life  is  good,  604 
cross  limitations  between  unborn  tenants  for  life,  ib, 
substitution  of  issue,  ib, 
remote  gift  over  of  life  interest,  ib. 
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PERPETUITY— co«*tnM€(i. 

remainders  after  life  interests  of  unborn  persons,  604 

fptt  to  survivor  of  unborn  persons  void,  605 

limitations  dependent  upon  void  limitations  are  void,  ih, 

gifts  in  default  of  appomtment,  tb, 

alternative  limitation  may  be  good,  ib, 

splitting  compound  events,  606 

gift  to  a  class  to  bo  ascertajned  beyond  limits  of  perpetuity,  ib. 

whether  gift  to  an  individual  and  a  remote  class  is  void,  607 

gift  to  each  member  of  class  of  fixed  sum,  ib, 

where  shares  of  members  of  class  can  be  severed,  ib,,  608 

restraint  upon  anticipation,  608 

gift  to  a  person  satisfying  a  description  must  be  ascertained 

within  limits  of,  ib,,  609 
effects  of  the  words  as  far  as  the  rules  of  law  permit,  609 
direction  that  personalty  is  not  to  vest  in  a  tenant  in  tail  dying 

under  twenty-one,  ib,,  610 
power  exercised  within  limits  of  perpetuity  is  good,  610 
appointments  under  general  powers,  ib, 

under  special  powers,  ib,,  611 
invalid  restrictions  upon  a  valid  gift  may  be  rejected,  61 1 
cypres,  617—619.    See  Cy  Pres. 

PERSONS  DESIGNATE, 

gifts  to,  265 — 271.    See  Dbsoription. 

PEESONAL  PROPERTY, 

described  by  reference  to  locality,   168,   206,   207,   208.    See 

Locality. 
estate  and  effects,  gift  of,  confined  to  personalty,  220 
bequests  of,  to  heirs,  333,  334 
absolute  interests  in,  476 — 481 
cannot  be  given  in  succession,  648 
exoneration  of,  from  payment  of  debts,  835—839 

PERSONAL  REPRESENTATIVES, 

meaning  of,  344—347.    See  Repbesentatiybs. 

PERSONAL  RESIDUE, 

questions  between  real  and,  237,  238 

PHILANTHROPY, 

gift  for  purpose  of,  350 

PIOUS  USES, 

whether  charitable,  358 

PLACE.    See  Locality. 

PLANT  AND  GOODWILL, 
meaning  of,  208,  209 

PLATE, 

meaning  of,  204 

use  of,  what  passes  under,  217,  218 

POLICE  RATES, 

charge  on,  within  Mortmain  Act,  385 
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POLICY, 

moneys  ariamg  from,  eifeoted  by  tenant  for  life  belong  to  him,  546 
direction  to  keep  up,  when  not  within  ThelloBSon  Act,  615 

POOB, 

gift  for  relief  of,  351—354 

relations,  gift  for,  whether  charitable,  353,  354 

POOR  RATES, 

charge  on,  within  Mortmain  Act,  385 

PORTIONS, 

double,  eyidence  in  case  of,  136,  137 

interest  on,  193 

when  younger  children  means  children  entitled  to,  278 — 280 

vesting  of,  579,  580.    See  Ybbtino. 

what  are,  within  the  exception  in  the  Thellusson  Act,  617 

whether  avoided  by  shifting  clause,  718 

satisfaction  of,  by  legacies,  759—764.    See  Satisfaction. 

ademption  of,  767—770.    See  Ademption. 
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POSSESSED  OF," 

whether  gift  of  all  which  testator  is,  passes  realty,  222 
effect  of  these  words  in  passing  leaseholds,  231 

POSSESSION, 

title  by,  is  devisable,  85 

title  by,  acquired  by  tenant  for  life,  546,  547 

when  tenant  for  life  let  into,  549 

gift  over  on  death  before,  697—699 

meaning  of,  in  shifting  clauses,  717 

of  real  estate,  bequest  of  chattels  to  person  in,  721 

POSSIBILITY 

of  reverter  is  devisable,  85 

upon  a  possibility,  doctrine  of,  599 

POSTHUMOUS  CHILD, 

given  when  confined  to,  296.    See  Child  en  ventre. 

POST  MuRTEM 

examination  under  Anatomy  Act,  89 

POSTPONEMENT  OF  SALE, 
power  of, 

includes  power  to  carry  on  business,  448 
may  be  indefinite  or  limited,  ih» 
discretionary  not  controlled,  461 
effect  as  regards  tenant  for  life,  555,  558 

POWER,  POWERS, 

will  under,  to  appoint  realty,  2 

personalty,  f'6. 
effect  of  Lord  Kingsdown*s  Act,  t6.,  3 
effect  of  Wills  Act  on  execution  of,  t5. 
by  foreipier,  6 
of  married  woman,  21 
how  revoked,  40,  41,  47 
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POWER,  POWERS— co7i<inu«d. 

to  make  unattested  will  yoid,  69 

covenant  to  exercise,  73 

to  arise  on  contingency,  when  exercisable,  85 

to  conting^t  person,  86 

to  be  exercised  in  writing,  ih. 

testamentary,  what  is,  «&.,  87 

to  jointore  before  statute  of  devises,  87 

to  appoint  with  certain  formalities,  t5.,  88 

execution  of  testamentary,  not  aided,  88 

election  in  cases  of  appointment  under,  104 — 106 

evidence  as  to  what,  testator  had,  130,  131 

legacy  in  exerdse  of  non-existing,  whether  specific,  153 

ademption  of  property  appointed  under,  166 

execution  of  general  by  residuary  gift,  239—246.    See  General 

Powers. 
of  special,  247 — 252.    See  Special  Powers. 

to  appoint  land,  how  exercised,  252 

to  convert,  effect  of,  253,  254 

of  advancement,  effect  on  joint  tenancy,  403 

devolution  of,  434—438 

bare,  and  coupled  with  interest,  434 

whether  personal  or  official,  434 

distinguished  from  property,  481 — 483 

of  appointment.    See  Appointment. 

to  descendants,  322 
to  relations,  construction  of,  323,  325 
to  family,  construction  of,  327 
not  impued  from  word  assign,  332,  333 
to  next  of  kin,  construction  of,  335 
makes  donees  in  default  tenants  in  common,  403, 

404. 
added  to  gift  of  income,  481 
added  to  absolute  gift,  f  &.,  482 
added  to  life  interest,  482 

whether  determined  by  gift  over  on  bankruptcy,  517 
vesting  of  gifts  under,  595,  596 
how  affected  by  i-ule  against  per|)etuities,  610,  611 
cy  pres  doctrine  applies  to  execution  of,  611 
effect  of  execution   of,  by  married  woman   on 
creditors,  831 

of  sale,  439—448.     See  Sale. 

to  postpone  sale,  448.    See  Postponement  of  Sale. 

to  mortgage,  t6.,  449.    See  Mortoage. 

to  give  receipts,  449,  450.    See  Receipts. 

executor's  over  personalty,  450 

to  convert,  «(.,  451 

to  compromise,  451 ,  452 

to  invest,  452 — 454.    See  Iitvebtment. 

to  lease,  454,  455.    See  Lease. 

to  manage,  repair,  improve,  455,  456 

to  insure,  456 

to  renew  leases,  i2).,  457 

to  carry  on  business,  457.    See  Business. 

to  maintain  infants,  458 — 460.    See  Maintenance. 

discretionary,  460 — 462.    See  Discretion. 

of  advancement,  463,  464.    See  Advancement. 

of  appropriation,  464 — 466.    See  Appropriation. 

to  onarffo  costs,  468 

to  decide  questions,  ih. 
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^^.  ^WEBa-conHnued. 
to  •ppoint  new  tnuteee,  469 
of  tenant  for  life  to  leai.  6«  S4s 

"ojecM  01,  take  by  implication,  738,  73» 
PBECATOET  WOEDS 

when  they  create  aw.  488-491.    SeeTErsr. 
PRE-EMPTION, 

right  of.  must  be  literaUy  construed.  219.  220 

PBEPEEENCE, 

l^owlong right  oonfcinuesViMr       *'  *• 

PBEMISES, 

zneaning  of,  219 

PEESENT  TENSE,  145, 146.    See  Now. 

PBESUMPnON, 

none  in  favour  of  sanity  18 

**  «>.^te  of  alterations  in  wiU  37  ^ 

that  wiU  IS  doly  executed,  79 
evidence  to  rebut,  134—137 

PBINTED  form:, 

effect  of  will  in.  where  there  are  two  residuary  gifte.  751  752 

of  debts  abolished,  803 

given  by  statute,  804,  805 

old  rules  as  to,  805—808 
of  assets  to  pay  debte,  828-832 
of  legacies,  839—848 

PEIVATE  GHAETTY, 
gift  for,  is  void,  350 

PBOBATE, 

omission  and  insertion  of  words.  28 

^en  scandalous  passage  omitted  28  29 
effect  of,  on  realt^7^78  • ' 

what  entitled  to,  76 — 82 

will  of  foreigner,  76 

msbrument  naming  executor,  ib. 

.contingent  wiU  or  codicil,  ib!  77 

iS?^®^*  ».^g  guardians,  77 
^.^*^^?«iaed  women,  »6. 

^^J^  IfJ^dJRtinsfer  Act,  ib. 

jnU  of  realty  before  the  Act,  78 

foreign  will,  ib. 
on  what  evidence  granted,  79 
foreign  probate,  effect  of,  80 
what  should  be  included  in,  ib.  81 
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TROBAT^— continued. 
where  granted,  81 
oonclusiye  on  question  of  fraud,  82 
how  granted  wnen  oompany  executor,  95 
conclusive  as  to  what  will  is,  122 

PEOOEDUEE, 

matters  of,  governed  by  lex  fori,  5 

PROCEEDS  OF  SALE 

of  English  leaseholds,  by  what  law  governed,  1 

may  pass  under  land,  144 

of  land  given  to  charity,  381,  382 

of  EngUsh  land  for  foreign  charity,  390 

PROFESSIONAL  SEEVIOES, 
power  to  charge  for,  101 

PEOFIT  COSTS, 

authority  to  charge,  101 

in  case  of  attesting  witness,  120 

PEOFITS.    See  Ebnts  and  Pboftts. 

what  are,  accruing  after  death  of  testator,  184,  185 

partner^p  cteclared  after  death  for  a  period  ending  in  life- 
time, 184 
debts  are,  of  the  year  when  they  are  got  in,  185 
bonus  on  shares  declared  before  the  death,  payable  after- 
wards, ib» 
apportionment  of,  ib,,  186 

PEOMISE 

to  leave  property  by  will,  70 

PEOPEETY, 

when  it  will  pass  realty,  220 
executors  of,  take  realty,  223 
in  certain  securities,  meaning  of,  226 
distinguished  from  power,  481 — 483 

PEOTECTED  LIFE  INTEEESTS,  495—497 

PEOTECnON  OEDEE, 

will  of  married  woman  after,  23,  24 

PEOVIDE, 

gift  to,  a  school,  388 

PUBLIC  COMPANY, 
what  is,  186,  453,  454 

PUBLIC  POLICY, 

gift  contrary  to,  void,  366 

conditions  contrary  to,  validity  of,  568,  621 

PUBLIC  PUEPOSE, 
gift  for,  350 

PUB  A  UTRE  VIE,    See  Estate  Pub  Autbk  Vns. 
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PUECHASE,  PUEOHASED, 

gift  of  property  *'  purchased,"  139,  202,  211 

contract  for  purchase,  effect  of,  262 

purchased  land,  when  power  of  sale  extends  to,  442,  443 

power  to  sell  land  wrongly  purchased,  443 

purchase  money, 

of  land  devised  and  then  sold,  right  to,  211,  238 

interest  on,  till  completion,  262 
direction  to  purchase  annuity,  effect  of,  dOO,  501 

PUEPOSE, 

gift  for  particular,  when  legatee  entitled  absolutely,  494 

adeemed  if  purpose  satisfied  Dy  testator,  771, 
772 


a 

QUAEEIES, 

rights  of  tenant  for  life  as  to,  634,  535 


E. 

EAILWAY  8HAEES 
include  stock,  204 

BEADY  MONEY, 

meaning  of,  200,  201 

EEAL  EFFECTS 

will  pass  realty,  223 

EEAL  ESTATE, 

charge  of  legacies  on,  before  Wills  Act,  59,  60 

S rebate  of  will  of,  81,  82 
evise  of,  passes  copyholds,  84 
words  appropriate  to,  220—223 
devise  of,  when  it  carries  leasehold,  222 
class  to  take,  how  fixed,  310 — 313 
vests  in  personal  representative,  425 
liability  of,  for  debts,  829,  830 

for  legacies,  840—845 

EEAL  AND  PEESONAL  ESTATE, 
given  together, 

effect  as  regards  income,  182 

charge  of  portion,  580 

effect  as  regards  conditions,  625 

gift  over  on  death  without  leaving  issue,  715 

EEAL  EESIDUE, 

questions  between,  and  personal  residue,  237,  238 

EEAL  SEOUEITY, 

mortgage  on,  meaning  of,  203 
power  to  invest  in,  453 

EEBUILD, 

when  tenant  for  life  bound  to,  536 
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EEOEIPT, 

guardian  may  give,  for  legacy  to  infant,  98 

power  to  give,  44 9,  450 

whether  agent  can  give,  449 

by  infant  may  be  made  sufficient,  450 

proyifiion  requiring  personal,  517 

gift  oyer,  upon  deatn  before,  697—699 

clause,  effect  of,  on  estates  of  trustees,  428 

in  creating  separate  use,  641 

in  creating  restraint  upon  anticipation,  645 

EECEIVED,  EECEIVABLE, 

meaning  of,  697,  698.    See  Beceift. 

BEOEIVEB, 

requejBt  to  employ  a  person  as,  101 

annuitant  may  liaye,  498 

legatee  with  charge  may  haye,  841 

EEOITAL, 

of  reyoked  will  by  codicil,  effect  of,  64 
effect  of,  in  excluding  property  from  residue,  233 
of  intention  not  to  execute  power,  247,  248 
that  person  entitled  does  not  execute  power,  248 
impLcation  by,  742—744.    See  Imflioation. 
incorrect,  of  gift  will  not  affect  gift,  750 

of  uct  wiU  not  affect  gift,  ib. 

of  adyance,  effect  of,  776 

EECOGNIZANOES, 
priority  of,  807 

EE-CONVEY, 

unlimited  coyenant  to,  is  yoid  for  remoteness,  598 

BEDEEM, 

right  of  tenant  for  life  to,  543,  544 

BEDUPUOATION  OP  CHARGES, 
by  referential  gift,  724 

RE-ENTEY, 

unlimited  right  of,  when  yoid,  598 

REFEEENCE, 

what  is  a  sufficient,  to  a  power,  248 — 250 

to  property  subject  to  a  power,  250 — 252 
gifts  by,  720— 724 

cbAttels  to  A  to  go  according  to  limitations  of  realty,  yest  in 

A,  720 
chattels  to  go  with  a  title,  ib. 
chattels  to  go  as  heirlooms  with  realty,  ib. 
whether  chattels  yest  in  tenant  in  taU,  defeasible  by  birth  of 

issue  to  take  under  prior  limitations,  t5.,  721 
direction  against  yesting  under  twenty-one,  721 
direction  as  to  possession,  ib. 
proviso  divesting  estate  must  not  be  uncertain,  722 
effect  of  words  *'  as  far  as  the  law  permits,"  ib. 
possession  under  deed  not  executea,  ib. 
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BEFEBENOE— <x>niint4ece. 
gifts  hj^^iontinued. 

bequeet  in  the  same  maimer  as  prior  gifts,  722,  723 

devise  to  uses  of  settlement,  effect  of,  723 

whether  gift  upon  trusts  of  a  prior  gift  is  subject  to  same 

charges  as  the  prior  gift,  t6.,  724 
whether  property  giyen  hj  reference  held  under  separate 

settlement,  724 
reduplication  of  charges,  ib, 
gift  to  persons  '*  before  named,*'  ib. 
gift  to  jiersons  *'  hereinafter  named,"  ib. 
erroneous,  to  gift,  effect  of,  742—744 

REFERENTIAL  OONSTRUOTION 
of  gifts  in  default  of  issue,  709 — 715 
See  Death  without  Issue. 

REFUNDING 
by  legatees,  467 

REIMBURSEMENT  CLAUSE, 

effect  of,  on  gift  of  residue  to  executors,  486 

REJECTION 

of  onerous  legacy,  115,  116 

RELATION  BACK 

of  title  of  administrator,  91,  526,  527 

RELATIONS, 

gifts  to,  323—325 

means  legitimate  relations,  284 

nearest  relations,  323 

when  restricted  to  persons  capable  of  taking  by  statute,  ib, 

they  teke  per  capita  as  joint  tenante,  ib. 

power  to  select  relations  extends  to  relations  generally,  ib. 

gift  to,  of  illegitimate  person,  324 

when  the  class  to  teke  is  ascertained,  i'6.,  325 
poor  relations,  gifte  to,  whether  chariteble,  353,  354 
precatory  trust  for,  491 

RELEASE, 

of  powers  by  covenant  not  to  exercise,  73 
of  aebt,  may  raise  election,  109 
condition  requiring,  construction  of,  627 

RELIGION, 

of  children,  directions  as  to,  in  will,  100 
gifte  for  advancement  of,  356 — 364 
gift  over  on  change  of,  valid,  623 ' 
if  legatee  embraces,  633 

RELIGIOUS  PURPOSES, 
whether  chariteble,  356,  357 

REMAINDERS.    See  Limitations  ;   Executory  Intebbsts  ;   Con- 
tingent Remainders. 
contingent,  312,  649—652.     See  Vestino. 
in  estetes  pur  autre  vtV,  519 
condition  may  create,  566,  567 
are  subject  to  rule  against  perpetuity,  599 
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BEMAINDEBS— oon^tnu^cf. 

dependent  on  void  limitations  are  void,  605 

in  chattels,  647 

after  absolute  interest,  648 

distinguished  from  executory  interests,  649 — 652 

BEMAINS, 

gift  of  what  remains,  514,  648 

EEMOTENESS,  597-613.    See  Perpbtuity. 

EEMOVAL, 

effect  of,  on  bequest  of  things  in  a  house,  168 

EEMUNEEATION 

for  services,  legacy  given  as,  347,  348 
annuity  given  for,  505 

RENEWABLE  LEASEHOLDS.    See  Leaseholds,  Benewable. 

RENEWAL 

of  lease,  covenants  for,  455,  545 

power  of,  456,  457 
fines  for,  apportionment  of,  between  successive  takers,  547—549 
fund  for,  right  to,  as  between  tenant  for  life  and  remainderman, 
548,  549 

RENT  CHARGE, 

annuity  charged  on  land  may  be,  153 

devisee  of,  entitled  to  redemption  money,  267 

gift  of,  charges  land,  498 

effect  where  some  of  the  land  taken  away,  499 

charged  on  realty  and  personalty  issues  out  of  realty,  500 

is  entailable,  ib. 

tenant  for  life  must  keep  down,  541,  542 

effect  of  Liteetates*  Estates  Act  on,  794,  795 

RENTS,  RENTS  AND  PROFITS, 

due  after  death  payable  by  devisee,  171 
from  death  pass  to  devisee,  180 
intermediate, 

of  contingent  devise,  180 — 182 
bequest,  181 

of  severed  fund,  ib. 

of  appointed  fund,  182 

of  residuary  devise,  ib, 
bequest,  ib. 

mixed  fund  of  residue  carries,  ib, 

where  fund  given  to  class,  183 
apportiontnent  of,  185 — 187 
accumulated,  of  mine  pass  with  surface,  214 
gift  of  arrears,  215,  216 
right  to,  between  death  and  sale  of  land,  262 
increase  in  value  of,  given  to  charity,  375 — 377 
when  within  the  Mortmain  Act,  383,  386 
devise  of,  when  it  passes  fee,  403 
gift  of,  to  A  during  minority  of  B,  506 

effect  of  use  of  word,  on  right  of  tenant  for  life  of  residue,  557,  558 
direction  not  to  raise,  void,  631 
who  entitled  to,  between  shifting  and  birth  of  issue,  718 

T.W.  3  Q 
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RENVOI, 

doctrine  of,  7 

BEPAIB, 

duty  of  trustees  for  sale  to,  456 
power  of  coiirt  as  to,  474,  475 
when  tenant  for  life  bound  to,  535,  536 
trust  to,  not  within  Thellusson  Act,  615 

EEPRESENTATIVES, 

gift  to  descendants  or  representatives,  322 
meaning  of, 

where  used  as  a  word  of  purchase,  344 — 347 

prima  facie  means  executors,  344 

where  it  moans  next  of  kin,  t6. 

substitutional  gift  to,  ih, 

may  mean  descendants,  345 

suMtitutional  gifts  to,  after  a  life  estate,  t6. 

effect  of  words  of  distribution,  ih, 

use  of  executors  in  other  parts  of  the  will,  ih. 

direction  to  pay  to,  where  executors  are  named,  346 

explained  by  other  words,  ih, 

gift  to,  of  a  banking  firm,  i'&.,  347 
real  estate  vests  in,  425 
where  used  as  a  word  of  limitation,  476 

EEPUBLICATION. 

distinguiBhed  from  revival,  65 

what  reference  required  to  republish,  ih, 

effect  of,  on  gift  to  attesting  witness,  120 

on  specific  devise,  146,  147 

on  adeemed  gift,  167 

on  execution  of  power  by  survivor,  251 

EEPUGNANT  CONDITION,  630-638.    See  Conditiox. 

EEPUTATION 

of  parentage  of  illegitimate  child,  293,  294 
and  fact  of  patemi^  distinguished,  294 

BEQUEST, 

conversion  upon,  254 

EESIDENCE, 

condition  requiring,  217,  628,  629 

RESIDUARY  LEGATEE 

who  omits  le^cies  may  be  declared  trustee,  28 
effect  of  appointment  of,  210 
*'  of  all  my  property,"  appointment  of,  ih. 
priority  between,  and  legatees,  847,  848 
Dears  losses,  848.    See  Residue. 

RESIDUE, 

covenant  to  leave  a  share  of,  72 
residuary  devise  is  specific,  153 
when  residuary  bequest  specific,  154,  155 

residue  of  specific  fund  specific,  156,  157 
future  gift  of,  when  it  passes  intermediate  income,  182,  183 
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when  it  passes  under  term  money,  199,  200 

whether  it  is  a  legacy,  211 

what  is  a  residuary  gift,  224 — 228 

there  may  be  several,  224 

no  particular  words  necessary,  ib, 

general  and  particular  residue,  t6.,  225 

large  words  followed  by  particulars,  225 

explanatory  words,  t6.,  226 

inclusion  of  particular  things,  226 

large  words  preceded  by  particulars,  ib,,  227 

when  restricted  to  things  ejusdem  generia,  227,  228 
what  passes  under  a  residuary  gift,  228 — 236 

effect  of  sects.  24,  25  of  Wills  Act,  228,  229 

words  **  not  otherwise  disposed  of,"  229 

what  residuary  devise  includes,  t6.,  230 

lands  not  settled,  230 

leaseholds  for  years,  231 

effect  of  sect.  26  of  Wills  Act,  ib,,  232 

what  personal  residue  includes,  232,  233 

recital  of  settlement  when  there  is  none,  233 

exception  of  property  from  residue,  ib,,  234 

residue  of  a  share  of  residue,  234 

revocation  of  a  share  of  residue,  235 

share  of  residue  to  fall  into  residue,  ib. 
particular  residue,  236,  237 

residue  of  lands  in  a  parish,  236 
personalty,  i6. 
appointed  property,  237 
questions  between  real  and  personal  residue,  ib,,  238 

land  on  trust  for  sale,  237 

no  distinction  between  devise  and  appointment,  238 

land  and  money  charged  on  land,  ib, 
execution  of  general  power  by,  239 — 246 

special  power  by,  251 
converted  realty,  under  what  residue  it  passes,  239 — 246 
gift  of  residue  to  executor  when  a  trust,  486,  487 
rule  as  to  conversion  of  property  comprised  in,  555 — 561 
undisposed  of,  goes  to  next  of  kin,  796 
if  no  next  of  kin  executora  take,  797 — 799 
residuary  devise  and  specific  gift  contribute  to  debts  rateably, 

830 
effect  of  use  of  word,  in  charging  legacies,  841 

EESPEOnVE, 

distributive  force  of  the  word,  302 

devise  to  several  and  heirs  of  their  respective  bodies,  399 

and  their  respective  heirs,  400 
bequest  to  several  and  their  respective  executors,  ib. 
effect  in  creating  tenancy  in  common,  402 

BEST. 

gift  of  all  the,  passes  realty,  222 

EESTEAINT  UPON  ANTICIPATION,  642—646.     See  Anticipa- 
tion, Restraint  on. 

EESTBAINT  UPON  MAEEIAGB,  624—627 

3q2 
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£ESTEIOnON, 

inyalid  when  it  may  be  rejected,  105,  61 1 
as  affecting  description  of  property,  138 
effect  of,  on  prior  absolute  interest,  483 — 485 

EESULTING  TRUSTS,  788-790 

deyise  subject  to  a  charge  which  fails  carries  the  whole,  788 
whether  devisee  takes  subject  to  or  what  remains  after  satisfying 

charge,  789 
direction  to  pay  a  certain  sum,  ib. 

a  sum  disposed  of  in  all  eyents,  ib, 

for  purpose  which  may  fail,  ib, 
charge  created  by  will  and  oy  prior  instrument,  ib, 
direction  that  legacy  shall  sink,  i6.,  790 

BETAINER. 

I.  by  executor  of  his  own  debt,  810 — 817 
foundation  of  the  right,  810 
right  is  a  personal  privilege,  i6.,  811 
extends  to  executor  of  executor,  811 
as  between  several  executors,  ib. 
in  case  of  administrator  for  an  infant,  ib. 
limited  to  le^l  assets,  i'6. 
no  right  agamst  realty,  t&.,  812 
effect  of  Land  Transfer  Act,  812 
whether  separate  estate  is  equitable  assets,  ib. 
right  must  be  asserted,  ib. 
time  for  its  assertion,  ib. 
death  after  asserting  right,  ib, 
assets  must  come  to  executor,  ib, 
retedner  in  specie,  ib. 
effect  of  Judicature  Act,  813 

exercisable  only  a^Eiinst  creditors  of  equal  degree,  f  6. 
effect  of  Married  Women's  Property  Act,  ib, 
retainer  without  notice  of  higher  debt,  ib, 
what  debts  may  be  retained,  814,  815 
whether  executor  can  buy  up  debt  and  retain,  815 
how  right  put  an  end  to,  ib.,  816 
right  does  not  prevent  transfer  to  bankruptcy,  817 

of  proof  after  retainer,  ib. 
n.  by  heir  or  devisee,  817,  818 
principle  stated,  817 
effect  of  Act  of  1833,  ib, 
simple  contract  debt  not  within  rule,  ib, 
m.  of  debt  due  by  beneficiary  to  estate,  818—822 
rule  in  case  of  deed,  818 
applies  to  voluntary  deed,  ib, 
equity  applies  against  derivative  interest,  ib, 

ultimate  limitation,  ib, 
not  against  legal  interest,  ib, 
a^nst  purchaser  for  value,  i(. 
rule  in  case  of  wiUs,  t6.,  819 
extent  of  rule,  819 
limits  of  the  rule,  ib, 
what  debts  may  be  retained,  ib. 

debt  not  due  till  after  death,  820 
barred  by  statute,  ib, 

costs,  ib, 
equity  applies  against  assignee  for  value,  ib, 
bankruptcy  of  debtor,  ib.,  821 
effect  01  proof  in  bankruptcy,  822 
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REVERSION, 

election  in  respect  of,  103 

married  woman  cannot  elect  in  respect  of,  104 

acquisition  of,  in  leaselioldfi  given  oy  the  will,  169,  170 

interest  upon  legacy  charged  upon,  189 

whether  it  passes  under  general  words,  229 

power  of  sale  over,  when  exercisable,  440 

purchase  of,  by  tenant  for  life,  of  leaseholds,  546 

must  be  converted  as  between  tenant  for  life  and  remainderman, 

553,  561 
falling  in,  how  apportioned,  562 
devise  of,  when  contingent,  576 
implication  of  cross  remainders  from  gift  of,  739 

EEYERTER, 

possibility  of,  devisable,  85 

REYIVAL  OF  WILL, 
by  codicil,  47,  62—65 
revoking  will  revoked,  62 
does  not  revive  adeemed  legacy,  167,  770 

REVOCATION,  40—52,  745—753 
by  marriage,  40 
of  will  under  power,  ib. 
alteration  of  circumstances,  41 
during  insanity,  ?'6.,  42 
destruction,  42 
dependent  relative,  42 — 45 
several  inconsistent  instruments,  45 
description  as  last  will,  46 
clause  of,  ih.,  47 
codicil  reviving  revoked  will,  47 
destruction  of  will  does  not  revoke  codicil,  ib, 
revocation  of  revoking  codicil,  48 
by  acts,  49—51 
destruction  of  duplicate,  51 
of  will  of  soldier  or  seaman,  60,  61 
covenant  not  to  revoke  will,  72 
by  change  of  interest,  169,  170 
of  share  of  residue,  effect  of,  235 
and  new  appointment,  power  of,  not  exorcised  by  general  bequest, 

245,  246 
power  of,  of  uses,  effect  on  legal  estate,  429 
of  appointment  under  special  power,  power  of,  how  exercised,  25 

of  trustee,  469 
by  alteration  of  estate,  745 
effect  of  sects.  19,  23  of  Wills  Act,xi6. 
dependent  relative  revocation  as  question  of  construction,  746, 

747 
it  must  be  reasonably  clear  that  a  bequest  was  meant  to   be 

revoked,  747 
gift  to  A  for  Uf e  with  remainders,  with  revocation  of  gift  to  A 

748 
whether  revocation  revokes  executory  gifts  over,  ib, 
effect  of  direction  to  sell  estate  devised,  t6. 
gifts  will  not  be  revoked  further  than  is  necessary,  ib,,  749 
of  devise  subject  to  charge,  749 
charge  on  two  funds  by  will,  gift  of  one  by  codicil,  ib. 
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REVOCATION— con^ifit/ed. 

of  deTise  of  realty  when  personalty  given  on  troBts  of  realty,  749 
gift  by  codicil  '*  instead  of  "  gift  by  will,  750 
erroneous  recital  will  not  effect,  i6. 

assumption  of  fact  will  not  effect,  ib, 
effect  of,  of  share  of  a  member  of  a  class,  786 
See  Inoonsistenct,  761—763. 

BIGHT  HEIBS  MALE, 
devise  to,  330 

BIGHT  OF  WAY.  BIGHT  OF  LIGHT, 
when  they  pass  under  a  devise,  218 

BIGHT  TO  SUE 

in  testator^s  name  not  devisable,  86 

BIGHTS  AND  CREDITS 
may  pass  personalty,  203 

BOMAN  CATHOLICS, 

Boman  Catholic  ecclesiastic  may  be  guardian,  98 
position  of,  as  regards  charitable  gifts,  369—362 

BOYALTY 

on  minerals,  not  within  Mortmain  Act,  386 


S. 

SAID, 

effect  of  the  word  in  substitutional  gifts,  673 

SALE, 

effect  of,  by  testator  upon  thing  specifically  given,  130,  145 
adeems  specific  gift,  164,  166 
void  trust  for,  does  not  convert,  263 
contract  for,  converts,  269,  260 
under  compulsory  powers  converts,  260,  264 
option  converts,  261 
decree  converts,  263 
Partition  Acts,  ib. 
of  lunatic's  land,  264 
power  of,  439 — i48 

effect  on  estate  of  trustees,  429 

and  exchange  authorises  partition,  439 

whether  auSiorises  mort^^tge,  ib, 

severance  of  minerals,  ib» 

common  law,  t5.,  440 

oyer  copyholds,  440 

time  for  selling  under,  ib. 

what  consent  required,  t6.,  441 

who  may  exercise,  441 

implied,  442—446 

mode  of  exercise,  446 

duration  of,  ib.^  447 

inquiry  as  to  debts,  448 

over  personalty,  executors  have,  460 
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SALE — continued. 

power  of — continued, 

discretion  of  trustees  when  controlled,  461 

whether  it  can  be  too  remote,  602,  603 

whether  included  in  usual  powers,  730,  731 
gift  over  on  death  before  completion  of,  whether  yalid,  699 
whether  power  to  raise  out  of  income  authorises,  834,  835 

SALVAGE, 

expenditure  in  nature  of,  by  tenant  for  life,  540 

SAME 

effect  of  gifts  in  same  manner  as  prior  gifts,  688,  722,  723 

SANITARY  WOBKS, 

costs  of,  how  borne,  536 — 539 

SANITY, 

not  presumed,  18 

SATISFACTION,  759—767 

evidence  in  case  of,  136,  137 

I.  of  portions  by  legacies,  759 — 764 

arises  between  a  gift  and  a  liability  to  give,  759 

a  portion  charged  and  subsequent  gift,  ih, 

distinguished  from  ademption,  ih, 

covenant  to  settle  for  life  and  absolute  bequest,  760 

effect  of  some  legacies  being  expressly  in,  761 

of  difference  between  covenant  and  bequest,  ih, 

land  and  money,  ih, 

portion  and  residue,  ih, 

contingent  legacy  and  vested  portion,  ih, 

what  difference  between  covenant  and  will  rebuts,  ih,,  762 

effect  of  a  direction  to  pay  debts,  762 

property  appointed  under  power,  763 

mtention  expressed  to  satisfy,  t^. 

wheth3r  parent  becomes  owner  of  satisfied  portion,  ih, 

II.  cases  of  breach  of  trust  bv  parent,  764 

settlement  may  satisfy  breach  of  trust,  ih, 

III.  satisfaction  of  debts,  764—767 

legacy  of  equal  or  greater  amount  satisfies  debt,  764 
what  debts  satisfied,  t6.,  765 

legacies  will  not  satisfy,  765 
difference  between  legacy  and  debt,  ih,,  766 
effect  of  direction  to  pay  debts,  766 
will  and  document  creating  debt  contemporaneous,  767 

SAVINGS 

of  separate  estate  are  separate  estate,  22 

SCANDALOUS  PASSAGES, 

when  omitted  from  probate,  28 

SCHEME, 

when  court  directs,  for  charity,  377 

SCHOOLHOUSE, 

land  may  be  devised  for,  393 
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SCIENCE, 

lor  adTanoement  of,  are  diariiable,  355 


SCIENCE  AND  ABT  DEPABTMENT, 
land  may  be  doYiaed  to,  993 

SCOTCH  CONFmiCAnON, 
effect  of,  80 

SCOTLAND, 

peraonalty  to  be  laid  out  in  Scotch  land,  2 
Kngliwh  will  deriaing  land  in,  ib, 
appointment  under  Scotch  will,  5 

SEAL 

not  BofBcient  signature,  29,  36 

SEAMEN, 

wills  of,  53-61 

SECOND 

son,  gift  to,  279—283 

and  other  sons  may  indnde  first  eon,  279 

SECOND  COUSINS, 
meaning  of,  317 

SECBET  TBUST, 

eridenoe  of,  when  admitted,  73 — 75 
as  to  part  of  estate  is  specific  gift,  153 
for  chanty,  392,  394 
whether  tne  legal  estate  passes,  394 

SECURE, 

direction  to,  does  not  create  tenancy  in  common,  404 

SECUBITIES, 

power  to  invest  in,  453 

SECURITIES  FOB  MONEY, 

when  it  passes  legal  estate  in  mortgage,  93,  94 
meaning  of,  202,  203 

SEISED, 

meaning  of,  222 

SELECTION, 

when  legatee  has  a  right  of,  142,  143 

power  of,  of  charities,  369 

if  trufitees  will  not  make,  court  cannot,  461,  465 

SELL, 

condition  not  to,  when  valid,  630,  631 

SEPARATE  ESTATE, 

wUl  of,  by  married  woman,  21 
sayings  of,  are,  22 
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SEPAEATE  USE, 

to  arise  on  bankruptcy  of  husband,  22 

effect  of,  on  gift  to  mother  and  children,  396,  397 

on  estates  of  trustees,  428 
can  be  attached  under  precatory  trust,  490 
effect  of  Married  Woman's  Property  Act  on,  638,  639 
corpus  as  "well  as  income  may  be  given  to,  639 
effect  of,  on  curtesy,  640 

on  husband's  rights  in  undisposed  of  personalty,  ib, 
what  words  create,  ib, 

"own  use,"  ** absolute  use,"  •*  j)roper  hands,"  ib, 
**  own  disposal,"  where  legatee  is  married,  641 
*'  separate  receipt,"  ib, 
gift  for  maintenance  and  support,  ib, 
**  sole  use  "  does  not  primd  facie,  ib, 
it  may  when  assisted,  642 
when  direction  to  settle  imports,  728 
settlement  to  the,  will  be  without  power  of  anticipation,  ib, 

SEPAEATION, 

conditions  encouraging,  are  invalid,  623,  624 

SERVANTS, 

gifts  to,  273,  274 

SERVICES, 

legacy  for,  effect  of,  347,  348 

SET  OFF,  822,  823 

demands  must  be  in  same  right,  822 

Srivate  debt,  and  debt  to  executor,  ib, 
ebt  due  at  and  after  death,  823 
personal  claim  of  trustee  against  share  of  residue,  ib, 
effect  of  judgment  in  administration  action,  ib, 

SETTLE, 

direction  to, 

effect  of,  on  gift  to  parent  and  children,  396,  398 

on  joint  tenancy,  404 
when  confined  to  life  of  a  tenant  for  life,  661 
how  carried  out  by  the  court,  727 — 731 
what  powers  it  will  authorise,  730,  731 
will  not  prevent  lapse  where  an  absolute  interest  is  given  in 
the  first  place,  783 
whether  covenant  to,  appHes  to  share  saved  fromr  lapse,  785 

SETTLEMENT, 

by  what  law  governed,  6 
voluntary,  is  not  testamentary,  13 
effect  of  incorporation  in  will,  68,  69 
confirmation  of  voidable,  114 
exclusion  of  lands  in,  from  residue,  230 

SETTLEMENT  ESTATE  DUTY, 
how  borne,  194 

SEVERAL  INHERITANCES 
and  joint  life  interests,  399 
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SEVERANCE 

of  fund,  effect  as  to  interest,  181 

of  joint  tenancy,  400—402.    See  JoiKT  Tenancy. 

of  income  of  joint  property  as  it  accrues,  402 

words  of,  as  creating  tenancy  in  common,  ib. 

of  minerals,  when  authorised  by  power  of  sale,  439 

effect  of,  upon  vesting,  585,  586 

of  shares  oi  members  of  a  class,  which  is  too  remote,  607 

SHARE. 

bequest  of  share  under  will,  how  adeemed,  167,  168 
when  it  creates  a  tenancy  in  common,  403 
Preference  to,  of  legatee,  effect  on  vesting,  589 
will  not  pass  accrued  shares,  665 
effect  of  direction  to  settle  as  regards  lapse,  783 

SHARES, 

when  they  pass  debentures,  143 

calls  upon,  when  payable  by  legatee,  172 

bonus  on,  when  it  passes,  185 

railway  and  mining,  meaning  of,  204 

railway,  include  stock,  ih. 

what  passes  with,  f'b, 

not  within  Mortmain  Act,  383 

when  they  should  be  sold,  451 

dividends  on,  rights  of  tenant  for  life,  550 — 553 

new  shares,  when  capital,  553 

SHELLEY'S  CASE, 
rule  in,  415—424 
in  the  case  of  realty : 

limitation  to  heirs  coalesces  with  life  estate  of  the  ancestor, 
415,  416 

the  two  limitations  must  bo  in  the  same  instrument,  416 

ancostor  taking  by  resulting  trust,  ib, 

applies  to  frcehclds.  copyholds,  and  estates  j7ur  autre  r?>,  i6. 

applies  where  both  limitations  are  legal  or  equitable,  ib, 

does  not  ap2)ly  where  one  limitation  is  legal  the  other  equit- 
able, ib, 

docs  not  apply  so  as  to  destroy  intermediate  contingent  limi- 
tations, ih.  . 

does  not  apply  where  the  limitation  to  the  heirs  is  an  execu- 
tory devise,  417 

application  of,  where  the  limitation  is  to  heirs  or  heirs  of  the 
body,  417— 421 
applies  though  estate  of  the  ancestor  expressly  limited  for 

life,  417 
words  of  limitation  superadded  immaterial,  418 
words  of  distribution  superadded  immaterial,  ih, 
gavelkind  lands  follow  same  rule,  419 
gift  over  in  default  of  issue  is  immaterial,  ib, 
words  of  limitation    and   distribution  superadded  are  im- 
material, ib, 
words  of  limitation  superadded  inconsistent  with  the  course 

of  descent,  t&.,  420 
heirs  explained  to  mean  children,  420,  421 
application  of,  when  the  limitation  is  to  first  heirs  male  or  heirs 
of  the  body  who  attain  twenty-one,  421 
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application  of,  where  the  limitation  is  to  the  heir,  421,  422 

next  or  first  heir,  422 
limitation  to  the  heir  for  ever,  ih. 
words  of  limitation  superadded,  ib. 
where  the  estate  of  the  heir  is  for  life,  ih. 
application  of,  where  the  limitation  is  to  issue,  422 — 424 
distinction  between  issue  and  heirs,  422,  423 
effect  of  words  of  distribution  supperadded,  423 
whether  a  gift  over  in  default  of  issue  is  material,  f  6. 
effect  of  words  of  limitation  superadded,  ib. 
whether  the  absence  of  a  gift  over  is  material,  ih. 
words  altering  the  course  of  descent,  424 
words  of  limitation  and  distribution  superadded,  ih. 
effect  of  the  Wills  Act,  ih. 
effect  of  a  direction  against  alienation,  ih. 
in  case  of  personalty,  477 — 480 

when  the  limitation  is  to  the  heirs  of  the  tenant  for  life,  478 
effect  of  words  of  distribution,  ih. 
realty  and  personalty  given  together,  ib, 
when  the  limitation  is  to  the  issue  of  the  tenant  for  life, 
478-480 
what  will  convert  issue  into  a  word  of  purchase,  479 
realty  and  personalty  are  given  together,  ih. 
the  rule  applies  to  rent  charges,  500 
how  far  it  applies  to  executory  trusts,  725,  726 

SHIFTING  CLAUSES,  716-719 

operate  upon  a  life  interest  though  it  comes  into  possession  upon 

the  event  on  which  the  estate  is  to  shift,  716 
possession  of  settled  estates  means  possession  under  settlement,  ih. 
meaning  of  '*  entitled,"  ih. 
'  xmssession  need  not  be  beneficial,  717 
meaning  of  **  possession,"  ih. 
where  the  devisee  takes  under  a  re-settlement,  ih. 
whether  they  take  effect  on  estates  in  remainder,  ib. 
repeated  operation  of,  ib. 

will  not  avoid  jointures  and  portions  properly  charged,  718 
when  estates  under,  go  to  trustees  to  preserve,  ib. 
who  is  entitled  to  intermediate  rents,  ib. 

estates  directed  to  shift  as  if  the  devisee  were  dead  without  issue, 
ih.,  719 

SIGNATURE 

of  testator  to  will,  29—32 
mark,  29 

assumed  name,  ih, 
seal,  ih. 
dry  pen,  ih, 
by  agent,  ib. 

how  connected  with  will,  30 
position  of,  ib. 
words  under,  31 
attestation  of,  32—36 
acknowledgment  of,  33 
tearing  off,  49,  50 

SMALL 

balance,  what  it  j^asses,  233 
remainder,  what  it  passes,  ih. 
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SOCIETY, 

gift  to  Yoluntary,  117,  118 
evidence  to  identify,  128 
inaccurate  description  of,  268 
friendly,  gift  to,  when  charitable,  352 
private,  not  charitable,  356 
disflolution  of,  lapse,  371,  372 
gift  to,  when  void  for  remotenesB,  598 

SOLDIERS, 

willa  of,  63-61 

SOLE 

executor,  appointment  of,  96 

trustee,  not  executor  according  to  tenant,  97 

when  it  creates  a  separate  use,  641,  642 

SOLICITOR, 

appointment  of,  how  far  binding,  100,  101 
authority  to  charge  costs,  104,  468 
cannot  charge  profit-costs  when  witness  of  will,  120 
when  he  can  receive  purchase  money,  449 

SON, 

gift  to  A,  second  son  of  B,  when  he  is  the  third,  269,  270 

a  first  or  second,  elder  or  younger,  277 — 283 
when  used  as  a  word  of  limitation,  413,  414 

SPECIAL  OCCUPANT 

of  estate  pur  autre  vi€,  523 — 527 

SPECIAL  POWDERS, 

execution  of,  247 — 252 

not  within  ss.  25  or  27  of  the  Wills  Act,  247 

Btatement  of  intention  not  to  execute,  ib.,  248 

must  be  reference  to  power  or  property,  248 

what  is  reference  to  power,  248-— 250 

beneficial  power,  248 

disposing  power,  ib.,  249 

gift  in  excess  of  power,  249 

gift  to  non -objects,  ib, 

trust  to  pay  debts,  ib, 

what  is  reference  to  property,  250,  251 

when  residuary  gift  executes  power,  251 

power  exercisable  by  survivor,  ib. 

execution  of  power  of  revocation,  i7).,  252 

who  should  administer  appointed  fund,  252 
limitations  created  by,  when  read  into  original  settlement,  447 
application  to,  of  doctrine  of  remoteness,  610,  611 

of  doctrine  of  cy  prea,  61 1 

SPECIALTY  DEBTS, 
priority  of,  807 

SPECIFIC  ENJOYMENT 

of  residue,  when  tenant  for  life  entitled  to,  556 — 559 

SPECIFIC  ENUMERATION  OF  THINGS 
in  residuary  gift,  effect  of,  225 — 228 
effect  of,  on  specific  enjoyment  by  tenant  for  life,  556,  557 
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SPEpIPIC  GIFT, 

inaccurately  described,  143 

sale  of,  before  date  of  will,  144 

•of  thing  testator  never  had,  145 

sale  and  re -purchase,  ib. 

of  thiog  G^eed  to  be  purchased,  ib, 

confirmation  by  codicu,  effect  on,  ib, 

what  is  a, 

gift  of  stock  in  round  numbers,  149 
gift  of  stock  on  trust  to  sell  is  specific,  ib, 

rest  of  **  my"  stock  makes  prior  gifts  specific,  ib, 
stock  not  in  round  numbers,  loO 
**my"  stock,  t6. 
effect  of  W  ills  Act,  ib, 
gift  of  part  of  a  specific  fund,  151 

mone^r  out  of  money,  ib, 
whether  a  gift  is  money  out  of  money,  or  money  out  of 

stock,  ib. 
whether  necessarily  subject  to  ademption,  ib, 
filt  of  a  sum  "  invested  **  in  a  particular  way,  152 
instances  of  specific  gifts,  ib,,  153 
legacy  in  exercise  of  power,  153 
gilt  of  a  sum  payable  out  of  real  estate,  ib, 
effect  of  directions  in  the  will  on  a,  154 
whether  a  gift  is  specific  or  residuary,  ib,,  155 
when  a  gift  of  residue  of  a  specific  fund  is  specific,  155 — 157 
ademption  of,  164—168.    See  Ademption. 
change  of  testator's  interest  in,  169,  170 
exoneration  of,  171,  172.    See  Exoneiution. 
carries  profits,  180,  181 
what  is  income  of,  184 — 187 
of  land,  when  charged  with  legacies,  843 

SPEOIFIO  PEEFORMANCB 

of  contract  to  give  by  will,  70—73 

SPLITTING, 

compound  event,  when  allowed,  606 

STATUTE  OP  DISTRIBUTIONS, 
effect  of  reference  to,  336,  337 

fixes  proportions  in  g^ifts  to  heirs  or  representatives,  337 
advances  under,  770,  771 

STATUTES  CITED, 

21  Hen.  VIII.  c.  4  (Executor's  Power  of  Sale),  435 
23  Hen.  VIII.  c.  10  (Superstitious  Uses),  361 

27  Hen.  VIII.  c.  10  (Uses),  427,  429,  440 

27  Hen.  VIII.  c.  16  (Bargain  and  Sale),  440 

32  Hen.  VIU.  c.  1  (Wills),  117,  521 

34  &  35  Hen.  VIII.  c.  5  (Wills),  117,  521 

1  Edw.  VI.  c.  14  (Superstitious  Uses),  361 

43  Eliz.  c.  4  (Charitable  Uses),  117,  350,  352,  354,  362,  365 

12  Car.  II.  c.  24  (Guardians),  97 

16  &  17  Car.  11.  c.  6  (Contribution),  863 

22  &  23  Car.  11.  c.  10  (Distributions),  770,  791 

29  Car.  II.  c.  3  (Statute  of  Frauds),  53,  70,  75,  521,  622,  524 

1  Will.  &  M.  c.  18  (Dissenters),  359 

10  &  11  Will.  III.  c.  16  (Posthumous  Children),  298 
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UTES  CITED— continue. 

^  Geo.  II.  c.  28  (Right  to  Distrain),  498 
©  Geo.  II.  c.  36  (Mortmain),  380,  390,  392 

14  Geo.  II.  c.  20  (Estates  pur  atUre  vie),  524 
36  Geo.  III.  c.  52  (I^egacy  Duty),  98 

39  &  40  Geo.  III.  c.  98  (Thellusson),  1,  613 

42  Geo.  III.  c.  116  (Land  Tax  Redemption),  392 

43  Goo.  III.  c.  108  (Gifte  for  Churches),  363,  392,  393 

10  Geo.  IV.  c.  7  (Monastic  Orders),  360 

11  Geo.  IV.  &  1  Will.  IV.  c.  40  (Residue,  Executors),  136,  486, 
796 

2  &  3  Will.  IV.  c.  15  (Anatomy),  89 

2  &  3  Will.  IV.  c.  115  (Roman  Catholics),  359,  361 

3  &  4  Will.  IV.  c.  27  (Limitation),  512,  533,  534 
3  &  4  Will.  IV.  c.  74  (Fines  and  Kecoveries),  520 
3  &  4  Will.  IV.  c.  106  (Inheritance),  329 

3  &  4  Will.  IV.  c.  104  (Administration),  812,  817,  855 

3  &  4  Will.  IV.  c.  105  (Dower),  84,  110,  793 

4  &  5  Will.  rV.  c.  40  (Friendly  Societies),  804 
6  &  7  Will.  IV.  c.  32  (Building  Societies),  ib. 
I  Vict.  c.  2G  (Wills  Act).     See  Wills  Act. 

1  &  2  Vict.  c.  110  (Decrees  and  Orders).  806 

6  &  7  Vitt.  c.  37  (Endowment  of  Districts),  393 

7  &  8  Vict.  c.  ;53  (Police  Rates),  385 

7  &  8  Vict.  c.  97  (Irish  Charities),  390 

8  &  9  Vitt.  c.  18  (Land  Clauses),  220,  260,  264,  537,  564 

8  &  9  Vict.  c.  106  (Merger),  416 

9  &  10  Vict.  c.  59  (Jews),  360 

12  &  13  Vict.  c.  26  (Leases),  455 

12  &  13  Vict.  c.  103  (Poor  Law),  805 

13  &  14  Vict.  c.  17  (Leases),  455 

15  &  16  Vict.  c.  24  (Wills  Act  Amendment),  30 

16  &  17  Vict.  c.  70  (Lunacy),  167 

17  &  18  Vict.  c.  113  (Locke  King),  172,  173,  174,  856 

19  &  20  Vict.  c.  20  (Settled  Estites),  263 

20  &  21  Vict.  c.  57  (Malins'  Act),  819 

20  &  21  Vict.  c.  77  (Court  of  Probate),  81 
20  &  21  Vict.  c.  79  (Irish  Prolate),  80 

20  &  21  Vict.  c.  85  (Divorce),  23 

21  &  22  Vict.  c.  56  (Scotch  Probjite),  ib. 

22  &  23  Vict.  c.  35  (Charge  of  Debts,  Receipts),  443,  444 

23  &  24  Vict.  c.  38  (Judgments),  806 

23  &  24  Vict.  c.  134  (Roman  Catholic  Charities),  362 

23  &  24  Vict.  c.  145  (Mortgagees'  Powers,  Maintenance),  187, 192, 
451,  458 

24  &  25  Vict.  c.  114  (Domicile),  2,  3,  88 

24  &  25  Vict.  c.  121  (Domicile),  12 

25  &  26  Vict.  c.  89  (Companies),  117,  453 

26  &  27  Vict.  c.  87  (Savings  Bank),  806 

26  &  27  Vict.  c.  118  (Companies  Clauses).  452 

28  &  29  Vict.  c.  72  (Navy  and  Marines  (Wills)),  53—55 

30  &  31  Vict.  c.  69  (Locke  King  Amendment),  174,  177 

31  &  32  Vict.  c.  40  (Pai-tition),  263 

32  &  33  Vict.  c.  46  (Debts),  809,  813,  817 

32  &  33  Vict.  c.  71  (Bankruptcy),  586 

33  Vict.  c.  14  (Aliens),  4,  24,  1 19 

33  &  34  Vict.  c.  23  (Forfeiture),  25,  119 

33  &  34  Vict.  c.  35  (Apportionment),  185—187 

33  &  34  Vict.  c.  93  (Married  Women's  Property),  812 
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34  Vict.  c.  27  (Debenture  Stock),  452 

34  &  35  Vict.  c.  31  (Trade  Union),  117 

34  &  35  Vict.  c.  43  (Eccles.  Dilapidations),  807 

36  &  37  Vict.  c.  66  (Judicature),  498 

37  &  38  Vict.  c.  57  (Limitation),  512 

38  &  39  Vict.  c.  68  (Science  and  Art),  393 

38  &  39  Vict.  c.  77  (Judicature),  803,  813,  814 

39  &  40  Vict.  c.  17  (Partition),  263 

39  &  40  Vict.  c.  22  (Trade  Union),  117 

40  &  41  Vict.  c.  18  (Settled  Estates),  544 

40  &  41  Vict.  c.  33  (Contingent  Bemainders),  312,  650 
40  &  41  Vict.  c.  34  (Locke  King  Amendment),  172,  262 
42  &  43  Vict.  c.  59  (Outlawry),  25,  119 
44  &  45  Vict.  c.  49  (Irish  Land),  546 

44  &  45  Vict.  c.  41  (Conveyancmg  Act),  s.  19... 448 

s.  30...91,  437 

8.  39.. .115 

8.  42... 97,  455,  456 

s.  43...  187,  188,458 

8.  44... 498 

s.  56... 449 

45  &  46  Vict.  c.  38  (Settled  Land),  98,  217,  455,  456,  474,  534, 
535,  537,  538,  540,  544,  549,  564,  629,  631 

45  &  46  Vict.  c.  39  (Conveyancing),  435,  660 
45  &  46  Vict.  c.  73  (Ancient  Monuments),  393 

45  &  46  Vict.  c.  75  (Married  Women's  Property),  19,  20,  21,  24, 
95,275.  392,  638,  639,  643,  805,  812,  813,  831 

46  &  47  Vict.  c.  52  (Bankruptcy),  634,  803,  831 

47  &  48  Vict.  c.  71  (Intestates'  Estates),  794 

49  &  50  Vict.  c.  27  (Guardianship  of  Infants),  99 

50  &  51  Vict.  c.  73  (Copyhold),  91 

51  Vict.  c.  8  (Succession  Duty),  195 

51  &  52  Vict.  c.  2  (National  Debt),  166 

51  &  52  Vict.  c.  42  (Mortmain  and  Charitable  Uses),  350,  380, 
390,  391,  393 

51  &  52  Vict.  c.  51  (Execution),  836 

61  &  52  Vict.  c.  62  (Preferential  Debts),  804 

52  &  53  Vict.  c.  32  (Trust  Investment),  452 

52  &  53  Vict.  c.  36  (Settled  Land),  456 

53  Vict.  c.  5  (Lunacy),  167 

53  &  54  Vict.  c.  16  (Working  Classes  Dwellings),  394 
53  &  54  Vict.  c.  29  (Intestates),  791 

53  &  54  Vict.  c.  69  (Settled  Land),  455 

54  Vict.  c.  3  (Custody  of  Infants),  100 
54  &  55  Vict.  c.  21  (Savings  Banks),  80B 

54  &  55  Vict.  c.  73  Mortmain  and  Charitable  Uses),  378,  392,  852 

55  &  56  Vict.  c.  5  (Colonial  Probate),  80 

55  &  56  Vict  c.  29  (Technical  and  Industrial  Institutions),  393 

55  &  56  Vict.  c.  58  (Accumulations),  614 
66  Vict.  c.  5  (Regimental  Debts),  805 

56  &  57  Vict.  c.  39  (Industrial  Societies),  14 
66  &  57  Vict.  c.  53  (Trustee),  s.  1...452 

8.  3...ib. 
8.  5...ib,y  453 
8.  8... 453 
8.  13... 446 
8.  17. ..449 
8.  18... 456 
8.  19... ib. 
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STATUTES  CJTED—coiUinued, 

56  &  67  Vict.  c.  53  (Trustee),  s.  20... 449 

s.  21... 451 
B.  22... 436 
8.  44... 439 
8.  50... 436 

66  ft  67  Vict.  c.  63  (Married  Women's  Property),  19,  24,  646,  812 

67  &  68  Vict.  c.  30  (Finanoe),  194,  245,  544 
67  &  58  Vict.  c.  46  (Copyhold),  91 

58  A  59  Vict.  c.  39  (Married  Women),  24 

59  &  60  Vict.  c.  25  (Friendly  Societies),  805 

60  &  61  Vict.  c.  15  (Navy  and  Marines  (Wills^),  53 

60  ft  61  Vict.  c.  65  (Land  Transfer),  76,  425,  443,  450,  464,  801 , 
812   855 

62  ft  63  Vict.  c.  20  (Joint  Tenancy),  398 

63  ft  64  Vict.  c.  62  (Colonial  Stock),  452 
2  Edw.  Vn.  c.  8  (Cremation),  89,  90 

STATUTORY  POWERS, 
effect  of  sale  under,  263 

STEPCHILDREN, 
gifts  to,  295 

STIUPES, 

when  distribution  will  be  by,  300—305.    See  DiSTEiBtrriON. 

gift  to  personal  representative  per,  346 

when  a  gift  to  persons  then  living  will  be  referred  to,  595 

when  survivorship  will  be  referred  to,  686 — 690.    See  Survivors. 

STOCK, 

gifts  of,  when  specific,  149 

when  it  will  pass  as  money,  198 

in  trade,  meaning  of,  209 

farming,  gift  of,  212 

live  and  dead,  gift  of,  ib, 

in  trade,  may  be  limited  for  life,  647 

STRICT 

entail,  direction  to  make,  effect  of,  726 
settlement,  direction  to  make,  728 

SUBJECT  TO, 

gift  subject  to  trusts,  487 

to  annuities,  may  charge  corpus,  507,  510,  511 
prior  gifts,  when  contingent  devise  construed  as,  579 

SUBROGATION, 

in  case  of  debts  incurred  by  executor,  825 — 827 

SUBSTITUTION,  SUBSTITUTIONAL  GIFTS.  668-679 
evidence  that  instruments  meant  to  be,  122, 123 
cumulative  and,  158 — 163 

issue  substituted  for  parents  take  per  stirpes,  302 
of  personalty  to  heirs,  334 

to  representatives,  344 
to  executors,  347 
issue  substituted  for  parents  take  jointly,  404 

gift  to  several  or  survivors  where  none  survives,  653 
what  is  a  substitutionid  gift,  668—676 


INDEX.  977 

SUBSTITUTION,  SUBSTITUTIONAL  GIFTS— con^iwMed. 
what  is  a  substitutioiial  gift — continued, 
whether  gift  to  A  or  B  is,  668 
gift  to  A  or  B  as  C  may  appoint,  ib, 

ohildren,  grandchildren,  or  other  descendants,  ih, 
when  both  original  and  substituted  legatees  must  be  living  at 

time  of  distribution,  ih. 
when  *'  or  "  will  be  changed  into  "  and,"  669 
gifts  to  persons  then  living,  or  their  issue,  ib. 
distinguished  from  gift  over  at  any  time,  ib, 
substitution  as  to  persons  dying  after  will  before  testator,  670—672 

as  re^;ards  persons  dead  at  date  of  will,  672 — 675 
effect  of  substitutional  gifts,  676, 677 

whether  contingency  of  original  applies  to    substituted    class, 
678,  679 

SUBSTITUTIONAL    LEGACIES,     168—163.      See    Cumulativb 
Lbgaghes. 

SUOOBSSION, 

gift  to  first  and  other  sons  imports,  395 
gift  to  sons  of  A  in,  406,  413 

SUCCESSION  DUTY, 

not  covered  by  words,  **  free  from  legacy  duty,"  194 

SUCCESSIVE  AND  JOINT  INTEEESTS,  395-398.     See  Parent 

AND  CbELDBBN. 

SUCCESSIVE  MORTGAGES 

for  same  debt,  incidence  of,  as  between  devisees,  861,  862 

SUCCESSIVELY, 

absolute  interests  cannot  be  given,  648 

SUCCBSSOES, 

gift  to  person  in  office  and  his,  whether  charitable,  366 

SUCH 

may  interpret  previous  word,  320 

force  of,  421,  591,  592 

construction  of,  in  gifts  over  in  default  of  such  issue,  709 — 711 

SUCH  AS, 

restrictive  effect  on  large  words,  225 

SUFFEE, 

effect  of,  in  gift  over,  635 

SUICIDE, 

testamentary  capacity  of,  24 

SUPEESTinOUS  USES, 
what  are,  361 

SUPPLYING  WORDS.  755,  756 
general  rule  as  to,  755 
umitation  to  second  and  other  sums  supplied,  ib. 

daughters  supplied  in  a  settlement,  ih. 

T.W.  3  R 
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SUPPLYING  W9RDS— <»»<tiiw«f. 

where  limitation  is  to  daug^hters  who  marry  under  twenty-one,  755 
words  without  issue  supplied  so  as  not  to  divest  estates  tail,  756 

when  estates  to  determine  as,  i&. 
tenant  in  tail  dead,  id. 
without  children  supplied  so  as  not  to  diyest  vested  giffa,  ib, 

SUPPORT, 

gift  to  support  school,  valid,  388 

SURETY 

paying  debt,  priority  of,  805 

SURFACE, 

devise  of,  whether  it  passes  rents  of  mines,  214 

SURRENDER 

of  copyholds,  no  longer  necessary,  84 

SURROUNDma  CIRCUMSTANCES, 
evidence  of,  125—133 

SURVIVE, 

gift  to  children  who  survive  me,  296 

surviving  children  and  issue,  301 

next  of  un  of  wife  as  if  she  had  survived  her  husband,  342, 

343 
children  who  survive  their  parent,  590 — 593 
meaning  of,  690 

SURVIVOR 

of  two  persons,  power  given  to,  when  exercisable  during  lives  of 

both,  86,  243 
limitation  to,  effect  in  creating  joint  tenancy,  400 
of  class,  whether  he  can  consent,  441 

SURVIVORS,  680—690 

substitutional  gift  to,  does  not  divest  prior  gift  if  there  are  no 

survivors,  653 
gift  over  to,  effect  of,  in  limiting  period  of  defeasibility,  661 
when  the  word  is  used  as  denoting  the  quantity  of  the  estate,  680 
meaning  of,  ib, 

a  single  survivor  may  take  under  a  gift  to,  ib, 
to  wnat  time  survivorship  refers,  681 — 686 
gift  to  several  or  survivors,  681 
ffift  after  life  interest,  t6.,  682 
death  of  life  tenant  before  testator,  682 
several  life  tenancies,  ib, 
after  life  estate  to  survivors  at  twenty-one,  ib, 
effect  of  gift  over,  683 
intention  not  to  refer  to  time  of  division,  ib, 
inconsistent  cases,  683 
gift  to  several,  and  if  any  die  before  life  tenant,  to  survivors, 

ib,,  684 
gift  to  survivors  on  death  without  issue,  684,  685 

on  happening  of  an  event,  685 
when  survivors  will  be  construed  others,  686 — 690 

gifts  to  several,  and  if  any  die  without  issue,  to  survivors,  686 
to  be  paid  at  twenty-one,  and  if  any  die  under  twenty- 
one,  to  survivors,  with  gift  over,  ib. 
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STJEVTVOBS-j-ccm/intted. 

when  survivors  will  be  construed  others — continued. 

survivorship  between  tenants  in  tail  referred  to  stirpes^  686 
gifts  for  life  and  then  to  children,  if  &nj  die  without  children, 

to  survivors  for  life,  and  then  to  their  children,  687 
whether  it  means  surviving  in  stock,  t&.,  688 
whether  gift  over  is  necessary,  688 
special  intention  shewn,  ib,,  689 
no  shares  settled,  689 
some  shares  settled,  ib. 
whether  last  survivor  takes  absolutely,  690 
whether  others  may  mean  survivors,  1 6. 

SUKVIVOESHIP 

of  powers  and  trusts,  434 — 438 
implication  of,  between  annuitants,  515,  516 

gift  of  annuity  to  two  persons  for  their  lives,  575 

as  tenants  in  common  for  their  lives,  ib, 
effect  of  gift  over  after  the  death  of  the  survivor,  516 
gift  with  benefit  of,  passes  accrued  shares,  666 

SYMBOLS, 

evidence  to  explain,  123,  124 


T. 

TAIL,  409—413.    See  Estatb  Tail. 

TAXES, 

gifts  in  aid  of,  365 

TEOHNIOAL  LANGUAGE, 
use  of,  2 
evidence  of  meaning,  124,  125 

TENANCY  BY  ENTIBETIES,  405 

TENANCY  IN  COMMON,  402—404.    See  Joint  Tenancy. 

TENANT  BY  OTJETESY.    See  Citrtesy. 
is  impeachable  for  waste,  529 

TENANT  FOR  LIFE  AND  REMAINDERMAN,  528—565 
creation  of  life  estates,  513,  514 

devise  without  words  of  limitation  before  Wills  Act,  513 

successive  life  estates  not  enlarged,  ib, 

effect  of  gift  over  at  death  of  first  taker,  %b. 

eift  of  what  remains  or  is  undisposed  of,  514 

devise  to  A  for  his  life  and  the  life  of  his  heir,  ib. 
gifts  to  several  for  their  lives,  515 — 517 

devise  to  A  and  B  for  their  liyes,  515 

for  a  term  if  B  and  C  so  long  live,  ib. 

direction  to  purchase  annuity  for  lives  of  A  and  B,  515 

gift  of  annuity  to  A  and  B  during  their  joint  lives  and  the  life 
of  the  survivor,  ib, 

when  the  survivor  takes  the  whole  income,  516 

effect  of  gift  over  on  survivorship,  ib. 

3r2 
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TENANT  FOB  LIFE  AND  BEMAINDEBMAN— cotUtniMd. 
proTisionB  detenninine  life  intereeta,  517 

direction  not  to  auenate  is  void,  ib. 

proviso  for  cesser  is  good,  ih. 

gift  oyer  on  bankruptcy,  ib, 

effect  of,  on  power  of  appointment,  (b. 
waste,  528^-536.    See  Waste. 
ordinary  outgoings,  536—539 

rent  under  lease,  Ac,  536 

sanitary  works,  537 

leasehold,  ib» 

expenses  under  orders  of  local  authority,  538 

effect  of  Settled  Land  Act,  ib. 

cost  of  making  tenants  repair,  539 
emblements,  ib. 

right  of  executor  of  tenant  for  life,  ib. 
fixtures,  540 

tenant  for  life  cannot  sever,  ib. 
improvements  by  tenant  for  life,  540,  541 

he  improves  at  his  own  risk,  540 

except  in  case  of  saJvaffe,  ib. 

trustee  improving  has  Hen,  541 
charges  and  incumbrances,  541 — 544 

rent  charges  and  annuities,  541,  542 

interest  on  mortgages,  542,  543 

redemption  of  incumbrances,  543,  544 

estate  duty  on  jointure,  how  borne,  544 
powers  of  leasmg,  M4,  545 

unlimited  power,  544 

contract  for  lease,  ib. 

covenant  to  renew  lease,  545 
fiduciary  position,  545,  546 

purdhiase  of  incumbrance  at  under- value,  545 

payment  for  withdrawing  opposition  to  bill,  ib, 

renews  leaseholds  for  benefit  of  estate,  ib, 

purchases  reversion  for  benefit  of  estate,  546 

may  purchase  estate  if  sold  under  power,  ib. 

purchase  of  reversion,  ib. 

right  to  policy  moneys,  ib. 
estoppel  against  tenant  for  life,  546,  547 

entry  under  will  which  gives  no  title,  546 

testator  has  title,  will  ineffectual,  547 
fines  on  admission — renewals,  547 — 549 
I  copyhold  fines,  547 

^  effect  of  direction  to  renew,  t(. 

apportionment  in  absence  of  direction,  ib. 

title  to  fund  for  renewal,  where  renewal  impossible,  548,  549 
right  to  possession,  549 

must  sign  inventory  of  chattels,  i6. 
right  to  titie  deeds,  549,  550 

legal  tenant  for  life,  549 

equitable  tenant  for  life,  550 
capital  and  income,  550—553 

trees  blown  down  during  testator's  life,  550 

fines  and  casual  profits,  ib. 

premium  on  surrender  of  lease,  ib. 

lund  for  protection  of  property,  551 

business  losses,  551 

sale  between  two  dividend  days,  ib, 

dividends  and  bonuses,  552 
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TENANT  FOE  LIFE  AND  REMAINDEBMAN— coniinuerf. 
capital  and  income — continued. 
accumulated  profits,  552 
profits  capitalised,  ib.,  553 
allotment  of  new  shares,  553 
income  of  void  accumulations,  619 
residue  given  to  persons  in  succession,  553—563.  See  CoiTTEBSiON. 
where  there  is  a  trust  to  conTert,  553 — 555 
right  of  tenant  for  life,  553 
reversion  must  be  sold,  ib, 

directions  as  to  property  not  producing  income,  554 
rights  as  regards  land  directed  to  be  sold,  ib, 
effect  of  power  to  postpone  sale,  555 
when  tenant  for  life  entitled  to  actual  income,  ib. 
where  there  is  no  trust  to  convert,  555 — 563 
personal  residue  must  be  converted,  555 
intention  to  exclude  rule,  556 — 559 
what  is  residue,  559 

rights  as  regards  authorised  investments,  560 

unauthorised  investments,  ib. 
property  unsaleable,  ib. 
personalty  to  be  laid  out  in  land,  561 
reversionary  property,  ib. 
fund  to  pay  contmgent  legacies,  ib. 
assets  recovered,  562 
loss  on  mortgage,  how  borne,  ib. 
breach  of  trust,  ib.,  563 
recurring  loss,  564 
rate  of  interest  allowed,  ib. 
special  equities  between,  564,  565 

beneficial  lease  taken  compulsorily,  564 
sum  charged  on  freeholds  and  leaseholds,  ib. 
trust  to  pay  a  debt  out  of  income,  565 
when  tenant  for  life  dispuniahable  for  waste  under  executory 
trust,  729,  730 

TENANT  IN  DOWEE, 

impeachable  for  waste,  529 

TENANT  IN  TAIL, 

after  possibility  of  issue  extinct,  411,  529 
restramed  from  barring  his  estate  tail,  529 
restricted  to  tenant  in  tail  by  purchase,  609,  610 

TENUBB, 

effect  of  reference  to,  in  description,  140 

TEBM, 

devise  subject  to,  when  vested,  651 

TESTAMENTAEY, 

gift,  what  is  a,  13,  14 
capacity,  18 — 26 

sanity,  18 

delusions,  ib. 

lucid  interval,  19 

of  infants,  ib. 

of  married  woman,  19 — 24 

of  alien,  24 


^82  INDEX. 

TTESTAMENTABY— am«nM«i. 
capacity — coniin  tied. 

of  conTict,  24,  25 

of  outlaw,  25 
power,  what  is  a,  86,  87 

how  to  be  executed,  88 

execution  of,  not  aided,  ib. 
guardians,  how  appointed,  97 — 100 
expenses,  what  are,  801 

do  not  include  costs  of  administering  realty,  1 6. 

effect  of  charge  of,  on  realty,  837 

THELLUSSON  ACT,  613—620.    See  AocuinmATiON. 

THEN. 

to  what  time  referred, 

in  gifts  to  persons  entitled  under  the  statute,  342 

"  then  living,"  594 
gifts  to  persons  then  living  or  their  issue,  669 
gift  to  persons  then  living,  on  failure  of  issue,  708 

THINGS  IN  A  HOUSE, 
gift  of,  168,  206 

THIEDS, 

widows,  meaning  of,  792 

TIMBER,  529—534.    See  Wabtb. 
timber  estate,  what,  531,  532 

TIME,  COMPUTATION  OF, 

in  fixing  rule  against  remoteness,  597 

in  determining  period  of  accumulation,  615 

as  to  performance  of  condition,  624 

TITLE, 

by  possession,  is  devisable,  85 

reference  to,  in  description,  138,  141 

of  honour,  gift  to  peer  bv  his,  271 

settlement  by  testator  wno  has  no,  546,  547 

of  honour,  effect  of  gift  of  property  in  support  of  a,  720 

executory  trust  of  property  in  support  of  a,  726,  727 

TITLE  DEEDS, 

right  to  possession  of,  549,  550 

**  TOGETHER  WITH," 

effect  of  words,  in  making  the  thing  so  given  specific,  155 

in  restricting  large  words,  225 

TOMB, 

gift  to  build,  whether  valid,  121 

whether  charitable,  363 
gift  of  surplus  to  charity  after  gift  to  build,  371 

TRADE  UNION, 

cannot  take  land  by  devise,  117 
construction  of  gift  to,  i6.,  118 
gift  to,  is  not  chaiitable,  352,  353 
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TBANSFEE 

of  mortgage,  trustee  may  raise  costs  of,  448,  449 

TRANSMISSIBLE, 

contingent  interest  is  devisable,  8d 

TEEES 

blown  down  before  testator's  death,  belong  to  his  estate,  532 
See  Timber. 

TBUST, 

where  gift  improperly  obtained,  28 

residuary  legatee  accepts  directions,  73 

secret  trust,  ib. 

evidence  of,  74 

case  of  joint  tenants,  ib. 

tenants  in  common,  ib, 

declared  on  face  of  will,  particulars  not  declared,  75 

when  declared  on  ground  of  fraud,  82 

for  sale,  execution  of  special  power,  252 

and  power  to  sell  distinguished,  434 

devolution  of,  434—438 

for  sale,  duration  of,  447,  448 

what  words  create,  485 

distinguished  from  condition,  i&.,  /^66 

motive  distinguished  from,  485,  492 

gift  upon  and  subject  to,  486,  487 

precatory  words  when  they  create,  488—493 
full  confidence,  &c.,  whether  it  creates,  489 
expressions  held  in  old  cases  sufficient,  t5.,  490 
property  and  objects  must  be  definite,  490,  491 
trust  rebutted  by  context,  491,  492 

gift  to  parent  for  benefit  of  self  and  children,  491,  492 
benefit  legatee  in  a  particular  way,  494 

discretionary,  451,  460 — 462,  495—497.     See  DiSGBBTlON. 

gift  over  upon  death  before  execution  of,  699 

TRUST  ESTATES, 
vest  in  executor,  91 
when  they  pass  under  the  old  law,  91 — 94 

TRUSTEES, 

when  they  are  executors  secundum  tenorem,  96,  97 

power  to  charge,  101,  120 

fund  subject  to  general  power,  245 

fund  appointed  to  new  trustees,  252 

annuity  ^ven  to,  for  their  trouble,  348 

of  a  chanty,  gift  to,  whether  charitable,  369 

devolution  of  powers  of,  434 — 438 

administrative  powers  of,  439—469 

liability  of,  for  not  converting  property,  451 

indemnity  to,  466—468 

when  they  take  residue  beneficially,  486,  487 

gift  of  annuity  to,  duration  of,  505 

to  preserve,  what  estate  they  lake,  428,  430 

take  vested  estate,  567 

take  under  shifting  clause,  718 
when  they  take  lands  in  default  of  heir,  795 
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^^TJSTEES,  ESTATES  OF,  425-^433 
effect  of  Land  Tranfif er  Act,  425 
when  thejr  take  the  legal  estate,  426,  427 

appointment  of  tnistees  of  inheritance,  426 
revocation  of  devise  to  trustee,  426,  427 
direction  to  let,  427 

pay  annuities,  i6. 
devises  to  uses,  427 — 430 
effect  of  Statute  of  Uses,  427 
devise  on  trust  to  pay  rents,  ib. 

to  permit  a  person  to  receive  rents,  %b, 
to  permit  a  person  to  receive  net  rents,  ib. 
trust  to  preserve  contingent  remainders,  428 
effect  of  a  power  to  give  receipts,  ib. 
separate  use,  ib. 

power  of  maintenance,  ib.  , 

unprotected  contingent  remainders,  ib. 
recurring  powers  requiring  legal  estate,  ib. 
power  of  sale,  429 
power  to  revoke  uses,  ib. 
trust  to  pay  debts  and  legacies,  ib. 
leaseholds  for  years  and  copyholds  not  within  the  statute,  ib. 
doctrine  of  attraction,  ib.,  430 
appointment  under  a  power  to  appoint  the  use,  430 

quantity  of,  430,  431 

same  rule  applies  to  copyholds,  leaseholds,  and  freeholds,  430 
general  principle  statea,  ib. 
estate  of  trustees  to  preserve,  ib, 
estate  limited  by  duties,  431 
estate  for  uncertain  period,  ib. 

effect  of  the  Wills  Act  on,  432,  433 
devise  to  pay  debts,  432 
ss.  30,  31  of  Act,  ib. 

TRUSTEES  TO  PRESEBVE, 
estate  of,  428,  430,  567 
when  6ste>tes  directed  to  shift,  pass  to  them,  718 
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UNCERTAINTY,  757,  758 
on  subject  of  gift,  140 
legacv  of  uncertain  value,  148 
gut  for  purposes  of  liberality  and  benevolence  void,  350 

for  pious  uses,  missionary  purposes  void,  358 

to  trustees  to  dispose  of  as  they  think  fit,  void,  495 

of  some  of  my  linen  void,  757 

of  a  handsome  gratuity  void,  ib. 

sum  not  excee<hng  stated  sum,  t6. 

rest  of  a  fund,  ib. 

gift  to  son  of  A  who  has  several,  758 

to  one  of  a  class,  ib. 

to  a  son  may  mean  eldest  son,  ib. 

in  relation  to  charity,  367 — 371 
in  condition,  6^1,  628 
instances  of,  758 
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UNDISPOSED  OF  ENTBEESTS, 

who  is  entitled  to,  791—799.     See  Hsm;   Next  of  Knr; 
Besultinq  Trttst. 

UNDUE  INFLUENCE, 
what  is,  27 

UNTTAKTANS, 

gifts  for  benefit  of,  369 

UNITY  OF  ESTATE, 

required  in  joint  tenancy,  398,  399 
how  destroyed,  400-402 

UNIVERSITIES, 

not  within  the  Mortmain  Act,  391 

UNMABEIED, 

meaning  of,  in  direct  gifts,  277 
gifts  to  next  of  kin  of  A  as  if  she  had  died,  339 
gift  of  income  so  long  as  legatee  remains,  480,  481 
constmction  of  gifts  oyer  upon  death  unmarried  and  without 
issue,  700,  701 
unmarried  means  never  having  been  married,  700 
where  vested  interests  are  given  at  twenty-one  or  marriage, 

ib. 
when  it  ma^  refer  to  a  second  marriage,  ib, 
where  the  gift  is  for  life  with  remainder  to  children,  ib, 
in  what  case  **  and  "  will  be  changed  into  "  or,"  701 — 703 
when  unmarried  will  mean  not  married  at  the  death,  702 

UNSETTLED  LANDS, 

devise  of,  what  passes  under,  230 

UPON  TRUSTS, 

gift,  distinguished  from  gift  subject  to  trusts,  487 

USE 

and  occupation  of  house,  meaning  of,  217 
of  plate,  ib, 
of  pictures,  218 
of  book  debts,  %b, 

USES,  STATUTE  OF,  416,  418 

UTILITY, 

gift  for  purpose  of,  350 


V. 

VALIDITY 

of  will,  what  necessary  to, 

testamentary  capacity,  18—25 
knowledge  of  contents,  26 
influence  exercised  over  testator,  ib,,  27 
undue  influence,  27 
fraud  and  mistake,  28 
how  to  be  executed,  29—32 
attested,  32—36 
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VALUATION 

of  annuity,  602,  845,  846 

of  property  for  purpose  of  ademption,  770 

of  land  for  purpose  of  contribution  to  debts,  831 

VAULT, 

gift  to  repair,  362,  363 

VENTRE,  CHILD  EN,  293,  294,  297,  298,  414,  674.    See  Child  mr 
VsirraE. 

VERITAS     NOMINIS     TOLLIT    ERROREM     DEMONSTRA- 
TI0NT8, 
where  the  maxim  applies,  268 

VESTED, 

meaning  of,  681 

when  it  means  payable  in  direct  gifts,  i6.,  684 

gifts    to  diildren  who    surviye    their 
parents,  592 

VESTING, 

I.  of  real  estate,  571 — 579 

whether  court  leans  in  favour  of,  571 

if,  when,  or  at,  import  contingency,  ib, 

devise  when  and  proviso  in  a  distinct  sentence,  672 

effect  of  words  **  from  and  after,"  ib. 

express  direction  as  to,  ib. 

deviso  to  A  at  twenty-one,  when  vested,  i6.,  573 

effect  of  gift  over  upon  death  under  twenty-one,  673 

devise  to  contingent  class  and  to  class  upon  contingency,  i6., 

574 
estate  to  commence  in  certain  events  fails  unless  exact  events 

happen,  574 
where  the  contingency  imports  only  the  determination  of 

prior  interests,  675 
limits  of  the  doctrine,  t6.,  576 
deviso  of  reversion  when  vested,  576 
devise  in  default  of  issue  when  a  vested  remainder,  ib, 
remainder  to  arise  upon  determination  of  prior  estate  by 

marriage  is  vested,  ib. 

fift  till  marriage  followed  by  gift  after  death,  677 
evise  if  widow  marries  to  A  at  twenty-one,  678 
whether  contingency  governs  series  of  limitations,  96. 

II.  of  charges  on  land,  579,  680 

legacies  charged  on  land  vest  when  they  are  payable,  679 
payment  postponod  for  purposes  of  the  estate,  ib.,  680 
charge  payable  upon  an  uncertain  event  is  contingent,  680 
rule  where  legacy  charged  upon  real  and  personal  estate,  ib. 
vesting  of  portion  appomted  under  power,  ib. 

III.  of  bequests  of  personalty,  580 — 596 

rules  apply  to  chattels  real  and  realty  directed  to  be  converted, 

580 
express  direction  as  to  vesting,  581,  582 

meaning  of  word  **  vest,"  681 

effect  of  gift  over  on  death  before  time  of  vesting,  ib. 

when  vested  means  payable,  ib. 

gift  over  upon  death  without  issue  before  vesting,  ib. 

shares  treated  as  vested  before  the  appointed  time,  ib. 

vested  and  paid  used  interchangeably,  682 
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VESTING— con«nM€<«. 

HI.  of  bequests  of  personalty — continued, 
express  direction  as  to  vesting — continued. 

direction  to  pay  legacies  at  a  certain  time,  582 
where  gift  is  to  children  who  survive  their  parent,  ih, 
direction  as  to  beneficial  interest,  effect  of,  ib, 
where  there  is  no  direction  as  to  vesting,  582 — 590 

gift  to  contingent  class  and  class  upon  a  contingency, 

582 
contingency  not  imported  into  g^ft  to  a  single  child,  583 
gift  with  direction  to  pay  at  a  given  age,  ib, 
direction  to  accumulate  interest  till  twenty-one,  ib, 
contingency  reflected  back,  ib.,  584 
paid  may  mean  vested,  584 

gift  to  be  paid  at  a  time  which  may  never  come  is  con- 
tingent, ib. 
gift  upon  marria^  vested  at  twenty-one  or  marriage,  ib, 
when  the  only  gin  is  through  the  direction  to  pay,  ib.,  585 
direction  to  pay  after  a  life  interest,  ib. 
direction  to  pay  at  twenty-one,  585 
direction  to  pay  at  end  of  a  term  of  years,  t6. 
vesting  of  residue  and  severed  fund,  ib.,  586 
effect  of  gift  of  intermediate  interest,  586 

interest  subject  to  charges,  ib, 
for  maintenance,  ib. 
effect  of  discretion  to  apply  all  or  part  of  interest,  587 
where  the  gift  of  interest  is  itself  contingent,  588 
gift  of  interest  upon  a  legacy  and  upon  a  fund  given  to  a 

class,  ib. 
effect  of  a  power  of  advancement,  ib, 
effect  of  gilt  over  upon,  ib.,  589 
intention  upon  context  generally,  589,  590 
gift  to  a  class  when  the  youngest  attains  twenty-one,  590 
gift  to  children  who  survive  their  parents,  590 — 593 
distinction  between  settlements  and  wills,  590,  591 
gift  to  children  living  at  their  parents*  death  is  con- 
tingent, 591 
effect  of  the  word  **  such,"  ib.,  592 
contingency  not  extended  to  gifts  in  default  of  appoint- 
ment, 592 
effect  of  gift  over,  ib, 

gift  to  children  surviving  their  parents  explained  by 
context,  ib.,  593 
gift  to  a  class  upon  a  contingency,  593 

contingency  not  imi>orted  into  constitution  of  class,  ib. 
effect  of  gift  over  if  none  of  class  survive  contingency,  ib, 
reflecting  contingency  backwards  and  forwards,  ib.,  594 

gift  after  prior  intereste  to  persons  then  living,  594,  595 
gifte  in  default  of  appointment,  595,  596 

where  the  persons  to  take  under  the  power  and  in  default 
are  the  same,  596 

gift  over,  if  property  should  vest  in  another,  635 
gift  over  upon  death  before,  691,  692,  696 

takes  effect  upon  shares  of  legatees  dying  before  testator,  691 

refers  to  vestmg  in  interest,  696 

where  it  refers  to  death  before  payment,  ib. 

where  vesting  is  explained  to  mean  payment,  ib, 

direction  against,  of  personalty  in  tenant  in  taQ  dying  under 
twenty-one,  721 
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vntTU, 

objects  of,  206 

VIDELICET, 

restriotdve  effect  of,  225 

VIVISEOnON, 

whether  gift  for  supprefision  of,  is  charitable,  355 

VOID, 

gift  over,  if  previous  gift  is,  632 

VOIDABLE  DEED, 
confirmation  of,  114 

VOLUNTABY 

settlements  not  testamentary,  13 
society, 

gift  to,  when  valid,  117,  118 

whether  charity,  352,  363 
waste,  628 
debts, 

priority  of,  807,  808 


W. 

WAGES. 

of  seamen,  how  disposable,  54 
bequest  of  a  year's,  effect  of,  273 

WAIVER 

of  conditions  by  testator,  569 

WASTE,  528—536 

creation  of  estates  with  and  without  impeachment  of  waste,  528, 
529 

voluntazy  waste,  528 

tenant  in  dower  and  by  curtesy,  529 
fee  subject  to  gift  over,  ib, 
tail  after  possibility,  ib, 

parliamentary  tenant  in  tail,  ib, 
rights  as  regards  timber,  529 — 534 

tenant  For  life  without  impeachment,  529 — 531 

windfalls,  529 

unripe  timber,  530 

wanton  destruction,  ib, 

ornamental  timber,  ib. 

tenant  for  life  impeachable,  531,  532 

timber  for  repairs,  531 

periodical  cuttings,  ib, 

timber  estate,  ib, 

property  in  timber  cut,  532 — 534 

proceed[s  in  legal  waste,  532 

timber  blown  down,  ib, 

collusion  between  tenant  for  life  and  remainderman,  ib, 

proceeds  of  equitable  waste,  533 

effect  of  Settled  Land  Act,  534 

timber  out  by  Court,  ib. 
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WASTE— conitnwed. 

rights  as  re^rds  mines,  534,  635 

open  mines,  534  • 

effect  of  Settled  Land  Act,  535 
permissiYe  waste,  535,  536 

tenant  for  life  not  liable  for,  535 

effect  of  direction  in  will  to  repair,  536 

liability  to  insure  and  rebuild,  ih. 

when  me  tenant  unimpeachable  under  executory  trust,  729, 
730 

WASTING  SECUIOTIES, 

duties  of  executors  as  to,  451 

WATBEWOEKS  MORTGAGE, 

whether  within  Mortmain  Act,  3S4 

WAY  OP  NECESSITY, 

when  it  passes  by  devise,  218 

WIDOW, 

dower  and  freebench  when  barred,  84 

is  entitled  under  statute,  335 

not  next  of  kin  by  statute,  th, 

riffht  under  Act  of  1890.. .791,  792 

when  rights  under  intestacy  barred,  792 

provisions  by  will  in  satisfaction  of  rights,  793 

ffift  to  the  testator's,  271,  272,  274 
&audulent  assumption  of  character  of,  272 
gift  to  wife  of  another,  272,  273,  274 

husband  and  wife  and  stranger,  275,  276 
not  entitled  as  next  of  kin  bv  statute,  335 
gift  to  next  of  kin  of,  as  if  she  had  died  unmarried,  339 
eift  to  next  of  kin  of,  as  if  she  had  survived  her  husband,  342 
loan  to  husband,  priority  of,  807 
legacy  to,  priority  of,  846 

WILD'S  CASE,  BULB  IN, 

applies  to  devise  to  several  and  their  issue  and  their  heirs,  412 
devise  to  A  and  his  children,  414 

in  succession,  ib, 
he  having  none,  ih, 
child  en  ventre  is  for  this  purpose  non-existent,  ib, 
the  rule  applies,  though  tne  parent  has  a  power  of  appointment,  ib, 
intention  tnat  the  parent  was  not  to  take  an  estate  tail,  i&.,  415 
where  A  has  children  at  the  date  of  the  devise,  415 
devise  to  A  and  his  sons  in  tail  male,  ib, 
the  rule  does  not  apply  to  personalty,  ib, 

WILL, 

what  may  take  effect  as,  13 — 15 
instruction  for,  1 5 
conditional,  ib,,  16 
joint,  mutual,  16,  17 
testamentary  capacity,  18,  19 


r 
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J^  '^^"^QJTied  woman,  19—24 
^   ^^^ns,  felons,  24,  25 
®^^*o\ition,  19—32 
^^^^ostation,  32—36 
^J*XBtt  papers  constitute,  361 
^^"t^rations  in,  37—39 
*^^vocation  of,  40 — 52 
'^liat  the  word  includes,  67,  68 
^xx>bate,  conclusiye  as  to,  122 
■^^lien  original,  looked  at,  ib. 
condition  not  to  dispute,  624.    See  Condition. 

YTDuLiS  ACT,  at  length,  867—873 

B.  1...97,  117 

8.  3... 83,  84,  521,  523 

8.  4... 84 

8.  6... 527 

8.  7. ..19 

8.  H...ibm 

8.         V...^«7 

s.  10... 2,  88 
8.  11... 53,  66 
8.  14.. .32 
8.  15...t6.,  119 
8.  16... 32 

8.  17... »6. 

8.  18.. .40 

8.  19... 41,  745 

8.  20.. .41,  49 

8.  21.  ..38 

8.  22... 62 

8.  23,. .169,  745 

8.  24...  127,  130,  145,  146,  150,  228,  242 

8.  25... 228,  247 

8.  26... 231 

8.  27.. .239,  241,242,  247 

8.  28... 408,  502 

8.  29... 708 

8.  30... 432 

8.  31... f 6. 

8.  32... 784 

8.  33.. .f6.,  785 

WINDFALLS, 

who  is  entitled  to,  529,  550 

WITHOUT  HAVING  BEEN  MAEEIED, 
construction  of,  339 

WITNESS  ATTESTING 

to  signature  of  testator,  32 — 34 
signature  by,  34—36 
gifts  to,  119—121 

WORDS, 

changing,  754 
Buppfying,  755 


> 
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WOBKING  CLASSES  DWELLINGS, 
devise  for,  394 

WOBLDLY  GOODS, 
meaning  of,  223 


Y. 

YOUNGER.    See  Eldeb  and  Yottngeb. 
meaning  of,  278—283 

YOUNGEST  CHILD  ATTAINING  TWENTY-ONE, 
gift  upon,  309,  690 


i 


THE  END. 


